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THE  CODE-. 


r         •  9 


OF 


Criminal  Procedure 


,•* 


OF  THE 


STATE  OF   NEW  YORK. 


AN  ACT 
To  Establish  a  Code  of  Criminal  Peoobditbb. 

TTie  People  of  the  State  of  New  YorJc^  represented  m  Senate 
and  Aseemilyj  do  enact  aa  follows  : 

PEELmiNART  PROVISIONS. 

SEcnoH   1.  Title  of  the  Code. 

2.  DlTisions  of  the  Code. 

8.  No  i>er8on  punishable  but  on  legal  conviction. 

4.  Crimes,  how  prosecuted. 

6.  Criminal  action  defined. 

6.  Parties  to  a  criminal  action. 

7.  The  party  prosecuted  known  as  defendant. 

8.  Rights  of  defendant  in  a  criminal  action. 

9.  Second  prosecution  for  the  same  crime  prohibited. 

10.  No  person  to  be  a  witness  against  himself  in  a  criminal  action 
or  to  be  unnecessarily  restrained. 

Section  1.  Title  of  the  Code.  —  This  act  shall  be  known  as 
the  Code  of  Crimmal  Procedure  of  the  State  of  New  York. 

New. 

§  2.  DivisloxiB  of  the  Code. —  This  Code  is  divided  into  six 
parts.  The  first  relates  to  the  courts  having  original  jurisdictior. 
in  criminal  actions ; 

The  second  relates  to  the  prevention  of  crime ; 
The  third  relates  to  the  judicial  proceedings  for  the  removal  of 
pablic  officers  by  impeachment  or  otherwise ; 


•         •     • 
»  •       •• 


Coi>9  QrVsiMiNAL  Procedure  [§§  3,  4. 


The  fourth  ^e$Lt&cf*to  the  proceedings  in  criminal  actions  prose- 
cuted by  indiclojent ; 

The  fif  jK[r^*kites  to  proceedings  in  special  sessions  and  police 
courts  ;\  *••* 

Xke.§i;sth  relates  to  special  proceedings  of  a  criminal  nature. 


•  ^•. 


... /v-f  3.  Nq  person  puidsjiable  but  on  legal  conviction.  - 

•/••.'••No  person  can  be  punished  for  a  crime  except  upon  legal  con- 
viction in  a  court  having  jurisdiction  thereof. 


•• 


New  York  State  Const.,  art.  I,  §  1 ;  U.  S.  Const.,  fifth  amendment. 

(a)  Ex  parte  affidavits  ixurufficient.  —  No  person  can  be  committed  to 
an  inebriate  asylum  on  ez  parte  affidavits  ;  he  must  be  allowed  to  be  heard  in 
his  own  behalf.    (MaMer  of  Jane$,  30  How. ,  446. ) 

{b)  Must  have  common-law  trial — No  inhabitant  of  the  State  of  New 
York  shall  be  disfranchised,  or  be  deprived  of  any  right  or  privilege,  unless 
the  matter  shall  be  adjudged  against  him  upon  the  trial  had  according  to  the 
course  of  the  common  law.  [Taylor  v.  Porter,  4  Hill,  140 ;  White  v.  White, 
5  Barb.,  474) 

{c)  CoMit  of  Special  Sessions  in  certain  cases. —  The  Legislature  may 
constitute  a  court  of  special  sessions,  with  jurisdiction  to  hear  and  determine 
certain  qtum  criminal  cases  and  punish  the  same  without  a  jury  trial.  {Plato 
V.  People,  3  Park.  Cr..  586.) 

(d)  Keeper  of  bawdy  house. —  A  keeper  of  a  bawdy  house  may  be  pun- 
ished summarily  without  trial  by  jury.    {Warren  v.  Plsople,  3  Park.,  544.) 

{e)  Forcible  examination  of  female  prohibited. —  The  forcible  exam- 
ination, under  the  order  of  a  coroner,  of  a  female  prisoner  by  physicians  for 
the  purpose  of  obtaining  evidence  of  her  recent  pregnancy,  is  a  violation  of 
the  Constitution.    (People  v.  McCoy,  45  How.,  215.) 

(/)  Due  process  defined.—  "Due  process"  does  not  require  a  proceeding 
according  to  common  law.    {Happy  v.  Mosher,  48  N.  Y.,  318.) 

"  Due  process  "  of  law  simply  requires  that  the  party  shall  have  his  day  in 
court.     (People  ex  ret.  v.  Supermeors,  70  N.  Y.,  228.) 

§  4.  OiimeSy  how  prosecuted. —  A  crime  mnst  be  prosecuted 
by  indictment,  except : 

1.  Where  proceedings  are  had  for  the  removal  of  a  civil  oflScer 
of  the  state  on  impeachment  by  the  assembly  for  willful  or  cor- 
rupt misconduct  in  oflBce ; 

2.  Where  proceedings  are  had  for  the  removal  of  justices  of 
the  peace,  police  justices  and  justices  of  justices'  courts  and  their 
clerks ; 

3.  A  crime  arising  in  the  militia  when  in  actual  service,  and 


g§  6-8.]  or  THS  State  or  Nsw  YonK.  8 

in  the  land  and  naval  forces  in  time  of  war,  or  which  this  state 
may  keep  with  the  consent  of  congress  in  time  of  peace ; 

4.  Such  crimes  as  are  hereinafter  or  in  special  statutes  specified 
as  cognizable  by  courts  of  special  sessions  and  police  courts. 

New  York  Ck>iist.,  art  I,  §  6  ;  U.  8.  Const,  fifth  amendment 

§  5.  Criminal  action  deflnedL  —  The  proceeding,  by  which 
a  party  charged  with  a  crime  is  accused  and  brought  to  trial  and 
punishment,  is  known  as  a  criminal  action. 
New. 

§  6.  Parties  to  a  criminal  action.  —  A  criminal  action  is 
prosecuted  in  the  name  of  the  people  of  the  State  of  New  York, 
as  plaintifEs,  against  the  party  charged  with  crime. 
New. 

§  7.  The  party  prosecuted  known  as  defendant.  —  The 

party  prosecuted  in  a  criminal  action  is  designated  in  this  Code 
as  the  defendant. 
New. 

§  8.  Bights  of  defendant  in  a  criminal  action.  —  In  a 

criminal  action  the  defendant  is  entitled : 

1.  To  a  speedy  and  public  trial ; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  he  may  appear 
and  defend  in  person  and  with  counsel ;  and, 

3.  To  produce  witnesses  in  his  behalf,  and  to  be  confronted 
with  the  witnesses  against  him  in  the  presence  of  the  court, 
except  that  where  the  charge  has  been  preliminarily  examined 
before  a  magistrate,  and  the  testimony  reduced  by  him  to  the 
form  of  a  deposition  in  the  presence  of  the  defendant,  who  haa, 
either  in  person  or  by  counsel,  cross-examined,  or  had  an  oppor- 
tunity to  cross-examine,  the  witness,  or,  where  the  testimony  of  a 
witness  on  the  part  of  the  people,  who  is  unable  to  give  security 
for  his  appearance,  has  been  taken  conditionally  according  to  sec- 
tions two  hundred  and  nineteen  and  two  hundred  and  twenty* 
the  deposition  of  the  witness  may  be  read  upon  its  being  satis 
factorily  shown  to  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  found  in  the  state. 

XJ.  8,  Const.,  art  VI ;  New  York  Const,  art  I.  §  6  ;  1  R  8.,  876,  §  14. 

(  a )  Trial  by  court  martiaL —  This  provision  of  the  Constitution  entitles 
the  accused  to  counsel  on  trials  by  court  martial.  {People  ex  rel.  Ga/rling  y. 
Van  Atten,  55  N.  T.,  81.) 


4  CoDB  OF  Criminal  Procsdure  [  §  9. 

§9.  Second  prosecution  for  the  same  crinie  prohibited. — 

No  person  can  be  subjected  to  a  second  prosecution  for  a  crime 

for  which  he  has  once  been  prosecuted,  and  duly  convicted  or 

acquitted. 

New  York  Const,  art.  I,  §  6;  1  R.  S.,  376,  §  13;  XJ.  S.  Const,  fifth  amend- 
ment 

(a)  Former  trial — efEbct  oL  — A  former  trial  and  conviction  cannot  be 
given  in  evidence  under  plea  of  not  guilty.    {People  v.  Ber^amin,  2  Park.,  201.) 

(h)  Effect  of  pendency  of  former  trial.  —  The  pendency  of  a  prior  indict- 
ment to  which  he  has  pleaded,  cannot  be  pleaded  in  abatement.  {People  t. 
FUhtn-,  14  Wend.,  9.) 

{c)  Plea  of  autrefois  convict. — The  plea  of  autrefois  convict  is  sup- 
ported by  proof  of  a  lawful  trial  and  verdict,  though  no  judgment  be  given 
upon  it.  {Shepherd  v.  People,  25  N.  Y.,  406,  reversing  23  How.,  837;  People  v. 
Cramer,  5  Park.,  171;  see,  also.  People  v.  Barrett,  1  Johns.,  66.) 

{d)  Illegal  verdict. — A  verdict  upon  which  no  judgment  could  have  been 
given,  cannot  be  pleaded  as  a  former  acquittal  {People  v.  Olcott,  2  Johns. 
Cas.,  301.) 

{e)  Must  have  been  put  in  jeopardy.  —  To  sustain  a  plea  of  "  autrefois 
acquit,"  it  must  appear  that  the  prisoner  was  put  in  jeopardy  on  a  former 
trial.    {Canter  v.  People,  1  Abb.  Dec,  305;  People  v.  Warren,  1  Park.,  388.) 

(/)  Stealing  same  goods.  —  A  verdict  of  acquittal  for  stealing  the  same 
goods,  which  were  charged  in  the  former  indictment  as  the  property  of 
another  owner,  cannot  be  pleaded  in  bar.    {Hughei  case,  4  C.  H.  Rec,  132.) 

{g)  Conviction  by  special  sessions. — A  conviction  for  petit  larceny 
before  a  court  of  special  sessions,  cannot  be  pleaded  in  bar  of  a  subsequent 
indictment  for  a  burglary  arising  out  of  the  same  act.  {People  v.  McCloekey, 
6  Park.,  57.) 

( h )  When  acquittal  of  one  offense  not  a  bar.  —  When  one  offense  is 
committed  the  more  effectually  to  carry  into  effect  another,  an  acquittal  of 
the  latter  is  no  bar  to  an  indictment  for  the  former.  {People  v.  Wa/rd,  15 
Wend.,  231.) 

{%)  Intent.  —  Former  acquittal  not  a  bar,  the  act  being  the  same  where  the 
intent  was  different    {People  v.  Wcvrren,  I  Park.,  388.) 

{j )  Effect  of  acquittal  on  charge  of  robbery.  —  A  trial  and  acquittal  of 
robbery  may  be  pleaded  in  bar  to  an  indictment  for  larceny  of  the  same  prop- 
erty.   {People  V.  McOowan,  17  Wend.,  386.) 

{k)  Former  acquittal  on  an  indictment  charging  an  indorsement,  may  be 
pleaded  in  bar  to  another  charging  forgery  of  the  same  note  and  indorsement 
{PeopU  V.  Alien,  1  Park.,  445.) 

{I)  When  a  bar. —  So,  also,  an  acquittal  on  an  indictment  charging  the 
prisoner  with  having  in  his  possession  a  certain  counterfeit  note  with  intent 
to  utter  it,  may  be  pleaded  in  bar  to  a  subsequent  indictment  for  having  such 
other  notes  in  his  possession  for  a  like  intent,  where  all  were  in  possession  at 
the  same  time.    {People  v.  Van  Keuren,  5  Park.,  66.) 

An  acquittal  on  the  merits  of  the  offense  of  forging  an  order  in  writing  is 
pleadable  in  bar  to  a  subsequent  prosecution  for  obtaining  money  on  the  false 
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pretense  that  the  infltmment  was  true.    (People  v.  Krummer,  4  Park.,  217 ; 
1  Seld.,  549.) 

(  m)  Aoaault  and  battery  not  a  bar  to  charge  of  rai>e. —  To  an  indict- 
ment for  rape  the  defendant  cannot  plead  in  bar  a  former  conviction  for 
assault  and  battery  arising  out  of  the  same  transaction.  (People  v.  Saunders, 
4  Park.,  196.) 

An  acquittal  on  a  former  indictment  for  nuisance  is  not  a  bar  to  a  second 
prosecution,  where  the  erection  is  not  a  nuisance  per  ee.  (People  v,  Towneend, 
8  HiU,  479.) 

(n)  Bffect  of  nolle  pros. —  A  person  may  be  tried  on  a  second  indictment 
after  a  rwHe  pros,  or  supersedeobs  of  the  first,  to  which  the  plea  of  jurisdiction 
only  had  been  overruled.    (Gardiner  v.  People,  6  Park.,  155,  190.) 

(o)  Where  acquittal  is  had,  no  new  triaL— A  new  trial  cannot  be 
granted  where  the  prisoner  has  been  acquitted  of  a  felony.  (People  v.  Oom- 
stock,  8  Wend.,  549.) 

(p)  Nor  writ  of  error. —  A  writ  of  error  in  a  criminal  case  will  not  lie  at 
the  suit  of  the  people  after  a  judgment  for  the  defendant  in  a  criminal  case. 
(People  V.  Cowing,  2  N.  Y.,  9.) 

(q)  Oannot  be  retried  after  lentence. —  A  prisoner  sentenced  upon  a 
regular  trial  and  conviction  cannot  be  retried  (Shepherd  v.  People,  25  N.  Y., 
40(S),  but  the  judgment  may  be  corrected  under  the  act  of  1868.  (Eussj/  v. 
BsopU,  47  Barb..  508.) 

(r)  When  conviction  is  reversed  new  trial  may  be  had. — Where  a 
conviction  is  reversed  at  the  suit  of  the  prisoner,  a  new  trial  may  be  ordered. 
{I^pU  V.  Buloff,  5  Park.,  77.) 

(s)  Juror  cannot  be  withdrawn. — Where  a  prisoner  has  been  put  on  trial, 
a  juror  cannot  be  withdrawn  without  his  consent.  (People  v.  Barrett,  2  Cai., 
304  ;  Grant  v.  People,  4  Park.,  527 ;  Kloek  v.  People,  2  id.,  676.) 

(t)  May  be  retried  where  Jury  disagrees.—  In  case  of  disagreement  the 
jury  may  be  discharged  and  the  person  retried.  (People  v.  Goodwin,  18  Johns. , 
187.) 

So  where  they  separate  without  authority  and  are  afterwards  discharged. 
(People  V.  Beagle,  60  Barb. ,  527.) 

(u)  Jury  discharged,  when. —  In  cases  of  misdemeanor  the  court  of  ses- 
sions may  discharge  the  jury  without  consent  of  the  prisoner,  and  he  may  be 
tried  again.    (2  Johns.  Cas.,  275.) 

(v)  Arrest  of  judgment  not  a  bar  to  second  indictment. —  An  arrest  of 
judgment  after  conviction  for  felony  is  not  a  bar  to  a  second  indictment. 
(Poopls  V.  Casbortu,  18  Johns.,  851.) 

A  prisoner  is  not  put  in  Jeopardy  where  the  evidence  fails  to  establish  the 
ofiense  charged.    (Canter  v.  People,  1  Abb.  Dec,  805.) 

(i0)  Assault  and  battery  does  not  bar  trial  for  murder. — Conviction 
for  assault  and  battery  no  bar  to  indictment  for  murder,  where  the  person 
assaulted  subsequently  dies  of  the  blows.    (Bums  v.  People,  1  Park.,  1^.) 

(x)  Bffect  of  repeaXed  law  on  conviction. —  Where  one  is  convicted  of 
murder  and  the  law  is  subsequently  repealed  without  reservation  and  a  new 
law  enacted,  he  cannot  be  tried  again,  nor  can  he  be  executed  under  a  re-enact- 
ment of  the  old  law.    (Hartung  v.  People,  26  N.  Y.,  167.) 
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iy)  ConviGtioii  on  one  count  aoqptts  on  otheim. — A  remict  of  conric- 
tion  on  one  count  acquits  on  all  others.  \G^/%Oker  t.  PtopU,  ^  X.  Y.,  100, 
B^^  V,  D^,»rUng,  23  AJb.  L.  J.,  353.) 

(2 )  A  fbnner  aoq[iiittal  through  a  defectire  indictmeDt  maj  be  pleaded  in 
bar;  and  in  the  abaence  of  proof  to  the  ccmtiarT  it  wiH  be  jMVBomed  to  hare 
been  on  the  merits    {Oroft  t.  Poople,  15  Hon,  484.) 

§10.  NopessoiitobeawitiieaBagaiiisthiiiiflelf  macrini- 
inal  action  or  to  be  nnneoeasarily  restraixied.  —  Xo  per^n 
can  be  compelled  in  a  criminal  action  to  be  a  witness  against  him- 
self, nor  can  a  person  charged  with  crime  be  subjected,  before 
conviction,  to  any  more  restraint  than  is  necessaiy  for  his  deten- 
tion to  answer  the  charge. 

New  York  Const,  art.  I,  §  6;  U.  8.  Const,  fifth  amendment 

(a)  Party  may  be  compelled  to  answer  in  certain  caaea. — An  act 
requiring  parties  to  make  dLscoyery  on  path  concerning  an  indictable  offense, 
but  forbidding  the  answers  from  being  used  in  evidence  against  him  is  consti- 
tutional.    iPerriiU  v.  Striker,  7  Paige,  598.) 

Nor  Is  a  person  protected  from  testifying  in  a  crimina]  case  against  another 
on  the  ground  that  his  testimony  may  tend  to  implicate  him  in  a  crime,  pro- 
vided he  is  protected  by  statute  against  the  use  of  such  testimony  on  his  own 
trial     {UarkJey  v.  KeUy,  24  N.  Y.,  74.) 

( h )  Ordinary  rules  of  evidence  apply  to  prisoner. — Where  a  prisoner 
testifies  in  his  own  behajf ,  he  is  subject  to  the  same  rules  and  tests  as  other 
witnesses.  {People  v.  Brandon,  ASt  N.  Y.,  265.)  By  offering  himself  he  waivea 
the  constitutional  privilege.     {Pe^^ple  v.  Connon,  50  N.  Y.,  240.) 

{c)  Defendant  may  diy^line  to  answer. —  A  defendant,  in  his  answer, 
may  object  to  the  discovery  of  any  matters  charged  in  the  bill  which  will  sub- 
ject him  to  a  criminal  prosecution.  {Licinggtan  v.  Hctrri»,  3  Paige,  528;  Leg- 
gett  V.  PoMley,  2  id.,  599;  Taylor  v.  Bruen,  2  Barb.  Ch.,  301.) 

Or  which  would  subject  him  to  an  indictment  and  punishment  for  a  crimi- 
nal offense.     {Mariih  v.  Dan'^n,  9  Paige,  580.) 

Although  it  be  provided  by  statute  that  the  answer  of  the  defendant  in  cer- 
tain cases  cannot  be  used  in  evidence  against  him,  yet  the  defendant  cannot 
be  compelled  to  make  discovery  as  to  any  charge  which  is  indictable  at  com- 
jnon  law  and  involves  moral  turpitude.  {Union  Bank  y.  Barker,  8  Barb. 
OIL,  358.) 
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PART  I. 

OP  THE  OOUBTS  HAVING   ORIGINAL    JUEI8DI0TI0N  IN 

CRIMINAL  ACTIONS. 

Title     I.  Of  the  ooubts  of  original  ordonal  jurisdiction  m 

GENERAL. 

n.  Of  the  court  for  the  trial  of  impeachments. 
III.  Of  the  courts  of  oyer  and  terminer. 
rV.  Of  the  city  courts. 

V.  Of  the  courts  of  sessions. 
YI.  Of  the  courts  of  special  sessions  and  police  courts. 

TITLE  I. 

OF  THE  courts  OF    ORIGINAL    CRIMINAL  JURISDICTION  IN 

GENERAL. 

Sbction  11.   Of  the  courts  of  original  criminal  Jurisdiction. 

§  11.  Of  the  courts  of  original  criminal  jurisdiction.  — 

The  following  are  the  courts  of  justice  ia  this  state  having  original 
jurisdiction  of  criminal  actions : 

1.  The  court  for  the  trial  of  impeachments  ; 

2.  The  courts  of  oyer  and  terminer ; 

3.  The  city  courts  of  Brooklyn,  Buffalo,  Utica,  Oswego  and 
Hudson ; 

4.  The  courts  of  sessions,  in  counties  other  than  New  York ; 

5.  The  court  of  general  sessions  in  the  city  and  county  of  New 
York ; 

6.  The  courts  of  special  sessions ; 

7.  The  police  courts. 

The  courts  of  special  sessions  and  police  courts  are  deemed 
inferior  courts  not  of  record,  within  the  section  of  the  Constitu- 
tion which  provides  for  the  removal  of  justices  of  the  peace  and 
judges,  or  justices  of  inferior  courts  not  of  record,  and  their 
clerks,  by  such  county,  city  or  state  courts  as  are  designated  by 
law ;  but  for  no  other  purpose. 

New  York  Const.,  art.  VI.,  §§  18,  19. 

(a)  Police  justices  under  legislative  controL  —  The  legislature  may 
abolish  or  abridge  the  tenure  of  office  of  a  police  justice.  (OouU^  v.  Murray, 
15  Abb.  [N.  B.].  129;  WeruU^r  v.  People,  58  N.  Y.,  516.) 
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TITLE  II. 

OP  THE  COURT  FOR  THE  TRIAL  OP  IMPEACHMENTS. 

SEcnoK  12.  Its  jurisdiction. 

13.  Members  of  the  court. 

14.  Presiding  judge. 

15.  Clerks  and  officers. 

16.  Seal  of  the  court. 

17.  Time  of  holding  the  court 

18.  Oath  to  members  of  the  court. 

19.  "Adjournments,  etc. 

20.  Compensation  of  members  and  officers  of  the  court. 

§  12.  Its  jurisdictioii.  —  The  court  for  the  trial  of  impeach- 
ments has  power  to  try  impeachments,  when  presented  by  the 
assembly,  of  all  civil  officers  of  the  state,  exce[  c  justices  of  the 
peace,  justices  of  justices'  courts,  police  justices,  and  their  clerks, 
for  willful  and  corrupt  misconduct  in  office. 

New  York  Const.,  art  VI,  §§  1,  18. 

§  13.  Members  of  the  court.  —  The  court  is  composed  of  the 
president  of  the  senate,  the  senators,  or  a  majority  of  them,  and 
the  judges  of  the  court  of  appeals,  or  a  majority  of  them,  but  on 
the  trial  of  an  impeachment  against  the  governor,  the  lieutenant- 
governor  cannot  act  as  a  member  of  the  court. 

New  York  Const.,  art.  VI,  §  1;  3  R.  S.,  182,  §  1. 

§  14.  Presiding  judge.  —  The  president  of  the  senate,  or  in 
case  of  his  impeachment,  death  or  absence,  the  chief  judge  of  the 
court  of  appeals,  or  in  the  absence  of  both,  such  other  member  as 
the  court  may  elect,  is  the  presiding  judge  of  the  court. 

8R  S.,  182,  §8. 

§  15.  Clerks  and  officers.  —  The  clerk  and  officers  of  the 
senate  are  the  clerk  and  officers  of  the  court  for  the  trial  of 
impeachments. 

8  R  B.,  182,  §  3. 

§  16.  Seal  of  the  court.  —  The  seal  of  the  court  for  the  trial  of 
impeachments  now  deposited  and  recorded  in  the  office  of  the 
secretary  of  state  shall  continue  to  be  the  seal  of  this  court  and 
must  be  kept  in  the  custody  of  the  clerk  of  the  senate. 

Id..  §4. 
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§  17.  Time  of  holding  the  court. —  Upon  the  delivery  of  an 
impeachment  from  the  assembly  to  the  senate  the  president  of  the 
senate  must  cause  the  court  to  be  summoned  to  meet  at  the  capitol 
in  the  city  of  Albany,  on  a  day  not  less  than  thirty  nor  more 
than  sixty  days  from  the  day  of  the  delivery  of  the  articles  of 
impeachment. 

8R  S.,  183,  §10. 

§  18.  Oath  to  members  of  the  court.  —  At  the  time  and 
place  appointed,  and  before  the  court  proceeds  to  act  upon  the 
impeachment,  the  clerk  must  administer  to  the  presiding  judge, 
and  the  pr^iding  judge  to  each  of  the  members  of  the  court 
then  present,  an  oath  or  affirmation  truly  and  impartially  to  try 
and  determine  the  impeachment ;  and  no  member  of  the  court 
can  act  or  vote  upon  the  impeachment,  or  any  question  arising 
thereon,  without  having  taken  this  oath  or  affirmation. 

3  R  a,  183,  §  14. 

§  19.  Adjournments,  etc.  —  The  court  may  adjourn  from 
time  to  time  and  hold  its  sessions  at  such  places  as  it  may  determ- 
ine, but  no  more  than  two  sessions  of  the  court  can  be  held 
during  the  recess  of  the  legislature  in  any  one  year. 

Id.,  §15. 


§  20.  Compensation  of  members  and  officers  of  the  court. 

The  writ  and  process  of  the  court  must  be  signed  by  the  clerk 
and  tested  in  the  name  of  the  president  of  the  senate.  The 
president  of  the  senate  and  each  senator  are  entitled  to  receive 
for  their  services  and  expenses  while  actually  attending  the  court 
the  same  rate  of  compensation  as  an  associate  judge  of  the  court 
of  appeals  is  entitled  by  law  to  receive  for  his  services  and 
expenses  as  such  judge  for  the  same  time.  The  other  officers  of 
the  court,  excepting  the  judges  of  the  court  of  appeals,  are  enti- 
tled to  the  same  compensation  for  their  attendance  thereon,  and 
for  traveling  to  and  from  the  place  where  it  is  held,  as  is  allowed 
them  for  attending  a  meeting  of  the  senate,  but  no  such  compen- 
sation shall  be  received  for  attending  the  court  during  a  session 
of  the  legislature. 

Id.,8§^». 
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TITLE  III. 

OP  THE  COURTS  OF  OYEB  AND  TERMIITER. 

Section  21.  Court  of  oyer  and  terminer  in  each  county. 

22.  Its  jurisdiction. 

28.  By  whom  held. 

24.  Writ  or  process. 

26.  Clerk. 

§  21.  Court  of  oyer  and  terminer  in  each  county.  — 

There  is  in  each  of  the  counties  of  this  state,  except  that  for  this 
purpose  Fulton  and  Hamilton  are  deemed  one  county,  a  court  of 
oyer  and  terminer,  with  the  jurisdiction  conferred  by  the  next 
section  and  no  other,  but  nothing  contained  in  this  section  affects 
its  jurisdiction  in  actions  or  proceedings  now  pending  therein. 

8R.  S.,  459,  §§20.  21. 

( a )  Oyer  and  terminer  a  continuouB  court.  —  The  oyer  and  terminer  is 

a  permanent  and  continuous  court;  its  successive  sessions  are  terms  of  the 

same  and  not  of  distinct  tribunals.    (Quimbo  Appo  v.  People,  20  N.  T.,  531; 

18  How.,  850;  and  though   held  by  different  presiding  judges,  People  v. 

Naughtm,  7  Abb.  [N.  S.],  421.) 

§  22.  (Amended  1882.)  Its  jurisdiction,— The  court  of  oyer 
and  terminer  has  jurisdiction : 

1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all 
crimes  committed  or  triable  in  the  county ;  but  in  respect  of  such 
minor  crimes  as  courts  of  special  sessions  or  police  courts  have 
exclusive  jurisdiction  to  hear  and  determine,  in  the  first  instance, 
the  jurisdiction  of  the  oyer  and  terminer  attaches  only  after  the 
certificate  mentioned  in  section  fifty-seven  of  this  Code ; 

2.  To  try  and  determine  all  such  crimes,  and  to  try  all  persons 
indicted  for  the  same ; 

3  To  deliver  the  jails  of  the  county,  or  city  and  county, 
according  to  law,  of  all  prisoners  therein ; 

4.  To  try  any  indictment  found  in  the  court  of  sessions  of  the 
county  or  the  court  of  general  sessions  of  the  city  and  county  of 
New  York,  which  has  been  sent  by  order  of  the  court  of  sessions 
or  general  sessions  to  and  received  by  the  court  of  oyer  and 
terminer,  or  which  has  been  removed  from  any  court  into  the 
court  of  oyer  and  terminer  if,  in  the  opinion  of  that  court,  it  is 
proper  to  be  tried  therein ; 

5.  To  exercise  the  same  jurisdiction  as  a  court  of  sessions  in  a 
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cause  or  proceeding  transferred  according  to  sections  forty  and 
forty  one  of  this  Code  ; 

6.  By  an  order,  entered  in  its  minutes,  to  send  any  indictment 
found  therein  for  a  crime  triable  at  the  court  of  sessions  of  the 
county,  or  the  court  of  general  sessions  of  the  city  and  county  of 
New  York,  to  such  court ; 

7.  To  grant  new  triak  in  all  cases  tried  therein ; 

8.  To  let  to  bail  any  person  committed,  before  and  after  indict- 
ment found,  upon  any  criminal  charge  whatever ; 

9.  To  exercise  the  powers  conferred  upon  it  by  other  provisions 
of  this  Code  and  by  special  statutes. 

3RS..2>9,  §§23-26. 

(a)  When  case  transferred. — The  general  sessions  of  New  York  have 
power  to  send  to  the  oyer  and  terminer  any  untried  indictment  found  in  the 
court  of  sessions  at  any  stage  of  the  cause.  (Peoples.  Shepherd,  19  How., 
446;  11  Abb.,  59.) 

(b)  Must  be  on  notice. — But  not  except  on  motion  and  notice.  (McFar 
land's  ctm,  7  Abb.  [K.  S.],  348.) 

Not  necessaty  that  the  order  be  actually  entered  on  the  minutes.  (People  v. 
Muen,  2  Hun,  6;  4  8.  C,  292.) 

{c)  May  be  remitted.  —  An  indictment  found  in  the  oyer  and  terminer 
and  remitted  to  the  sessions,  may  be  again  remitted  back  to  the  former  court 
for  triaL    (People  v.  Gay,  10  Wend.,  509.) 

Where  an  indictment  triable  in  the  sessions  has  been  removed  into  the  oyer 
and  terminer,  that  court  may  send  it  back  to  the  sessions  for  trial.  (Peopts  v. 
Otneral  Sesnans  of  New  York,  3  Barb.,  144.) 

( d )  May  be  tried  at  any  court.  —  An  indictment  sent  to  the  oyer  and  ter- 
miner by  the  general  sessions,  may  be  tried  at  any  time  thereafter,  though 
ordered  to  be  sent  to  the  next  court  of  oyer  and  terminer.  (Neal  v.  People,  42 
N.  Y.,  27C;  55  Barb.,  551;  8  Abb.  [N.  8.],  314.) 

{e)  Must  be  held  at  regular  place.  —  The  judge  has  no  power  to  adjourn 
the  oyer  and  terminer  to  another  place  within  the  district,  than  that  appointed 
for  holding  the  court.  (Norihrup  v.  People,  37  N.  Y.,  203;  reversing  50  Barb., 
147.) 

(/)  Judge  cannot  discharge  prisoner. — A  judge  in  the  supreme  court 
in  the  oyer  and  terminer,  has  no  power  to  discharge  a  prisoner  in  arrest  on  a 
civil  process.    (People  v.  Brennan,  61  Barb.,  540.) 

(g)  Nor  sign  exceptions  after  final  adjournment.  —  The  judges  of  the 
oyer  and  terminer  have  no  power  to  settle  and  sign  a  bill  of  exceptions  after  a 
final  adjournment  of  the  court    (Birge  v.  People,  5  Park.,  9.) 

(h)  Jorisdictioii  of  oyer  and  terminer. — The  oyer  and  terminer  has 
jurisdiction  of  a  murder  committed  by  a  soldier  in  the  actual  service  of  the 
general  government,  within  the  body  of  the  county;  that  a  court-martlfd  has 
concurrent  jurisdiction  makes  no  difference.  (People  v.  Oardiner,  6  I'ark., 
143.) 

A  motion  to  amend  the  record  after  a  return  has  been  made  to  a  writ  of 
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error,  should  not  be  made  in  the  supreme  court,  but  in  the  court  b^ow.   (G'rii- 
ham  V.  People,  63  Barb.,  468.) 

( i)  Oyer  could  not  grant  new  tiiaL — A  court  of  oyer  and  terminer  had 
no  power,  by  the  common  law,  to  grant  new  trials  upon  the  merits,  after  con- 
viction, in  a  capital  case,  nor,  it  seems,  in  any  case  of  felony.  (6  Term  R, 
625  ;  Chitt  Cr.  L.,  632  ;  Appo  v.  People,  20  N.  Y.,  581 ;  People  ▼.  Tovmamd, 
1  Johns.  Cas.,  104  ;  CoL  and  C.  Gas.,  73 ;  Noah'e  ease,  8  C.  H.  Bee.,  13  ;  Peo- 
pie  V.  Comstock,  8  Wend.,  549;  People  v.  JhUehess  [O.  and  T.],  2  Barb.,  282  ; 
see,  also,  WUUe  v.  PeopU,  32  N.  Y.,  715  ;  5  Park.,  621.) 

(j  )  Judge  cannot  adjourn  oyer  by  written  order. — The  supreme  court 
judge  assigned  to  hold  the  oyer  and  terminer  cannot  adjourn  the  court  to  a 
future  day  by  a  written  order  to  the  sheriff  without  being  present  in  court ; 
but  such  adjournment  may  be  ordered  by  any  judge  present.  {People  y.  Clews, 
4  Abb.  Gas.,  256.) 

§  23.  (Amended  1882.)  By  whom  held. — A  court  of  oyer 
and  terminer  is  held  by  a  justice  of  the  supreme  court,  without 
an  associate. 

8  R  8.,  281,  §  89  ;  New  York  ConBt,  art.  VI,  §7;  §§  282-^289  Code  CivO  Pro- 
cedure. 

(a)  Oouxt  must  convene  on  day  appointed. —  If  a  quorum  of  judges  do 
not  appear  on  the  day  appointed,  a  court  of  oyer  and  terminer  cannot  be  holden 
at  a  subsequent  day.    {People  y.  BradweU,  2  Cow.,  446.) 

(b)  Ck>urt  of  appeals  judge  may  preside. —  A  justice  of  the  supreme 
court  may  preside  in  the  oyer  and  terminer  during  the  period  of  his  term  of 
service  in  the  court  of  appeals.  (McCarron  v.  People,  18  N.  Y.,  74  ;  2  Park., 
183.) 

(e)  Judge  of  common  pleas  may. — Under  the  act  of  1889,  an  associate 
judge  of  the  common  pleas  has  authority,  in  connection  with  two  aldermen, 
to  hold  a  court  of  oyer  and  terminer.  {People  ▼.  Wkite^  22  Wend.,  167  ;  24  id., 
620  ;  People  v.  GoU,  8  Hill,  432.) 

{d)  Must  be  a  full  bench. —  If  one  of  the  justices  holding  an  oyer  and 
terminer  leave  the  court  pending  a  trial,  and  after  being  absent  for  a  day 
return  and  take  part  in  the  subsequent  deliberations  of  the  court,  without 
having  read  the  evidence  given  in  his  absence,  it  is  a  mistrial,  and  such  error 
cannot  be  waived  by  the  prisoner  in  a  capital  case.  {Shaw  v.  People,  3  Hun, 
272  ;  5  8.  C,  439  ;  63  N.  Y.,  36  ;  Blend  v.  PeopU,  41  N.  Y.,  604.) 

Since  the  adoption  of  the  Constitution  of  1846,  the  organization  of  courts 
of  oyer  and  terminer  is  within  the  control  of  the  legislature.  {Smith  v.  People, 
47  N.  Y.,  880.) 

A  trial  justice  cannot  testify.    {Lohring  v.  People,  2  8.  C,  458  ;  59  N.  Y. ,  874) 

§  24.  Writ  or  process.  —  A  writ  or  process  issued  out  of  the 
court  of  oyer  and  terminer  must  be  tested  in  the  name  of  a  justice 
of  the  supreme  court  of  the  district,  and  may  be  directed  by  the 
court  into  any  county  of  the  state,  as  occasion  requires. 

8  R.  8.,  231,  §  89  ;  §§  232-289  Code  .avil  Procedure. 


§§  25, 26.]  OF  TBS  Stats  of  New  York.  13 

§  25.  Clerk,—  Except  the  clerk  of  the  county  of  New  York, 
the  clerk  of  each  county  is,  by  virtue  of  his  office,  the  clerk  of 
the  court  of  oyer  and  terminer  held  therein. 

8  R  S.,  281,  §g  42,  48. 

(a)  Clerk  not  entitled  to  pay  from  the  county.— The  clerk  of  the 
oyer  and  tenniner  is  not  entitled  to  compenBation  from  the  county  for  services 
rendered  to  the  public.    {MaUory  v.  Supervisors  of  OorUand,  2  Cow.,  531.) 

But  he  is  entitled  to  compensation  for  engrossing  the  minutes  of  these  courts 
which  he  had  before  officially  taken.  (IkntMeday  v.  Sup,  of  Broome,  2  Cow., 
688  •  18  Johns.,  242.) 


TITLE  IV. 

OF  THE  CITY  COUBTS. 

Chafteb    L  The  city  court  of  Brooklyn. 

n.  The  superior  court  of  Buffalo. 
nL  The  other  city  courts. 
rV.  General  provisions  relating  to  city  courta 

CHAPTER  I. 

THE  crrr  ooubt  of  bbooelyn. 

Sbction  26.  Jurisdiction. 

27.  By  whom  held. 

§  26.  JuriBdiction.  —  The  city  court  of  Brooklyn  has  criminal 
jurisdiction : 

1.  To  the  Bame  extent  and  in  the  same  manner,  and  with  the 
same  power  as  a  court  of  oyer  and  terminer  in  the  county  of 
Sings  in  the  indictment  and  trial  of  all  offenses  committed  in  the 
city  of  Brooklyn,  whenever  a  bill  of  indictment  for  any  such 
offense  has  been  transmitted  to  the  court  by  the  court  of  sessions 
or  court  of  oyer  and  terminer  of  the  county  of  Kings ; 

2.  To  remand  any  such  indictment  to  the  court  of  sessions  or 
court  of  oyer  and  terminer  of  the  county  of  Kings  ; 

3.  To  prosecute  a  forfeited  recognizance  taken  by  the  court  of 
sessions  or  court  of  oyer  and  terminer  of  Kings  county,  and  bind- 
ing the  party  or  parties  and  witnesses  to  such  indictment  to 
appear  in  the  city  of  Brooklyn. 

Laws  1849,  ch.  125,  g  1  ;  Laws  1870,  ch.  470  ;  and  see  N.  Y.  Const.,  art. 
VI.  8  12  ;  8  R  a,  282,  §  16 ;  Code  Civ.  Proa,  §§  807-313.) 
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§  27.  By  whom.  held.  —  Any  one  of  the  judges  of  the  city 
court  of  Brooklyn  may  hold  a  court  of  criminal  jurisdiction. 
Id. 


CHAPTER  II. 

THE   BUPERIOB  COTIET  OF  BUFFALO. 

Section  28.  Jurisdiction. 

29.  By  whom  held. 
80.  Terms. 

§  28.  Jurisdiction. —  The  superior  court  of  BuflEalo  has  crim- 
inal jurisdiction : 

1.  To  inquire  by  a  grand  jury  of  all  crimes  committed  in  the 
city  of  Buffalo ; 

2.  To  try  and  determine  all  indictments  found  therein,  or  sent 
thereto  by  another  court  for  a  crime  committed  in  that  city  ; 

3.  To  send  any  indictment  pending  therein  undetermined  to 
the  court  of  oyer  and  terminer  or  to  the  court  of  sessions  of  the 
county  of  Erie,  to  be  determined  according  to  law ; 

4.  At  a  general  term  thereof  exclusively  to  review  upon  motion 
on  the  indictment,  with  or  without  a  bill  of  exceptions,  its  decisions 
and  judgments,  and  grant  new  trials. 

8  R  8.,  271,  §§  89,  40,  43  ;  Laws  1854,  ch.  96,  §  10 ;  Laws  1870,  ch.  813  ; 
Laws  1875,  ch.  189 ;  Code  Civ.  Proc.,  §§  292-800. 

§  29.  By  whom  held. —  The  court  for  the  trial  of  indictments 
and  the  transaction  of  criminal  business  other  than  specified  in 
subdivision  4  of  the  last  section,  may  be  held  by  any  one  of  the 
justices  thereof. 

8  R  8.,  271,  §  42  ;  see  Code  Civ.  Proc.,  §  295. 

§  30.  Terms. —  There  must  be  at  least  four  terms  of  the  court 
for  the  trial  of  indictments  and  the  transaction  of  criminal  busi- 
ness held  in  each  year,  to  be  appointed  as  prescribed  in  section 
280  of  the  Code  of  Civil  Procedure. 

8  R  S.,  271,  §  42  ;  see  Code  Civ.  Proc.,  §  296. 
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CHAPTER  m. 

THE  OTHER  OTTY  00TJBT8. 

Section  81.  Other  city  courts. 
82.  By  whom  held. 

§  31.  Other  city  courts.  —  The  other  city  courts,  having 
original  criminal  jurisdiction,  are  the  recorder's  court  of  Utica, 
the  recorder's  court  of  Oswego,  and  the  mayor's  court  of  Hudson. 
Their  jurisdiction  in  criminal  matters  is  defined  by  special  statutes, 
and  continues  as  thus  defined. 

8Ra.  248,  g81,«<Mg.' 

§  32.  By  whom  held.  —  These  courts  for  the  exercise  of  their 
criminal  jurisdiction  must  be  held  by  the  following  officers : 

1.  The  city  courts  of  Utica  and  Oswego  by  the  recorders  of 
those  cities  respectively ; 

2.  The  mayor's  court  of  Hudson,  by  the  mayor  of  that  city. 

8  R  S.,  §  1,  et  Mq, 


CHAPTER  IV. 

GENERAL  PROVISIONS  RELATING  TO  OnT  COURTS. 

SBcnoN  88.  Indictments  for  offenses  punishable  with  death  to  be  sent 

to  oyer  and  terminer. 
84  Indictments  for  crime  not  punishable  by  death. 

85.  Same. 

86.  Court  continued  beyond  terms. 

I  33.   XncUctments  for  offenses  puniBhable  with  death 

to  be  sent  to  oyer  and  terminer.  —  When  an  indictment  is 

found  at  a  city  court  for  a  crime  punishable  with  death,  the  court 

may  send  it  to  the  next  court  of  oyer  and  terminer  of  the  county. 

New. 

§  34.  Indictments  for  crime  not  punishable  by  death.  — 
A  city  court  may  also  send  an  indictment  found  therein  and  remain- 
ing undetermined  for  a  crime  not  punishable  with  death  to  the 
next  court  of  oyer  and  terminer  of  the  same  county,  to  be  determ- 
ined according  to  law.  But  that  court,  if,  in  its  opinion,  the 
same  is  not  proper  to  be  tried  therein,  may  remit  it  back  to  the 
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court  by  which  it  was  sent,  which  must  proceed  thereon  as  if  it 
had  remained  there. 

New. 

§  35.  Same. — When  an  indictment  is  found  at  a  court  of 
oyer  and  terminer,  or  of  sessions,  in  a  county  embracing  any  of 
the  cities  in  which  a  city  court  having  original  criminal  jurisdic- 
tion is  established,  for  an  oflFense  committed  in  that  city,  the 
court  in  which  it  was  found  may  send  it  to  the  next  city  court  in 
which  it  is  triable,  which  must  proceed  to  try  and  determine  the 
indictment  as  if  it  had  been  found  therein. 

New. 

§  36.  C!ourt  continued  beyond  terms.  — If  the  trial  of  a 
cause  be  commenced  before  the  expiration  of  the  term  of  a  city 
court  the  court  may  be  continued  beyond  the  term,  to  the  com- 
pletion of  the  trial  and  the  rendering  of  judgment  (Hi  the  verdict. 

8  R.  8.,  280,  i)  5  ;  Laws  1875,  ch.  a 


TTTLE  V. 

OP  THE  COITRTS  OP  SESSIONS. 

Ghaftbb     I.  The  courts  of  sessions  in  general 

IL  The  courts  of  sessions  in  counties  other  than  New  York, 
m.  The  court  of  general  sessions  of  the  city  and  county  of  New 
York. 

CHAPTER  I. 

THE  COUBTS  OF   SESSIONS  IN   GENEBAL. 

Section  87.  General  provisions. 

88.  The  courts  of  sessions. 

§  37.  General  provifiions.  —  There  is  in  each  of  the  counties 
of  this  state  a  court  denominated  the  court  of  sessions,  with  the 
jurisdiction  conferred  by  the  next  two  chapters  and  no  other,  but 
nothing  contained  in  this  section  affects  its  jurisdiction  in  actions 
or  proceedings  now  pending  therein. 

New  York  Const.,  art  VL,  §  15. 
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§  38.  The  courts  of  sessions. —  The  courts  of  Sesssions  are 

1.  The  courts  of  sessions  in  counties  other  than  New  York  ; 

2.  The  court  of  general  sessions  in  the  city  and  county  of  New 
York. 

8  R  a,  234,  §§  1,  58. 


CHAPTEE  n. 

OOTIKT9  OP  SESSIONS  IN  COUNTIES  OTHER  THAN  NEW  YOBK  AND  KINOS. 

Section  30.  Jurisdiction. 

40.  Indictments  to  be  sent  to  oyer  and  terminer. 

41.  Other  indictments  may  be  sent  to  oyer  and  terminer. 

42.  By  whom  held. 

48.  Justice  disqualified. 

44.  Same. 

46.  When  and  where  held;  Jurors. 

46.  Jurors,  how  drawn. 

47.  Clerk. 

48.  Writ  or  process. 

49.  Compensation  of  Justice. 

§  39.  (Amended  1882.)  Jxuisdiction. —  The  courts  of  sessions 
embraced  in  this  chapter  have  jurisdiction  : 

1.  To  inquire  by  the  intervention  of  a  grand  jury  of  all  crimes 
committed  or  triable  in  the  county  ;  but  in  respect  of  such  minor 
crimes  as  courts  of  special  sessions  or  police  courts  have  exclusive 
jurisdiction  to  hear  and  determine,  in  the  first  instance,  the  juris- 
diction of  the  sessions  attaches  only  after  the  certificate  men- 
tioned in  section  57  of  this  Code ; 

2.  To  trv  and  determine  indictments  found  therein  or  sent 
thereto  by  the  court  of  oyer  and  terminer  of  the  county,  or  by  a 
city  court  in  the  county,  for  crimes  not  punishable  with  death ; 

3.  To  hear  and  determine  appeals  from  orders  of  justices  of 
the  peace  under  the  provisions  of  law  respecting  the  support  of 
bastards ; 

4.  To  examine  into  the  circumstances  of  persons  committed  to 
prison  as  parents  of  bastards,  and  to  discharge  them  in  the  cases 
provided  by  law ; 

5.  To  try  and  determine  complaints  under  the  provisions  of 
law  respecting  masters,  apprentices  and  servants ; 

6.  To  review  the  convictions  of  disorderly  persons  actually 
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imprisoned,  and  to  execute  the  powers  conferred  and  dnties 
imposed  by  law  in  relation  to  those  persons ; 

7.  To  continue  or  discharge  recognizances,  undertakings  and 
bonds  of  persons  bound  to  keep  the  peace  or  to  be  of  good 
behavior  and  to  inquire  into  and  determine  the  complaints  on 
which  they  were  founded  ; 

8.  To  compel  relatives  of  poor  persons  and  committees  of  the 
estates  of  lunatics  to  support  such  persons  and  lunatics  in  the 
cases  and  manner  prescribed  by  law ; 

9.  To  exercise  the  powers  conferred  by  law  in  relation  to  the 
estates  of  persons  absconding  and  leaving  their  families  charge- 
able to  the  public ; 

10.  To  let  to  bail  persons  indicted  therein  for  any  crime  triable 
therein  as  provided  by  law ; 

11.  To  let  to  bail  persons  committed  to  the  prison  of  the 
county  before  indictment  for  any  offense  triable  in  the  court ; 

12.  To  discharge  persons  who  have  remained  in  prison  without 
indictment  or  trial  in  the  cases  prescribed  by  law ; 

13.  To  revoke  licenses  in  the  cases  and  mode  prescribed  by 
law ; 

14.  To  grant  new  trials  in  all  cases  tried  therein ; 

15.  To  execute  such  other  powers  and  duties  as  may  be  con- 
ferred by  statute,  or  are  now  defined  by  special  statute  relating 
thereto. 

8  R  S.,  234,  §§  7,  10. 

(a)  Sesaions  must  be  held  according  to  law.  — Under  the  law  a  court 
of  se&sions  cannot  be  held,  except  as  therein  prescribed.  {People  v.  Moneghan, 
1  Park.,  570.) 

(b)  When  invalid.  —  An  order  of  the  county  judge  appointing  the  county 
court  merely,  does  not  authorize  the  holding  of  a  court  of  sessions  ;  and  no 
valid  verdict  can  be  found  in  a  court  of  sessions  held  under  it  (People  v. 
Wilcox,  28  How.,  297 ;  Cyphers  v.  People,  31  N,  T.,  373  ;  5  Park.,  666.) 

(c)  When  void.  —  Where  one  of  the  members  of  the  court  of  sessions, 
granting  an  order  of  maintenance,  is  one  of  the  individuals  who,  as  superin- 
tendent of  the  poor,  apply  for  the  order,  the  court  have  no  jurisdiction,  and 
the  proceedings  and  order  are  void.  (BaldioinY.  McArthur,  17  Barb.,  414; 
Con'f)erse  v.  Same,  17  Barb.,  410.) 

(d)  Cannot  award  costs.  —  Courts  of  sessions,  unless  authorized  specially 
by  statute,  cannot  award  costs  in  bastardy  proceedings.  ( Wcuimme  v.  (her^ 
aeers  of  Hebron,  9  Johns.,  19.) 

(e)  Cannot  arraign  on  charge  of  murder.  —  The  court  of  sessions  have 
no  power  to  arraign  a  defendant  and  recefve  a  plea  to  an  indictment  for 
murder.    (People  v.  McOnmey^  21  How.,  149.) 
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(/)  Nor  try  case  of  Kax>e.  —  Held,  that  they  cannot  try  a  charge  of  rape. 
(People  V.  Porter,  19  Wend.,  192  ;  4  Park.,  534.) 

{g)  Nor  nol  pros,  case  without  jiuisdictioxi. — They  cannot  order  a 
noUe  prosequi  on  an  indictment  for  an  offense  of  which  they  have  not  juris- 
diction.   (People  Y.  P&rter,  4  Park.,  624.) 

(A)  Nor  grant  new  trials.  —  The  court  of  sessions,  under  the  judiciary 
act  of  1847,  had  no  power  to  grant  new  trials.  {People  v.  Bess,  of  Wayrie,  1 
Park.,  369.) 

(t)  May  grant  new  trials — Under  the  statute  of  1857,  they  were  given 
power  to  grant  new  trials.  (Laws  1857,  pp.  831,  832;  McFcUl  v.  People,  18 
Hun,  883.) 

Held,  however,  that  the  statute  should  be  strictly  construed,  etc.  (People 
V.  DanneUy,  21  How..  406.) 

Such  application  must  be  made  before  judgment.     (Id.) 

Could  not  grant  new  trial  on  the  merits,  involving  questions  of  law  raised 
on  the  trial.    (People  v.  Montgomery,  13  Abb.  [N.  S.],  207.) 

(j)  History  of  courts  of  sessions.  —  History  of  courts  of  sessions  traced* 
{People  V.  jY.  T.  Gen.  Sets.  15  Abb.,  59  ;  overruling  People  v.  PoweU,  14  id.,  91.) 

(k)  May  set  aside  verdict.  —  A  court  of  sessions  may  set  aside  a  verdict 
for  irregularity.    (Oay  v.  Monroe  Oen.  Sess.,  12  Wend.,  272.) 
May  try  robbery  in  first  degree.    (Myers  v.  People,  14  Hun,  416.) 

§  40.  Indictments  to  be  sent  to  oyer  and  terminer.  —  A 

court  of  Bessions  must  send  every  indictment  there  found  for  a 

crime  not  triable  therein  to  the  court  of  oyer  and  terminer  of  the 

county,  or  to  a  city  court  having  jurisdiction  to  try  and  determine 

the  same. 

3  R  S.,  284,  §  11 ;  Laws  1861,  p.  172,  ch.  96  ;  see  §  844,  post. 

(a)  General  soesions  may  transfer  indictment  for  murder.  —  An  indict- 
ment for  miuxler  found  in  general  sessions  may  be  transferred  to  oyer  and 
terminer  for  trial.    (Thompson  v.  People,  6  Hun,  185 ;  Dolan  v.  People,  id. 
493  ;  64  N.  Y.,  485.) 

§  41.  Other  indictments  may  be  sent  to  oyer  and  term- 
iner. —  A  court  of  sessions  may  send  an  indictment  pending 
therein  to  the  court  of  oyer  and  terminer  of  the  same  county,  to 
be  determined  according  to  law,  and  if  such  indictment  is  remitted 
back  without  trial  by  the  court  of  oyer  and  terminer,  the  court 
of  sessions  may  proceed  thereon. 

8  R  8.,  234,  §  12;  see  §  844,  post 

(a)  Removal  to  BessionB.  —  On  error,  an  order  for  the  removal  of  the 
case  from  the  oyer  and  terminer  to  the  court  of  sessions  need  not  appear  on 
the  record.    (May  v.  People,  12  Hun,  880.) 

(b)  IKay  remit  back. —  The  oyer  and  terminer  may,  in  their  discretion, 
remit  back  to  the  general  sessions  an  indictment  found  in  the  sessions  and 
removed  by  order  of  a  circuit  judge.    (People  v.  N.  T.  Oen.  Sees.,  8  Barb.,  144.) 
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{c)  May  receive  bcu)k« — The  oyer  and  terminer  also  may  receive  back 
from  the  general  sessions  and  try  indictments  found  in  the  oyer  and  terminer 
and  sent  to  the  sessions  for  triaL    (People  v.  Oay,  10  Wend.,  50d.) 

§  42.  By  "whom  helcL  —  A  court  of  sessions  must  be  held  by 
the  county  judge,  with  two  justices  of  sessions  to  be  designated 
according  to  statute.  If  the  justices  of  sessions,  or  either  of 
them,  fail  to  attend  the  commencement  of,  or  during  the  term, 
or  if  his  office  at  such  time  is  or  becomes  vacant,  the  county  judge 
by  an  order  entered  in  the  minutes,  may  designate  any  justice  of 
the  peace  of  the  county  to  serve  as  justice  of  sessions  during  the 
term,  or  if  the  order  is  made  by  reason  of  non-attendance,  until 
the  absentee  attends. 

New  York  Const.,  art.  VI,  §  15;  1  R  8.,  378;  Id.,  228,  §  22;  L.  1847,  ch. 
280;  Laws  1851,  ch.  444;  1  Laws  1870,  ch.  3. 

The  provision  of  this  section  is  not  limited  to  cases  in  which  one  Justice 
ouly  is  absent.     (Cyphers  v.  People,  31  N.  Y.,  373;  5  Park.,  666.) 

(a)  TUL&j  appoint  a  justice. —  However,  if  one  of  the  justices  of  sessions, 
after  hearing  a  porticm  of  a  trial,  leave  the  bench,  and  the  county  judge 
appoints  another  to  take  his  place,  a  conviction  by  the  court  so  constituted 
would  be  erroneous,     (Bland  v.  People,  41  N.  Y.,  604.) 

So  if  one  of  the  justices  of  sessions  be  called  as  a  witness  and  give  material 
testimony.     (Dohring  v.  People,  2  8.  C,  458.) 

§  43.  Justice  disqualified.  — Whenever  a  justice  of  sessions 
is  disqualified  to  act  in  any  cause  or  proceeding  pending  in  a 
court  of  sessions,  the  county  judge  must  designate  some  other 
justice  of  the  peace  of  the  county,  to  act  as  member  of  the  court 
daring  the  trial  or  determination  of  such  cause  or  proceeding. 

8  R.  S.,  286,  §  14;  8  R  S.,  486,  §§  2,  7,  8. 

(a)  May  appoint  associate  justice. —  If  a  member  of  the  court  of  sessions 
is  absent  or  be  disqualified  from  acting  in  a  particular  proceeding  the  county 
Judge  may  supply  the  vacancy.    (Baldwin  v.  McArthur,  17  Barb.,  414.) 

§  44.  Justice  disqualified.  —  If  the  county  judge  is,  for  any 
cause,  incapable  of  acting  in  any  criminal  action  or  proceeding 
pending  in  the  court  of  sessions,  the  court  must  transfer  the  same 
to  the  court  of  oyer  and  terminer  of  the  county,  or  to  a  city  court 
having  jurisdiction  of  such  an  action  or  proceeding. 

3  R  8.,  286,  §  13. 

§  45.  \<nien  and  where  held ;  jurors.  —  A  court  of  sessions 
must  be  held  at  such  times  as  the  county  judge  of  the  county,  by 
order,  designates,  and  at  the  place  where  the  county  courts  are 
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held  for  the  trial  of  issues  of  fact  by  a  jury.  Such  order  must 
designate  the  terms  at  which  a  grand  or  petit  jury,  or  both,  or 
neither,  is  required  to  attend ;  and  neither  a  grand  jury  nor  a 
petit  jury  is  required  to  be  drawn,  or  summoned  to  attend  a  term 
thus  designated  to  be  held  without  a  jury.  The  order  must  be 
published  in  a  newspaper  printed  in  the  county,  for  four  successive 
weeks  previous  to  tli6  time  of  holding  the  first  term  under  such 
order. 

8  R  8.,  234,  §  1;  Laws  1851,  p.  826;  Laws  1847,  pp.  831,  882. 

(a )  When  held. — Under  the  act  of  1851,  a  court  of  sessions  cannot  be  held 
except  m  pursuance  of  a  previous  order  of  the  county  judge,  made  under  the 
authority  of  that  act  and  in  conformity  therewith.  (PeopU  v.  Maneghan,  1 
Park.,  670.) 

(b)  What  sofflcient  notice. — What  is  a  sufficient  appointment,  under  the 
statute,  of  the  holding  of  the  court  of  sessions.  (People  v.  WUeox^  28  How., 
297.) 

The  omission  of  a  county  Judge  to  designate,  in  an  order  for  terms  of  the 
court  of  sessions,  under  the  act  of  1851,  any  terms  to  be  held  without  a  jury, 
does  not  render  the  court  null  or  deprive  it  of  power  to  impannel  a  grand 
jury.    (Cyphers  v.  People,  81  N.  Y.,  873;  6  Park.,  666.) 

§  46.  Jurors,  how  drawn.  —  If  a  county  judge  fail  to  desig- 
nate the  term  at  which  a  grand  and  petit  jury  is  required  to 
attend,  the  grand  and  petit  jurors  must  be  drawn  and  summoned 
for  each  term  mentioned  in  the  order  mentioned  in  the  last  section. 

8  R  S.,  284,  §  1. 

( a  )  SflBdct  of  improper  notice. —  The  omission  of  a  coimty  judge  to  desig- 
nate, in  an  order  for  terms  of  the  court  of  sessions,  any  terms  to  be  held  with- 
out a  jury,  does  not  render  the  court  null  or  deprive  it  of  power  to  impannel  a 
grand  jury.    (Cyphere  ▼.  People,  81  N.  Y.,  873;  6  Park.,  666.) 

§  47.  (Amended  1882.)  Clerk. — Except  in  the  city  and 
county  of  New  York  and  the  county  of  Kings,  the  clerk  of  the 
county  is  the  clerk  of  the  court  of  sessions  thereof. 

8 R  S.,  236,  %20;  Laws  1874,  ch.  90. 

§  48.  Writ  or  process.  —  Every  writ  or  process  issued  out  of 
a  court  of  sessions  may  be  tested  on  any  day  of  the  term  in 
which  the  court  is  sitting,  and  be  made  returnable  on  any  other 
day  of  the  same  term,  or  at  the  next  term. 

8R  a,  286,  §18. 

§  49.  Ctompensatioii  of  justice.  —  A  justice  of  sessions  is 
entitled  to  receive  three  dollars  for  each  day^s  attendance  at  a 
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ci.iurt  of  sesvsions  or  court  of  over  and.tenniiier«  and  to  fire  cents 

m 

a  mile  for  traveling  expenses  in  coming  to  and  returning  from  the 
court. 

8  &  a,  340,  §  53;  Laws  18»,  ch.  4Ml 


CHAPTER  IIL 

THE   OOUBT  or    GEXERAL     SESSIONS    TS  THB  dTT    AND  COLNTY    OF 
NEW  TOHK  AXD  THE  COUBT  OF  SESSIONS  TS   THE  COL  Nil  OF  SINGS. 

Sbction  50l  This  coart  continued;  proceedings  now pmding. 

51.  Its  jurisdiction. 

52.  Dirision  of  court. 

53.  Puts,  by  whom  hekL 

54.  When  held  and  its  duration. 

55.  Accommodation  for  court  and  oflUcera. 

§  50.  (Amended  1S82.)  This  court  oofntmned;  proceedings 
now  pending.  —  The  courts  known  as  the  court  of  general  ses- 
sions in  and  for  the  city  and  county  of  Xew  York,  and  the  court 
of  sessions  in  and  for  the  county  of  Kings  are  continued,  with 
the  jurisdiction  conferred  by  the  next  two  sections  and  no  other. 
But  nothing  contained  in  this  section  affects  their  jurisdiction 
of  actions  and  proceedings  now  pending  therein. 


3  R  S.,  340,  §§  58,  50,  W.  €i  teq,;  Laws  1855,  ch.  337;  Laws  1857,  ch.  124. 
§  5;  Laws  1851,  ch.  441;  Laws  1839,  ch.  306;  Laws  1883,  ch.  10;  Laws  1860, 
ch.  508. 

§  51.  (Amended  1882.)  Its  jurisdiction.  —  The  court  of  gen- 
eral sessions  of  the  city  and  county  of  Xew  York  and  the  court 
of  sessions  of  the  county  of  Kings  have  jurisdiction  : 

1.  To  try,  determine  and  punish  according  to  law,  all  crimes 
cognizable  within  their  respective  counties^  including  crimes 
punishable  with  death  or  imprisonment  in  the  state  prison  for  life ; 

2.  To  exercise,  in  cases  arising  in  their  respective  counties,  the 
same  powers  as  are  conferred  by  this  Code  upon  courts  of  sessions 
in  other  counties ; 

3.  To  try  and  determine  any  indictment  found  in  the  court  of 
oyer  and  terminer  of  the  county,  which  has  been  sent  by  order  of 
that  court  to  and  received  by  the  court  of  sessions  therein ;  and 
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4.  To  exercise  such  powers  as  are  now  prescribed  by  special 
statute  relating  thereto. 

Id.,  §§  66,  67,  70;  see,  also,  Sessiou  Laws  cited  under  last  section. 

( a )  Case  may  be  removed  after  arraignment. —  An  indictment  for  mur- 
der found  in  the  general  sessions  of  New  York  may  be  transferred  to  the  oyer 
and  terminer  for  trial  either  before  or  after  arraignment.  (Thompson  v. 
People,  6  Hun,  135;  Dolan  v.  PeopU,  Id.,  4Ji3;  64  N.  Y.,  485.) 

{h)  Order  of  removal  not  part  of  record.  —  On  error,  an  order  for  the 
removal  of  the  case  from  the  oyer  and  terminer  to  the  court  of  sessions  need 
not  appear  on  the  record.    (May  v.  People,  12  Hun,  880.) 

(e)  General  sessiona  may  diacharge  jury.  —Has  power  to  discharge  a 
jury  in  case  of  felony,  if  unable  to  agree.    (Peop^  v.  Ooodmn,  18  Johns.,  187.) 

(d)  Hay  grant  new  trials.  —  The  court  of  general  sessions  of  New  York 
has  power  to  grant  new  trials  upon  the  merits.  (People  v.  PoioeU,  9  Abb.  Pr., 
91;  Lonergan  ▼.  People,  89  K  T.,  89;  reversing  60  Barb.,  266;  6  Park.,  209; 
and  overruling  People  v.  N.  T.  Oen.  Sees.,  15  Abb.,  59;  and  Expa/rte  Marks,  14 
id.,  105  n.) 

(e)  Has  jxuiadiction  on  Governor's  Island.  — The  general  sessions  have 
jurisdiction  over  offenses  committed  on  Governor's  Island.  (People  v.  Lent, 
Wlieeler*s  C.  Cases,  648.) 

May  try  a  prisoner  on  a  charge  of  stealing  corporation  notes  which  were  in 
circulation.    (LinneTiden's  case,  1  C.  H.  Rec,  80.) 

(/)  Must  send  to  oyer  and  terminer  certain  cases.  — It  is  the  duty 
of  the  New  York  court  of  sessions  to  send  to  the  oyer  and  terminer  all  indict- 
ments for  offences  which  they  cannot  try.  (People  v.  Shepanrd,  11  Abb.  Pr., 
59;  19  How.,  446.) 

(g)  Must  be  on  motion.  —  The  New  York  general  sessions  will  not  trans- 
fer to  the  oyer  and  terminer  indictments  found  in  the  sessions  except  on 
motion,  and  on  notice  to  the  district  attorney  or  the  accused,  as  the  case  may 
be.    (McFMemtCs  ease,  7  Abb.  [N.  S.],  348.) 

( A )  May  resentence  prisoner.  —  After  affirmance  in  court  of  appeals, 
court  of  sessions  may  resentence  a  prisoner.    ( Walters  v.  People^  19  Abb.,  212.) 

( t )  Has  same  power  as  oyer  and  terminer. —  New  York  general  sessions 
has  all  the  power  of  a  court  of  oyer  and  terminer.  (People  v.  Goodwin,  18 
Johns.,  187.) 


§  52.  Division  of  court.  —  The  court  of  general  sessions  of 
the  city  and  county  of  New  York  is  divided  into  three  parts. 

8  R8.,  241,  §62. 

§  53.  (Amended  1882.)  Parts,  by  whom  held. —  Any  one  of 
the  three  parts  of  the  conrt  of  general  sessions  of  the  city  and  county 
of  New  York  may  be  held  by  the  recorder  of  the  city  of  New  York, 
or  the  city  jndge,  or  the  jndge  of  the  conrt  of  general  sessions.  A 
jadge  of  the  conrt  of  common  pleas  for  the  city  and  county  of 
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New  York  may  also  hold  it.  The  court  of  sessions  of  the  county 
of  Kings  must  be  held  by  the  county  judge  of  the  county  of 
Kings,  with  two  justices  of  the  sessions,  designated  according  to 
statute. 

Id.,  §58. 

§  54.  Wlieii  held  and  its-duration.  —  Each  part  of  the  court 
of  general  sessions  in  and  for  the  city  and  county  of  New  York, 
may  be  held  each  month,  commencing  on  the  first  Monday  and 
continuing  so  long  as,  in  the  opinion  of  the  judge  sitting  and  of 
the  district  attorney,  the  public  interest  requires,  but  one  part 
only  is  required  to  be  held  during  the  months  of  July  and  August, 
and  two  parts  only  during  the  rest  of  the  year. 

Id.,  §  62;  Laws  1859,  ch.  208. 

( a )  May  continue  sessioxLS  and  conclude  case.  —.  The  provision  of  the 
act  of  1859  authorizing  the  court  of  sessions  of  any  County  of  this  state  to 
continue  its  sittings  so  long  as  may  be  necessary  for  the  determination  of  any 
cases,  is  applicable  to  the  court  of  general  sessions  of  New  York.  {Lavenberg 
V.  People,  27  N.  Y.,  336;  26  How.,  202;  5  Park..  414;  Ferris  v.  People,  81 
How.,  140;  85  N.  Y.,  125;  48  Barb.,  17;  1  Abb.  [N.  S.],  193.) 

While  prolonging  its  session  for  the  purpose  of  concluding  a  trial,  the  court 
may  pass  sentence  on  a  prisoner  convicted  before  the  expiration  of  the  term. 
{Lavenierg  v.  People,  27  K  Y.,  836.) 

§  55.  (Amended  1882.)  Accoinmodation  for  court  and  offi- 
cers.— The  courts  have  the  same  power  to  direct  suitable  provisions 
to  be  made  for  their  accommodation  as  is  now  possessed  by  the 
supreme  court.  The  recorder,  city  judge,  and  judge  of  the  court  of 
general  sessions  of  the  city  and  county  of  New  York  must  appoint 
a  clerk,  and  not  more  than  four  deputy  clerks,  two  interpreters 
and  two  stenographers.  The  clerk  and  deputy  clerks  so  appointed 
must  act  also  as  clerks  and  deputy  clerks  of  the  court  of  oyer 
and  terminer  in  the  city  and  county  of  New  York.  The  county 
judge  of  the  county  of  Kings  shall,  by  writing,  filed  with  the 
county  clerk,  appoint  a  clerk  of  the  court  of  sessions  of  the 
county,  who  shall  be  removable  by  him  at  any  time,  for  incompe- 
tency, negligence  or  ofScial  misconduct,  in  which  case  he  may 
appoint  another.  The  county  clerk  of  the  county  must  deliver 
to  the  clerk  of  the  sessions  all  books  and  records  of  the  court  of 
sessions  in  his  custody.  The  clerk  of  the  sessions  may  appoint  a 
deputy  clerk,  and  not  more  than  two  assistants,  and  such  clerk, 
deputy  and  assistants  shall  receive  salaries,  respectively,  equal  to 
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those  now  paid  to  the  deputy  clerk  and  assistant  clerk  serving  in 
that  court,  payable  monthly  by  the  treasurer  of  the  county. 
Such  conrt  of  sessions  shall  by  an  order  entered  in  its  minutes 
adopt  a  seal,  which  seal  when  so  adopted  shall  be  the  seal  of  the 
court  of  sessions  of  the  county  of  Kings. 
dR  8.,  041,  §50. 


TITLE  VI. 

OP  THE  COUBTS  OF  SPECIAL  SESSIONS  AND  POLICE  COURTS. 

Chafteb    L  The  special  sessions,  except  in  the  cities  of  New  York  and 

Albany. 
n.  The  special  sessions  in  the  city  any  county  of  New  York, 
m.  The  ^special  sessions  of  the  city  of  Albany. 
IV.  The  police  courts. 

CHAPTER  I. 

THE    SPECIAL    SESSIONS    EXCEPT  EST   THE    CITIES  OF   NEW   YOBK   AND 

ALBANY. 

Section  56.  Jurisdiction  of  courts. 

57.  Exclusive  jurisdiction. 

58.  Limitation. 

59.  Trial  and  punishment  of  certain  crimes. 

60.  Special  sessions  in  Brooklyn. 

61.  Id.,  in  Oswego. 

62.  By  whom  held. 

68.  Recorder  of  a  city  to  hold  court. 

§  56.  (Amended  1882.)  Jurisdiction  of  courts.— Subject 

to  the  power  of  removal  provided  for  in  this  chapter,  courts  of 
special  sessions,  except  in  the  city  and  county  of  New  York  and 
the  city  of  Albany,  have  in  the  first  instance  exclusive  jurisdic- 
tion to  hear  and  determine  charges  of  misdemeanors  committed 
within  their  respective  counties,  as  follows: 

1.  Petit  larceny,  charged  as  a  first  offense. 

2.  Assault  in  the  third  degree. 

3.  Racing,  running  or  testing  the  speed  of  any  animal  within 
one  mile  of  the  place  where  any  court  is  held. 

4.  Wrongfully  severing  any  produce  or  article  from  the  free- 
hold, not  amounting  to  grand  larceny. 
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5.  Selling  poisonous  substances  not  labeled  as  required  by 
law. 

6.  Wrongfully  and  maliciously  removing,  defacing  or  cutting 
down  monuments  or  marked  trees. 

7.  Wrongfully  destroying  or  removing  mile-stones,  mile-boards 
or  guide-boards,  or  altering  or  defacing  any  inscription  thereon. 

8.  Wrongfully  destroying  any  public  or  toll-gate  or  turnpike 
gate. 

9.  Intoxication  of  a  person  engaged  in  running  any  loco- 
motive engine  upon  any  railroad,  or  while  acting  as  a  conductor 
of  a  car,  or  train  of  cars,  on  any  such  railroad. 

10.  Setting  up  or  drawing  unauthorized  lotteries,  or  printing 
and  publishing  an  account  of  any  such  illegal  lottery,  game,  or 
device,  or  selling  lottery  tickets,  or  procuring  them  to  be  sold, 
or  oifering  for  sale  or  distributing  any  property  depending  upon 
any  lottery,  or  for  selling  any  chances  in  any  lottery  contrary  to 
the  provisions  of  law. 

11.  Unlawfully  running,  trotting  or  pacing  horses  or  any  other 
animals. 

12.  Offenses  against  the  laws  relating  to  excise,  and  the  regular 
tion  of  taverns,  inns  and  hotels. 

13.  Making  or  selling  slung-shot  or  any  similar  weapon. 

14.  Unlawfully  disclosing  the  finding  of  an  indictment. 

15.  Unlaw^fuUy  bringing  to  or  carrying  letters  from  any  state 
prison. 

16.  Unlawfully  destroying  or  injuring  any  mill-dam  or  em- 
bankment necessary  for  the  support  of  such  dam. 

17.  Unlawfully  injuring  any  telegraph  wire,  post,  pier,  abut- 
ment, materials  or  property  belonging  to  any  line  of  telegraph. 

18.  Unlawfully  counterfeiting  any  representation,  likeness, 
similitude  or  copy  of  private  stamp,  wrapper  or  label  of  any 
mechanic  or  manufacturer. 

19.  Malicious  trespass  on  lands,  trees  or  timber,  or  injuring 
any  fruit  or  ornamental  or  shade  tree. 

20.  Maliciously  breaking  or  lowering  any  canal  walls,  or 
wantonly  opening  any  lock-gate,  or  destroying  any  bridge  or 
otherwise  unlawfully  injuring  such  canal  or.briage. 

21.  Unlawfully  counterfeiting  or  defacing  marks  on  packages. 

22.  Unlawfully  setting  fire  to  wood  or  fallow  land,  or  allow- 
ing the  same  to  extend  to  lands  of  others,  or  unlawfully  refusing 
to  extinguish  any  fire.    * 
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23.  TJnlawf ully  or  negligently  cutting  out,  altering  or  defacing 
any  mark  on  any  logs,  timber,  wood  or  plank,  floating  in  any 
waters  of  this  state,  or  lying  on  the  banks  or  shores  of  any 
such  waters,  or  at  any  saw-mills,  or  on  any  island  where  the  same 
may  have  drifted. 

24.  Unlawfully  frequenting  or  attending  a  steamboat  landing, 
railroad  depot,  church,  banking  institution,  broker's  oflSce,  place 
of  public  amusement,  auction  room,  store,  auction  sale  at  private 
residence,  passenger  car,  hotel  restaurant  or  at  any  other  gather- 
ing of  people. 

25.  Unlawfully  taking  and  carrying  away  the  oysters  of  an- 
other, lawfully  planted  upon  the  bed  of  a  river,  bay,  sound  or 
other  waters  within  the  jurisdiction  of  this  state. 

26.  Removing  property  out  of  the  county,  with  intent  to  pre- 
vent the  same  from  being  levied  upon  by  execution,  or  secreting, 
assigning,  conveying  or  otherwise  disposing  of  property,  witn 
intent  to  defraud  any  creditor,  or  to  prevent  the  property  being 
made  liable  for  the  payment  of  debts,  or  for  receiving  property 
with  sufh  intent. 

27.  Unlawfully  selling  or  giving  to  any  Indian  spirituous  liq- 
uors or  intoxicating  drinks. 

28.  Driving  a  carriage  upon  any  turnpike,  road  or  highway  for 
the  purpose  ot  running  horses. 

29.  Cruelty  to  animals  contrary  to  law. 

30.  Cheating  at  games. 

31.  Winning  or  losing  at  any  game  or  play,  or  by  any  bet,  as 
much  as  twent3'-five  dollars  within  twenty-four  hours. 

o2,  Selling  liquors  in  a  court-house  or  jail  contrary  to  law. 

33.  Crimes  against  tlie  provisions  of  existing  laws  for  the  pre- 
vention of  wanton  or  malicious  mischief. 

34.  Such  other  jurisdiction  as  is  now  provided  by  special  statute 
or  municipal  ordinance  authorized  by  statute. 

8  R  8.,  1004,  §  1;  Id.,  1008,  §24;  ch.  890,  Laws  1879;  New  York  Const., 
art.  VI,  §26. 

(a)  HlBtory  and  powers  of  special  sesaionB.  —  History  of  court  of 
special  sessions,  its  powers  and  jurisdiction.  {People  v.  Kennedy,  2  Park., 
312;  also.  Wjfneham&r  v.  People,  13  N.  Y.,  378.) 

(b)  When  county  judge  may  act.  —  A  county  judge  cannot  as  such,  be 
a  member  of  the  special  sessions,  unless  the  prisoner  was  originally  brought 
before  him  for  examination.    {People  v.  Traoy,  9  Wend.,  265.) 

(«)  Hay  diacharge  a  juxy  on  disagreement.  —  If  one  jury  cannot 
agree,  the  court  may  discharge  them  and  summon  another.  ( Vand&noerker  v. 
PiBopie,  6  Wend.,  530.) 

(d)  Oouit  need  not  advise  prisoner.  —  Not  essential  to  a  valid  convic- 
tion, that  the  court  inform  the  prisoner  of  his  right  to  be  tried  by  a  jury,  or 
that  he  should  expressly  waive  such  right.    {People  v.  Chodwin,  5  Wend.,  251.) 
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{e)  Must  hjAve  six  jurors. —  The  court  of  special  sessions  has  no  authority 
to  try  a  person  by  a  jury  of  less  than  six,  though  both  he  and  the  prosecutor 
consent  thereto.    (Oermond  v.  People,  1  Hill,  843.) 

(/)  Cannot  impriBon  absolutely  for  the  non-payment  of  fine.  {Matter  of 
Bweatman,  1  Cow.,  144.) 

(g)  Warrant  must  name  ofELoer. —  The  warrant  of  the  court  must  point 
out  the  officer  who  is  to  execute  it.    (Btissell  v.  Hvibard,  6  Barb.,  654.) 

(h)  Becord  must  show  court  in  eeeaion. — A  justice  holding  special 
sessions  cannot  render  judgment  except  when  his  court  is  in  session,  and  the 
record  must  show  this.    {Latlemore  v.  People,  10  How.,  836.) 

A  return  that  the  court  was  kept  open  on  Sabbath,  construed  to  mean  that 
the  case  was  continued  to  Monday.    (VandertDorker  v.  People,  5  Wend.,  630.) 

§  67.  (Amended  1882.)  Exclusive  jiuisdictioii. — Upon  filing 
with  the  magistrate  before  whom  is  pending  a  charge  for  any  of  the 
crimes  specified  in  the  last  section,  a  certificate  of  the  connty  jndge 
of  the  comity,  or  of  any  justice  of  the  supreme  court,  that  it  is 
reasonable  that  such  charge  be  prosecuted  by  indictment,  and  fix- 
ing the  sum  in  which  the  defendant  shall  give  bail  to  appear 
before  tlie  grand  jury ;  and  upon  the  defendant  giving  bail  as 
specified  in  the  certificate,  all  proceedings  before  the  justice  shall 
be  stayed ;  and  he  shall,  within  five  days  thereafter,  make  a  return 
to  the  district  attorney  of  the  county  of  all  proceedings  had  before 
him  upon  the  charge,  together  with  such  certificate  and  the  under- 
taking given  by  the  defendant  thereon,  and  the  district  attorney 
shall  present  such  charge  to  the  grand  jury. 

Laws  1870,  ch.  890. 

The  provision  of  the  act  of  1879  giving  to  courts  of  special  sessions,  except 
in  the  cities  of  New  York  and  Albany,  exclusive  jurisdiction  to  hear  and 
determine  in  the  first  instance  cliarges  of  petit  larceny  not  charged  as  a  second 
offense,  is  constitutional  and  valid,  and  said  courts  can  now  try  the  offenses 
specified.  {People  ex  reL  Conutford  v.  Butcher,  83  N.  Y.,  240 ;  reversing  20 
Hun,  231,  on  other  courts  ;  see,  also,  Devins  v.  People,  20  Him,  98.) 

Jurisdiction  of  said  court  may  hereafter  be  increased.    {Id.) 

§  58.  (Amended  1882.)  Liinitation. — ^When  a  person  is  brought 
before  a  magistrate  charged  with  the  commission  of  any  of  the 
crimes  mentioned  in  section  fifty-six,  and  asks  that  his  case  be  pre- 
sented to  the  grand  jury,  the  proceedings  shall  be  adjourned  for 
not  less  than  five  nor  more  than  ten  days ;  and  if  on  or  before  the 
adjourned  day  the  certificate  mentioned  in  section  fifty-seven  is  not 
filed  with  the  magistrate  before  whom  the  charge  is  pending,  and 
bail  given  by  the  defendant  as  therein  prescribed,  the  magistrate 
shall  proceed  with  the  trial,  and  when  the  defendant  is  brought 
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before  the  magistrate,  it  shall  be  the  duty  of  the  magistrate  to 
inform  him  of  his  rights  under  section  fifty-seven  and  this  section. 

3  R.  a,  1005,  §§  2,  8. 

(a)  Oourt  need  not  advise  priBoner  as  to  liis  right  to  jury. — It  is 
not  essential  to  a  valid  conviotion  that  the  court  inform  the  prisoner  of  his 
right  to  be  tried  by  a  juiy,  or  that  he  should  expressly  waive  such  right. 
{PooplB  V.  Goodwin,  5  Wend.,  261.) 

(h)  What  siifflcifint  election. — By  electing  to  be  tried  in  special  sessions, 
prisoner  waives  all  objections  to  jurisdiction.  {0%U  v.  Peojple,  8  Hun,  187 ; 
60  N.  Y.,  643  ;  see,  also,  PeopU  v.  MaUon,  89  How.,  454.) 

§  59.  (Amended  1882.)  Trial  and  punishment  of  certain 
crimes. —  A  court  of  special  sessions  having  jurisdiction  in  the 
place  where  any  of  the  crimes  specified  in  section  fifty-six  is  com- 
mitted, has  jurisdiction  to  try  and  determine  a  complaint  for 
such  crime,  and  to  impose  the  punishment  prescribed  upon  con- 
viction, unless  the  defendant  obtains  the  certificate  and  gives  the 
bail  mentioned  in  section  fifty-seven. 

Id. 

(a)  Ckmviction,  when  erroneous. — If  neither  the  complaint  for  larceny, 
nor  the  warrant,  state  the  value  of  the  property  stolen,  and  there  be  no  men- 
tion of  the  place  where  the  offense  arose,  a  conviction  by  the  special  sessions 
is  erroneous.    {HoweU  v.  PiBople,  2  Hill,  281.) 

(b)  Warrant  must  name  officer.— The  warrant  of  the  court  must  also 
point  out  the  officer  who  is  to  execute  it.    {EuweU  v.  Hubbard,  6  Barb.,  654.) 

§  60.  Special  sessions  in  Brooklyn. — A  court  of  special 
sessions  in  the  city  of  Brooklyn  has  also  jurisdiction  to  try  any 
person  arrested  in  the  connty  of  Kings,  and  brought  before  it 
charged  with  an  afiEray  or  riot,"  committed  within  the  county. 

New. 

§  61.  Special  sessions  in  Oswego. —  The  conrt  of  special 
sessions  in  the  city  of  Oswego,  where  held  by  the  recorder,  has 
also  jurisdiction  over  all  cases  of  offenses,  crimes  against  public 
decency,  selling  unwholesome  provisions,  cheats,  breaches  of  the 
peace,  disobeying  the  commands  of  officers  to  render  assistance 
in  criminal  cases,  obstructing  officers  in  the  discharge  of  their 
duties,  adulterating  distilled  spirits,  not  delivering  marked  prop- 
erty, defacing  marks  or  putting  false  marks  on  floating  timber, 
all  violations  against  the  laws  and  ordinances  of  or  applicable  to 
the  city,  when  such  violation  is  a  misdemeanor,  and  all  attempts 
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to  commit  any  crimes  herein  named  or  referred  to  when  such 
attempt  is  a  misdemeanor. 
8  R.  S.,  253,  §  60  ;  Laws  1840,  ch.  184 ;  Laws  1868,  ch.  866. 

§  62.  (Amended  1882.)  By  whom  held.  —  Unless  provision 
is  otherwise  made  by  law,  a  court  of  special  sessions  must  be 
held  by  one  justice  of  the  peace  of  the  town  or  city  in 
which  the  same  is  held,  and  sections  two  hundred  and  ninety- 
three,  two  hundred  and  ninety-four,  two  hundred  and  ninety-five, 
three  hundred  and  ten,  three  hundred  and  thirty-two,  three 
hundred  and  thirty-three,  three  hundred  and  thirty-four,  three 
hundred  and  thirty-five,  three  hundred  and  thirty-six,  three  hun- 
dred and  thirty-seven,  three  hundred  and  thirty-eight,  three 
hundred  and  thirty-nine,  three  hundred  and  forty,  three  hun- 
dred and  forty-one,  three  hundred  and  forty-two,  and  three 
hundred  and  fifty-nine  to  four  hundred  and  fifty,  both  inclusive, 
shall  apply  as  far  as  may  be  to  proceedings  in  all  courts  of 
special  sessions  or  police  courts. 

8  R  S.,  1006,  e;  2. 

§  63.  Becorder  of  a  city  to  hold  court. — A  recorder  of  a 
city  has  power  to  hold  a  court  of  special  sessions  therein. 
Id.,  1008,  §  23  ;  ch.  243,  Laws,  1840. 
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THE  SPECIAL  SESSIONS  IN  THE  CITY  AND  COUNTY  OF  NEW  YORK. 

Section  64.  Jurisdiction. 

66.  Officers,  how  appointed. 

66.  Term  of  office. 

67.  Court,  when  held. 

§  64.  Jurisdiction. —  The  court  of  special  sessions  in  the  city 
and  county  of  New  York  has  jurisdiction : 

1.  To  try  and  determine  according  to  law  all  complaints  for 
misdemeanors,  unless  the  defendant  elects  to  be  tried  at  the  court 
of  general  sessions,  or  the  court  of  special  sessions  sends  the  case 
to  the  court  of  general  sessions  for  trial ; 

2.  To  remit  fines  imposed  by  it,  and  in  place  of  the  fine 
remitted,  substitute,  in  its  discretion,  imprisonment ; 
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3.  By  an  order  entered  in  its  minutes,  to  declare  forfeited  the 
recognizance  of  a  defendant,  taken  by  the  court,  to  appear  thereat, 
npon  his  failure  so  to  appear ; 

4.  To  impose  the  same  punishment  as  is  authorized  by  statute 
to  be  inflicted  in  like  cases  tried  in  the  court  of  general  sessions 
of  the  peace  of  that  city  and  county ; 

5.  By  warrant  attested  in  the  name  of  any  oue  of  the  justices 
authorized  to  hold  the  court,  signed  by  the  clerk  thereof,  and 
entered  in  the  minutes  of  the  court,  to  enforce  its  judgments  and 
orders ;  to  bring  before  the  court  all  accused  persons  for  trial  and 
judgment  in  all  cases  in  which  it  has  jurisdiction ;  to  issue  sub- 
poenas for  the  attendance  of  witnesses,  attachments  for  contempt, 
and  other  process  necessary  for  the  proper  conduct  of  the  court ; 

6.  To  require  the  principal  in  a  recognizance  to  appear  at  the 
court,  and  enter  into  a  further  recognizance  to  keep  the  peace,  or 
to  be  of  good  behavior,  or  both,  toward  the  people  of  the  state, 
for  a  period  not  exceeding  one  year,  and  in  default  thereof  to 
commit  him  to  prison  till  he  be  discharged  therefrom  according 
to  law. 

8  R  S.,  1009,  §§  29-42  ;  Laws  1858,  ch.  282 ;  Laws  1859,  ch.,  491  ;  Laws 
1865,  ch.  568 ;  Laws  1866,  ch.  409  ;  1  Laws  1871,  ch.  802. 

The  court  of  special  sessions  have  no  jurisdiction  of  a  prisoner  who,  on  his 
committal,  entered  into  a  recognizance  to  appear  at  general  sessions.  (People 
ex  reL  Doyle  v.  Johnson,  10  Abb.,  294  ;  19  How.,  11.) 

(a)  Special  seasionB;  how  conBtituted. —  Three  justices  are  necessary 
to  constitute  a  court  of  special  sessions  in  the  city  of  New  York.  (Laws  1858, 
ch.  282.) 

(b)  Oonviction  by  two  void. — Hence  a  commitment  and  conviction  by 
two  only  is  void  as  without  jurisdiction.  (Devin^s  case,  11  Abb.,  90 ;  21 
How.,  80 ;  6  Park.,  62.) 

Organization  and  powers  of  special  sessions  in  New  York.  (1  Laws  1870, 
ch.  80 ;  also.  Id.,  ch.  983,  §  49.) 

{e)  Most  waive  right  to  jury.— The  special  sessions  cannot  acquire  juris- 
diction to  try  a  prisoner  for  a  crime,  unless  he  expressly  waives  the  right  to 
be  tried  by  a  jury.    (People  v.  MaUon,  89  How.,  464.) 

§  65.  Officers,  how  appointed.  —  The  police  justices  of  the 
city  and  county  of  New  York,  by  the  vote  of  a  majority,  have 
the  exclusive  power  to  appoint  the  clerk,  deputy  clerk,  steno- 
grapher, interpreter  and  other  officers  of  the  court  of  special 
sessions  in  the  city  and  county  of  New  York. 

Laws  1865,  ch.  568,  §§  2,  8;  1  Laws  1872,  ch.  878. 
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§  66.  Term  of  office.  —  The  term  of  office  of  the  clerk  and 
deputy  clerk  of  the  court  of  special  sessions  in  tlie  city  and  county 
of  New  York  is  the  same  as  the  term  of  office  of  the  police 
justices  of  that  city. 

Id. 

§  67.  Court,  when  held.  —  The  court  of  special  sessions  in 
the  city  and  county  of  New  York,  may  be  held  as  often  and  at 
such  times  as  the  justices  thereof  may  think  expedient. 

3  R.  S.,  1009,  §  81. 
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THB   SPECIAL   SESSIONS   IN  THE  CITT  OF  ALBANY. 

SEcnoK  68.  Jurisdiction. 
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70.  Inability  of  judge. 

71.  Officers  to  attend. 

72.  Clerk. 

78.  Court,  when  and  where  held. 

§  68.  (Amended  1882.)  Jurisdictioii.  —  The  court  of  special 
sessions  in  the  city  of  Albany  has  jurisdiction : 

1.  To  try  and  determine  all  cases  of  petit  larceny  charged  as  a 
first  offense,  and  all  misdemeanors,  not  being  infamous  crimes, 
committed  within  the  city ; 

2.  To  take  recognizances,  to  appear  before  the  court  at  a  suc- 
ceeding term  from  persons  charged  with  a  crime  or  misdemeanor, 
triable  therein ; 

3.  To  impose  and  enforce  sentence  of  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court,  in  all  cases  within  its  juris- 
diction, upon  conviction,  to  the  same  extent  as  the  court  of  sessions 
of  the  county  of  Albany  could  do  in  like  cases  ; 

4.  To  punish  a  contempt  of  court  in  the  same  manner  and  to 
the  same  extent  as  the  court  of  oyer  and  terminer  of  the  county 
could  do  in  like  cases ; 

5.  In  cases  where  a  jury  trial  is  demanded  by  a  defendant,  to 
draw  from  the  jury  box  containing  the  names  of  jurors  who 
reside  in  the  city  of  Albany  such  number  of  names  as  the  recorder 
or  county  judge  may  direct,  and  to  require  the  sheriff  of  the 
county  to  summon  the  persons  so  drawn  to  appear  at  the  time 
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designated  for  trial,  to  impanel  a  jury  of  twelve  men,  to  require 
the  attendance  of  additional  jurors  and  to  punish  a  juror  or  wit- 
ness neglecting  to  appear,  in  the  same  manner  and  to  the  same 
extent  as  the  court  of  oyer  and  terminer  of  the  county  could  do 
in  like  cases ; 

6.  On  motion  of  the  district  attorney,  to  issue  a  warrant  for  the 
arrest  of  a  person  who  neglects  to  appear  agreeably  to  the  require- 
ments of  a  recognizance  to  appear  thereat,  commanding  the  officer 
executing  the  same  to  bring  the  party  forthwith  before  the  court, 
if  in  session,  otlierwise  to  commit  him  to  the  common  jail  of  the 
county,  there  to  remain  until  delivered  by  due  course  of  law. 

Laws  1872,  ch.  284,  and  amendments;  also  Laws  1881,  ch.  864. 

(a)  JoriBdiction  of  special  sessions  in  Albany.— 'As  to  jurisdiction  of 
Bpecia]  sessions  in  Albany,  see  Haggerty  v.  People  (6  Lans.,  832). 

<  b )  Has  jurisdiction  of  petit  larceny. — Though  a  police  magistrate  have 
power  to  try  a  person  brought  before  him  for  petit  larceny,  the  special  sessions 
has  also  power  to  try  him.    {People  v.  Thayer,  16  Barb.,  362.) 

§  69.  (Amended  1882.)  By  whom  held.  —  Upon  charges  for 
offenses  triable  by  this  court,  the  police  magistrate  or  any  other 
magistrate  in  the  city  hearing  the  same,  shall,  if  offered,  take  recog- 
nizances in  the  cases  provided  by  law  returnable  at  the  court  of 
special  sessions ;  and  all  such  recognizances  as  shall  have  been  so 
taken  shall  be  returned  to  and  filed  with  the  district  attorney  of 
the  county  of  Albany.  If  no  such  recognizance  be  offered,  the 
magistrate  or  magistrates  shall  commit  the  defendant  to  the  com- 
mon jail  of  the  county  of  Albany  until  he  shall  be  thence  delivered 
in  due  course  of  law,  and  the  trial  of  such  person  shall  be  had 
before  the  court  of  special  sessions,  except  that  where  a  police 
justice  or  other  magistrate  in  this  city  has  jurisdiction,  the 
defendant  may  elect  to  be  tried  before  such  police  justice  or 
other  magistrate. 

Laws  1872,  ch.  284,  §  1. 

(a)  Court  need  not  be  unanimous. —  Wliere  a  person  charged  with  petit 
larceny  elects  to  be  tried  by  a  court  of  special  sessions,  it  is  not  necessary  that 
aO  the  members  of  the  court  concur  in  a  verdict;  the  majority  govern.  {PeopU 
V.  WandeU,  21  Hun,  615.) 

§  70.  (Amended  1882.)  Inability  of  judge. — Whenever  a  per- 
son is  brought  before  a  police  justice  or  other  magistrate  of  the  city, 
charged  with  any  of  the  following  crimes, viz.:  Petit  larceny  charged 
as  a  first  offense,  offenses  against  the  laws  relating  to  excise  and  the 
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regulation  of  taverns,  inns  and  hotels,  offenses  being  misdemean- 
ors against  the  laws  relating  to  gaming.  Assaults  upon,  and  inter- 
ference with,  a  public  officer  in  the  discharge  of  his  duty,  and  it 
shall  appear  to  the  magistrate  that  the  crime  has  been  committed 
and  that  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  order  him  to  be  held  to  answer  the 
charge  before  the  court  of  special  sessions. 

Id.,  §  14. 

§71.  (Amended  1882.)  Officers  to  attend.— The  court  of 
special  sessions  in  the  city  of  Albany  must  be  held  by  the  recorder 
of  the  city,  with  or  without  one  or  more  of  the  justices  of  the  peace 
to  be  associated  with  him.  In  case  of  the  absence  or  inability  of 
the  recorder  to  act,  the  county  judge  of  the  county  of  Albany 
must  act  in  his  place.  If  the  recorder  and  county  judge  are  both 
nnable,  by  reason  of  absence  or  other  cause,  to  hold  the  court, 
the  clerk  must  adjourn  the  court  to  the  next  following  Tuesday, 
and  continue  such  adjournments  until  the  recorder  or  county 
judge  attends.  Not  more  than  two  officers  shall  be  designated  or 
appointed  by  the  sheriff  or  other  authority  to  attend  the  court  of 
special  sessions  of  the  city  of  Albany,  unless  the  court  shall,  by 
an  order  entered  in  its  minutes,  require  the  attendance  of  a 
greater  number. 

Id.,  §26. 

§  72.  Clerk. —  The  county  clerk  of  Albany  county  is  clerk  of 
the  court  of  special  sessions  of  the  city  of  Albany,  and  must 
attend  the  same  in  person  or  by  deputy. 

Id.,  §8. 

§  73.  Court,  when  and  where  held.-—  The  court  of  special 
sessions  of  the  city  of  Albany  must  be  held  at  the  city  hall  in  the 
city  of  Albany  on  Tuesday  of  each  week,  and  may  be  held  and 
continued  for  such  length  of  time  as  it  deems  proper. 

Id.,  §  1. 
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CHAPTER  IV. 

THE   POLICE  00ITBT8. 

Section  74.  Jurisdiction. 

75.  Election  of  justices. 

76.  Justice  to  tcike  and  file  oath  of  office,  etc. 

77.  Justice,  how  to  hold  office. 

78.  Compensation  of  justice. 

§74.  (Amended  1882.)  JurisdictioiL — Police  justices  have 
Buch  jurisdiction,  and  such  only,  as  is  specially  conferred  upon 
them  by  statute.  The  courts  held  by  police  justices  are  called 
police  courts,  and  courts  of  special  sessions  are  also  called  police 
courts,  and  are  so  designated  in  different  parts  of  the  Code. 

New. 

§  75.  Electioii  of  justices.  — Upon  the  application  in  writing 
of  not  less  than  twenty-five  electors,  inhabitants  of  any  incor- 
porated village  in  this  state  in  which  no  provision  now  exists  for 
the  election  of  a  police  justice,  the  board  of  trustees  of  such 
village  may  determine,  by  resolution  to  be  entered  in  their 
minutes  ot  proceediugs,  that  a  police  justice  should  be  elected 
for  such  village ;  and,  if  they  so  determine,  the  electors  of  the 
village  may,  at  their  next  annual  election,  or  at  a  special  election 
to  be  called  for  the  purpose,  and  to  be  conducted  in  the  same 
manner  as  the  annual  election,  choose  a  police  justice,  who  must 
be  a  resident  elector  of  the  village ;  and  thereafter  a  police  justice 
must  be  elected  in  such  village,  at  the  annual  chai*ter  election 
next  preceding  the  expiration  of  a  regular  term,  or  at  the  next 
annual  election  after  a  vacancy,  on  the  same  ticket  with  the  other 
elective  village  officers.  Any  vacancy  must  be  filled  by  appoint- 
ment by  the  board  of  trustees  of  the  village. 

2  R  a,  596,  §  17;  Id.,  609,  §  1;  Laws  1871,  ch.  688. 

§  76.  Justice,  to  take  and  file  oath  of  office,  etc.  — A 

police  justice  elected  or  appointed  as  prescribed  in  the  last  sec- 
tion must,  before  entering  upon  the  duties  of  his  office,  and 
within  fifteen  days  after  receiving  notice  from  the  village  clerk 
of  his  election  or  appointment  take,  before  the  clerk,  the  constitu- 
tional oath  of  office,  and  file  the  same  with  the  clerk,  together 
with  a  bond  with  such  sureties  and  in  such  amount  as  shall  be 
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approved  by  the  board  of  trustees  of  the  village,  rx)nditioned  for 
the  faithful  performance  of  his  official  duties. 

2R  a,  596,  §  20. 

Though  to  assume  the  duties  of  office  without  taking  the  required  oath  of 
office  is  a  misdemeanor,  yet  such  person  is  an  officer  d^faeto,  and  not  a  tres- 
passer in  issuing  process.    ( Weela  y.  EUU,  3  Barb.,  820.) 

Form  of  oath  of  office,  New  York  Const,  art  Xn,  §  1. 

§  77.  (Amended  1882.)  Justioe;  how  to  hold  ofELoe.— A 

police   justice   elected  or  appointed,  as  prescribed  in  section 
seventy-five,  holds  his  office  as  follows : 

1.  If  elected  at  the  first  election  held  after  the  creation  of  the 
office,  he  must  enter  upon  the  duties  of  his  office  immediately 
after  qualifying,  a£>  prescribed  in  the  last  section,  and  may  hold 
his  office  lintil  and  including  the  thirty-first  day  of  December  in 
the  third  year  succeeding  his  election ; 

2.  If  elected  at  any  subsequent  election,  except  as  prescribed 
in  the  next  subdivision,  he  must  enter  upon  the  duties  of  his 
office  on  the  first  day  of  January  succeeding  his  election,  and 
may  hold  his  office  for  three  years ; 

3.  If  elected  to  fill  a  vacancy^  he  must  enter  upon  the  duties 
of  his  office  immediately  after  qualifying,  as  prescribed  in  the 
ladt  section,  and  may  hold  his  office  for  the  unexpired  term ; 

4.  If  appointed,  he  must  enter  upon  the  duties  of  his  office 
immediately  after  qualifying,  as  prescribed  in  the  last  section, 
and  may  hold  his  office  until  his  successor  is  elected  and  qualifies. 

New. 

§  78.  Compensation  of  Justice.  —  A  police  justice  cannot 
retain  to  his  own  use  any  costs  or  fees,  but  may  receive  for  his 
services  an  annual  salary,  to  be  fixed  in  villages  by  the  board  of 
trustees,  and  in  cities  by  the  common  council,  except  where  the 
same  is  otherwise  fixed  by  law;  and  such  salary  shall  not  be 
increased  or  decreased  during  his  term  of  office. 
New. 
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PART   II. 

OF  THE  PREVENTION  OF  OBIME. 

Title    I.  Of  la.wful  besibtanob. 

n.   Of  THB  HrrEBYBNTION  OF  THE  OFFI0EB8  OF  JTTSTIOE. 


TITLE  I, 

OF  LAWFUL  RESISTANCE. 

Chaptsb     L  General  provisions  respecting  lawful  resistance. 
IL  Resistance  by  the  party  about  to  be  Injured. 
IIL  Resistance  by  other  parties. 

CHAPTER  I. 

OKNBBAI.  FBOTIBIOHB  BBBFECnNO  LAVFTTI.  BBSISTANOB. 

BBonoN  79.  Lawful  resistance;  by  whom  made. 

§  79.  LawftQ  resistance ;  by  whom  made. —  Lawfnl  resist- 
ance to  the  commission  of  a  crime  may  be  made : 

1.  By  the  party  abont  to  be  injured ; 

2.  By  other  parties. 
New. 

CHAPTER  n. 

BSSIBTANOB  BT  THB  PARTY  ABOUT  TO  BB  IKJUBBD. 

Sbotion  80.  In  what  cases;  to  what  extent. 

§80.  In  wliat  cases ;  to  what  extent. — Eesistance  sufficient 
to  prevent  the  crime  may  be  made  by  the  party  about  to  be 
injured : 

1.  To  prevent  a  crime  against  his  person ; 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure 
property  in  his  lawful  possession. 

New.    See,  also.  Penal  Code,  §  228,  and  cases  there  cited. 

(a)  ICay  kill  an  assailant  in  self-defense.— One  without  fault,  if 
attacked  by  another,  may  kill  his  assailant  if  the  circumstances  be  such  as 


88  CoDB  OF  Criminal  Procedure  [§  80. 

to  furnish  reasonable  ground  for  apprehending  a  design  to  take  his  life  or  do 
him  great  bodily  harm,  though  in  point  of  fact  there  was  no  such  design. 
(Shorter  v.  PeopU,  2  N.  Y.,  193;  4  Barb.,  460;  PaUerson  v.  People,  46  Barb., 
625;  People  v.  Lcmb,  54  Barb.,  842;  2  Keyes,  860;  2  Abb.  [N.  S.],  148;  People 
V.  Aushn,  1  Park.,  154;  7  N.  Y.  Leg.  Obs.,  117;  People  v.  CWe,  4  Part,  85; 
Pfom&r  V.  People,  4  id.,  558;  UM  v.  People,  8  Park.,  410.) 

(b)  Must  avoid  danger  if  posBible.  — However,  the  right  of  self-defense 
does  not  arise  until  he  has  done  everything  in  his  power  to  avoid  its  necessity. 
(Pa>pfo  V.  SuUivan,  7  N.  Y.,  896;  People  v.  CoU,  4  Park.,  85.) 

(c )  Miut  first  retreat. —  The  person  charged  must  first  have  retreated  as 
far  as  possible.  (People  v.  Harper,  Edm.  8.  C,  180;  Shorter  v.  People,  2  N. 
Y.,  198;  4  Barb.,  460. 

(d)  Hay  use  all  necessary  force  to  prevent  a  felony. —  One  who  is 
opposing  the  consummation  of  a  felony  may  lawfully  use  all  necessary  force 
for  that  purpose,  and  resist  all  attempts  to  inflict  bodily  harm  upon  himself, 
even  to  the  killing  of  the  felon,  ifiuloff  v.  People,  45  N.  Y.,  218;  5  Lans., 
261;  11  Abb.  [N.  8.],  245;  People  v.  Hand,  4  Alb.  L.  J.,  91.) 

A  peace  officer,  in  case  of  felony,  can  only  justify  taking  life  by  showing 
the  actual  commission  of  the  crime  and  the  positive  necessity  of  taking  life  in 
order  to  arrest  or  detain  the  felon.    (Conraddy  v.  People,  5  Park.,  234.) 

(e)  Need  not  first  call  on  the  authorities. — A  party  assailed  is  not 
deprived  of  the  right  of  self -protection  by  an  omission  to  invoke  the  protection 
of  the  authorities  against  an  anticipated  assault.  (Evers  v.  People,  3  Hun,  716; 
6  8.  C,  156;  68  N.  Y.,  625.) 

(/)  Trespasser  may  defend  himself. — Even  a  trespasser  may  use  self- 
defense  against  unreasonable  and  unnecessary  violence  in  ejecting  him. 
(People  V.  ChiUck,  Lalor,  229.) 

(g)  IKay  defend  his  goods. —  A  person  may  use  as  much  force  as  is  neces- 
sary to  prevent  the  taking  of  his  goods  by  a  wrong-doer.  (Ojfre  v.  Quiver,  47 
Barb.,  692.) 

(h)  May  defend  his  premises.— A  person  may  use  all  necessary  force  in 
defense  of  his  premises.  (Harrington  v.  People,  6  Barb.,  607;  Corey  v.  People, 
45  Barb.,  262;  Wood  v.  PJuUips,  48  N.  Y.,  152.) 

( i)  In  other  states  and  at  common  law.-— The  right  of  resistance  is  based 
on  necessity.  (27  Cal. ,  572.)  It  arises  where  one  manifestly  intends  to  conmiit  a 
felony  on  the  person,  property  or  habitation  of  another.  (9  Iowa,  188;  20  id., 
560;  82  id.,  86;  8  Bush,  481 ;  28  Ala.,  28;  6  Bush,  812;  8  Mich.,  150;  18  Ga., 
194;  1  Ohio  8t.,  66;  Thach.  C.  C,  471;  15  Ohio  St.,  47;  1  Car.  &  P.,  819;  8 
Cal.,  841.) 

This  principle  of  employing  force  does  not  apply  to  the  retaking  of  prop- 
erty.   (11  N.  H.,  450.) 

Illegal  official  action  may  be  forcibly  resisted.  (8  Pick.,  188;  11  Price,  285; 
128  Mass.,  420.) 
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CHAPTER  III. 

BE8ISTAN0S  BY  OTHEB  PARTIES. 

BbctionSI.  In  what  cases. 

§  81.  In  what  cases. —  Any  other  person,  in  aid  or  defense 
of  the  person  about  to  be  injured,  may  make  resistance  sufficient 
to  prevent  the  injury. 

New.  

TITLE  II. 

OF  THE  INTBBVENTION  OF  THE  OFFICBBS  OF  JUSTICE. 

Chapter     I.  Inteirention  of  public  officers  in  general 
n.  Security  to  keep  the  peace. 
IIL  Police  in  cities  and  viUages,  and  their  attendance  at  exposed 

places. 
lY.  Prevention  and  suppression  of  riots. 

CHAPTEE  I. 

INTEBYSirnON  OF  PUBLIC  OFFICEBS  IN  OENEBAL. 

Sbotion  82.  In  what  cases. 

83.  Persons  acting  in  their  aid,  justified. 

§  82.  In  what  cases.  —  Crimes  may  be  prevented  by  the 
intervention  of  the  officers  of  justice : 

1.  By  requiring  security  to  keep  the  peace ; 

2.  By  forming  a  police  in  cities  and  villages,  and  by  requiring 
their  attendance  in  exposed  places ; 

3.  By  suppressing  riots. 

New.    (See  §§  84-101 ;  100, 101  and  102-117,  pogt,) 

%  83.  Persons  acting  in  their  aid,  justified. —  When  the 
officers  of  justice  are  authorized  to  act  in  the  prevention  of  crime, 
other  persons  who,  by  their  command,  act  in  their  aid,  are  justi« 
fied  in  so  doing. 

New.    (See  Penal  Code,  §  223,  subd.  1.) 


Cods  or  Cuikisal  Psocsdurb         [§g  84-86. 


CHAPTER  II. 

SECtTRirr   TO   KEEP  TBS   PEACE. 

SicenoR  St  Information  of  threatened  crima 

8S.  BxaminatiOD  of  comiilainant  and  witn«flBes. 
66,  Warrant  of  arrest. 

87.  Proceedinge,  on  complaint  being  controTerted. 

88.  Person  complained  of,  when  to  be  dischargied. 

89.  Securitj  to  keep  the  peace,  when  required. 

90.  Effect  o(  giving  or  refusing  to  give  security. 

61.  Person  commitUd  for  not  giving  aecurily,  how  discharged. 
B3.  Undertaking,  to  be  transmitted  to  sessiona. 

98.  Security,  when  required,  for  assault,  etc.,  in  presence  of  a  court 

or  magistrate. 

94.  Appearance  of  party  bound,  upon  his  undertaking. 

95.  Personbound,  may  bedischarged,  if  complainant  does  not  appear. 

96.  Proceedings  in  sessions,  on  appearance  of  bolb  parties. 

97.  Undertaking,  when  broken. 

68.  Undertaking,  when  and  bow  to  be  prosecuted, 

99,  Becurity  for  the  peace  not  required,  except  according  to  this 

ctiapter. 

§  84.  Information  of  threatened  crime. — An  information 
may  be  laid  before  any  magistrate  that  a  person  has  threatened  t« 
commit  a  crime  againat  the  pereon  or  property  of  another. 
8  R.  H..  996,  §  1;  Lawa  1806,  cfa.  95. 

*t  be  on  iuformoition.  —  To  justify  the  Issuing  of  a  warrant  la 
person  to  find  sureties  of  the  peace  there  must  be  a  formal  com- 
nrlllug,  upon  oatb,  in  addition  to  the  examination  required  by 
Bro4MVreety.  PuTgvton,  17  Wend.,  181;  23  Id.,  638.) 

Eixaminatlon    of  oomplainant  and   witnesses. — 

le  information  is  laid  before  a  magistate,  he  must  examine 

;he  complainant  and  any  witneBses  he  may  produce,  and 

uce  their  examination  to  writing,  and  cause  them  to  be 

iA  by  the  parties  making  them. 

6S6,  %  3. 

en  issued. — To  justify  the  issuing  of  a  warrant  the  examination 

ire  the  necessity  of  it.     [Bradstrett  v.  Farjpitor^,  I?  Wend.,  181  ;  28 

Warrant  of  arrest. —  If  it  appear  from  such  examina- 
t  there  is  just  reason  to  fear  the  commiseioQ  of  the  crime 
id,  by  the  person  complained  of,  the  magistrate  mnst  issue 
t,  directed  generally  to  the  sheriff  of  the  county,  or  any 
),  marshal  or  policeman  of  the  city  or  to^vn,  reciting  tho 
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Bubstance  of  the  information,  and  commanding  the  oflScer  forth- 
with to  arrest  the  person  complained  of,  and  bring  him  before  the 
magistrate. 

Id.,  §  8. 

(a)  AbuBive  language. —  When  a  person  uses  abusive  or  reproachful 
language  to  the  court  it  is  sufficient  cause  for  issuing  warrant.  (BichTnond  y. 
Dayton,  10  Johns.,  898.) 

(b)  Peraozial  disclosures. —  So,  also,  where  a  prosecutor,  is  his  own  testi- 
mony, discloses  his  own  infamy.    {Carpenter*8  com,  \  C.  H.  Rec,  IW.) 

( e )  Keeper  of  house  of  ill-fame. —  ^Iso  where  a  person  rents  property 
for  the  purposes  of  prostitution.    (PeopU  v.  ParkeSt  15  How.,  651.) 

There  must,  however,  be  a  formal  complaint  to  justify  the  issuing  of  a 
warrant.    {Bradstreet  v.  Furgusan,  17  Wend.,  181 ;  23  Wend.,  638.) 

See,  also,  cases  cited  under  section  84,  ante, 

§  87.  Proceedings,  on  complaint  being  controverted.  — 
When  the  person  complained  of  is  brought  before  the  magistrate, 
if  the  charge  be  controverted,  the  magistrate  must  take  testimony 
in  relation  thereto.  The  evidence  must  be  reduced  to  writing 
and  subscribed  by  the  witnesses. 

New. 

In  a  summary  proceeding  to  require  a  man  to  give  sureties^  for  his  good 
hehavior  on  the  ground  that  he  has  abandoned  his  family,  evidence  is  admis- 
sible that  the  complainant  is  not  in  fact  his  wife.    (Duffy  v.  People,  6  Hill,  75.) 

The  question  to  be  tried  is,  has  the  complainant  just  cause  to  entertain  the 
fears  expressed  in  his  complaint.  (26  Ind.,  141 ;  21  id.,  225 ;  35  id.,  379  ;  48 
id.,  146.) 

§  88.  Person  complained  of,  when  to  be  discharged.  — 

If  it  appear  that  there  is  no  just  reason  to  fear  the  commission 
of  the  crime  alleged  to  have  been  threatened,  the  person  com- 
plaised  of  must  be  discharged. 
New. 

§  89.  Security  to  keep  the  peace ;  when  required.  —  If, 

however,  there  be  just  reason  to  fear  the  commission  of  the 
crime,  the  person  complained  of  may  be  required  to  enter  into  • 
an  undertaking,  in  such  sum,  not  exceeding  one  thousand  dollars, 
as  the  magistrate  may  direct,  with  one  or  more  sufficient  sureties, 
to  abide  the  order  of  the  next  court  of  sessions  of  the  county, 
and  in  the  meantime  to  keep  the  peace  towards  the  people  of 
this  state,  and  particularly  towards  the  complainant. 

3  R  8.,  997,  §  4. 

Where  a  person  uses  abusive  and  reproachful  language  to  a  justice  relative 
to  his  judicial  conduct,  the  latter  may  issue  his  warrant  and  require  the  offender 
to  find  sureties  for  his  good  behavior.    {Bichmond  v.  Dayton,  10  Johns.,  393.) 
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( a )  What  cases  will  be  held  to  sureties. — A  prosecutor  who»  in  his  own 
testimony,  discloses  his  own  infamy  will  be  recognized  for  his  good  behavior. 
{Carpenter's  case,  1  C.  H.  Rec,  164.) 

(b)  Landlord  in  certain  cases.  — A  landlord  who  rents  a  house  for  pur- 
poses of  prostitution  may  be  held  to  bail  under  the  statute.  {People  v.  Parkes, 
15  How.,  551.) 

{c)  Neglect  of  family. — A  person  who  neglects  to  support  his  wife  may 
be  held  under  the  statute.    {People  v.  Mitchell,  2  S.  0.,  173.) 

{d)  Though  case  is  weak. — Though  the  evidence  comes  short  of  making 
out  a  clear  case  of  crime,  the  court  may  be  Justified  in  requiring  sureties. 
(1  Bish.  Or.  L.,  §  945;  BUchey  y.  Davis,  11  Iowa,  124;  Steele  v.  State,  4  Ind  , 
661;  Com.  v.  Ward,  4  Mass.,  497;  Cam,  v.  Marey,  8  id.,  78;  ConldinY,  State, 
8  Ind.,  458;  Long  v.  State,  10  id.,  858;  Collins  y.  State,  11  id.,  812.) 

{e)  Case  of  not  guilty.  —  The  court  may  also,  on  the  coming  in  of  a  Yer- 
diet  of  not  guilty,  order  the  prisoner  to  give  sureties.  {Bamber  y.  Com.,  10 
Barr.,  889;  RespitbUca  v.  Donegan,  2  Yeates,  487;  People  y.  Bemer,  18  Johns., 
888;  DoyUfs  case,  19  Abb.  Pr.,  269.) 

(/)  Drunkenness.  —  Drunkenness  with  disorderly  conduct  not  necessarily 
a  breach  of  the  peace  {Rankin  y.  Com.,  9  Bush,  558);  but  libel  is  such  a  breach. 
{Com.  Y.  Brayn^j/rd,  6  Pick.,  118.) 

§  90.  Effect  of  giving  or  refdsing  to  give  security.  — If 

the  undertaking  required  by  the  last  section  be  given,  the  party 
complained  of  must  be  discharged.  If  it  is  not  given,  the  magis- 
trate must  commit  him  to  prison,  specifying  in  the  warrant  the 
cause  of  commitment,  the  amount  of  security  required,  and  the 
omission  to  give  the  same. 

8  id.,  §  5. 

{a)  What  mittimuB  must  state.— It  is  sufficient  in  the  mittimus  to 
state  that  the  party  is  convicted  for  refusing  to  give  sureties.  {Bradstreet  y. 
Purguson,  17  Wend.,  181 ;  28  id.,  638.) 

( b )  Need  not  name  the  crime.—  It  is  not  necessary  to  state  in  the  mittimus 
the  crime  for  which  prisoner  stands  committed.    {Id.) 

A  disorderly  person  may  be  committed  until  he  find  sureties  to  keep  the 
peace.    {Doyle's  case,  19  Abb.,  269.) 

{c)  Must  commit  on  reftuBaL— When  a  justice  of  the  peace,  after  an 
examination,  has  adjudicated  that  a  person  brought  before  him  shall  give 
sureties  to  keep  the  peace,  and  the  prisoner  has  refused  to  do  so,  it  is  his  duty 
to  issue  his  warrant  of  commitment.    ( Gano  y.  HaU,  5  Park. ,  651 ;  42  N.  Y.,  67.) 

Form  of  warrant  on  a  refusal  to  give  sureties.    {Id.) 

§  91.  Person  committed  for  not  giying  security ;  how 
discharged.  —  If  the  person  complained  of  be  committed  for 
not  giving  security,  he  may  be  discharged  by  any  two  justices  of 
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the  peace  of  the  county,  or  police  or  special  justices  of  the  city, 
upon  giving  the  security. 
8  R  S.,  997,  §  6. 

§  92.  Undertaking,  to  be  transmitted  to  sessions.  —  An 

undertaking  given  as  provided  in  section  eighty-nine,  must  be 
transmitted  by  the  magistrate  to  the  next  court  of  sessions  of  the 
county. 
Id.,  §7. 

§  93.  Security,  when  required,  for  assault,  etc.,  in  pres- 
ence of  a  court  or  magistrate.  —  A  person  who,  in  the 
presence  of  a  court  or  magistrate,  assaults  or  threatens  to  assault 
another,  or  to  commit  a  crime  against  his  person  or  property,  or 
who  contends  with  another  in  angry  words,  may  be  thereupon 
ordered  by  the  court  or  magistrate  to  give  security  as  provided 
in  section  eighty-nine,  or  if  he  refuses  to  do  so,  may  be  committed 
as  provided  in  section  ninety. 

w.,§a 

(a)  Abusive  language.  —  Where  a  person  uses  abusive  oc  reproachful 
language  to  a  justice  relative  to  his  judicial  conduct,  the  latter  may  issue  his 
warrant.    (Biehnumd  v.  Dayton,  10  Johns.,  893.) 

§  94.  Appearance  of  party  bound,  upon  his  undertak- 
ing^. —  A  person  who  has  entered  into  an  undertaking  to  keep 
the  peace,  must  appear  on  the  first  day  of  the  next  term  of  the 
conrt  of  sessions  of  the  county.  If  he  do  not,  the  court  jnay 
forfeit  his  undertaking,  and  order  it  to  be  prosecuted,  unless  his 
default  be  excused. 

Id..  §  9. 

§  95.  Person  bound,  may  be  discharged  if  complainant 
does  not  appear.  — If  the  complainant  do  not  appear,  the  per- 
son complained  of  may  be  discharged,  unless  good  cause  to  the 
contrary  be  shoMm. 

Id.,  §  10. 

§  96.  Proceedings  in  sessions,  on  appearance  of  both 
parties.  —  If  both  parties  appear,  the  court  may  hear  their 
proofs  and  allegations,  and  may  either  discharge  the  undertaking, 
or  require  a  new  one,  for  a  time  not  exceeding  one  year. 

Id.,  g  10. 
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§  97.  XXndertakiiig,  when  broken,  —  An  undertaking  to 
keep  tlie  peace  is  broken,  on  the  failure  of  the  person  complained 
of  to  appear  at  the  court  of  sessions,  as  provided  in  section 
ninety-four,  or  upon  his  being  convicted  of  any  crimes  involving 
a  breach  of  the  peace. 

Id.,  §  11. 

§  98.  Undertaking,  wlien  and  how  to  be  prosecuted.  — 

Upon  the  district  attorney  producing  evidence  of  such  conviction 
to  the  court  of  sessions  to  which  the  undertaking  is  returned, 
that  court  must  order  the  undertaking  to  be  prosecuted ;  and  the 
district  attorney  must  thereupon  commence  an  action  upon  it  in 
the  name  of  the  people  of  this  state. 
Id.,  §  13. 

§  90.  Security  fbr  the  peace  not  required  except  accord- 
ing to  this  chapter.  —  Security  to  keep  the  peace  or  be  of  good 
behavior,  cannot  be  required,  except  as  prescribed  in  this  chapter. 

Id.,  §  14. 

Justice  cannot  take  enireties  singly.  — A  justice  before  whom  one  has 
been  convicted  as  a  disorderly  person  has  no  power,  singly,  to  take  a  recogniz- 
ance for  good  behavior.    {Peojila  v.  Brawn,  28  Wend.,  47.) 

Neither  in  summary  convictions.  —  Also,  after  a  summary  conviction  as 
a  disorderly  person  recognizance  for  good  behavior  cannot  be  taken.  (People 
V.  Duffy,  5  Barb.,  205.) 


CHAPTEE  III. 


POLICE    IN    CrriES     AND    VILLAGES,     AND    THEIB    ATTENDANCE     AT 

EXPOSED  PLACES. 

Section  100.  Organization  and  regulation  of  the  police. 

101.  Force  to  preserve  the  peace,  at  public  meetings,  when  and  how 
ordered. 

§  100.  Organization  and  regulation  of  the  police.  —  The 

organization  and  regulation  of  the  police  in  the  cities  and  villages 
of  this  state  are  governed  by  special  statutes. 

New. 

§  101.  Force  to  preserve  the  peace,  at  public  meetings^ 
when  and  how  ordered.  —  The  mayor  or  other  officer  having 
the  direction  of  the  police  in  a  city  or  village,  must  order  a  force, 
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Bnflicient  to  preserve  the  peace,  to  attend  any  public  meeting, 
when  he  is  satisfied  that  a  breach  of  the  peace  is  to  be  appre- 
hended. 

New. 


CHAPTER  IV. 

PREVENTION   AND  SUPPBESSION  OF  RIOTS. 

Sbction  102.  Powers  of  sheriff  or  other  officer,  in  overcomiiig  resistance  to 

process. 
103.  His  duty  to  certify  to  court  the  names  of  resisters  and  their 

abettors. 
lOi.  Duty  of  a  person  commanded  to  aid  the  officer. 
105.  When  governor  to  order  out  a  military  force,  to  aid  in  executing 

process. 
100.  Magistrates  and  officers  to  command  rioters  to  disperse. 

107.  To  arrest  rioters,  if  they  do  not  disperse. 

108.  Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

100.  Consequences  of  neglect  or  refusal  of  a  magistrate  or  officer  to 
act. 

110.  Proceedings,  if  rioters  do  not  disperse. 

111.  Officers  who  may  order  out  the  military. 

113.  Commanding  officer  and  troops  to  obey  the  order. 

1 13.  Armed  force  to  obey  orders. 

114.  Conduct  of  the  troops. 

115.  Governor  may,  in  certain  cases,  proclaim  a  county  in  a  state  of 

insurrection. 

116.  May  call  out  the  militia. 

117.  May  revoke  the  proclamation. 

§  102.  Powers  of  sheriff  or  other  of9.oer  in  overcoming 
resistance  to  process. — When  a  sheriff  or  other  public  officer, 
anthorized  to  execute  process,  has  reason  to  apprehend  that  resist- 
ance is  about  to  be  made  to  the  execution  of  the  process,  he  may 
command  as  many  male  inhabitants  of  his  county  as  he  thinks 
proper,  and  any  military  company  or  companies  in  the  county, 
armed  and  equipped,  to  assist  him  in  overcoming  the  resistance, 
and,  if  necessary,  in  seizing,  arresting  and  confining  the  resisters 
and  their  aiders  and  abettors,  to  be  punished  according  to  law. 

8  R  a,  736.  §  108;  1  Laws  1870,  ch.  80,  §§  24^-247;  Laws  1855,  ch.  428; 
Code  Crim.  Proc,  §  457. 

(a)  Shariff  must  arrest  when  process  is  opposed.  —  The  sheriff  being 
ex  officio  a  conservator  of  the  public  peace,  it  is  his  duty  to  arrest  all  persons, 
with  their  abettors,  who  oppose  the  execution  of  legal  process.  {Chyle  v. 
in,  10  Johns.,  86.) 
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{b)  May  command  bystanders.  —  He  has  also  power  under  the  statute, 
to  command  a  bystander  to  assist  in  overcoming  a  riotous  assemblage.  (Id,) 

(c)  Bystanders  must  assist  even  if  sheriff  absent.  —  And  those  so 
ordered  may  arrest  the  offenders  even  during  the  temporary  absence  of  the 
sheriff.    (Id.) 

( d )  Bystanders  liable  for  escape  of  prisoner.  —  And  should  those  thus 
commanded,  suffer  an  offender  knowingly  to  escape,  they  would  be  liable  to 
punishment.    (Id.) 

(e)  Coroner  may  call  in  aid.  —  Under  the  Code  of  Procedure,  ^§185, 
419,  the  coroner  may  call  to  his  aid  the  power  of  the  county  in  a  proper  case, 
in  executing  an  order  of  arrest  in  an  action  in  which  a  sheriff  is  a  party. 
(Slaier  v.  Wood,  9  Bosw  ,  16.) 

(/)  Persons  summoned  to  aid  must  obey.  —  The  mere  fact  that  the 
officer  at  the  time  of  summoning  the  power  of  the  coimty,  had  not  proper 
cause  for  so  doing,  does  not  relieve  the  persons  summoned,  from  the  duty  of 
obeying.     (Slater  v.  Wood,  9  Bosw.,  16.) 

What  are  sufficient  grounds  for  summoning  assistance.    (Id.,  46.) 

(g)  One  so  aiding  is  a  trespasser  unless  officer  had  authority.  — 
However,  a  person  acting  in  aid  of  an  officer,  and  by  his  commandment  in 
overcoming  resistance  to  the  execution  of  a  process  is  a  trespasser,  if  the  offi- 
cer is  not  justified  by  the  process.  (Elder  v.  Morrison,  10  Wend.,  187;  Oystead 
V.  S?ied,  12  Mass.,  511.) 

(h)  Bystander  obeys  at  his  perU. — The  bystander  obeys  at  his  peril; 
if  the  officer  has  authority  to  do  the  act  for  the  doing  of  which  aid  is  required, 
the  bystander  is  bound  to  obey  and  is  justified ;  and  if  he  refuses  or  neglects, 
is  guilty  of  a  misdemeanor.  (Elder  v.  MorrUon,  10  Wend.,  187;  Leonard  y, 
Stacey,  6  Mod.,  140.) 

§  103.  His  duty  to  certify  to  court  the  names  of  resist- 
ors and  their  abettors. — The  oflScer  must  certify  to  the  court 
from  which  the  process  issued  the  names  of  the  resisters  and 
their  aiders  and  abettors,  to  the  end  that  they  may  be  proceeded 
against  for  contempt. 

8  R.  8.,  726,  §  104;  1  R  S.,  428,  §  11. 

§  104.  Duty  of  a  i)erson  commanded  to  aid  the  officer. — 

Every  person  commanded  by  a  public  oflScer  to  assist  him  in  the 
execution  of  process,  as  provided  in  section  one  hundred  and  two, 
who,  without  lawful  cause,  refuses  or  neglects  to  obey  the  com- 
mand, is  guilty  of  a  misdemeanor. 

Id.,  §  105;  Code  Cr.  Proc.,  §  466. 

The  bystander,  however,  obeys  at  his  peril.  If  the  officer  has  authority  to 
do  the  act  for  the  doing  of  which  aid  is  required,  the  bystander  is  bound  to 
obey  and  is  justified ;  and  if  he  refuses  or  neglects,  he  is  guilty  of  a  misde- 
meanor. (Elder  v.  Morrieon,  10  "Wend.,  137;  Coyles  v.  Hurtin^  10  Johns..  85; 
Slater  v.  Wood,  9.  Bosw.,  16.) 
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X 

§  105.  When  governor  to  order  out  a  military  force  to 
aid  in  executing  process.  —  If  it  appear  to  the  governor  that 
the  power  of  the  county  is  not  sufBcient  to  enable  the  sheriff  to 
execate  process  delivered  to  hini,  he  mnst,  on  the  application  of 
the  sheriff,  order  such  a  military  force  from  any  other  county  or 
counties  as  is  necessary. 

3  R  8.,  726,  §  106. 

§  106.  Magistrates  and  officers  to  command  rioters  to 
disperse. — ^When  persons,  to  the  number  of  five  or  more,  armed 
with  dangerous  weapons,  or  to  the  number  of  ten  or  more,  whether 
armed  or  not,  are  unlawfully  or  riotously  assembled  in  a  city,  vil- 
lage or  town,  the  sheriff  of  the  county  and  his  under  sheriff  and 
deputies,  the  mayor  and  aldermen  of  the  city,  or  the  supervisor 
of  the  town,  or  president  or  chief  executive  officer  of  the  village, 
and  the  justices  of  the  peace  or  the  police  justices  of  the  city, 
village  or  town,  or  such  of  them  as  can  forthwith  be  collected, 
must  go  among  the  persons  assembled  and  command  them,  in  the 
name  of  the  people  of  the  state,  immediately  to  disperse. 

New.     See  Laws  1845,  ch.  69. 

§  107.  To  arrest  rioters,  if  they  do  not  disperse. —  If  the 
persons  assembled  do  not  immediately  disperse,  the  magistrates 
and  officers  must  arrest  them,  or  cause  them  to  be  arrested,  that 
they  may  be  punished  according  to  law ;  and  for  that  purpose, 
may  command  the  aid  of  all  persons  present  or  within  the  county. 

lA 

To  conyict  of  a  riot  it  must  be  shown  that  defendant  took  an  active  part; 
mere  presence  not  enough.  (Scott* s  case,  2  C.  H.  Bee,  25;  Rodman's  case,  2 
id.,  88.) 

It  requires,  however,  no  previous  design  or  preconcert.  {People  v.  Ferris, 
4HaUL.  J.,  209.) 

If  a  crowd  of  three  or  more  persons  make  an  attack  upon  another  with  a 
preconcerted  intent  to  commit  an  assault  upon  him,  they  are  guilty  of  riot. 
(PeopLe  V.  WhUe,  55  Barb.,  606;  Bodman's  case,  2  C.  H.  Bee,  88.) 

§  108.  Consequences  of  reftisal  to  aid  the  magistrates 
or  officers.  —  If  a  person  so  commanded  to  aid  the  magistrates 
or  officers,  neglects  to  do  so,  he  is  deemed  one  of  the  rioters,  and 
18  punishable  accordingly. 

Id. 


1 
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§  109.  ConflequenoeB  of  neglect  or  refkisal  of  a  magis- 
trate or  ofBLcer  to  act. —  If  a  magistrate  or  officer  having  notice 
of  an  unlawful  or  riotous  assembly,  mentioned  in  section  one 
hundred  and  six,  neglects  to  proceed  to  the  place  of  the  assembly, 
or  as  near  thereto  as  he  can  with  safety,  and  to  exercise  the 
authority  with  which  he  is  invested  for  suppressing  the  same  and 
arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Id. 

§  110.  Proceedings,  if  rioters  do  not  disperse.  —  If  tho 

persons  assembled,  and  commanded  to  disperse,  do  not  immedi- 
ately disperse,  any  two  of  the  magistrates  or  officers  mentioned 
in  section  one  hundred  and  six,  may  command  the  aid  of  a 
sufficient  number  of  persons,  and  may  proceed  in  such  manner  as 
in  their  judgment  is  necessary,  to  disperse  the  assembly  and 
arrest  the  oflfenders. 
Id. 

§  111.  Officers  who  may  order  out  the  military. — When 
there  is  an  unlawful  or  riotous  assembly,  with  intent  to  commit 
a  felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  by 
force  the  laws  of  the  state,  and  the  fact  is  made  to  appear  to  the 
governor,  or  to  a  judge  of  the  supreme  court,  or  to  a  county 
judge,  or  to  the  sheriff  of  the  county,  or  to  the  mayor,  recorder 
or  city  judge  of  a  city,  either  of  those  officers  may  issue  an  order 
directed  to  the  commanding  officer  of  a  division,  brigade,  regi- 
ment, battalion  or  company,  to  order  his  command,  or  any  part  of 
it  (describing  the  kind  and  number  of  troops),  to  appear  at  a 
specified  time  and  place  to  aid  the  civil  authorities  in  suppressing 
violence  and  enforcing  the  law. 

Id. 

§  112.  Commanding  officer  and  troops  to  obey  the 
order.  —  The  commanding  officer,  to  whom  the  oi'der  is  given, 
must  forthwith  obey  it ;  and  the  troops  requii'ed  must  appear  at 
the  time  and  place  appointed,  armed  and  equipped  vrith  ammu- 
nition as  for  inspection,  and  render  such  aid. 

Id. 

§  113.  Armed  force  to  obey  orders. — When  an  armed 
force  is  called  out  for  the  purpose  of  suppressing  an  unlawful  or 
riotous  assembly,  it  must  obey  the  orders  in  relation  thereto,  of 
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either  of  the  officers  mentioned  in  section  one  hundred  and 
eleven. 
Id. 

§  114.  Conduct  of  the  troops. — Every  endeavor  must  be 
nsed,  both  by  the  magistrates  and  civil  officers,  and  by  the  officer 
commanding  the  troops,  which  can  be  made  consistently  with  the 
preservation  of  life,  to  induce  or  force  the  rioters  to  disperse, 
before  an  attack  is  made  upon  them  by  which  their  lives  may  be 
endangered. 

Id. 

§215.  Governor  may,  in  certain  cases,  proclaim  a 
county  in  a  state  of  insurrection.  —  When  the  governor  is 
satisfied  that  the  execution  of  civil  or  criminal  process  has  been 
forcibly  resisted  in  any  county,  by  bodies  of  men,  or  that  com- 
binations to  resist  the  execution  of  process  by  force  exist  in  any 
county,  and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officer  having  the  process  to 
execute  it,  he  may,  on  the  application  of  the  officer,  or  of  the 
district  attorney  or  county  judge  of  the  county,  by  proclamation 
to  be  published  in  the  state  paper,  and  in  such  papers  in  the 
county  as  he  may  direct,  declare  the  county  to  be  in  a  state  of 
insurrection. 
8  R.  8.,  726,  107;  Laws  1845,  ch.  69,  §  19. 

§  116.  After  the  proclamation  mentioned  in  the  last  section, 
the  governor  may  order  into  the  service  of  the  state  such  number 
and  description  of  volunteer  or  uniform  companies,  or  other 
militia  of  the  state,  as  he  deems  necessary,  to  serve  for  such  term, 
and  under  the  conmaand  of  such  officer  or  officers  as  he  may 
direct. 

LL 

§  117.  May  revoke  the  proclamation,  —  The  governor, 
when  he  thinks  proper,  may  revoke  the  proclamation  authorized 
by  section  one  hundred  and  fifteen,  or  declare  that  it  shall  cease, 
at  the  time  and  in  the  manner  directed  by  him. 

Id 

4 
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PART  III. 

OF  JUDICIAL  PEOOEEDINGS  FOR  THE    REMOVAL  OF    PUBLIC 
OFFICERS,  BY  IMPEACHMENT  OR  OTHERWISE. 

Title  I.  Of  Impeachments. 

II.  Of  THE  REMOVAL  OF  JUSTICES  OF  THE  PEACE,  POLICE 
JUSTICES,  AND  JUSTICE  OF  JUSTICES*  COURTS  AND  THEIR 
CLERKS. 

TITLE  I. 

OF  IMPEACHMENTS. 

Section  118.  Impeachment  to  be  delivered  to  president  of  the  senate. 

119.  Copy  of  impeachment  served  on  defendant. 

120.  Service,  how  made. 

121.  Proceedings,  if  defendant  do  not  appear. 

122.  Defendant  may  object  to  deficiency  of,  or  deny  impeachment 

123.  Form  of  objection  or  denial. 
1^.  Proceedings  thereon. 

126.  Two-thirds  necessary  to  conviction. 

126.  Judgment  on  conviction,  how  pronounced. 

127.  Adoption  of  resolution. 

128.  Nature  of  the  judgment. 

129.  Ofiicer,  when  impeached,  disqualified  to  act  until  acquitted. 

180.  Presiding  officer,  when  president  of  the  senate  is  impeached. 

181.  Impeachment,  not  a  bar  to  indictment. 

§  118.  Impeachmeiit  to  be  delivered  to  president  of  the 
senate. — When  an  officer  of  tlie  state  is  impeached  by  the 
assembly,  the  articles  of  impeachment  must  be  delivered  to  the 
president  of  the  senate. 

3  R  8.,  183,  §  10;  Penal  Code,  §  728. 

New  York  Const.,  art.  VI,  g  1;  1  R.  L.,  132,  §  4. 

(a)  An  associate  judge  may  deliver  an  opinion. —  A  presiding  judge  is 
liable  for  preventing  his  associate  from  delivering  his  opinion.  (Addison's 
Trial,  114,  151;  8  C,  4  Dall.,  235;  Porter's  Trial,  61;  see,  also,  Barnard's 
Trial.) 

§  119.  Copy  of  impeachment  served  on  defendant.  — 

The  president  of  the  senate  must  thereupon  cause  a  copy  of  the 
articles  of  impeachment,  with  a  notice  to  appear  and  answer  the 
same,  at  the  time  and  place  appointed  for  the  meeting  of  the 
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conrt,  to  be  served  on  the  defendant,  not  less  than  twenty  days 
before  the  day  fixed  for  the  meeting  of  the  court. 
New  in  form,    (See  Id.,  §§  11,  13.) 

§  120.  Service,  how  made.  —  The  service  must  be  upon  the 
defendant  personally,  or  if  he  cannot,  upon  diligent  inquiry,  be 
found  in  the  state,  the  court  upon  proof  of  that  fact,  may  order 
publication  to  be  made  in  such  manner  as  it  deems  proper,  of  a 
notice  requiring  him  to  appear  at  a  specified  time  and  place,  and 
answer  the  articles  of  impeachment. 
New  in  form.    (See  Id.,  §  11.) 


§  121.  Proceedings,  if  defendant  do  not  appear.  —  If  the 
defendant  do  not  appear,  the  court,  upon  proof  of  service  or  pub- 
lication as  provided  in  the  last  two  sections,  may  of  its  own 
motion,  or  for  cause  shown,  assign  another  day  or  place  for  hear- 
ing the  impeachment ;  or  may  then,  or  at  any  other  time  which 
it  may  appoint,  proceed  in  the  absence  of  the  defendant,  to  trial 
and  judgment. 
New. 

§  122.  Defendant  may  object  to  sufficiency  of,  or  deny 
impeachment.  —  When  the  defendant  appears,  he  must  answer 
the  articles  of  impeachment ;  which  he  may  do,  either  by  object- 
ing to  their  sufficiency,  or  that  of  any  article  therein,  or  by  deny- 
ing the  truth  of  the  same. 
New.    (3  R.  S.,  183,  §  12.) 

§  123.  Form  of  objection  or  denial.  —  If  the  defendant 
object  to  the  sufficiency  of  the  impeachment,  the  objection  must 
be  in  writing,  but  need  not  be  in  any  specific  form ;  it  being 
sufficient,  if  it  present  intelligibly  the  grounds  of  the  objection. 
If  he  deny  the  truth  of  the  impeachment,  the  denial  may  be  oral, 
and  without  oath,  and  must  be  entered  upon  the  minutes. 
New. 

§  124  Proceedings  thereon.  —  If  an  objection  to  the  suffi- 
ciency of  the  impeachment  be  not  sustained  by  a  majority  of  the 
members  of  the  court  who  heard  the  argument,  the  defendant 
must  forthwith  answer  the  articles  of  impeachment.  If  he  plead 
guilty,  or  refuse  to  plead,  tile  court  must  render  judgment  of 
conviction  against  him.    If  he  deny  the  matters  charged  the  court 
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must,  at  such  time  aj3  it  may  appoint,  proceed  to  try  the  impeach- 
ment, and  may  adjourn  the  trial  from  time  to  time  until  concluded. 
3  R  8.,  183,  §  11. 

(a)  Accusea  may  have  counBeL — He  may  appear  by  counsel,  as  in  civil 
actions.  (New  York  Const.,  art.  I,  §  6;  3  R  S.,  188,  §  12;  see,  also,  Bathbun 
V.  Sawyer,  15  Wend.,  451,  and  Oarling  v.  Van  AUen,  65  N.  Y.,  81.) 

§  125.  Two-thirds  necessary  to  conviction.  —  The  defend- 
ant cannot  be  convicted  on  an  impeachment,  without  the  concur- 
rence of  two-thirds  of  the  members  present  during  the  trial ;  and 
if  such  two-thirds  do  not  concur  in  a  conviction,  lihe  defendant 
must  be  declared  acquitted. 

New  York  Const.,  art.  VI,  §  I ;  8  R  S.,  184,  §§  16, 17. 

§  126.  Judgment  on  conviction,  how  pronounced. — After 
conviction  the  court  must  immediately,  or  at  such  other  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  resolution, 
entered  upon  the  minutes  of  the  court.  The  vote  upon  the  pas- 
sage thereof  must  be  taken  by  yeas  and  nays,  and  must  also  be 
entered  upon  the  minutes. 
New. 

§  127.  Adoption  of  resolution.  —  On  the  adoption  of  the 
resolution  by  a  majority  of  the  members  present,  who  voted  on 
the  question  of  acquittal  or  conviction,  it  becomes  the  judgment 
of  the  court. 

New. 

§  128.  Nature  of  the  judgment,  —  Upon  conviction,  the 
judgment  must  be  either : 

1.  That  the  defendant  be  removed  from  office ;  or 

2.  That  he  be  removed  from  office  and  disqualified  to  hold  and 
enjoy  a  particular  office  or  class  of  offices,  or  any  office  of  profit, 
trust  or  honor  whatever  under  this  state. 

N.  Y.  Const.,  art  VI,  §  1;  3  R  S.,  184,  §  18. 

(a)  Dueling  law  constitutional.  —  The  law  of  1816,  providing  that  any 
person  convicted  of  dueling,  etc.,  may  be  adjudged  disqualified  from  holding 
any  office  of  trust  or  emolument,  civil  or  military,  is  constitutional,  and  a 
conviction  under  it  is  valid.  (Barker  v.  People,  20  Johns.,  457;  3  Cow.,  68«; 
2  Wh.  C.  C,  19.) 

§  129.  OfBlcer,  when  impeached,  disqualifled  to  act  until 
acquitted. —  No  officer  shall  exercise  his  office,  after  articles  of 
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impeachment  against  him  shall  have  been  delivcrcd  to  tlie  senate, 
until  he  is  ac(]uitted. 

N.  Y.  Const.,  art.  VI,  §  1;  3  R  S.,  184,  §  19. 

§  130.  Presiding  officer,  when  president  of  the  senate  is 
impeax^ed. —  If  the  president  of  the  senate  be  impeached,  notice 
of  the  impeachment  must  be  hnmodiately  given  to  the  senate  by 
tlie  iissembi}',  that  another  president  may  be  chosen. 

31i  S.,  184,  §20. 

§  131.  Imi>eachment  not  a  bar  to  indictment.  —  If  the 

offense  for  which  the  defendant  is  impeached  be  a  crime,  the 
prosecution  tlicreof  is  not  barred  by  the  impeacliment. 

3  R  a,  184,  g  21 ;  N.  Y.  Const.,  art  VI,  §  1. 


TITLE  II. 


OF  THE  REMOVAL  OF  JUSTICES  OF  THE  PEACE,  POLICE  JUS- 
TICES, AND  JUSTICES  OF  JUSTICES'  COURTS,  AND  THEIR 
CLERKS. 

§  132.  Justices  of  tlie  peace,  police  justices,  justices  of  justices' 
courts,  and  their  clerks,  are  removable  by  the  supreme  court  at  a 
general  tenn. 

8  R  8.,  184,  §  18;  3  R  B.,  223,  §  96,  eh.  280;  Laws  1847,  §  25;  N.  Y. 

Coitft,  art  VI,  §  18. 

f 
(a)  Police  justice  a  creature  of  legialation.  —The  legislature  may  abol- 
ish or  abridge  the  term  of  the  office  of  police  justice.    (QmUer  v.  Murray,  15 
Abb.  [N.  8.],  120;  Wentler  y.  P^ple,  58  N.  Y.,  51G;  see,  also,  P&^  y.  KeeUr, 
17  id.,  320;  FtopU  y.  Shea,  7  Hun,  800.) 
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PART  IV. 

OP   THE  PROCEEDINGS   IN    CBIMINAL  ACTIONS    PROSECUTED 

BY   INDICTMENT. 

Title  I.  Of  thk  local  jubisdiction  of  public  offenses. 
II.  Of  the  TIME  of  commencing  criminal  ACnONS. 

III.    Of  THE  information,  and  proceedings  THEREON  TO  THE 

COMMITMENT  INCLUSIVE. 
lY.    Of    THE    PROCEEDINGS    AFTER   COMMITMENT,    AND   BEFORE 

INDICTMENT. 
V.    Of  THE  INDICTMENT. 
VI.    Of   the  PROCEEDINGS  ON  THE   INDICTMENT  BEFORE  TRIAL. 
VII.    Of  THE  TRIAL. 

VIII.  Of  the  proceedings  after  trial,  and  befobb  judgment. 
IX.  Of  the.  judgment  and  execution. 
X.  General  provisions  relating  to  punishment  of  crdie. 
XI.  Of  appeals. 
XII.  Of  miscellaneous  proceedings. 

TITLE  I. 

OF  THE  LOCAL  JURISDICmON  OF  PUBLIC  OFFENSES. 

Bbction  183.  When  a  person  leaves  this  state  to  elude  its  laws. 

184.  When  a  crime  is  committed  partly  in  one  coimty  and  partly  in 

another. 

185.  When  a  crime  is  committed  on  the  boundary  of  two  or  more 

counties,  or  within  five  hundred  yards  thereof. 

186.  Jurisdiction  of  crime  on  board  of  vessel. 

187.  Of    crime  committed  in  the  state  on  board  of  any  railway 

train,  etc. 

188.  Indictment  for  libel. 

189.  Conviction  or  acquittal  in  another  state,  a  bar,  where  the  juris- 

diction is  concurrent. 
140.  Conviction  or  acquittal  in  another  county,  a  bar,  where  the 
jurisdiction  is  concurrent. 

§  133.  When  a  person  leaves  this  state  to  elude  its  laws. 

A  person  who  leaves  tliis  state,  with  intent  to  elnde  any  law 
thereof  against  duelling  or  prize-lighting,  or  challenges  thereto, 
or  to  do  any  act  forbidden  by  such  a  law,  or,  who  being  a  resident 
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of  this  state,  does  an  act  out  of  it,  which  would  be  punishable  as 
a  violation  of  such  a  law,  may  be  indicted  and  tried  in  any  county 
of  this  st^te. 
3  R  8.,  963,  §§  5,  8. 

Crime  comniitted  in  one  State  not  recognised  in  emother.  —  A  crime 
committed  in  one  State  is  not  cognizable  in  another.  The  criminal  must  be 
demanded  by  the  executive  in  the  manner  prescribed  by  the  Constitution. 
{People  V.  Wright,  CoL  &  Caines,  390;  2  Caines,  218.) 

If  one  steal  a  horse  in  another  State,  and  be  apprehended  in  this  State  with 
the  horse  in  his  possession,  our  courts  have  no  jurisdiction  to  try  him,  ho  must 
be  treated  as  a  fugitive  from  justice.  {People  v.  Gardner,  2  Johns.,  477; 
People  V.  Sehenck,  Id.,  479;  McGuXUmgKs  case,  2  C.  H.  Hec,  45.) 

Bigamy  is  not  punishable  in  this  State  unless  the  second  marriage  took  place 
within  its  territorial  jurisdiction.     {People  v.  Mosher,  2  Park.,  195.) 

An  indictment  for  bigamy  cannot  be  tried  in  a  county  in  which  the  second 
marriage  did  not  take  place  unless  defendant  was  apprehended  therein.  {Col- 
Un$  Y.  People,  1  Hun,  610;  4  S.  C,  77;  see,  also,  Houser'v.  l^eople,  46 Barb.,  83.) 

§  134.  When  a  crime  is  committed  partly  in  one  county 
and  partly  in  another.  —  When  a  crime  is  committed,  partly 
ia  one  connty  and  partly  in  another,  or  the  acts  or  eflEects  thereof, 
constitnting  or  requisite  to  the  consummation  of  the  ofiFense, 
occur  in  two  or  more  counties,  the  jurisdiction  is  in  either  county. 

Id.,  §§  47,  48,  50. 

( a )  Habeas  corpus. —  A  Jiabeas  corpus  may  issue  to  bring  up  a  prisoner, 
in  order  to  his  removal  for  trial  to  the  county  where  the  offense  was  commit- 
ted.   {People  ▼.  Mason,  9  Wend.,  505.) 

(b)  Ck>u2ity  jurisdiction. —  If  it  appear  that  the  offense  was  committed 
in  another  county,  the  defendant  was  acquitted  for  want  of  jurisdiction. 
{OrimooUFi  case,  1  C.  H.  Rec.,  181.) 

( e )  In  cases  of  larceny,  conviction  may  be  liad  where  goods  found. — 
A  thief  may  be  indicted  for  larceny  in  any  county  where  the  goods  stolen  were 
found  in  his  possession.  {Raskins  v.  People,  16  N.  Y.,  344  ;  Paine' s  case,  1 
C.  H.  Rec.,  64  ;  Tfeto  v.  People,  8  Park.,  473  ;   Mack  v.  People,  83  N.  Y.,  235.) 

§  135.  When  a  crime  is  committed  on  the  boundary  of 
two  or  more  counties^  or  within  five  hundred  yards 
thereof.  — When  a  crime  is  committed  on  the  boundary  of  two 
or  more  counties,  or  within  five  hundred  yards  thereof,  the  juris- 
diction is  in  either  county. 

8R  S.,  1021,  §45. 

For  the  purposes  of  criminal  Jurisdiction,  an  offense  is  committed  on  the 
boundary  line  between  adjacent  counties  if  perpetrated  within  five  hundred 
yard?  thereof.    {People  v.  Dar^is,  36  N.  Y.,  77  ;  45  Barb. ,  494.) 

When  an  offense  is  committed  within  five  hundred  yards  of  a  county  line, 
the  court  of  eithencounty  has  jurisdiction  of  it.  {People  v.  Davis,  50  N.  Y.,  95.) 
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§  136.  Jurifidiction  of  crime  on  board  a  vessel.  —  When 
a  crime  is  cominitted  in  this  state  on  board  of  a  vessel  navigating 
a  river,  lake  or  canal,  or  lying  therein  in  the  course  of  her  voy- 
age, or  in  respect  to  any  portion  of  the  cargo  or  lading  of  such 
boat  or  vessel,  the  jurisdiction  is  in  any  county  through  which, 
or  any  part  of  which,  such  river  or  canal  passes,  or  in  which  such 
lake  is  situated  or  on  which  it  borders,  or  in  the  county  where 
such  voyage  terminates,  or  would  terminate  if  completed. 

3R  a,  1091,  §44. 

(a)  VesaeL — An  offense  committed  on  board  a  vessel  navigating  a  river 
must  be  tried  in  some  county  through  which  it  passed,  and  not  in  its  post  of 
destination.    (Peoji^  v.  EuIm,  3  Hill,  300.) 

(h)  Steamboat. —  An  offense  committed  on  a  steamboat  close  to  the  Long 
Island  shore,  in  Suffolk  county,  upon  a  trip  from  the  city  of  New  York  to 
Norwich,  Conn.,  is  not  indictable  in  the  county  of  New  York.  {Manly  v. 
PeopU,  7  N.  Y.,  295  ;  HasUns  v.  People,  16  id.,  344.) 

( c )  On  canaL —  In  order  to  confer  jurisdiction  over  an  offense  committed 
on  board  a  boat  upon  a  canal  in  respect  to  the  cargo  thereof,  it  must  be 
averred  in  the  indictment  and  proved  that  the  crime  was  committed  on  board 
the  boat  or  vessel,  and  on  that  trip  or  voyage  she  had  passed  through  some 
part  of  the  county  where  the  indictment  was  found.  {Larldn  v.  People,  61 
Barb.,  226.) 

§  137.  Of  crime  committed  in  the  state  on  board  of  any 
railway  train,  etc.  —  When  a  crime  is  committed  in  this  state, 
in  or  on  board  of  any  railway  engine,  train  or  car,  making  a 
passage  or  trip  on  or  over  any  railway  in  this  state,  or  in 
respect  to  any  portion  of  the  lading  or  freightage  of  any  such 
railway  train  or  engine  car,  the  jurisdiction  is  in  any  county 
through  which,  or  any  part  of  which,  the  railway  train  or  car 
passes,  or  has  passed  in  the  course  of  the  same  passage  or  trip, 
or  in  any  county  where  such  passage  or  trip  terminates,  or  would 
terminate  if  completed. 

Laws  1877,  ch.  167. 

Held,  that  under  the  statute  providing  that  when  any  offense  shall  have 
been  committed  in  respect  to  any  portion  of  the  freight  of  any  railroad  train, 
etc.,  an  indictment  may  be  found  in  any  county  through  which  such  shall 
have  passed ;  an  indictment,  trial  and  conviction  may  be  had  in  Schenectady 
county,  the  train  having  passed  through  that  place.  The  legislature  had 
power  to  pass  such  an  act.  {People  v.  DowUng,  23  Alb.  L.  J.,  858;  84  N.  Y., 
478;  12  Week.  Dig.,  201.) 

§  138.  Indictiiient  for  libeL  —  When  a  crime  of  libel  is 
committed  by  publication  in  any  paper  in  this  state,  against  a 
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person  residuig  in  the  state,  the  jurisdiction  is  in  either  the 
county  where  the  paper  is  published,  or  in  the  county  where  the 
party  libeled  resides.  But  the  defendant  may  have  the  place  of 
trial  changed  to  the  county  where  the  libel  is  printed,  on  executing 
a  bond  to  the  complainant  in  the  penal  sum  of  not  less  than  two 
hundred  and  fifty  dollars  nor  more  than  one  thousand  dollars, 
conditioned,  in  case  the  defendant  is  convicted,  for  the  payment 
of  the  complainant's  reasonable  and  necessary  traveling  expenses 
in  going  to  and  from  his  place  of  residence  and  the  place  of  trial, 
and  his  necessary  expenses  in  attendance  thereon,  which  bond 
must  be  signed  by  two  sufficient  sureties,  to  be  approved  by  a 
judge  of  a  court  of  record  exercising  criminal  jurisdiction. 

Whenever  the  crime  of  libel  \&  committed  against  a  person  not 
a  resident  of  this  state,  the  defendant  must  be  indicted  and  the 
trial  thereof  had  in  the  county  where  the  libel  is  printed  and 
published.  But  if  the  paper  does  not,  upon  its  face,  purport  to 
be  printed  or  published  in  a  particular  county  of  this  state,  the 
defendant  may  be  indicted  and  the  trial  thereof  had  in  any  county 
where  the  paper  is  circulated.  In  no  case,  however,  can  the 
defendant  be  iudicted  for  the  printing  or  publication  of  one  libel 
in  more  than  one  county  of  this  state. 

3  R  8.,  1025,  §§  80,  81,  83. 

§  139.  Conviction  or  acquittal  in  another  state,  a  bar, 
where  the  jurisdiction  is  concurrent.  —  When  an  act  charged 
as  a  crime  is  within  the  jurisdiction  of  another  state,  territory  or 
country,  as  well  as  within  the  jurisdiction  of  this  state,  a  convic- 
tion or  acquittal  thereof  in  the  former,  is  a  bar  to  a  prosecution 
or  indictment  therefor  in  this  state. 

3  R.  a,  789»  §  6;  Id,  963,  §  7;  Penal  Code,  §  670;  U.  S.  Const,  fifth 
amendment. 

(a)  Second  offenBe.  —  The  statute  declaring  a  second  offense  of  petit  lar- 
ceny to  be  punishable  in  a  states  prison,  is  not  applicable  to  a  case  in  which 
the  first  conviction  took  place  in  another  state.    (People  v.  GcBea/r,  1  Park. ,  645.) 

If  a  resident  of  another  state  obtain  goods  by  false  pretenses,  within  this 
state,  through  an  innocent  agent,  our  courts  have  jurisdiction  of  the  offense 
and  of  the  person,  if  the  offender  be  arrested  within  the  limits  of  this  state. 
( People  y,  AdatM,  8  Den.,  190 ;  1  N.  Y.,  173.) 

§  140.  Conviction  or  acquittal  in  another  county,  a  bar, 
where  the  jurisdiction  is  concurrent.  —  When  a  crime  is 
within  the  jurisdiction  of  two  or  more  counties  of  this  state,  a 
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conviction  or  acquittal  thereof  in  one  county  is  a  bar  to  a  prose- 
cution or  indictment  thereof  in  another. 

New  in  form. 

Bee  cases  cited  under  g  135,  arUe, 

Where  the  verdict  of  guilty  is  set  aside  on  the  motion  of  the  defendant, 
there  is  no  bar  to  a  new  trial  upon  the  count  whereon  he  was  convicted. 
(People  V.  DowUng,  84  N.  Y.,  478  ;  23  Alb.  L.  J.,  353  ;  12  N.  Y.  W.  D.,  201.) 


TITLE  II. 

OF  THE  TIME  OF  COMMENCING   CRIMINAL  ACTIONS. 

Bection  141.  Prosecution  for  murder  may  be  commenced  at  any  time. 

142.  Limitation  of  five  years. 

143.  Defendant  out  of  state. 

144.  Indictment  deemed  found,  when  presented  in  court  and  filed. 

§  141.  Prosecution  for  murder  may  be  commenced  at 
any  time.  —  There  is  no  limitation  of  time  within  which  a 
prosecution  for  murder  must  be  commenced.  It  may  be  com- 
menced at  any  time  after  the  death  of  the  person  killed. 

8  R.  S.,  1020,  §  37  ;  1  R.  L.,  187,  §  7  ;  Amended  Laws  1873,  ch.  630. 

(a )  No  limitation  to  cases  of  murder.  —  Our  statute  requires  all  indict- 
ments, except  in  murder  cases,  to  be  found  within  three  years.  (See  People  y. 
Strong,  1  Abb.  [N.  8.],  247.) 

The  crime  of  accessory  before  the  fact  to  a  murder  is  murder.  (People  v. 
ifa^kw,  4Wend.,  229.) 

Conviction  of  a  party  for  an  assault,  etc.,  is  no  bar  to  prosecution  for  mur^ 
der.    (Burtis  v.  People,  1  Park.,  182.) 

§  142.  Limitation  of  five  years.  —  An  indictment  for  a 
crime,  other  than  murder,  must  be  found  within  five  years  after 
its  commission,  except  where  a  less  time  is  prescribed  by  statute. 

Id. 

Kg  limitation  to  cases  of  nuisance. — No  lapse  of  time  legalizes  a 
nuisance.  (People  v.  CunningJiam,  1  Den.,  624.)  See  Penal  Code,  §  285,  with 
reference  to  prosecutions  for  seduction  under  promise  of  marriage. 

Sec,  also,  PeopU  v.  Strong  (1  Abb.  [N.  8.],  247.) 

§  143.  Defendant  out  of  state. —  If,  when  the  crime  is  com- 
mitted, the  defendant  be  out  of  the  state,  the  indictment  may  be 
found  within  the  terra  herein  limited  after  his  coming  within  the 
state ;  and  no  trme  during  which  the  defendant  is  not  an  inhabit- 
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ant  of,  or  usually  resident  within,  the  state,  is  part  of  the 
limitation. 
Id. 

§  144.  Indictment  deemed  found  when  presented  in 
court  and  filed. —  An  indictment  is  found,  within  the  meaning 
of  the  last  three  sections^  when  it  is  duly  presented  by  the  grand 
jury  in  open  court,  and  there  received  and  filed. 

New  in  form. 

Must  be  found  and  filed  with  the  clerk  of  the  court  in  which  they  were 
found  within  the  time  specified.    (People  v.  Str<mg,  1  Abb.  [N.  S.],  247.) 


TITLE  III. 

OF  THE  tNFOEMATION  AND  PROCEEDINGS  THEREON  TO  THE 

COMMITMENT,  INCLUSIVE. 

Chapter      L  The  information. 

II.  The  warrant  of  arrest. 

III.  Arrest  by  an  ofllcer  under  a  warrant. 

IV.  Arrest  by  an  officer  without  a  warrant. 
V.  Arrest  by  a  private  person. 

VI.  Retaking,  after  an  escape  or  rescue. 

VIL  Examination  of  the  case,  and  discharge  of  the  defendant  or 
holding  him  to  answer. 


CHAPTER  I. 

THE   INFORMATION. 

Section  145.  Information  defined. 

146.  Magistrate  defined. 

147.  Who  are  magistrates. 

§  145.  Information  deflnecL —  The  information  is  the  alle- 
gation made  to  a  magistrate  that  a  person  has  been  guilty  of  some 
designated  crime. 

New. 

It  will  be  seen  that  the  above  definition  differs  materially  from  that  attached 
to  the  same  term  under  the  old  practice,  where  it  is  defined  to  be  "  an  accusa- 
tion in  the  nature  of  an  indictment,  from  which  it  differs  only  in  being  pre- 
sented ]>y  a  competent  public  ofllcer  on  his  oath  of  ofiirc  instead  of  by  a  grand 
jury  on  their  oaths."  (1  Bish.  Crim.  Pro.,  §  141 ;  2  Hawk.  P.  C.  C,  26,  §  4; 
Wdket  V.  Hdx,  4  Bro.  P.  C,  360;  Bac.  Abr.  *' Information;"  CVw.  v.  Messen- 
ger, 4  Mass ,  462.) 
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§  146.   Magistrate  defined.  —  A    magistrate  is  an  officer 
having  power  to  issue  a  warrant  for  the  arrest  of  a  person  charged 
with  a  crime. 
New. 

§  147.  Who  are  magistratea  —  The  following  persons  are 
magistrates : 

1.  The  judges  of  the  supreme  court ; 

2.  The  judges  of  any  city  court ; 

3.  The  county  judges  and  special  county  judges  ; 

4.  The  city  judge  of  the  city  of  New  York  and  the  judge  of 
the  court  of  general  sessions  in  the  city  and  county  of  New  York ; 

5.  The  justices  of  the  peace ; 

6.  The  police  and  other  special  justices,  appointed  or  elected  in 
a  city,  village  or  town  ; 

7.  The  mayors  and  recorders  of  cities. 
8R  S.,998,  §1. 

CHAPTER  11. 

THE   W^BRANT  OF  ARREST. 

Sbction  148.  ExaminBtion  of  the  prosecutor  and  his  witnesses,  upon  the 

information. 

149.  Depositions,  what  to  contain. 

150.  In  what  case  warrant  of  arrest  may  be  issued. 

151.  Form  of  the  warrant 

152.  Kame  or  description  of  the  defendant,  in  the  warrant  and  state- 

ment of  the  offense. 

153.  Warrant  to  be  directed  to  and  executed  by  a  peace  officer. 

154.  Who  are  peace  officers. 

155.  Warrant  issued  by  certain  judges. 

156.  Warrant  issued  by  other  magistrates. 

157.  Indorsement  on  the  warrant,  for  service  in  another  county,  how 

and  upon  what  proof  to  be  made. 

158.  Defendant,  arrested  for  felony. 

159.  Defendant,  arrested  for  a  misdemeanor. 

160.  Proceedings  on  taking  bail  from  the  defendant,  in  such  case. 

161.  Proceedings,  where  he  is  admitted  to  bail  in  such  case,  but  bail 

is  not  given. 

162.  Prisoner  carried  from  county  to  city. 

163.  Power  and  privilege  of  officer. 

164.  When  magistrate  issuing  the  warrant  is  unable  to  act. 

165.  Defendant  in  all  cases  to  be  taken  before  a  magistrate,  without 

delay. 

166.  Defendant,  before  another  magistrate  than  the  one  who  issued 
t    the  warrant. 
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§  148.  Examination  of  the  prosecutor  and  his  witnesses, 
upon  the  infbrmation.  —  When  an  information  is  laid  before  a 
magistrate,  of  the  commission  of  a  crime,  he  must  examine  on 
oath  the  informant  and  prosecutor,  and  any  witnesses  he  may 
produce,  and  take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  by  the  parties  making  them. 

8  R.  S.,  098,  §  2. 

(a)  Need  not  reduce  to  writing. —  The  law  does  not  require  the  informa- 
tion to  be  reduced  to  writing  previously  to  issuing  the  warrant  {Payne  v. 
Barnes,  5  Barb.,  465;  Ejb parte  Boswell,  34  How.,  847.) 

The  omission  of  the  magistrate  to  reduce  the  complaint  to  writing  does  not 
make  the  prosecutor  a  trespasser.    {Sleigkt  v.  Ogle,  4  K  D.  Smith,  446.) 

{h)  Complaint  not  on  oath. — The  complaint  need  not  be  on  oath,  but  the 
examination  of  complainant  must  be  on  oath.  {Ex  parte  BcmoeU,  84  How., 
847.) 

{e)  Muflt  have  accused  before  him. — A  magistrate  has  no  authority  to 
order  a  person  accused  of  a  criminal  offense  to  be  committed  imtil  a  subse- 
quent day  for  examination  without  having  first  the  accused  brought  before 
him.    {PraU  v.  MU,  16  Barb.,  808.) 

(d)  Uay  iB0ue  subpoenas. — Where  the  complaint  is  made  on  information 
the  magistrate  has  power  to  issue  subpcenas  for  witnesses.  {Psople  v.  Hicks, 
16  Barb.,  158.) 

The  same  strictness  is  not  required  in  an  information  as  on  an  indictment. 
(People  V.  Bobertson,  8  Wh.  C.  C,  180.) 

{e)  Not  evidence. — The  original  information  and  depositions  taken  before 
the  warrant  was  issued,  however  formerly  drawn  up,  are  not  in  themselves 
evidence  against  the  accused  at  the  trial    {People  v.  Bested,  8  Hill,  290.) 

(/)  What  sufficient  complaint. —  A  written  complaint  made  before  a 
magistrate  alleging  that  certain  goods  had  been  stolen,  and  that  the  complain- 
ant has  probable  cause  to  suspect  and  does  suspect  .that  A.  stole  them,  is  insuf- 
ficient to  Justify  the  issuing  a  warrant  for  the  arrest  of  the  accused.  {Blodgett 
V.  Baee,  18  Hun,  182.) 

§  149.  Depositions,  what  to  contain.  —  The  depositions 
mtist  set  forth  the  facts  stated  by  the  prosecutor  and  his  wit- 
nesses, tending  to  establish  the  commission  of  the  crime  and  the 
guilt  of  the  defendant. 

New. 

(a)  What  muBt  be  set  forth.    (People  v.  Pratt,  22  Hun,  800.) 

(b)  Must  be  strict.  —  The  same  strictness  is  not  required  in  an  informa- 
tion as  in  an  indictment.    (People  v.  Bobertson,  8  Wh.  C.  C.»  180.) 

(e)  Information  not  evidence. — The  original  information  and  depositions 
taken  before  the  warrant  was  issued  are  not  in  themselves  evidence  against 
the  accused  on  trial    (PBopte  v.  BesteU,  8  mil,  290.) 
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§  150.  In  what  case  warrant  of  arrest  may  be  issued. — 

If  the  magistrate  be  satisfied  therefrom,  that  the  crime  com- 
plained of  hafl  been  committed,  and  tliat  there  is  reasonable 
ground  to  believe  that  the  defendant  has  Committed  it,  he  mast 
issue  a  warrant  of  arrest. 
8  R.  S.,  098,  §  8. 

{a)  Must  be  reasonably  certain.  —  It  is  enough  when  a  magistrate  js 
reasonably  certain  that  a  crime  has  been  committed.  {Praii  v.  Bogardus,  49 
Barb.,  89;  Abbott  v.  Booth,  60  id.,  551.) 

(b)  Need  not  set  forth  circumstances.  —  Not  necessary  that,  in  a  cria 
inal  warrant,  to  set  out  the  circumstances  of  the  offense.  {AtMnsan  v.  J^)encer, 
9  Wend.,  62.) 

(c)  Just  ground  of  suspicion  enough.  —  Just  grounds  of  suspicion 
sufficient.  {Samuel  v.  Payne,  Doug.,  359;  HaUey  v.  Mix,  3  Wend.,  350;  Cotoles 
V.  l>unham,  2  C.  &  P.,  565.) 

( d )  Must  be  reasonably  certain.  —  A  justice  of  the  peace,  before  he  is 
authorized  to  issue  a  warrant  for  the  arrest  of  a  i)erson,  must  be  satisfied,  by 
examination  upon  oath  of  the  complainant,  that  a  crime  has  been  committed. 
{Wilkinsan  v.  Robinson,  6  How.,  110.) 

A  justice  has  jurisdiction  to  issue  a  warrant  of  arrest  though  he  abuse  it 
grossly.    (OampbeU  v.  EwaU,  7  How.,  399;  Stewart  v.  Hawley,  21  Wend.,  553.) 

§  151.  (Amended  1882.)  Form  of  the  warrant.  — A  war- 
rant of  arrest  is  an  order  in  writing  in  the  name  of  the  people, 
signed  by  a  magistrate,  commanding  the  arrest  of  the  defendant, 
and  may  be  substantially  in  the  following  form : 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York.  To 
any  peace  officer  in  this  state  [or  in  the  county  of  Albany,  or  as 
the  case  may  be,  as  provided  in  sections  one  hundred  and  fifty- 
five  and  one  hundred  and  fifty-six]. 

"  Information  upon  oath  having  been  this  day  laid  before  me, 
that  the  crime  of  [designating  it,]  has  been  committed,  and 
accusing  C.  D.  thereof. 

"  You  are  therefore  commanded,  forthwith  to  arrest  the  above- 
named  C.  D.,  and  bring  him  before  me,  at  —  [naming  the  place,] 
or  in  case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  magistrate  in  this  county. 

"  Dated  at  the  city  of  Albany,  [or  as  the  case  may  be,]  this 
day  of  ,  eighteen  hundred 

"  E.  R, 
Justice  of  the  peace^ 
New.  [Or  as  the  case  may  be.]  " 
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§  152.  Name  or  description  of  the  defendant,  in  the 
warrant  and  statement  of  the  offense.  —  The  \viarrant  must 
specify  the  name  of  the  defendantj  or  if  it  be  unknown  to  the 
magistrate,  the  defendant  may  be  designated  therein  by  any 
name.  It  must  also  state  an  offense  in  respect  to  which  the 
magistrate  has  authority  to  issue  the  warrant,  and  the  time  of 
issuing  it,  and  the  city,  town  or  village  where  it  is  issued,  and  be 
signed  by  the  magistrate  with  his  name  of  office. 

New  in  form. 

Not  necessary  in  a  criminal  warrant  to  set  out  the  circumstances  of  the 
offense.    {AtchejiMm  v.  Spencer,  9  Wend.,  62.) 

( a )  Amount  of  certainty  required  in  warrant.  —  It  is  sufficient  if  a 
criminal  warrant  indicate  with  reasonable  certainty  the  offense  sought  to  be 
charged.    {Pratt  v.  Bogardus,  49  Barb.,  87.) 

{b)  As  to  time  and  place.  —  Requisites  of  a  criminal  warrant  as  to  time, 
place  and  the  description  of  the  offense.    (2  Abb.,  468.) 

( c )  As  to  value  in  larceny.  —  Warrant  for  larceny  good  though  it  omit  to 
state  the  value  of  the  property  stolen.    (PayTie  v.  Barnes,  5  Barb.,  465.) 

(d)  Name  of  party. — A  warrant  reciting  a  complaint  against  John  R.  Miller 
for  a  felony,  and  commanding  the  officer  to  arrest  the  said  William  Miller,  is 
no  justification  for  the  arrest  of  John  R  Miller,  though  the  person  intended. 
(JfiZfer  V.  Foley,  28  Barb.  630.) 

{e)  Misnomer.  — A  misnomer  of  a  person  in  a  process  on  which  an  arrest 
is  made,  subjects  the  actors  to  an  action  for  false  imprisonment.  {Scall  v. 
Ely  and  ano.,  4  Wend.,  552.) 

In  a  criminal  proceeding  a  warrant  at  common  law  must  be  under  seal. 
(Beekman  v.  Traver,  20  Wend.,  77  ;  People  v.  Eolcamb,  3  Park.,  656  ;  Smith  v. 
BandaU,  3  Hill  495.) 

Warrants  of  arrest  need  not  contain  the  facts  on  which  the  charge  is 
predicated,  but  are  sufficient  if  the  nature  of  the  offense  be  clearly  specified. 
{Ptopte  V.  McLeod,  1  HUl,  877.) 

(/)  What  omissions  in  warrant  allowed.  —  An  omission  in  a  warrant  of 
arrest  which  is  merely  clerical  "  and  which  does  not  mislead  anyone,"  will 
not  render  such  warrant  invalid.    {Payne  v.  Barnes,  5  Barb.,  465.) 

§  153.  Warrant  to  be  directed  to  and  executed  by  a  peace 
officer.  —  The  wai-rant  must  be  directed  to,  and  executed  by,  a 
peace  officer* 

New. 

(a)  Must  be  properly  directed.  —  Warrant  not  directed  to  the  proper 
officer  is  void.    {Russell  v.  Hubbard,  6  Barb.,  654.) 

(6)  How  directed.  — A  warrant  legally  issued  can  only  be  directed  to  an 
officer  of  the  county  in  which  the  justice  of  the  peace  who  issued  it  was  a 
magistrate.    {People  v.  Shaver,  4  Park.,  45.) 
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(c)  Warrant  must  be  aerved  by  person  to  whom  directed.— Where  a 
warrant  ia  issued,  directed  to  the  sheriff  or  any  constable  of  the  county,  the 
justice  cannot,  by  indorsement  thereon,  authorize  a  private  person  to  make 
the  arrest ;  the  warrant  itself  must  be  directed  to  the  person  by  whom  the 
arrest  is  made,  or  it  is  no  protection.    {AhbaU  v.  Booth,  61  Barb.,  546.) 

§  154.  (Amended  1882.)  Who  are  peace  officers. —  A  peace 
officer  is  a  sheriff  of  a  connty,  or  his  under-sheriff  or  deputy,  or  a 
constable,  marshal,  police  constable  or  policeman  of  a  city,  town 
or  village. 
New. 

§  155.    (Amended  1882.)    Warrant  issued   by  certain 

Judges.  —  K  the  warrant  be  issued  by  a  judge  of  the  supreme 

court,  or  of  the  superior  court,  or  court  of  common  pleas, 

recorder,  city  judge  or  judge  of  a  court  of  general  sessions  in 

the  city  and  county  of  New  York,  or  by  a  county  judge,  or  by 

a  judge  of  the  city  court,  it  may  be  directed  generally  to  any 

peace  officer  in-  the  state,  and  may  be  executed  by  any  of  those 

officers  to  whom  it  may  be  delivered, 

8  R  S.,  999,  §  4. 

Bee  opinion  of  Nklson,  Ch.  J.,  Moak  v.  De  Forest,  6  Hill,  607. 

§  156.  (Amended  1882.)  Warrant  by  other  magistrates. — 

If  it  be  issued  by  any  other  magistrate,  it  may  be  directed  gen- 
erally to  any  peace  officer  in  the  county  in  which  it  is  issued, 
and  may  be  executed  in  that  county;  or  if  the  defendant  be  in 
another  county,  it  may  be  executed  therein,  upon  the  written 
direction  of  a  magistrate  of  such  other  county  indorsed  upon  the 
warrant,  signed  by  him  with  his  name  of  office,  and  dated  at  the 
city,  town  or  village  where  it  is  made,  to  the  following  effect : 
"  This  warrant  may  be  executed  in  the  county  of  Monroe,"  [or  as 
the  case  may  be.] 

Id.,  §  5. 

(a)  Justice  cannot  arrest  out  of  hia  jxiriadiction.  — ^A  justice  of  the 
I)eace,  for  a  misdemeanor  committed  within  his  view,  cannot  pursue  the 
offender  and  arrest  him  outside  the  justice's  jurisdiction.  {Butolph  v.  Bhut, 
5  Lans.  84  ;  4  Uow.  Pr.,  481.) 

(5)  When  released  on  bail  cannot  be  again  arrested  on  old  warrant. — 
Where  a  person  arrested  by  virtue  of  a  criminal  warrant,  indorsed  pursuant 
to  statute,  is  discharged  from  arrest  by  a  justice  of  the  peace  of  the  county 
where  he  is  arrested,  on  giving  a  recognizance,  the  warrant  has  spent  itself, 
and  the  officer  has  no  right  to  arrest  the  prisoner  again  without  new  process. 
(Doyle  V.  Russea,  SO  Barb.,  800.) 
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{c)  Want  of  JuriBdiction.  —  A  justice  of  the  peace  has  no  power  to  issue 
process  of  arrest  for  a  crime  committed  in  another  county,  though  the  offender 
be  in  the  county  where  the  justice  resides.  (People  v.  Cossets,  6  Hill,  167; 
Id.,  607.) 

( d )  Must  be  taken  to  county  where  crime  was  committed  for  bail  — 
A  person  arrested  by  virtue  of  a  warrant,  indorsed  pursuant  to  statute,  for  an 
offense  punishable  by  imprisonment  in  the  Btate  prison,  cannot  be  let  to  bail 
in  the  county  where  the  arrest  is  made,  but  must  be  taken  to  the  county  in 
which  the  warrant  was  issued.  (Clark  v.  Cleveland,  6  Hill,  844;  see  BBojpie  v. 
Cleto9,  77N.  T.,  89;  also,  Oa/rdone'scase,  10  Abb.,  182;  Peopis  exreL  Chapman, 
80  How.,  202.) 

(e)  Otherwise  justice  liable  for  fEdse  imprisonment.  —  Where  an 
offender  arrested  under  a  warrant,  indorsed  in  pursuance  of  the  act  "  for  the 
better  apprehending  of  felons,"  etc.,  was  taken  to  the  county  where  the  magis- 
trate resided  who  issued  the  warrant,  he  not  being  a  justice  of  the  county 
where  the  offense  was  committed,  it  was  held  that  the  action  for  false  impris- 
onment was  properly  brought,  he  not  having  complied  with  the  requirements 
of  the  statute.    (Oreen  v.  Bumaey,  2  Wend.,  611.) 

§  157.  Indorsement  on  the  warrant,  for  service  in 
another  county,  how  and  upon  what  proof  to  be  made.  — 

The  indorsement  mentioned  in  the  last  section  cannot,  however, 
be  made,  unless  npon  the  oath  of  a  credible  witness,  in  writing, 
indorsed  on  or  annexed  to  the  warrant,  proving  the  handwriting 
of  the  magistrate  by  whom  it  was  issued.  Upon  this  proof,  the 
magistrate  indorsing  the  warrant  is  exempted  from  liability  to  a 
civil  or  criminal  action,  though  it  afterward  appear  that  the 
warrant  was  illegally  or  improperly  issued. 

3  R  8.,  999,  §§  5,  7. 

See  cases  cited  under  last  section. 

§  158.  Defendant,  arrested  for  felony.  —  If  the  crime 
charged  in  the  warrant  be  a  felony  the  officer  making  the  arrest 
must  take  the  defendant  before  the  magistrate  who  issued  the 
warrant,  or  some  other  magistrate  in  the  same  county,  as  provided 
in  section  164. 

Id..  §  11. 

If  the  offense  charged  in  the  warrant  be  punishable  with  death  or  imprison. 
ment  in  a  state's  prison,  the  officer  making  the  arrest  shall  convey  the  prisoner 
to  the  county  where  the  warrant  was  originally  issued  before  some  magistrate 
thereof,  etc  (People  v.  Chapman,  80  How.,  203;  People  v.  Clews,  77  N.  Y., 
88;  and  cases  cited  under  section  156,  arUe.) 

§  159.  Defend&nt,  arrested  for  a  misdemeanor,  —  If  the 
crime  charged  in  the  warrant  be  a  misdemeanor,  and  the  defend- 
ant be  arrested  in  another  county,  the  officer  must,  upon  being 
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required  bj  the  defeDdant,  take  him  before  a  magistrate  in  that 
county,  who  must  admit  the  defendant  to  bail,  for  his  appearance 
before  the  magistrate  named  in  the  warrant,  and  take  bail  from 
him  accordingly. 

Id.,  §§  7,  a 

If  the  offense  charged  in  the  warrant  be  not  punishable  by  death  or  by 
imprisonment  in  a  staters  prison,  the  prisoner  may  let  to  bail  by  a  magistrate 
of  the  county  in  which  he  is  arrested.  (BBopU  v.  Chapman,  80  How.,  202; 
People  V.  Clews,  77  N.  Y.,  89.) 

§  160.  Prooeedings  on  taking  bail  from  the  defendant 

in  such.  case.  —  On  taking  bail  the  magistrate  mnst  certify  that 

fact  on  the  warrant,  and  deliver  the  warrant  and  undertaking  of 

bail  to  the  officer  having  charge  of  the  defendant.    The  officer 

must  then  discharge  the  defendant  from  arrest,  and,  without 

delay,  deliver  the  warrant  and  undertaking  to  the  magistrate 

before  whom  the  defendant  is  required  to  appear. 

Id.,  §  9. 
Id.,  §  12. 

§  161.  Prooeedings,  where  he  is  admitted  to  bail  in  sacn 
case,  but  bail  is  not  given.  —  If,  on  the  admission  of  the 
defendant  to  bail,  as  provided  in  section  one  hundred  and  fifty- 
nine,  bail  be  not  forthwith  given,  the  officer  must  take  the 
defendant  before  the  magistrate  who  issued  the  warrant,  or  some 
other  magistrate  in  the  same  county,  as  provided  in  section  one 
hundred  and  sixty-four. 

Id.,  §  10. 

§  162.  Prisoner  carried  from  county  to  city.  —  An  offi- 
cer who  has  arrested  a  defendant  on  a  criminal  charge,  in  any 
county,  may  carry  such  prisoner  through  such  parts  of  any 
county  or  counties  as  shall  be  in  the  ordinary  route  of  travel  from 
the  place  where  the  prisoner  shall  have  been  arrested,  to  the 
place  where  he  is  to  be  conveyed  and  delivered  under  the  pro- 
cess by  which  the  arrest  shall  have  been  made ;  and  such  convey- 
ance shall  not  be  deemed  an  escape. 

8  R.  8.,  712,  §§  6,  7. 

A  prisoner  in  custody  and  passing  through  a  county  not  liable  to  arrest  on 
civil  process.    {Love  v.  Humphrey,  9  Wend.,  204.) 

§  168.  Power  and  privilege  of  officer. — While  passing 
through  such  other  county  or  counties  the  officers  having  the 
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prisoner  in  their  charge  shall  not  be  liable  to  arrest  on  civil  pro- 
cess ;  and  they  shall  have  the  like  power  to  require  any  citizen 
to  aid  in  Becuring  such  prisoner,  and  to  retake  him  if  he  escapes, 
as  if  they  were  in  their  own  county ;  and  a  refusal  or  neglect  to 
render  such  aid  shall  be  an  offense,  in  the  same  manner  as  if  they 
were  officers  of  the  county  where  such  aid  shall  be  required. 

Id. 

§  164.  When  magistrate  Iflwilng  the  warrant  is  unable 
to  act. — ^When,  by  the  preceding  sections  of  this  chapter,  the 
defendant  is  required  to  be  taken  before  the  magistrate  who  issued 
the  warrant,  he  may,  if  that  magistrate  be  absent  or  unable  to 
act,  be  taken  before  the  nearest  or  most  axjcessible  magistrate  in 
the  same  county.  The  officer  must,  at  the  same  time,  deliver  to 
the  magistrate  the  warrant  with  his  return  indorsed  and  subscribed 
by  him. 

8  R.  8.,  909,  §  12. 

Penons  arrested  under  any  warrant  issued  forsany  offense)  where  no  pro- 
Tiflion  is  otherwise  made,  shall  be  brought  before  the  magistrate  who  issued 
the  warrant,  or  if  he  be  absent  or  his  office  be  vacant,  before  the  nearest 
magistrate  in  the  same  county.  {People  t.  Chapman,  80  How.,  202;  Feople  y. 
ClewM,  77  N.  Y.,  89.) 

§165.  (Amended  1882.)  Defendant  in  all  cases  to  be  taken 
before  a  magistrate  without  delay. —  The  defendant  mnst 
in  all  cafies  be  taken  before  the  magistrate  without  nnnecessarj 
delajy  and  he  may  give  bail  at  any  hour  of  the  day  or  night.  In  each 
of  the  cities  of  New  York  or  Brooklyn  a  police  justice  to  be  desig- 
nated from  time  to  time  by  the  mayors  of  those  cities  respectively, 
must  be  in  attendance  at  the  police  headquarters  of  the  city 
from  four  o'clock  in  the  afternoon  of  each  day  to  ten  o'clock  the 
next  morning,  to  take  bail  in  proper  cases,  if  bail  be  offered. 

New. 

( a )  KagistTate  muBt  have  priooner  before  him.—  A  magistrate  cannot 
cofminit  a  prifioner  under  arrest  for  a  future  hearing  until  he  has  been  brought 
before  him.    {Pratt  v.  HiU,  16  Barb.»  808.) 

(b)  Illegal  committal.—  A  Justice  of  the  peace  issued  a  warrant  on  Satur- 
day on  a  criminal  complaint,  and  on  it  indorsed  a  direction  te  the  constable  to 
commit  the  parties  until  next  Monday  for  examination,  and  the  constable 
committed  them  and  held  them  accordingly.  Held,  that  both  officers  were 
trespasaers.  The  party  arrested  must  be  forthwith  taken  before  a  magistrate. 
iPraU  T.  ma,  16  Barb.,  808;  Oiwlsy  ▼.  BuUer,  48  Barb.,  101.) 
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{c)  How  Vmg  priBoner  may  be  detained. — The  officer  may  detain  the 
defendant  a  reasonable  time  to  find  a  magistrate.  {Arnold  y.  8teef>e»,  10  Wend., 
614,  615.) 

May  be  held  on  a  justice's  warrant  not  exceeding  twelye  hours.    (Id.) 

§  166.  Defendant,  before  another  magistrate  than  the 
one  who  issued  the  warrant. —  [f  the  defendant  be  taken 
before  a  magistrate  other  than  the  one  who  issued  the  warrant, 
the  depositions  on  which  the  warrant  was  granted  mast  be  sent 
to  that  magistrate,  or  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testimony 
anew. 
New. 


CHAPTER  in. 

ASBE8T  BT  AN  OFFIOEB,   UNDER  A  WABRANT. 

Sbction  167.  Arrest  defined. 

168.  By  whom  an  arrest  may  be  made. 

169.  Every  person  bound  to  aid  an  officer  in  an  arrest. 

170.  When  the  arrest  may  be  made. 

171.  How  an  arrest  is  made. 

172.  No  further  restraint  allowed  than  is  necessary. 

178.  Officer  must  state  his  authority,  and  show  warrant,  if  required. 
174.  If  defendant  flee  or  resist,  officer  may  use  all  necessary  means 
to  efl!ect  arrest. 
.    175,  176.  When  an  officer  may  break  open  a  door  or  window. 

§  167.  Arrest  defined.  Arrest  is  the  taking  of  a  person  into 
custody  that  he  may  be  held  to  answer  for  a  crime. 

New.    (See  1  Bish.  Crim.  Proc.,  ^  166;  see,  also,  Law  of  Arrests,  London, 
1742,  p.  1.) 

§  168.  By  whom  an  arreet  may  be  made.— An  arrest 
may  be: 

1.  By  a  peace  officer,  under  a  warrant ; 

2.  By  a  peace  officer,  without  a  warrant ;  or 

3.  By  a  private  person. 

New. 

§  169.  Every  person  bound  to   aid   an  offioer  in  an 
arrest.  —  Every  person  must  aid  an  offioer  in  the  execution  of  a 
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warrant,  if  the  oiiicer  require  his  aid  and  be  present  and  acting 
in  its  execution. 

3  R  S.,  726,  §  105;  Id.,  1045,  §  24;  Code  of  Criminal  Procedure,  §456. 

( a  )  Officer  may  comxnaiid  'bTstander  to  assist.  —  The  officer  in  making 
an  arrest  or  in  securing  his  prisoner  afterwards,  may,  if  he  deems  it  neces- 
saiy,  call  upon  a  bystander  for  help,  or  even  command  the  aid  of  all  persons 
in  his  precinct,  whether  he  is  acting  under  a  warrant  or  not  (1  Bish.  Crim. 
Proc.,  g  185;  The  State  y.  8hau>,  8  Ire.,  20;  MUcheU  v.  Staie,  7  Eng.,  50;  Bur- 
deU  ▼.  Golman,  14  East,  168.) 

A  sheriif  being  resisted  in  making  an  arrest,  may  command  bystanders  to 
help  and  they  are  bound  to  do  so,  even  if  the  sheriff  is  fibsent  for  a  brief 
space.    (OaylM ▼.  HurUn,  10  Johns.,  85;  Elder  ▼.  Morrwrn,  10  Wend.,  187.) 

§  170.  When  the  arrest  may  be  made.  —  If  the  crime 
charged  be  a  felony,  the  arrest  may  be  made  on  any  day,  and  at 
any  time  of  the  day  or  during  any  night.  If  it  be  a  misde- 
meanor, the  arrest  cannot  be  made  on  Sunday,  or  at  night,  nnless 
by  direction  of  the  magistrate  indorsed  upon  the  warrant. 

Bee  2  R  S.,  928,  §  88. 

(a)  Arrest,  how  and  when  made.  —  The  arrest  may  be  made  as  weU  in 
the  night  time  as  in  the  day.  (1  Chitty  CriuL  Law,  16  ;  State  ▼.  Smith,  1  N. 
H.,  846;  State  ▼.  Shaw,  1  Root,  184;  KeUey  v.  lUght,  1  id..  88;  StaU  v.  Brery- 
nan'e  Liquon,  25  Conn.,  278;  BeU  y,  Clapp,  10  Johns.,  268.)  And  at  what 
erer  hour  the  officer  deems  expedient    (Wright  y.  Keith,  24  Me.,  158.) 

Under  common  law,  arrests  equally  in  civil  and  criminal  cases  could  be 
made  on  Sunday.    {Maekaltey'e  caee,  0  Co.,  65a,  666.) 

§  171.  How  an  arrest  is  made.  — An  arrest  is  made  by  an 
actual  restraint  of  the  person  of  the  defendant,  or  by  his  sub- 
nusfflon  to  the  custody  of  the  officer. 

New. 

(a)  Actual  touch  unneceasary.  —  A  manual  touching  of  the  body  or 
actual  arrest,  is  not  necessary  to  constitute  an  arrest  and  imprisonment  It  is 
sufficient  if  the  party  be  within  the  power  of  the  officer  and  submits  to  arrest. 
{fiuBeUY.  €Md,  1  Wend.,  210.) 

{b)  Kuat  be  restraint.  —  Where  spoken  words  will  not  constitute  an 
arrest,  there  must  be  something  by  way  of  physical  restraint,  though  it  is 
enough  if  the  party  arresting  touch  the  other,  even  with  the  end  of  the  finger. 
{Oenner  ▼.  Sparka,  6  Mod.,  178;  1  Salk.  79;  Whitehead  v.  Keyes,  8  Allen,  495, 
601.) 

§  172.  No  further  restraint  allowed  than  is  necessary. — 

The  defendant  is  not  to  be  subjected  to  any  more  restraint  than 

is  neoessaiy  for  his  arrest  and  detention. 

New.  (State  v.  Mohan,  8  Earring.  [Del.],  568;  Oeroux  v.  State,  40  Tex.,  97; 
Bkodee  ▼.  King,  63  Ala.  273.) 
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« 

§  173.  Officer  must  state  his  authority,  and  show  war^ 
rant,  if  requirecL  —  The  defendant  mnst  be  informed  by  the 
officer  that  he  acts  under  the  anthority  of  the  warrant,  and  he 
mnst  also  show  the  warrant,  if  required. 

New. 

(a)  Hust  show  warrant.  — All  private  persons  and  all  officers  if  not 
commonly  known,  and  even  these  if  they  act  without  that  precinct,  must 
show  their  warrants,  if  demanded.  {U.  8,  v.  Jailor  of  FayetU,  2  Abb.  [U.  8,], 
265,  276;  Com,  v.  Fuld,  18  Mass.,  321;  BtaU  ▼.  Owriu,  1  Hayw.,  471;  ArmM 
V.  BUeoes,  10  Wend.,  614;  Frott  ▼.  Thonuu,  24  id.,  418.) 

(b)  Ck)ntra. —  SemMe,  that  a  regular  officer  making  an  arrest  in  his  proper 
district,  is  not  bound  to  show  his  process,  eyen  though  demanded.  (BeUow9 
y.  Shannon,  2  Hill,  86.) 

If  an  officer,  in  making  a  forcible  arre&t,  conceals  the  fact  that  he  is  acting 
under  process,  without  any  lawful  excuse  for  so  doing,  queere,  whether  he  can 
afterwards  use  the  process  for  the  purpose  of  Justifying  ^arrest  (Id. :  I¥o8t  y. 
Thomas,  24  Wend.,  418  ;  Arnold  y.  Steeves,  10  id.,  616.) 

§  174.  If  defendant  flee  or  resist,  officer  may  use  all 
necessary  means  to  effect  arrest.  —  If,  after  notice  of  inten- 
tion to  arrest  the  defendant,  he  either  flee  or  forciblj  resist,  the 
officer  may  vm  aU  neceaaaiy  means  to  eflfect  the  arrest. 

New. 

(a)  Kay  use  all  necessary  force.— If  a  felony  has  actually  been  com- 
mitted, an  officer,  in  arresting  the  offender  or  preyenting  his  escape,  will  be 
justified  in  taking  his  life,  providing  there  is  an  absolute  necessity  for  so 
doing.  It  is  otherwise  in  case  of  an  arrest  for  misdemeanor.  (Conraddy  v. 
IkapU,  5  Park.,  287  ;  Bey  v.  Murphy,  1  Crawf.  &  Dix  C.  C,  20  ;  Gardiner  v. 
Thebodeau,  14  La.  An.,  782.) 

All  force  necessary  may  be  employed  by  an  officer  alike  in  a  felony  and 
misdemeanor  in  making  an  arrest.  {Mesoner  ▼.  Comr.,  26  Grat,  976 ;  Brooks 
v.  Comfr.,  11  Smith  [Pa.],  852  ;  Golden  y.  SlaU,  1  S.  C,  292  ;  BwrddU  v.  Cols- 
man,  14  East,  168, 190.) 

§175.  When  officer  may  break  oi)en  a  door  or  window. — 

The  officer  may  break  open  an  outer  or  inner  door  or  window  of 
any  building,  to  execute  the  warrant,  if,  after  notice  of  his 
authority  and  purpose,  he  be  refused  admittance. 

New. 

( a )  Officer  without  warrant  not  to  break  doon—  An  officer  without  a 
warrant  has  no  right  to  break  open  an  outer  door  in  order  to  make  an  arrest, 
though  a  dangerous  wound  has  been  inflicted.  {BandaWs  cote,  5  G.  H.  Rec.,  141.) 

(b)  Otherwise  under  proper  warrant.— ^e2t2,  that  the  right  to  break 
outer  door  in  making  an  arrest  extends  to  every  sort  of  indictable  wrong 
when  the  arresting  party  is  acting  under  a  lawful  warrant.  (Curtis*  ease,  Foster, 
185  ;  Launoek  v.  Brown,  2  B.  &  Aid.,  592  ;  2  Hawk.  P.  C,  ch.  14,  g§  3-7.) 
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(e)  ICay  break  ixiner  door. —  When  the  officer  has  once  made  a  lawful 
entrance  through  the  outer  door  into  the  house,  in  service  of  either  civil  or 
criminal  process,  he  may  proceed  to  break  inner  doors,  if  necessary.  (Rox  v. 
Bird,  2  Show.,  87  ;  8nUth  v.  BuO&r,  Comb.,  826.) 

{d)  JSfeceaaary  demand. — What  constitutes  a  sufficient  demand  on  part  of 
officer  for  entrance.    (Launock  v.  Brawn,  2  B.  &  Aid.,  592.) 

§  176.  When  officer  may  break  open  a  door  or  win- 
dow. —  An  oflScer  may  break  open  an  onter  or  inner  door 
or  window  of  any  building,  for  the  purpose  of  liberating  a  per- 
son, who,  having  entered  for  the  purpose  of  making  an  arrest,  is 
detained  therein,  or  when  necessary  for  his  own  liberation. 

New. 

(a)  Breaking  out.  —  If  the  officer,  having,  lawfully  entered  the  house 
throagh  an  open  outer  door,  is  locked  in  by  inmates,  he  may  break  out  or  be 
rescued  by  his  associates  breaking  in.  (1  Blah.  Or.  Proc..,  §  202;  White  v. 
WUUhire,  Cro.  Jac.,  656;  1  Ghitt.  CMm.  Law,  68;  2  Hawk.  P.  C.  C,  14,  g  11; 
1  Hale  P.  C,  459.) 


CHAPTER  IV. 

AKBB8T   BY  AN  OFFIOEB    WTrHOITT  A  WABBANT. 

Bbction  177.  In  what  cases  allowed. 

178.  May  break  open  a  door  or  window,  if  admittance  refused. 

179.  May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

180.  Must  state  his  authority,  and  cause  of  arrest,  except  where 

party  is  committing  felony  or  is  pursued  after  escape. 

181.  May  take  before  a  magistrate,  a  person  arrested  by  a  bystander 

for  breach  of  the  peace. 

182.  Magistrate  may  commit  by  verbal  or  written  order,  for  offenses 

conmiitted  in  his  presence. 

§  177.  In  what  cases  allowed.  —  A  peace  officer  may,  with- 
out a  warrant,  arrest  a  person  : 

1.  For  a  crime,  committed  or  attempted  in  his  presence ; 

2.  When  the  person  arrested  has  committed  a  felony,  although 
not  in  his  pesence ; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has 
reasonable  cause  for  believing  the  person  to  be  arrested  to  have 
committed  it 

New. 

(a)  When  magistrate  may  arreet. — A  magistrate  may  arrest  for  an 
affray  on  his  own  view,  but  not  after  it  is  over.  (McKaf^s  ease,  6  C.  H. 
Bee.,  95.) 
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(h)  And  this  without  warrant.  —  Under  the  act  of  1824,  a  justice  of  the 
peace  may  order  the  arrest  of  an  offender  on  his  own  view  without  warraht. 
{FarreU  v.  Wanrren,  8  Wend.,  258.) 

( c )  Must  be  within  the  juriiBtdiction  of  justice. — A  justice  of  the  peace, 
for  misdemeanor  in  his  view,  cannot  pursue  the  offender  out  of  his  jurisdic- 
tion.   {BtUolph  v.  Must,  5  Lans.',  84;  41  How.,  481.) 

A  magistrate  who  witnesses  an  affray  has  power  to  issue  process  for  the 
arrest  of  the  offenders,  of  his  own  motion,  at  any  time  within  twenty-four 
hours  after  the  occurrence.    (Sands  v.  Benedset,  2  Hun,  479;  5  S.  C,  19.) 

(d)  Constable  may  arrest. — A  constable  has  a  right  to  arrest  for  a  breach 
of  the  peace  on  his  own  view,  without  a  warrant.  (Taylor  y.  Strong,  8  Wend. , 
884.) 

(e)  Prima  facie  case  sufficient.  —  An  officer  is  justified  in  making  an 
arrest  without  a  warrant  where  there  is  ** prima. fade"  ground  for  suspecting 
a  felony  has  been  committed.  (People  v.  Wi^wn,  7  N,  T.  Leg.  Obs.,  89;  Bums 
V.  Brben,  40  N.  Y.,  468;  1  Rob.,  665.) 

(/)  Peace  officer  may  arrest  without  warrant,  when — A  peace  officer 
can  only  arrest  for  a  breach  of  the  peace,  without  a  warrant,  where  the  offense 
is  committed  in  Ms  presence.    (Boyleton  v.  Kerr,  2  Daly,  220.) 

A  peace  officer  is  not  bound  to  arrest  and  detain  a  man  as  a  felon  merely  on 
the  information  of  a  citizen.    (Worlc^s  case,  6  C.  H.  Rec,  141.) 

A  watchman  has  no  right  to  arrest  a  female  whom  he  suspects  of  being  a 
woman  of  ill  fame,  unless  a  suspicion  of  a  felony,  or  there  be  an  actual  breach 
of  the  peace.    (People  v.  Bush,  1  Wh.  Cr.  Cas.,  187.) 

(g)  Must  have  warrant  to  arrest  under  excise  laws. — A  police  officer, 
without  warrant,  has  no  power  to  arrest  a  person  for  violation  of  the  excise 
law,  by  selling  liquors  without  license,  unless  he  is  actually  engaged  in  violating 
the  law  at  time  of  the  arrest,  either  at  common  law  or  under  the  act  of  1867. 
(Meyer  v.  Clark,  9  J.  &  8p.,  107.) 

Policeman  may  arrest  without  warrant,  when. — A  policeman  in 
New  York  cannot  arrest  without  warrant,  except  for  an  act  tending  to  a 
breach  of  the  peace  committed  in  his  immediate  presence.  (Slemack  v. 
Brooks,  7  Daly,  142.) 

(h)  When  prisoner  may  be  detained.  —  In  order  to  detain  a  person  as  a 
prisoner  at  a  station-house  during  a  recess  of  a  police  court,  he  must  be 
charged  with  a  felony  or  misdemeanor  ;  not  enough  if  it  is  only  a  finable 
offense.    (Sehnsider  v.  McLane,  8  Eeyes,  568.) 

(i)  When  woman  may  be  arrested  without  warrant. — A  police  officer, 
without  process,  is  not  authorized  to  arrest  a  woman  as  a  common  prostitute 
unless  the  offense  was  committed  in  his  presence  (People  ex  rel,  Kingdey  v. 
PraU,  22  Hun,  800.) 

Xaw  of  other  states.  —  Offenses  committed  in  presence  of  officer.  (5  Harr. 
[Del.],  505  ;  19  Ohio  St.,  248  ;  2  Hill,  8.  C,  619  ;  8  Berg.  &  R,  47  ;  9  Car. 
&  P.,  474  ;  5  El.  &  B.,  188  ;  7  Cox  C.  C,  889.) 

For  felony.    (12  Cush.,  246  ;  Id.,  619  ;  71  Dl.,  78  ;  1  Lead.  C.  C,  195.) 

Probable  cause.  (30  Ga.,  430  ;  14  Gray,  65  ;  6  Humph.,  68  ;  1  Moody  0. 
C,  684  ;  49  Ind.,  56  ;  67  Pa.  St.,  80  ;  8  Serg.  &  R,  47  ;  6  Cush.,  281.) 

On  charge  of  felony.    (1  Doug.  869  ;  87  Mich.,  299.) 
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§  178.  May  break  open  a  door  or  window,  if  admittance 
reftiBed.  —  To  make  an  arrest,  as  provided  in  the  last  section, 
the  oflScer  may  break  open  an  outer  or  inner  door  or  window  of 
a  building,  if,  after  notice  of  his  office  and  purpose,  he  be  refused 
admittance. 

New.    (See  cases  cited  under  g  175,  arUs.) 

§  179.  May  arrest  at  night,  on  reasonable  suspicion  of 
felony, —  He  may  also,  at  night,  without  a  warrant,  arrest  any 
person  whom  he  has  reasonable  cause  for  believing  to  have  com- 
mitted a  felony,  and  is  justified  in  making  the  arrest,  though  it 
afterward  appear  that  a  felony  had  been  committed,  but  that  the 
person  arrested  did  not  commit  it. 

New.    (See  cases  cited  under  §  170,  ante.) 

%  180.  Must  state  his  authority,  and  cause  of  arrest, 
except  where  party  is  committing  felony  or  is  pursued 
after  escape.  —  When  arresting  a  person  without  a  warrant  the 
officer  must  inform  him  of  the  authority  of  the  officer  and  the 
cause  of  the  arrest,  except  when  the  person  arrested  is  in  the 
actual  commission  of  a  crime,  or  is  pursued  immediately  after 
an  escape. 

New.    (See  cases  cited  under  §  178,  aiite.) 

§  181.  May  take  before  a  magistrate  a  person  arrested 
by  a  bystander  for  breach  of  the  i)eace. —  A  peace  officer 
may  take  before  a  magistrate  a  person  who,  being  engaged  in  a 
breach  of  the  peace,  is  arrested  by  a  bystander  and  delivered  to 
him. 

New. 

A  peace  officer  it  not  bound  to  arrest  and  detain  a  man  as  a  felon,  merely 
on  the  informatioxx  of  a  citizen.    {Warf^s  eau,  C.  H.  Rec.,  4.) 

§  182.  Magistrate  may  commit  by  verbal  or  written 
order,  for  offenses  committed  in  his  presence.  —  When  a 
crime  is  committed  in  the  presence  of  a  magistrate,  he  may,  by  a 
verbal  or  written  order,  command  any  person  to  ari'est  the  offender, 
and  may  thereupon  proceed  as  if  the  offender  had  been  brought 
before  him  on  a  warrant  of  arrest. 

New. 

(a)  Ifot  after  offense  is  over.  —  A  magistrate  may  arrest  for  an  affray  on 
his  own  view,  but  not  aftei  it  is  over.    (McKay's  case,  5  C.  H.  Rec.,  96.) 
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(h)  Justice  of  peace  may. — Under  the  act  of  1824,  a  Justice  of  the  peace 
may  order  the  arrest  of  an  offender  on  his  own  view,  without  warrant.  {Far- 
reU  V.  Warren,  3  Wend.,  263.) 

(c)  Kot  beyond  his  juriadiction. — A  justice  of  the  peace,  for  a  misde- 
meanor committed  within  his  view,  cannot  pursue  the  offender  and  arrest  him 
beyond  jurisdiction  of  the  justice.  (BtUolph  v.  Blust,  6  Lans.,  84 ;  41  How., 
481.) 

(d)  Within  what  time  after  warrant  may  issue. — A  magistrate  who 
witnesses  an  affray  has  power  to  issue  process  for  the  arrest  of  the  offenders 
of  his  own  motion  at  any  time  within  twenty-four  hours  after  the  occurrence. 
(Sands  v.  Benedict,  2  Uun,  479  ;  6  B.  C,  19.) 

(e)  IBjblj  arrest  disorderly  person. —  A  justice  presiding  at  a  town  meet- 
ing may  makp  a  parol  order  for  the  arrest  of  a  disorderly  person.  {Plarsons 
V.  Braina/rd,  17  Wend.,  522.) 

(/)  May  commit  for  pexjury. —  Where  a  witness  testifies  to  a  palpable 
untruth  In  the  presence  of  the  court  the  power  of  the  court  to  order  the  sheriff 
to  take  him  into  custody  is  undoubted.    {lAnsday  y.  People,  67  Barb.,  550.) 

It  is  a  case  of  discretion  with  the  court  whether  to  order  him  taken  into 
custody,  or  direct  other  proceedings  to  be  taken  against  him  for  perjury,   (id) 


CHAPTER  V. 

ABBE8T  BY  A  PBIVATE  PERSON. 

Bbctiok  188.  In  what  cases  allowed. 

184.  Must  inform  the  party  of  the  cause  of  arrest,  except  when  acta* 

ally  committing  the  offense  or  on  pursuit  after  escape. 

185.  Must  immediately  take  prisoner  before  a  magistrate,  or  deliver 

him  to  a  peace  officer. 

§  183.  In  what  cases  allowed.  ^  A  private  person  may 
arrest  another : 

1.  For  a  crime  committed  or  attempted  in  his  presence ; 

2.  When  the  person  arrested  has  committed  a  felony,  although 
not  in  his  presence. 

New. 

Any  citizen  may  arrest  one  who  is  actually  committing  a  breach  of  the  peace. 
(WaUace'i  eate,  4  C.  H.  Rec,  111.) 

(a)  But  not  after  aflfray  ia  over. — A  private  person  cannot  arrest  for 
an  affray  without  a  warrant  after  it  is  over.    (PMUps  v.  TrvM,  11  Johns.,  486.) 

(h)  May  arrest  felon. —  A  felon  may  be  arrested  by  a  private  person  with.  * 
out  a  warrant.    (ffoUey  v.  Mix,  8  Wend.,  860 ;  People  v.  Adler,  3  Park.,  349.) 

( <; )  Beasonable  ground  of  suspicion  enough. —  If  an  innocent  person 
be  so  arrested,  the  party  arresting  is  excused,  if  a  felony  was  in  fact  com- 
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mitted,  and  there  was  reasonable  ground  for  saspicion.    {HaUey  y.  Mtx,  8 
Wend.,  860.) 
Not  so,  however,  if  no  felony  was  committed.    {Id,) 

(d)  Any  peraon  may  arrest  felon« — Any  person  has  a  right  to  arrest  a 
felon  and  bring  him  before  the  proper  authority,  and  it  is  the  duty  of  every 
citizen  to  do  so.  {People  v.  McArdie,  X  Wheeler's  cases,  101 ;  Peajplt  v.  Adler, 
8  Park.,  249.) 

And  he  may  do  so  either  at  the  time  of  the  commission  of  the  felony  or 
subsequent  thereto.    {WWia  v.  Wa/rren,  17  How.,  100.) 

(tf)  Not  so  in  case  of  misdemeanor. —  A  private  person  may  arrest  a 
felon  without  warrant,  but  for  misdemeanor  must  have  a  magistrate's  war- 
rant.    (P^opU  V.  Adler,  8  Park.,  249.) 

(/)  Seasonable  ground  of  suspicion  excuses.  —  Any  person  may  arrest 
without  a  warrant  where  there  is  probable  cause  that  a  felony  had  been  com 
mitted,  though  in  fact  none  has  been  committed.     {Bums  v.  Erben,  40  N.  Y., 
463;  1  Bob.,  555;  Hawley  v.  BuU&r,  54  Barb.,  490.) 

(^ )  In  other  states  and  at  common  law.  —  In  presence  of  private  per- 
son.    (1  Hoot,  66;  10  Clark  &  F.,  28;  1  Lead.  [8.  C],  C.  C,  177.) 

( h  )  Tor  felony.  — 12  Ga.,  818;  48  N.  H.,  877. 

(»)  Reasonable  cause.  —82  N.  J.  L.,  70;  8  Setg.  &  R,  47;  6  Benn.,  816; 
66  Ind.,  464;  2  Den.,  58;  8  Jones  (N.  C),  484;  60  Penn.  St.,  852;  2  Selw.  N. 
P.,94S. 

§  184.  Must  inform  the  party  of  the  cause  of  arrest, 
except  when  actually  committing  the  offense  or  on  pur- 
suit Sifter  escai)e. —  A  private  person,  before  making  an  arrest, 
must  inform  the  person  to  be  arrested  of  the  cause  thereof,  and 
require  him  to  submit,  except  when  he  is  in  the  actual  commis- 
sion of  the  crime,  or  when  he  is  arrested  on  pursuit  immediately 
after  its  commission. 

New.  Notice  of  arrest  must  be  given  expressly  or  by  implication.  (27 
Cal.,  572;  76  N.  C,  10;  9  Coke,  65;  1  Moody  0.  C,  207.)  So  a  private  person 
arresting  another  most  notify  him  of  his  intention.  (65  N.  C,  827.)  Not  so, 
however,  when  party  arrested  was  engaged  in  the  commission  of  a  crime. 
(27  Cal.,  672.) 

§  185.  Must  immediately  take  prisoner  before  a  magis- 
trate, or  deliver  him  to  a  peace  officer. — A  private  person, 
who  has  arrested  another  for  the  commission  of  a  crime,  must, 
without  unnecessary  delay,  take  him  before  a  magistrate,  or 
deliver  him  to  a  peace  officer. 

New.    (See  cases  cited  under  §  165,  arUe,) 
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CHAPTEK  VL 

BETAKING,  AFTER  AN  ESCAPE  OB  BESCUB. 

Section  186.  May  be  at  any  time,  or  in  any  place  in  the  state 

187.  May  break  open  a  door  or  window,  if  admittance  refused. 

§  186.  May  be  at  any  tiine,  or  in  any  place  in  the  state. 

If  a  person  arrested  escape  or  be  rescued,  the  person,  from  whose 

custody  he  escaped  or  was  rescued,  may  immediatety  pursue  and 

retake  him,  at  any  time,  and  in  any  place  in  the  state. 

New.    {Cooper  v.  Adams,  %  Blackf.,  294;  Com,  v.  Sheriff,  1  Grant,  Pa.,  187; 
1  Chitty  Cr.  L.,  61;  1  Bish.  Cr.  Proc.,  %  163.) 

§  187.  May  break  open  a  door  or  window,  if  admittance 
refused. — To  retake  the  person  escaping  or  rescued,  the  person 
pursuing  may,  after  notice  of  his  intention  and  refusal  of  admit- 
tance, break  open  an  outer  or  inner  door  or  window  of  a  bmlding. 

New.    (See  cases  cited  under  §§  175,  176,  ante.) 


CHAPTER  Vn. 

examination  of  the  case,  and  disohaboe  of  the  defendant  or 

holding  him  to  answer. 

Section  188.  Magistrate  to  inform  defendant  of  the  charge,  and  his  right  to 

counsel. 

189.  Time  to  send,  and  sending  for  counsel. 

100.  On  appearance  of  counsel,  or  waiting  for  him  a  reasonable  t|me 

examination  to  proceed. 

101.  When  to  be  completed;  adjournment 

102.  On  adjournment,  defendant  to  be  committed,  or  discharged  on 

deposit  of  money. 

103.  Form  of  commitment. 

104.  Depositions,  to  be  read  on  examination,  and  witnesses  examined. 
106.  Examination  of  witnesses  to  be  in  presence  of  defendant,  and 

witnesses  to  be  cross-examined  in  his  behalf. 

106.  Defendant  to  be  informed  of  his  right  to  make  a  statement 

107.  Waiver  of  his  right,  and  its  effect 

108.  100.  Statement,  how  taken. 

200.  How  reduced  to  writing,  and  authenticated. 

201 .  After  statement  or  waiver,  defendant's  witnesses  to  be  examined. 

202.  Witnesses  to  be  kept  apart. 

208.  Who  may  be  present  at  examination. 

204.  Testimony,  how  taken  and  authenticated. 

205.  Depositions  and  statement,  how  and  by  whom  kept. 


§§  188-190.]        or  THS  Statb  of  New  York.  77 

SKcnoN  206.  Defendant  entitled  to  copies  of  depositions  and  statement 

207.  Defendant,  when  and  how  to  be  discharged. 

208.  When  and  how  to  be  committed,  i 

209.  Order  for  commitment. 

210.  Certificate  of  bail  being  taken.       ' 

211.  Defendant  to  choose  how  he  shall  be  tried. 

212.  Order  for  bail,  on  commitment. 

213.  214.  Form  of  commitment 

215.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

216.  Security  for  appearance  of  witness,  when  and  how  required. 

217.  Infants  and  married  women  may  be  required  to  give  security 

for  appearance  as  witnesses. 

218.  Witness  to  be  committed,  on  refusal  to  give  security  for  appear- 

ance. 

219.  Witness,  unable  to  give  security,  may  be  conditionally  examined. 

220.  Last  section  not  applicable  to  prosecutor  or  accomplice. 

221.  Magistrate  to  return  depositions,  statement  and  undertakings 

of  witnesses,  to  the  court 

§  188.  Magistrate  to  inform  defendant  of  the  charge, 

and  his  right  to  counseL  —  When  the  defendant  is  brought 

before  a  magistrate  upon  an  arrest  either  with  or  without  warrant 

on  a  charge  of  having  committed  a  crime,  the  magistrate  must 

immediately  inform  him  of  the  charge  against  him,  and  of  his 

right  to  the  aid  of  counsel  in  eveiy  stage  of  the  proceedings,  and 

before  any  further  proceedings  are  had. 

8  R  8.,  1000,  §  14;  New  York  Const,  art  I,  §  6.  It  is  his  right  to  have 
counsel  present    (PwpU  y.  BeBteU,  8  Hill,  289;  Son y.  Ptople,  12  Wend.,  844.) 

§  189.  Time  to  send,  and  sending  for  counsel.  — He  must 
also  allow  the  defendant  a  reasonable  time  to  send  for  counsel, 
and  adjourn  the  examination  for  that  purpose ;  and  must,  upon 
the  request  of  the  defendant,  require  a  peace  officer  to  take  a 
message  to  such  counsel  in  the  town  or  city,  as  the  defendant 
may  name.  The  officer  must,  without  delay  and  without  fee, 
perform  that  duty. 

Id. 

If  desired  by  the  accused  he  has  the  right  to  haye  his  counsel  present  dur- 
ing the  examination.  {P^apU  y.  BeMl,  8  Hill,  289;  iSbn  y.  PtopU,  12  Wend., 
844.)  Reasonable  time  after  the  arrest  should  be  allowed  for  the  purpose  of 
employing  counsel,  where  the  accused  requests  it  (Id. ;  Son  y.  Pwple,  12 
Wend.,  844.) 

§190.  (Amended  1882.)  On  appearance  of  counsel,  or  wait- 
ing for  him  a  reasonable  time,  examination  to  proceed.  — 

The  magistrate,  immediately  after  the  appearance  of  connsel,  or  if 
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none  appear  and  the  defendant  require  the  aid  of  connsel,  must, 
after  waiting  a  reasonable  time  therefor,  proceed  to  examine  the 
case,  unless  the  defendant  waives  examination  and  elects  to  give 
bail,  in  which  case  the  magistrate  must  admit  the  defendant  to 
bail  if  the  crime  is  bailable,  as  provided  in  section  two  hundred 
and  ten ;  and  in  that  case  witnesses  in  attendance  or  shown  to  be 
material  for  the  people  may  be  required  to  appear  and  testify,  or 
to  be  examined  conditionally  as  prescribed  in  sections  two  hundred 
and  fifteen,  two  hundred  and  sixteen,  two  hundred  and  seventeen, 
two  hundred  and  eighteen,  two  hundred  and  nineteen  and  two 
hundred  and  twenty. 
Id. 

§  191.  (Amended  1882.)  When  to  be  completed ;  acfjoiini- 
znent.  —  The  examination  must  be  completed  at  one  session, 
unless  the  magistrate,  for  good  cause  shown,  adjourn  it.  The 
adjournment  cannot  be  for  more  than  two  days  at  each  time,  [  ] 
unless  by  consent  or  on  motion  of  the  defendant. 

New. 

(a)  Kagistrate  must  have  priaoner  before  him. — A  magistrate  has 
no  authority  to  commit  for  a  hearing  on  a  subsequent  day  until  the  accused 
has  been  first  brought  before  him.  (PraU  v.  J9tS,  16  Barb.,  803;  see  cases 
cited  under  §  165,  ante.) 

( h )  Orifne  agaizuBt  United  States.  —  A  state  magistrate  may  commit  for 
a  further  hearing  touching  a  crime  against  the  United  States.  (^  pa/rU 
Smith,  5  Cow,,  27d.) 

In  a  temporary  commitment  by  a  magistrate  for  further  examination  on  a 
charge  of  larceny,  not  necessary  to  state  whether  grand  or  petit  {BBople  y. 
muh,  5  Park.,  478;  16  Abb.,  281.) 

§  192.  On  acljoiininieiit,  defendant  to  be  committed,  or 
discharged  on  deposit  of  money.  —  If  an  adjournment  be  had 
for  any  cause,  the  magiBtrate  must  commit  the  defendant  for 
examination,  or  discharge  him  from  custody,  upon  his  giving  bail 
to  appear  during  the  examination,  or  upon  the  deposit  of  money 
as  provided  in  this  Code,  to  make  sure  of  his  appearance  at  the 
time  to  which  the  examination  is  adjourned. 
New. 

§  193.  Form  of  commitment.  —  The  commitment  for  exami- 
nation is  by  an  indorsement  signed  by  the  magistrate,  on  the  war- 
rant of  arrest,  to  the  following  effect :  "  The  within  named  A. 
B.,  having  been  brought  before  me  under  this  warrant,  is  com- 
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mitted  for  exanunation,  to  the  sheriff  of  the  county  of 

or  the  city  and  county  of  New  York,  "  to  the  keeper  of  the  city 

prison  of  the  city  of  New  York." 

New. 

(a)  Kot  tinder  seaL  — Warrant  of  commitment  need  not  be  under  seaL 
{Pdopls  y.  Bansom,  61  Barb.,  619;  Gano  v  ffaU,  5  Park.,  651.) 

{b)  Must  show  probable  g^dlt.  —  A  conmiitment  is  irregular  unless  it 
sbow  on  its  face  that  the  justice  had  determined  that  there  was  probable  cause 
to  believe  the  prisoner  guilty  of  the  offense  charged.  (People  v.  Shaner^  4i 
Park-,  166.) 

(e)  Miurt  have  prisoner  present  in  order  to  conunit. — A  magistrate  has 
no  authority  to  commit  for  a  hearing  on  a  subsequent  day  until  the  accused 
has  been  brought  before  him.    (PraU  v.  HiU,  16  Barb.,  803.) 

{d)  Surety  of  peace;  warrant  in. — A  justice,  after  deciding  a  case  of 
surety  of  the  peace,  and  permitting  the  defendant  to  depart,  may  subsequently 
issue  a  warrant  of  commitment.    (Qano  v.  Edll,  42  N.  Y.,  67;  5  Park.,  651.) 

(e)  Cronunitment  must  be  directed  to  an  officer.  -~  A  warrant  of  com- 
mitment not  directed  to  an  officer  or  class  of  officers  is  void,  and  will  be  no 
protection  to  the  officer  who  executes  it.    {Euesell  v.  Hubbard,  6  Barb.,  654.) 

A  State  magistrate  may  commit  for  a  further  hearing  touching  a  crime 
against  the  United  States.    (Be  parte  Smith,  5  Cow.,  278.) 

(/)  Fonn  of  recorder's  commitment.  —  Form  of  commitment  by  the 
recorder  of  New  York  of  a  person  indicted  in  court  of  sessions  for  larceny. 
(3  Park.,  148.) 

{g)  At  special  sessions ;  form  of. — A  commitment  issued  upon  conviction 
in  special  sessions  need  not  contain  a  statement  that  the  defendant,  when 
brought  before  magistrate,  requested  to  be  tried  by  court  of  special  sessions. 
(People  Y.  Moore,  8  Park.,  465.) 

§  194.  I>ei>06itioiis,  to  be  read  on  ezaminatloii,  and  wit- 
nesses examined.  —  At  the  examination,  the  magistrate  mnst,  in 
the  first  place,  read  to  the  defendant  the  depositions  of  the  wit- 
nesses examined  on  the  taking  of  the  information,  and  if  the 
defendant  request  it,  or  elects  to  have  the  examination,  must  sum- 
mon for  cross-examination  the  witnesses  so  examined,  if  they  be 
in  the  county.  He  must  also  issue  subpoenas  for  additional  wit- 
nesses required  by  the  prosecutor  or  defendant. 

New. 

(  a )  Deposition  not  evidence.  —  A  deposition  taken  before  a  committing 
magistrate  is  not  evidence  against  the  defendant,  unless  the  witnesses  were 
examined  in  his  presence  and  the  right  of  cross-examination  accorded.  (People 
r.  BB9Ua,  3  Hill,  889.) 

A  deposition  taken  under  the  police  law  of  1844  is  not  admissible  without 
proof  of  inability  to  obtain  the  personal  attendance  of  witnesses.  (People  v. 
Hodden,  3  Den.,  220.) 
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§  195.  ExamlTiatJon  of  witnesseB  to  be  in  presence  of 
defendant,  and  witnesaes  to  be  cross-examined  in  his 
behalf.  —  The  witnesses  mnst  be  examined  in  the  presence  of 
the  defendant,  and  may  be  cross-examined  in  his  behalf. 

New.    (8  R.  8.,  1000,  §  18.) 

(a)  WitneBses  most  be  examined  in  presence  of  prisoner. — Wit 
nesses  before  committing  magistrate  must  be  examined  in  presence  of  defend- 
ant, who  mnst  have  right  of  cross-examining  them.  (PtopU  v.  BesteU,  8  Hill, 
289  ;  Bebee  v.  Pe&plU,  5  id.,  88.) 

(h)  Prisoner  must  have  witnesses  if  he  desires  it,  and  counseL — On 
a  preliminary  hearing,  the  defendent  is  entitled  to  have  his  examination  taken, 
to  have  witnesses  sworn  and  examined  on  his  behalf,  and  have  the  assistance 
of  counsel.    (Son  v.  Peopls,  12  Wend.,  844.) 


§  196.  Defendant  to  be  informed  of  his  right  to  make  a 
statement.  —  When  the  examination  of  the  witnesses  on  the 
part  of  the  people  is  closed,  the  magistrate  mnst  inform  the 
defendant,  that  it  is  his  right  to  make  a  statement  in  relation  to 
the  charge  against  him  (stating  to  him  the  natnre  thereof) ;  that 
the  statement  is  designed  to  enable  him,  if  he  sees  fit,  to  answer 
the  charge  and  to  explain  the  facts  alleged  against  him ;  that  he  is 
at  liberty  to  waive  making  a  statement ;  and  that  his  waiver  cannot 
be  used  against  him  on  the  trial 

Id.,  §  16;  IRL.,  807,  §2. 

(a )  Must  be  informed  of  his  rights. —  On  a  judicial  examination  before 
a  magistrate  of  a  prisoner  charged  with  crime,  the  accused  must  be  informed 
as  to  his  rights  in  refusing  to  answer  questions  put  to  him.  (PsapU  v.  MeMahortf 
2  Park.,  860,  670  ;  see,  also.  People  v.  Hendriekaan,  1  Park.,  416,  and  cases 
cited,  where  the  question  is  fully  discussed  ;  see,  also.  People  v.  McuewU,  1 
Wh.  C.  C,  168.) 

{h)  Oannot  be  made  to  criminate  himself. — The  statements  or  oath  of 
a  party  accused  cannot  be  given  in  evidence  against  him.  (Lewie*  case,  6 
Carr  &  P.,  161 ;  DavicTs  eaee.  Id.,  177 ;  Otoeru^  ease,  0  id.,  288  ;  EaworWe 
case,  4  id,  254.) 

(c)  Prisoner's  testimony  while  under  arrest  inadmissible. —  Testi- 
mony of  prisoner  while  under  arrest  cannot  be  used  against  him.  (9  How., 
155;  8  id.,  402.) 


§  197.  Waiver  of  his  right  and  its  effect.  —  If  the  defend- 
ant waive  his  right  to  make  a  statement,  the  magistrate  must 
make  a  note  thereof,  immediately  following  the  depositions  of  the 
witnesses  against  the  defendant. 

New. 
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§  198.  Statement,  how  taken.  —  If  the  defendant  choose 
to  make  a  statement,  the  magistrate  must  proceed  to  take  it  in 
writing,  without  oath,  and  must  put  to  the  defendant  the  follow- 
ing questions  only : 

What  is  your  name  and  age  2 

"Where  were  you  born  ? 

Where  do  you  reside,  and  how  long  have  you  resided  there  ? 

What  is  your  business  or  profession  ? 

Give  any  explanation  you  may  think  proper,  of  the  circum- 
stances appearing  in  the  testimony  against  you,  and  state  any 
facts  which  you  think  will  tend  to  your  exculpation. 

8  R  a,  1000,  §  10. 

See  BdUnger  y.  PioopU,  8  Wend.,  595  ;  PeopU  y.  Moore,  15  id.,  419  ;  see,  also. 
Ex  parte  Boswell,  84  How.,  847. 

§  199.  Statement,  how  taken.  —  The  answer  of  the  defend 
ant  to  each  of  the  questions  must  be  distinctly  read  to  him  as  it 
is  taken  down.    He  may  thereupon  correct  or  add  to  his  answer, 
and  it  must  be  corrected  until  it  is  made  conformable  to  what  he 
declares  to  be  the  truth. 

8  R  8.,  1000,  §§  16, 19. 

§  200.  How  reduced  to  writing  and  authenticated.  — 

The  statement  must  be  reduced  to  writing  by  the  magistrate,  or 
nnder  his  direction,  and  authenticated  in  the  following  manner : 

1.  The  authentication  must  set  forth,  in  detail,  that  the  defend- 
ant was  informed  of  his  rights  as  provided  in  section  one  hundred 
and  ninety-six,  and  that,  after  being  so  informed,  he  made  the 
statement ; 

2.  It  must  contain  the  questions  put  to  him,  and  his  answers 
thereto,  as  provided  in  sections  one  hundred  and  ninety-eight  and 
one  hundred  and  ninety-nine ; 

3.  It  may  be  signed  by  the  defendant,  or  he  may  refuse  to  sign 
it ;  but  if  he  refuse  to  sign,  his  reason  therefor  must  be  stated 
as  he  gives  it ; 

4.  It  must  be  signed  and  certified  by  the  magistrate. 

8  R  a,  1000,  g  18. 

Fisople  y.  Seitdl,  8  Hill,  289  ;  see,  also,  BeOinger  y.  FBopU,  8  Wend.,  696 ; 
People  y.  Moore,  16  id.,  419. 

The  prisoner's  statement  need  not  be  signed  by  him  in  order  to  make  it 
eyidence.  (People  y.  Johnson,  1  Wh.  C.  C,  198 ;  People  y.  Webster,  8  Park., 
506;  14  How.,  242.) 
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§  201.  After  statement  of  waiver,  defendant's  witnesses 
to  be  examined. —  After  the  waiver  of  the  defendant  to  make 
a  statement,  or  after  he  has  made  it,  his  witnesses,  if  he  produce 
any,  must  be  sworn  and  examined. 

Id.,  §  17. 

§  202.  Witnesses  to  be  kept  apart.  —  The  witnesses  pro- 
duced on  the  part  either  of  the  people  or  of  the  defendant  cannot 
be  present  at  the  examination  of  the  defendant ;  and  while  a  wit- 
ness is  under  examination,  the  magistrate  may  exclude  all  witnesses 
who  have  not  been  examined.  He  may  may  also  cause  the  wit- 
nesses to  be  kept  separate,  and  to  be  prevented  from  conversing 
with  each  other  until  they  are  all  examined. 

3  R  8.,  1000,  §  18. 

§  203.  Who  may  be  present  at  examination. —  The  mag- 
istrate must  also,  upon  the  request  of  the  defendant,  exclude 
from  the  examination  every  person,  except  the  clerk  of  the 
magistrate,  the  prosecutor  and  his  counsel,  the  attorney  general, 
the  district  attorney  of  the  county,  the  defendant  and  his  counsel 
and  the  officer  having  the  defendant  in  custody. 
New. 

§  204.  (Amended  1882.)  Testimony,  how  taken  and 
authenticated. —  The  testimony  given  by  each  witness  must  be 
reduced  to  writing,  as  a  deposition,  by  the  magistrate  or  under 
his  direction,  and  authenticated  in  the  following  manner : 

1.  The  authentication  must  state  the  name  and  age  of  the  wit- 
ness, his  place  of  residence,  and  his  business  or  profession  ; 

2.  It  must,  unless  deposition  by  question  and  answer  be  waived 
by  the  defendant  and  the  witness,  contain  the  questions  put  to 
the  witness  and  his  answers  thereto,  each  answer  being  distinctly 
read  to  him  as  it  is  taken  down  and  being  corrected  or  added  to, 
until  it  is  made  conformable  to  what  he  declares  to  be  the  truth ; 

3.  If  a  question  put  be  objected  to  on  either  side,  and  over- 
ruled, or  the  witness  decline  answering  it,  that  fact,  with  the 
ground  on  which  the  question  was  overruled  or  the  answer 
declined,  must  be  stated  ; 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he 
refuse  to  sign  it,  his  reason  for  refusing  must  be  stated  in  writing 
as  he  gives  it ; 
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5.  It  must  be  signed  and  certified  by  the  magistrate. 

3  R.  a,  1000,  §  19. 

( a )  Prisoner  may  cross-examine  witnesses. —  A  deposition  taken  before 
a  committing  magistrate  is  not  evidence  against  the  defendant,  unless  the 
witnesses  were  examined  in  his  presence,  and  the  right  of  cross-examination 
accorded.     (People  v.  BesieU,  8  Hill,  289.) 

( h )  Need  not  reduce  evidence  to  writing^.  —  Held,  magistrate  not  bound 
to  reduce  testimony  to  writing.     (Ex  parte  BomoeU,  34  How., 847.) 

( c )  Need  not  be  signed.  —  The  prisoner's  examination  need  not  be  signed 
by  him  in  order  to  make  it  evidence.    (People  v.  JoJmson,  1  Wh.  0.  C,  198.) 

(d)  Magistrate  may  commit  for  refusal  to  be  sworn.  —  Where  a  pris 
oner  refuses  to  be  sworn  and  examined  as  to  the  cause  of  his  intoxication,  the 
magistrate  has  no  power  to  commit  him  for  refusal.  (People  v.  Webber,  8  Park., 
603;  14  How.,  242.) 

§  205.  DepoBitiLons  and  statement ;  how  and  by  whom 
kept.  —  The  magistrate  or  his  clerk  must  keep  the  depositions 
taken  on  the  information  or  on  the  examination,  and  the  state- 
ment of  the  defendant,  if  any,  until  they  are  returned  to  the 
proper  court ;  and  must  not  permit  them  to  be  inspected  by  any 
person,  except  a  judge  of  a  court  having  jurisdiction  of  the 
offense,  the  attorney  general,  the  district  attorney  of  the  county, 
and  the  defendant  and  his  counsel. 

3R  S.,  iOOl,  §2a 

§  206.  Defendant  entitled  to  copies  of  depositions  and 
statement.  —  If  the  defendant  be  held  to  answer  the  charge,  the 
magistrate  or  his  clerk  having  the  custody  of  the  depositions  taken 
on  the  information  or  examination,  and  of  the  statement  of  the 
defendant,  must,  on  payment  of  his  fees  at  the  rate  of  five  cents 
for  every  hundred  words,  and  within  two  days  after  demand,  fur- 
nish to  the  defendant,  or  his  counsel,  a  copy  of  the  depositions 
and  statement,  or  permit  either  of  them  to  take  a  copy. 

New. 

§  207.  Defendant,  when  and  how  to  be  discharged.  — 

After  hearing  the  proofs,  and  the  statement  of  the  defendant,  if 
he  have  made  one,  if  it  appear,  either  that  a  crime  has  not  been 
committed,  or  that  there  is  no  sufficient  cause  to  believe  the 
defendant  guilty  thereof,  the  magistrate  must  order  the  defendant 
to  be  discharged,  by  an  indorsement  on  the  depositions  and  state- 
ment, signed  by  him,  to  the  following  effect :  "  There  being  no 
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suflScient  cause  to  believe  the  within  named  A.  B.  guilty  of  the 
oflFense  within  mentioned,  I  order  him  to  be  discharged." 

8  R  S.,  1000,  g20. 

(a)  Oommittin^  magistrate  may  discharge. —A  magistrate,  if  he  be 
satisfied  that  there  is  no  cause  for  a  commitment,  may  discharge  the  party 
accused.    {9ecor  y.  Bdbeock,  2  Johns.,  208.) 

{b)  But  not  after  taking  bail  —  After  a  prisoner  has  given  bail  to  the 
court  of  sessions  the  committing  magistrate  cannot  discharge  him.  {Sandrock 
V.  Knop,  84  How.,  191.) 

§  208.  When  and  how  to  be  committed.  —  If,  however,  it 
appear  from  the  examination  that  a  crime  has  been  committed 
and  that  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must,  in  like  manner,  indorse  on  the  depo- 
sitions and  statement,  an  order,  signed  by  him,  to  the  following 
effect :  "  It  appearing  to  me  by  the  within  depositions  [and  state- 
ment, if  any]  that  the  crime  therein  mentioned  [or  any  other 
crime  according  to  the  fact,  stating  generally  the  nature  thereof] 
has  been  committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  guilty  thereof,  I  order  that  he  be  held  to  answer 
the  same." 

New. 

(a)  Need  not  be  tinder  seal — A  warrant  of  commitment  need  not  be 
under  seal.  {People  v.  Batodon,  61  Barb.,  619;  Chino  v.  JBaU,  6  Park.,  651;  43 
N.  Y. ,  67.) 

(b)  Must  show  probable  cause  of  guilt.  —  A  commitment  is  irregular 
unless  it  show  upon  its  face  that  the  justice  had  determined  there  was  proba- 
ble cause  to  believe  the  prisoner  guilty  of  the  offense  charged.  {People  t. 
Bhon^,  4  Park.,  166.) 

( c )  Prisoner  must  be  present. — A  magistrate  has  no  authority  to  commit 
for  a  hearing  on  a  subsequent  day  until  the  accused  has  been  brought  before 
him.    {Pratt  v.  HiU,  16  Barb.,  808.) 

( d )  Must  be  directed  properly.  —  A  warrant  of  commitment  not  directed 
to  an  officer,  or  a  class  of  officers,  is  void.    {RiU9M  y.  Hvbba/rd,  6  Barb.,  654.) 

( 0 )  For  crime  against  ITnited  States.  —  A  state  magistrate  may  commit 
for  a  further  hearing  touching  a  crime  against  the  United  States.  (JSs  pa/tie 
Smith,  5  Cow.,  273.) 

(/)  May  commit  for  peijuryl — If  a  witness  testify  to  a  palpable  untruth 
in  the  presence  of  the  court,  he  may  be  ordered  into  custody  for  perjury. 
{Lindsay  v.  People,  67  Barb.,  548.) 

{g)  May  amend  mittimus.  —  A  justice  of  the  peace  may  amend  his 
mUtimus  after  a  defendant  has  been  imprisoned  on  it.  {JBke  pa/rte  Hogan, 
55  How.,  458.) 
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{h)  What  miut  state.  —  A  mit(imu»  issued  by  a  justice  of  the  peace  or  a 
police  justice  on  a  conviction  for  petit  larceny,  which  simply  states  the  offense, 
conviction  and  judgment  thereon,  without  averring  the  jurisdictional  facts,  is 
sufficient    {Eat  fwrte  Eogan,  65  How.,  458.) 

§  209.  Order  for  commitinedit. — ^If  the  crime  be  not  bail- 
able, the  following  words,  or  words  to  the  same  effecst,  must  be 
added  to  the  indorsement :  ^^  And  that  he  be  committed  to  the 
sheriff  of  the  connty  of  ,"  [or  in  the  city  and  county  of 

New  York,  "  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York.''] 

New.    (See  cases  ated  in  §  206,  ante,) 

§  210.  Certdflcate  of  bail  being  taken. — If  the  crime  be 
baQable,  and  bail  be  taken  by  the  magistrate,  the  following  words, 
or  words  to  the  same  effect,  mnst  be  added  to  the  indorsement 
mentioned  in  section  two  hundred  and  eight:  "And  I  have 
admitted  him  to  bail  to  answer,  by  the  undertaking  hereto 
annexed." 

New.    (See  PwpU  v.  BurUnU,  44  Barb.,  126.) 

§  211.  Defendant  to  choose  how  he  shall  be  tried. —  If 

the  crime  with  which  the  defendant  is  charged  be  one  triable,  as 
hereinbefore  provided,  by  a  court  of  special  sessions  of  the  county 
in  which  the  same  was  committed,  the  magistrate,  before  holding 
the  defendant  to  answer,  must  inform  him  of  his  right  to  be  tried 
by  a  jury  after  indictment,  and  must  ask  him  how  he  will  be 
tried.  If  the  defendant  shall  require  to  be  tried  by  a  jury 
after  indictment,  he  can  only  be  held  to  answer  to  a  court  having 
authority  to  inquire  by  the  intervention  of  a  grand  jury  into 
offenses  triable  in  the  county.  If  he  shall  not  so  require,  he  may 
be  held  to  answer  at  the  court  of  special  sessions. 
New. 

(a)  The  election  must  be  tmequivocaL  —  The  election  to  be  tried  by  a 
ma^trate  is  a  positive  act  and  must  be  distinctly  made,  or  the  magistrate 
acquires  no  juriadiction  to  try  the  oifender.    (People  v.  lAed,  19  Alb.  L.  J. 
400.) 

(b)  Sixnple  plea  of  not  gfnlty  with,  bail,  not  enough.  —  Pleading  not 
guQty  and  giving  baO  for  appearance  at  a  future  day  before  such  magistrate, 
is  not  sufficient  to  confer  upon  a  magistrate  Jurisdiction  to  try  him.    (Id.) 

Especially  when  he  offers  to  waive  examination  and  give  bail  for  his  appear- 
ance at  the  oyer  and  terminer  or  general  sessions.  (Id. ;  People  v.  Putnam,  3 
^uk.,  886;  Bm  v.  Poople,  20  N.  T.,  868.) 
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(e)  Waiver  must  be  express.  —  The  special  sessions  cannot  acquire 
jurisdiction  to  try  a  prisoner  for  a  crime,  unless  he  expressly  waives  the  right 
to  be  tried  by  a  jury,    {People  v.  MaUon,  89  Barb.,  454.) 

It  will  not  do  to  ask  him  if  he  elects  to  be  tried  by  this  court;  the  question 
if  he  waives  a  trial  by  jury  must  be  clearly  put.     (Id.) 

{d)  Waiver  must  appear  in  minutes.  —  And  where  this  does  not  appear 
in  the  minutes  or  record,  the  conviction  is  void.  (Id. ;  see  contra.  People  v. 
Goodwin,  5  Wend.,  251.) 

( e)  Prisoner  cannot  recall  waiver.  —  A  prisoner  having  once  waived  the 
right  to  trial  by  jury  and  having  elected  to  be  tried  by  special  sessions,  cannot 
recall  the  waiver.    (People  v.  RUey,  5  Park.,  401.) 

(/)  When  prisoner  elects  he  waives  all  jurisdictional  questions. — 

Where  a  person  elects  to  be  tried  by  special  sessions,  he  waives  all  jurisdi& 
tional  objections.    (QiU  v.  People,  3  Hun,  187.) 

§  212.  Order  for  bail,  on  commitment. —  If  the  crime  be 
bailable  and  the  defendant  be  admitted  to  bail,  but  bail  have  not 
been  taken,  the  following  words,  or  words  to  the  same  effect, 
must  be  added  to  the  indorsement  mentioned  in  section  two  hun- 
dred and  eight,  "  and  that  he  be  admitted  to  bail  in  the  sum  of 
dollars,  and  be  committed  to  the  sheriff  of  the  county  of  ," 

[or  in  the  city  and  county  of  New  York,  "  to  the  keeper  of  the 
city  prison  of  the  city  of  New  York,"]  until  he  gives  such  bail." 
New. 

§  213.  Form  of  commitment. —  If  the  magistrate  order  the 
defendant  to  be  committed,  as  provided  in  sections  two  hundred 
and  nine  and  two  hundred  and  twelve,  he  must  make  out  a  com- 
mitment, signed  by  him,  with  his  name  of  office,  and  deliver  it, 
with  the  defendant,  to  the  officer  to  whom  he  is  committed,  or  if 
that  officer  be  not  present,  to  a  peace  officer,  who  must  immedi- 
ately deliver  the  defendant  into  the  proper  custody,  together  with 
the  commitment. 

New.  (See  §  198,  arUe,  and  cases  there  cited;  also  §208,  ante^  and  cases 
there  cited.) 

§  214.  Form  of  commitment.  —  The  commitment  must  be 
to  the  following  effect : 

"  CocTNTY  OF  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  State  of  New  York : 

"  To  the  sheriff  of  the  county  of  Albany  "  [or  in  the  city  and 

county  of  Xew  York,  "  to  the  keeper  of  the  city  prison  of  the 

city  and  county  of  New  York  "]. 
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"An  order  having  this  day  been  made  by  me,  that  A.  B.  be 
held  to  answer  to  the  court  of  upon  a  charge  of 

[stating  briefly  the  nature  of  the  crime],  yon  are  commanded  to 
receive  him  into  your  custody,  and  detain  him  until  he  be  legally 
discharged. 

"  Dated  at  the  City  of  Albany  [or  as  the  case  may  be],  this 

day  of  ,  18    . 

«  C.  D., 

'^  Justice  of  ike  PeaceP 

[Or  as  the  case  may  be.] 

New.    (See  §103,  a^nJU,  and  cases  there  cited;  also  §208  and  cases  there 
cited.) 

§  215.  Undertakiiig  of  witnesses  to  appear;  when  and 
how  taken,  —  On  holding  the  defendant  to  answer,  the  magis- 
trate may  take  from  each  of  the  material  witnesses  examined 
before  him  on  the  part  of  the  people,  a  written  undertaking,  to 
the  effect  that  he  will  appear  and  testify  at  the  court  to  which  the 
depositions  and  statement  are  to  be  sent,  or  that  he  will  forfeit 
the  sum  of  one  hundred  dollars. 

8 R  8.,  100,  §21;  2 R  L.,  607,  §2. 

§  216.  Security  for  appearance  of  witnesses ;  when  and 

how  required.  — When  the  magistrate  is  satisfied,  by  proof  on 
oath,  that  there  is  reason  to  believe  that  any  such  witness  will 
not  appear  and  testify,  unless  security  be  required,  he  may  order 
the  witness  to  enter  into  a  written  undertaking,  with  such  sure- 
ties, and  in  such  sum  as  he  may  deem  proper,  for  his  appearance 
as  specified  in  the  last  section. 
Id.,  §23. 


§  217.  Ihfknts  and  married  women  may  be  required  to 
give  security  for  appearance  as  witnesses.  —  Infants  and 
married  women,  who  are  material  witnesses  against  the  defendant, 
may  in  like  manner  be  required  to  procure  sureties  for  their 
appearance,  as  provided  in  the  last  section. 

Id.,  §24. 

§  218.  Witnesses  to  be  committed  on  refiisal  to  give 
security  for  appearance.  —  If  a  witness,  required  to  enter 
into  an  undertaking  to  appear  and  testify,  either  with  or  without 
sureties,  refuse  compliance  with  the  order  for  that  purpose,  the 
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magistrate  must  commit  him  to  prison  until  he  comply  or  be 
legally  discharged. 

Id.,  §  25. 

§  219.  Witness,  unable  to  give  security,  may  be  con- 
ditionally examined.  —  When,  however,  it  satisfactorily 
appeai-s,  by  the  examination  on  oath  of  the  witness  or  of  any 
other  person,  that  the  witness  is  unable  to  procure  sm^ties,  he 
may  be  forthwith  conditionally  examined,  on  behalf  of  the  people, 
in  the  manner  and  with  the  effect  provided  in  this  Code,  and 
must  thereupon  be  discharged. 

New.    (See  §§  620-635,  post) 

§  220.  Last  section  not  applicable  to  prosecutors  or 
accomplices.  —  The  last  section  does  not  apply  to  the  prosecutor 
or  to  an  accompUce  in  the  commission  of  the  crime  charged. 

New. 


§  221.  Magistrate  to  return  depositions,  statements  and 
undertakings  of  witnesses,  to  the  court.  —  When  a  magis- 
trate has  discharged  a  defendant,  or  hajs  held  him  to  answer,  as 
provided  in  sections  two  hundred  and  seven  and  two  hundred 
and  eight,  he  must,  return  to  the  next  court  of  oyer  and  term- 
iner or  court  of  sessions  of  the  coimty,  or  city  court  having  power 
to  inquire  into  the  offense  by  the  intervention  of  a  grand  jury, 
at  or  before  its  opening  on  the  first  day,  the  warrant,  if  any,  the 
depositions,  the  statement  of  the  defendant,  if  he  have  made  one, 
and  all  undertakings  of  bail,  or  for  the  appearance  of  witnesses, 
taken  by  him. 

8  R.  S.,  1001,  §  28;  see  g§  194  and  205,  and  cases  ante  and  cases  there 
cited. 
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TITLE  IV. 

OF    PB0GEEDIN06    AFTETl    OOHMITMBNT,    AND    BEFORE 

INDICTMENT. 

Chaftbb   L  Preliminaiy  provisioiis. 

n.  Formation  of  the  grand  juiy;  its  powers  and  duties. 


CHAPTER  I. 

PBELnnNABT  FBOYI8ION8. 

SnOTiON  228.  Grimes ;  how  prosecuted. 

§  222.  CrixndB ;  how  prosecutecL  —  All  crimes  prosecuted 
in  a  court  of  oyer  and  terminer,  or  in  a  court  of  sessions,  or  in  a 
city  court,  must  be  prosecuted  by  indictment. 

New.    (N.  T.  Ck>nst.,  art.  I,  §  6  ;  U.  S.  Const.,  art  Y;  1  R  S.,  876,  §  13.) 


CHAPTEE  II. 

FOSMATION  OF  THE  GRAND  JITBY,   IIS  P0WBB8   AND   DUTIBS. 

BacnoK  23:),  334 Grand  jury  defined. 

335,  336,  337.  For  what  courts  to  be  drawn ;  the  order. 

238.  Misdescription. 

339.  Mode  of  selecting  grand  jurors. 

290.  If  sixteen  grand  jurors  do  not  appear,  additional  number  to  be 

ordered. 
281,  388,  338.  Manner  of  designating  the  additional  grand  jurors. 
234.  Summoning  the  additional  grand  jurors,  and  compelling  their 

attendance. 

239.  When  new  grand  jury  may  be  summoned  for  the  same  court. 

286.  Grand  jury,  how  drawn  when  more  than  a  sufficient  number 

attends. 

287.  Who  may  challenge  an  individual  grand  juror. 

288.  Causes  of  discharge  of  the  panel 

•    289.  Causes  of  challenge  to  an  individual  grand  jurcr. 

340.  Manner  of  taking  and  trying  the  challenges. 

341.  Decision  upon  the  challenge. 

342.  Effect  of  allowing  a  challenge  to  an  individual  grand  juror. 

243.  Violation  of  last  section. 

244.  Appointment  of  forenuin. 

245.  346,  347.  Oath  of  the  foreman  and  the  other  grand  jurors. 
248.  Charge  of  the  court 
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Section  249.  Retirement  of  the  grand  jury. 

2o0.  Appointment  of  a  clerk,  and  his  duties. 

251.  Discharge  of  the  grand  jury. 

252.  Power  of  grand  jury  to  inquire  into  crimes,  etc. 

253.  Foreman  may  administer  oaths. 

254.  Definition  of  indictment. 

255.  Evidence  receivable  before  the  grand  jury. 

256.  Same. 

257.  Grand  jury  not  bound  to  hear  evidence  for  the  defendant,  but 

may  order  explanatory  evidence  to  be  produced. 

258.  Degree  of  evidence  to  warrant  an  indictment. 

259.  Grand  jurors  must  declare  their  knowledge  as  to  commission  of 

a  crime. 

260.  Grand  jury  must  inquire  as  to  persons  imprisoned  on  criminal 

charges  and  not  indicted  ;  the  condition  of  public  prisons, 
and  the  misconduct  of  public  officers. 

261.  Grand  jury  entitled  to  access  to  public  prisons,  and  to  examine 

public  records. 

262.  263,  264.  When  and  from  whom  they  may  ask  advice,  and  who 

may  be  present  during  their  sessions. 

265.  Secrets  of  the  grand  jury  to  be  kept. 

266.  Grand  jury;  when  bound  to  disclose  the  testimony  of  a  witness. 

267.  Grand  juror  not  to  be  questioned  for  his  conduct  as  such. 

§  223.  Grand  jury  defined.  —  A  grand  jury  is  a  body  of 
men,  returned  at  stated  periods  from  the  citizens  of  the  county, 
before  a  court  of  competent  jurisdiction,  and  chosen  by  lot,  and 
sworn  to  inquire  of  crimes  committed  or  triable  in  the  county. 

3  R.  8.,  1018,  §  26  ;  1  R  S.,  876,  §  12. 

A  grand  jury  has  full  power  to  make  inquiry  and  present,  by  indictment, 
ul  persons  charged  with  crime.  {People  v.  HyUr,  1  Park. ,  566  ;  FreTieh  v.  JPeo- 
ple,  6  id.,  114  ;  People  v.  Paige,  Id.,  600 ;  People  v.  Horion,  4  id.,  222  ;  People 
V.  Refferman,  5  id.,  393.) 

How  selected  at  common  law.  (2  Hawk.,  P.  C,  ch.  25,  §  16 ;  1  Bish.  Crim. 
Proc,  §849.) 

§  224.  Grand  jury  defined*  —  The  grand  jury  must  consist 
of  not  less  than  sixteen  and  not  more  than  twenty -three  persons, 
and  tlie  presence  of  at  least  sixteen  is  necessary  for  the  transaction 
of  any  business. 

3  R  S.,  1018,  §26. 

(a)  Number  at  eonimon  law. —  A  common-law  grand  jury  must  contain 
not  over  twenty-three  nor  under  twelve.  (1  Bish.  Crim.  Proc. ,  §  854  ;  1  Chitt. 
Cr.  L.,  311  ;  Rex  v.  Marsh,  1  Nev.  &  P.,  187  ;  Harding  v.  State,  22  Ark.,  210  ; 
People  V.  Oatewood,  20  Cal,  146  ;  Ke^ch  v.  State,  15  Fla.,  591 ;  Barron  v.  P^o- 
vie,  73  111.,  256  ;  Leatliers  v  Stnte.,  26  Miss.,  73.) 

( 6 )  Error  to  swear  twenty-four.—  It  is  error  to  swear  twenty-four  per- 
sons as  a  grand  Jury.    {People  v.  King,  2  Gaines,  98.) 
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(c)  Objoction  must  be  taken  in  court  below. —  However  a  conviction 
"Will  not  be  reversed  because  the  indictment  purports  to  have  been  found  by 
twenty-four  grand  jurors,  if  the  objections  were  not  taken  in  court  below. 
(Conkey  v.  People,  1  Abb.  Dec,  418  ;  5  Park.,  81.) 

{d)  Twelve  must  concur. —  In  England  and  all  our  states  twelve  of  the 
grand  jurors  must  consent  in  order  to  render  the  finding  valid.  (2  Hawk. 
P.  C,  ch.  25,  §  16  ;  State  v.  MOler,  8  Ala.,  343  ;  Hudson  v.  Slate,  1  Blackf. 
317  ;  ^aU  v.  Davis,  2  Ire.,  163  ;  Com,  v.  Sayers,  8  Leigh,  723  ;  Low*s  case,  4 
Greenf.p  439  ;  State  v.  Clayton,  11  Rich.,  581  ;  State  v.  Syrnands,  86  Me.,  128.) 

{e)  Kay  move  to  quaah  on  g^und  of  less  than  twelve. —  The 
prisoner,  on  his  arraignment,  ma^  move  to  quash  the  indictment  on  the  ground 
that  twelve  grand  jurors  did  not  concur.  (People  v.  Shattuek,  6  Abb.  [N.  C],  83.) 

§  225.  (Amended  1882.)  For  what  courts  to  be  drawn ; 
the  order.  —  A  grand  jury  must  be  drawn  for  every  term  of 
tlie  following  courts : 

1.  The  court  of  oyer  and  terminer,  except  in  the  city  and 
county  of  New  York,  and  the  county  of  Kings,  and  except  for 
extraordinary  or  adjourned  terms ; 

2.  The  court  of  general  sessions  of  the  city  and  county  of  New 
York  and  the  court  of  sessions  of  the  county  of  Kings ;  and 

3.  The  city  courts  whenever  an  indictment  can  be  there  found. 
New  in  form.    (See  3  R.  8.,  1016,  §§  10,  11.) 

§226.  (Amended  1882.)  For  what  courts  to  be  drawn;  the 
order. —  A  grand  jury  may  also  be  drawn : 

1.  For  every  other  court  of  sessions,  when  specially  ordered 
by  the  court  or  by  the  board  of  supervisors  ; 

2.  For  the  court  of  oyer  and  terminer  in  the  city  and  county 
of  New  York,  upon  the  order  of  a  judge  of  the  supreme  court, 
elected  in  the  first  judicial  district ; 

3.  For  the  court  of  oyer  and  terminer  of  the  county  of  Kings, 
upon  the  order  of  a  judge  of  the  supreme  court  elected  in  the 
second  judicial  district. 

New  in  form.    (See  Id) 

§  227.  For  what  courts  to  be  drawn ;  the  order.  —  If 
made  by  the  court  or  a  judge  thereof,  the  order  for  a  grand  jury 
most  be  entered  upon  its  minutes,  and  a  copy  thereof  filed  with 
the  county  clerk,  at  least  twenty  days  before  the  term  for  which 
the  jury  is  ordered.  If  made  by  the  board  of  supervisora  a 
copy  thereof,  certified  by  tlie  clerk  of  the  board,  must  be  filed 
with^the  county  clerk,  at  least  twenty  days  before  the  term ;  and 
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when  so  filed,  is  conclusive  evidence  of  the  authority  for  drawing 
the  jury. 
New  in  form.    (See  Id.) 


%  228.  Misdeficription  in  order«  —  A  misdescription  of  the 
title  of  the  court  in  an  order  for  a  grand  jury  does  not  affect  the 
validity  of  the  order,  if  it  can  be  plainly  understood  therefrom 
what  court  is  intended. 

§  229.  Mode  of  selectdng  grand  jurors.  —  The  mode  of 
selecting  grand  jurors  is  prescribed  by  special  statutes. 
New.    (See  Code  avil  Proc.,  §§  2293-2301,  8314,  8851.) 

( a )  Color  of  lawful  authority  enougli.  —  It  is  sufficient  to  the  validity 
of  an  indictment  that  the  grand  jury  acted  under  color  of  lawful  authority. 
The  prisoner  cannot  plead  that  it  was  irregularly  organized.  {Peopls  v.  JMan^ 
6  Hun,  232;  Id.,  493;  64  N.  Y.,  485.) 

(b)  What  sufficient,  warrant  or  venire.  —  A  general  warrant  or  venire 
under  the  seal  of  the  court  to  the  sheriff,  to  summon  grand  and  petit  jurors 
for  the  trial  of  all  the  causes  which  are  to  be  tried  before  the  court  of  general 
sessions,  is  sufficient.  And  there  need  not  be  a  venire  in  each  particular  case. 
(People  V.  Oen.  Sess,  of  Herkimer,  20  Johns.,  810.) 

( c )  Precept  not  necessary.  —  It  seems,  however,  that  the  issuing  of  pre- 
cept is  not  necessary  to  give  validity  to  the  acts  of  the  grand  jury,  it  having 
been  regularly  drawn  and  summoned.  {People  v,  Roinnaon,  2  Park.,  235;  Peo- 
ple y.  Oummings,  Sid.,  343;  McGann  v.  People,  Id.,  272;  contra,  MeOuireY, 
People,  2  Park.,  148.) 

( d )  Objections  to  grand  jury,  when  taken.  —  Objection  to  organization 
of  grand  jury  is  too  late  after  issue  joined,  and  case  on  part  of  people  has 
been  gone  through  with.    (People  v.  Or^ffln,  2  Barb.,  427.) 

(e)  What  irregularity  ground  for  quashing.  —  It  is  no  ground  for 
quashing  an  indictment,  that  the  list  from  which  the  grand  jury  was  drawn, 
contained  one  less  than  the  number  required  by  statute.  (People  v.  HaniaU,  8 
Park.,  112.) 

§  230.  If  sixteen  grand  jurors  do  not  appear,  additional 
number  to  be  ordered.  —  If  at  any  court  of  oyer  and  terminer 
or  court  of  sessions,  except  in  the  counties  of  Genesee,  Orleans, 
and  St.  Lawrence,  there  shall  not  appear  at  least  sixteen  persons, 
dnly  qualified  to  serve  as  grand  jnrors,  who  have  been  summoned, 
or  if  the  number  of  grand  jurors  attending  shaU  be  reduced  below 
sixteen,  such  court  must,  by  order  to  be  entered  in  its  minutes, 
require  the  clerk  of  the  county  to  draw,  and  the  sheriff  to  summon, 
such  additional  number  of  grand  jurors  as  shall  be  necessary,  and 
must  specify  the  number  required  in  the  order. 

8RS.,  1018,  §28. 
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§  231.  Manner  of  deflignatlng  the  additional  grand 
jurors.  — The  clerk  of  the  county  must  forthwith  bring  into  the 
court  the  box  containing  the  names  of  the  grand  jurors,  from 
which  grand  jurors  in  the  county  are  required  to  be  drawn ;  and 
he  must,  in  the  presence  of  the  court,  proceed  publicly  to  draw 
the  number  of  grand  jurors  specified  in  the  order ;  and  when  such 
drawing  is  completed,  he  must  make  two  lists  of  the  persons  so 
drawn,  each  of  which  must  be  certified  by  him  to  be  a  correct  list 
of  the  names  of  the  persons  so  drawn  by  him,  one  of  which  he  must 
file  in  his  office,  and  the  other  he  must  deliver  to  the  sheriff. 
Id. 

§  232.  Manner  of  designating  the  additional  grand 
jurors.  —  The  sheriff  must  accordingly,  in  the  manner  required 
in  respect  to  the  grand  jurors  originally  drawn,  forthwith  summon 
the  persons  whose  names  are  drawn  or  designated  in  the  list, 
provided  in  section  two  hundred  and  thirty-one,  to  appear  in 
the  court  requiring  their  attendance  at  the  time  designated,  and 
they  must  attend  and  serve  as  if  they  had  been  originally  sum- 
moned as  grand  jurors,  and  subject  to  the  same  penalties,  xmless 
excused  or  discharged  by  the  court. 

Id.,  §24. 

§  233.  (Amended  1882.)  Manner  of  designating  the  addi- 
tional grand  jurors. —  In  the  counties  of  Genesee,  Orleans  and 
St.  Lawrence,  the  names  of  the  persons  required  to  complete  the 
grand  jury  may,  in  the  discretion  of  the  court,  be  drawn  as  pro- 
vided in  the  last  section,  or  may  be  pubKcly  designated  by  the 

court,  from  the  bystanders  or  the  body  of  the  county. 
Id.,  §23. 

§  234.  Summoning  the  additional  grand  jurors,  and 
oompelling  their  attendance.  —  The  sheriff  must  accordingly, 
in  the  manner  required  in  respect  to  the  grand  jurors  originally 
drawn,  forthwith  summon  the  persons  whose  names  are  drawn  or 
designated,  as  provided  in  the  last  two  sections,  who  must  attend 
and  serve  as  if  they  had  been  originally  summoned  as  grand 
jurors,  and  are  subject  to  the  same  penalties,  unless  excused  or 
discharged  by  the  court. 

Id.,  §34. 

§235.  When  new  grand  jury  may  be  summoned  for  the 
court— If  a  crime  be  committed  during  the  sitting  of 
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the  court,  after  the  discharge  of  the  grand  jury,  the  court  may, 
in  its  discretion,  direct  an  order  to  be  entered,  that  the  sheriff 
summon  another  grand  jury ;  and  the  same  shall  be  summoned, 
in  the  manner  prescribed  for  grand  juries  in  general. 

3R  a,  1019,  §§34,  35. 

(a)  May  have  two  g^and  juries.  —  Under  the  Code  there  may  be  two 
grand  juries  sitting  in  the  same  county  at  the  same  time.  (Alien  y.  People,  57 
Barb.,  388.) 

§  236.  Grand  jury,  how  drawn  wlien  more  fhan  a 
sufficient  number  attends.  —  When  more  than  twenty-three 
persons  summoned  as  grand  jurors  attend  for  service,  the  clerk 
must  prepare  separate  ballots  containing  their  names,  folded  as 
nearly  alike  as  possible,  and  so  that  the  names  cannot  be  seen,  and 
must  deposit  them  in  a  box.  He  must  then  openly  draw  out  of 
the  box  twenty -three  ballots ;  and  the  persons  whose  names  are 
drawn  constitute  the  grand  jury.  The  names  remaining  in  the 
box,  as  well  as  those  drawn,  must  be  returned  to  the  box  of  ditiwii 
grand  jurors. 

New. 

(a)  Error  to  swear  twenty-four  jurors  — It  is  error  to  swear  twenty- 
four  persons  on  a  grand  jury.    {People  v.  King,  2  Caines,  98.) 

(h)  Objection  to  grand  jury  must  be  raised  at  trial  court.  —  A  con- 
viction will  not  be  reversed  because  the  indictment  purports  to  have  been 
found  by  twenty-four  grand  jurors,  if  the  objections  were  not  taken  in  the 
court  below.    {GonJcey  v.  People,  1  Abb.  Dec,  418;  5  Park.,  31.) 

§  237.  Who  may  challenge  an  individual  grand  juror. — 

A  person  held  to  answer  a  charge  for  a  crime  may  challenge  an 
individual  grand  juror. 

2  R.  8.,  1018,  §  27. 

( a )  So  at  common  law.  —  At  common  law,  anyone  under  prosecution  for 
any  crime  whatever  had  the  right  of  challenge.  (2  Hawk.  P.  C,  ch.  25,  §  16 > 
1  Bish.  Crim.  Proc. ,  §  876.) 

If  the  right  to  challenge  a  grand  juror  be  denied,  the  indictment  is  void 
but  it  must  be  claimed  at  the  time.    (18  Cal.,  93,  14  id.,  ^^\  Conkey  v.  People', 
1  Abb.  \>QC,,  418;  5  Park.,  31.) 

§  238.  Causes  of  discharge  of  the  paneL  —  There  is  no 
challenge  allowed  to  the  panel  or  to  the  array  of  the  grand  jury 
but  the  court  may,  in  its  discretion,  at  any  time  discharge  the 
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panel  and  order  another  to  be  summoned,  for  one  or  more  of  the 
following  causes : 

1.  That  the  requisite  number  of  ballots  was  not  drawn  from  the 
grand  juiy  box  of  the  county ; 

2.  That  notice  of  the  drawing  of  the  grand  jury  was  not 
given; 

3.  That  the  drawing  was  not  had,  in  the  presence  of  the  oflScers 
designated  by  law ;  and 

4.  That  the  drawing  was  not  had,  at  least  fourteen  days  before 
the  court. 

Id.  §  28. 

( a  )  No  challenge  to  the  array. — ^A  challenge  to  the  array  of  grand  jurors 
cannot  be  allowed.    (Carpenter  v.  People,  64  N.  Y.,  483.) 

(b)  Not  so  in  other  states.  —  (Fan  Hook  y.  State,  12  Texas,  252;  Boles  y. 
State,  24  Miss.,  445;  State  y.  Brooks,  9  Ala.,  9;  BeOair  y.  State,  6  Blackf.,  104.) 

(e)  What  g^iind  of  challenge.  —  A  challenge  to  the  array  will  not  be 
allowed  on  the  ground  that  in  the  selection  of  grand  jurors  all  persons  belong- 
ing to  a  particular  fraternity  or  association  were  excluded.  (People  y.  Jewett, 
8  Wend.,  214.) 

It  is  no  ground  for  quashing  an  indictment  that  the  list  from  which  the 
grand  jurors  were  drawn  contained  one  name  less  than  the  number  required 
by  statute.    (People  y.  EarrioU  8  Park.,  112:  Dolan  y.  People,  64  N.  Y.,  485.) 

§  239.  Causes  of  challenge  to  an  individual  g^rand 
juror.  —  A  challenge  to  an  individual  grand  juror  may  be  inter- 
posed for  one  or  more  of  the  following  causes,  and  for  these 
only: 

1.  That  he  is  a  minor; 

2.  That  he  is  an  alien ; 

3.  That  he  is  insane ; 

4.  That  he  is  the  prosecutor  upon  a  charge  against  the 
defendant ; 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has 
been  served  with  process  or  bound  by  an  undertaking,  as  such ; 

6.  That  a  state  of  mind  exists  on  his  part,  in  reference  to  the 
case  or  to  either  party,  which  satisfies  the  court,  in  the  exercise 
of  sound  discretion,  that  he  cannot  act  impartially  and  without 
prejudice  to  the  substantial  rights  of  the  party  challenging. 

Id 

(a)  Heed  not  be  a  freeholder.  —  It  is  not  a  good  plea  to  an  indictment 
that  one  of  the  grand  jurors  by  whom  it  was  found  was  not  a  freeholder. 
(P^opU  V.  Jewett,  3  Wend,  814;  6  id.,  386;  Lolan  v.  People,  64  N.  Y.,  485.) 
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( 5 )  Expressing  an  opinion  good  cause.  —  It  ifi  good  cause  of  exception 
to  agrand  juror  that  he  has  formed  and  expressed  an  opinion  as  to  the  guilt 
of  the  party.  (PeopU  v.  J&wett,  8  Wend.,  214;  32  Cal.,  68;  6  Cranch  C.  C, 
467;  2  Browne  [Pa.],  326;  7  Iowa,  287;  51  Me.,  395.) 

(c)  Extent  of  impressiozf  and  opinion.— Ajs  to  extent  of  disqualification 
when  juror  entertains  an  opinion  or  impression.  (Laws  1872,  ch.  475;  8U>kM 
V.  People,  53  N.  Y.,  164.) 

In  other  states. — ^A  juror  may  be  challenged  for  disqualification*  (51  Ind., 
14.)  Objection  must  be  made  before  indictment  (2  Browne  [Pa.],  325;  15  CaL, 
32ii);  and  before  it  is  received  by  the  court.    (9  Mass.,  107;  2  Pick.,  563.) 

An  amicus  euruB  may  object.  (9  Mass.,  1C7.)  After  indictment,  objection 
that  a  juror  was  an  alien  cannot  be  taken.  (2  Post,  100.)  May  be  taken  as  a 
plea  in  abatement.  (11  Ala.,  57;  40  111.,  268;  53  Ga.,  73;  17  Ohio,  222;  30  id. 
542.)  A  conscientious  scruple  is  a  ground  for  challenge.  (1  Halst,  322; 
2  Ind.,  329;  2  Blackf.,  427;  7  Yerg.,  271.) 

After  judgment  an  allegation  in  the  caption  of  the  indictment  that  it  was 
found  by  "a  grand  jury  of  good  and  lawful  men"  is  to  be  deemed  good, 
though  not  stating  the  number  or  names  of  the  jurors. 

§  240.  Manner  of  taMng  and  trsdng  the  challengeck  — 

Challenges  to  individual  grand  jurors  may  be  oral,  and  must  be 

entered  upon  the  minutes,  and  tried  by  the  court  in  the  same 

manner  as  challenges  in  the  case  of  a  trial  jury. 

New.  (See  Code  CivU  Procedure,  §  1180;  Laws  1878,  ch.  427,  §  1;  9  R  a 
[Edm.],  609.) 

( a )  Juror  may  be  sworn  and  examined.  —  A  challenged  juror  may  be 
sworn  as  a  witness.  {Pringle  v.  Euse,  1  Cow.,  432;  Mechanic*  arid  Farmer^ 
Bank  y.  Smith,  19  Johns.,  115.) 

(b)  What  may  be  asked.  —  But  cannot  be  asked  any  question  that  tends 
to  his  infamy  or  disgrace.    (Id.,  121.) 

( c )  Challenge,  how  tried.  —  The  provision  that  the  challenge  must  be 
tried  and  determined  by  the  court  only  is  constitutional.  ( Weston  y.  People,  6 
Hun,  140;  People  v.  Ikoeed,  11  id,  196.)  The  decisions  of  the  court  are  not 
subject  to  exception,  and  not  reviewable  here.  (People  v.  Mather,  4  Wend., 
229;  Costigan  v.  Ouyler,  21  N.  Y.,  184;  SaTichez  v.  People,  22  id.,  147.) 

§  241.  Decision  upon  the  challenge. —  The  court  must  allow 
or  disallow  the  challenge,  and  the  clerk  must  enter  its  decision 
upon  the  minutes. 

§  242.  Effect  of  allowing  a  challenge  to  an  individual 
grand  juror. —  If  a  challenge  to  an  individual  grand  juror  be 
allowed  for  any  of  the  causes  mentioned  in  subdivisions  one,  two 
or  three  of  section  two  hundred  and  thirty-nine,  he  must  be 
forthwith  discharged  from  the  grand  jury.  If  such  challenge 
be  allowed  for  any  of  the  causes  mentioned  in  subdivisions  four, 
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five  or  six  of  section  two  hundred  and  thirty-nine,  the  juror  chal- 
lenged cannot  be  present  at  or  take  part  in  the  consideration  of 
the  charge  against  the  defendant  who  interposed  the  challenge,  or 
in  the  deliberations  of  the  grand  jury  thereon. 
New. 

§243.  Violation  of  last  section. -—The  grand  jury  must 
inform  the  court  of  a  violation  of  the  last  section,  and  the  same 
is  punishable  by  the  court  as  a  contempt. 

New. 

§  244.  Appointment  of  foreman* —  Prom  the  persons  sum- 
moned to  serve  as  grand  jurors,  and  appearing,  the  court  must 
appoint  a  foreman.  The  court  must  also  appoint  a  foreman  when 
a  person  already  appointed  is  discharged  or  excused  before  the 
grand  jury  are  dismissed. 
8  R.  &,  1018,  §  26. 

( a )  Foreman  a  creature  of  statute.  —  The  appointment  of  a  foreman,  in 
the  absence  of  a  mandatory  statute,  not  essential.  (1  Bish.  Crim.  Proc,  §  861 ; 
Com.  Y.  WdUffn,  6  Dana,  290.) 

The  statute  in  some  states  require  the  foreman's  indorsement  to  the  indict- 
ment or  it  is  invalid.    {Gardner  v  BBople^  8  Scam.,  88.) 

{b)  Hinutea  need  not  show  appointment  of  foreman.  —  The  appoinlr- 
ment  of  foreman  need  not  be  entered  on  the  minutes  of  the  court  if  the  indict- 
ment is  indorsed  by  him.    (6  GaL,  214) 

§  245.  Oath  of  the  foreman  and  the  other  grand  jurors. 

The  following  oath  must  be  administered  to  the  foreman  of  the 
grand  juiy :  "  Yon,  as  foreman  of  this  grand  jury,  shall  diligently 
inquire  and  true  presentment  make,  of  all  sach  matters  and 
things  as  shall  be  given  you  in  charge ;  the  counsel  of  the  people 
of  this  state,  your  fellows'  and  your  own  you  shall  keep  secret ; 
you  shall  present  no  person  from  envy,  hatred  or  malice ;  nor 
shall  you  leave  anyone  unpresented  through  fear,  favor,  affection 
or  reward,  or  hope  thereof ;  but  you  shall  present  all  things  truly 
as  they  come  to  your  knowledge,  according  to  the  best  of  your 
understanding.    So  help  you  God. " 

New.  The  usual  practice  is  to  swear  the  foreman  first  and  then  the  others. 
(Br(nonr.  8UUe,  61^g,,  607;  AUm  y.  People,  77IU.,484.) 

§  246.  Oath  of  the  foreman  and  the  other.graQd  jurors. 

The  following  oath  must  be  inmiediately  thereupon  administered 
to  the  other  grand  jurors  present :  "  The  same  oath  which  your 
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foreman  has  now  taken  before  you  on  hifl  part,  yon  and  each  of 

yon  shall  well  and  truly  observe  on  your  part.   So  help  you  God." 

New.    The  form  of  oath  should  be  substantially  foUowed.    (5  Eng.,  607, 
tu/pra,) 

§  247.  Oath  of  the  foreman  and  the  other  grand  Jurors. 

If,  after  the  foreman  and  the  grand  jurors  then  present  are  sworn, 
any  other  grand  juror  appear,  and  be  admitted  as  such,  the  oath, 

administered  to  him,  commencing,  ^'  You,  as  one  of  this  grand 
jury,"  and  so  on,  to  the  end. 
New.    One  not  present  may  be  sworn  afterwards.    (11  Mass. ,  142 ;  5  GkL,  607. ) 

§  248.  Charge  of  the  court.  —  The  grand  jury  being  impan- 
neled  and  sworn,  must  be  charged  by  the  court.  In  doing  so,  the 
court  must  read  to  them  the  provisions  of  this  Code,  from  section 
two  hundred  and  fifty-two  to  section  two  hundred  and  sixty- 
seven,  both  inclusive,  or  give  them  a  copy  thereof,  and  must 
give  them  such  information  as  it  may  deem  proper,  as  to  the 
nature  of  their  duties,  and  any  charges  and  crimes  returned 
to  the  court,  or  likely  to  come  before  the  grand  jury.  The  court 
need  not,  however,  charge  them  respecting  violations  of  a  par- 
ticular statute. 
New. 

§  249.  Betirement  of  the  grand  jury.  —  The  grand  jury 
must  then  retire  to  a  private  room  and  inquire  into  the  offenses 
cognizable  by  them. 

New.    {State  v.  Couxm,  1  Head,  280;  1  Bish.  Cr.  Proc.,  868.) 

§  250.  Api)ointment  of  a  derk,  and  his  duties. —  The 

grand  jury  must  appoint  one  of  their  number  as  clerk,  who  is  to 
preserve  minutes  of  their  proceedings  (except  of  the  votes  of  the 
individual  members  on  a  presentment  or  indictment),  and  of  the 
evidence  given  before  them. 

8  R  8.,  1019,  §  30. 

It  is  provided  by  the  Revised  Statutes  that  every  grand  jury  may  appoint 
one  of  their  number  to  be  clerk  thereof,  to  preserve  minutes  of  their  pro- 
ceedings and  of  the  evidence  taken  before  them,  etc.  (People  v.  Baker,  10 
How.,  507.) 

The  court  may  consider  the  evidence  taken  before  the  grand  jury  in  determ- 
ining the  probable  guilt  of  the  prisoner  on  an  application  for  baiL  {People 
r,  Eyler,  2  Park.,  670 ;  People  v.  Diaoon,  8  Abb.,  896 ;  PeopHe  v.  Naitghton^  88 
How    4800 
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§  251.  DiBcharge  of  the  grand  jury. —  The  grand  jury,  on 
the  completion  of  the  business  before  them,  must  be  discharged 
by  the  court ;  but  whether  the  business  be  completed  or  not,  they 
are  discharged  by  the  final  adjournment  of  the  court. 
New. 

§  352.  Power  of  grand  jury  to  inquire  into  crimes,  etc. 

The  grand  jury  has  power,  and  it  is  their  duty,  to  inquire  into  all 
crimes  committed  or  triable  in  the  county,  and  to  present  them  to 
the  court. 

New. 

A  grand  Jury  has  full  power  to  make  inquiry  and  to  present,  by  indictment, 
all  persons  charged  with  crime.  {People  v.  Huyler,  2  Park.,  566  ;  French  y. 
People,  3  id.,  114;  Psople  v.  Page,  Id.,  600;  People  v.  Horton,  4  id.,  222;  PeopleY. 
Eeferman,  5  id.,  898.) 

§  253.  Foreman  may  administer  oaths. —  The  foreman 
may  administer  an  oath  to  any  witness  appearing  before  the 
grand  juiy. 

3  R  a,  1019,  §  29  ;  1  R  L.,  525,  §  27. 

In  oilier  states. —  The  foreman  must  administer  the  oath  to  witnesses. 
(50  Ga.,  585  ;  77  id.,  484 ;  16  Conn.,  457.) 

§  254.  Definition  of  an  indictment. — An  indictment  is  an 

accusation  in  writing,  presented  by  a  grand  juiy  to  a  competent 

court,  charging  a  person  with  a  crime. 

New.  (1  Bish.  (Mm.  Proc.,  §  181 ;  4  Black.  Com.,  299  ;  1  Chitty  Cr.  L., 
168  ;  Coke  Litt,  126.)' 

2  255.  Evidence  receivable  before  the  grand  jury. —  In 

the  investigation  of  a  charge,  for  the  purpose  of  indictment,  the 
grand  jury  can  receive  no  other  evidence  than : 

1.  Such  as  is  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence ;  or 

2.  The  deposition  of  a  witness,  in  the  cases  mentioned  in  the 
third  subdivision  of  section  eight. 

New.  (1  Bish.  Crim.  Proc.,  §  865  ;  U.  &  v.  OooUdffe,  2  GkUes.,  864 ;  SkUey. 
BtMme$,  7  Jones'  N.  C,  20  ;  U.  8,  v.  Seed,  2  Blatch.,  4<i5.) 

§  256.  Evidence  receivable  before  the  grand  jury. —  The 

grand  jury  can  receive  none  but  legal  evidence. 

New.  (1  Bish.  Crim.  Proc.,  §  865  ;  SUUey,  FromCh,  16  Mimi.,  296  ;  Spwrrm- 
h&rger  v.  SUUs,  58  Ala.,  481 ;  State  Y.Wakott,  21  Comi.,  272 ;  Duke  y.  State,  20 
Ohio  8t,  820.) 
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§  257.  Grand  jury  not  bound  to  hear  evidanoe  for  the 
defendant,  but  may  order  explanatory  evidence  to  be 
produced. —  The  grand  jury  is  not  bound  to  hear  evidence  sub- 
mitted for  the  defendant ;  but  it  is  their  duty  to  weigh  all  the 
evidence  submitted  to  them,  and  when  they  have  reason  to  believe 
that  other  evidence,  within  their  reach,  will  explain  away  the 
charge,  they  should  order  such  evidence  to  be  produced ;  and  for 
that  purpose  may  require  the  district  attorney  to  issue  process 

for  the  witnesses. 
3  R  8.,  1019,  §  82  ;  as  to  last  claufle,  see  1  Bish.  Crim.  Proc,  g  867. 

§  258.  D^^ree  of  evidence,  to  warrant  an  indictment.  — 

The  grand  jury  ought  to  find  an  indictment,  when  all  the  evi- 
dence before  them,  taken  together,  is  such  as  in  their  judgment 
would,  if  unexplained  or  uncontradicted,  warrant  a  conviction 
by  the  trial  juiy. 

New. 

(a)  What  evidence  necessary. —  The  testimony  given  before  the  grand 
jury,  which  is  always  ex  parte,  should  be  sufficient  in  degree  to  convict  if 
unexplained.  Upon  leas  than  this  a  bill  should  not  be  found.  (People  v. 
Jiaker,  10  How.,  667 ;  People  v.  Byler,  2  Park.,  570.) 

§  259.  Grand  jurors  must  declare  their  knowledge  as 
to  commission  of  a  crime.  —  If  a  member  of  the  grand  jury 
know,  or  have  reason  to  beUeve,  that  a  crime  has  been  commit- 
ted, which  is  triable  in  the  county,  he  must  declare  the  same  to 
his  fellow  jurors,  who  must  thereupon  investigate  the  same. 

New. 

(a)  VAy  indict  on  their  own  knowledg^.^They  may  act  on  present 
offenses  of  public  notoriety,  and  also  such  as  are  within  their  own  knowledge. 
(67  Penn.  8t,  80 ;  76  id.,  319.) 

A  grand  jury  may,  of  their  own  knowledge,  indict  a  person  committing 
perjury  before  them.  (30  Mo.,  368;  Beg.  v.  RuseeU,  Carr  &  M.,  247  ;  8taU  v. 
HatfiM,  8  Head,  231 ;  1  Bish.  (Mm.  Proc,  §  866.) 

§  260.  Orand  jury  must  inquire  as  to  persons  impris- 
oned on  criminal  charges  and  not  indicted ;  the  condition 
of  public  prisons,  and  the  misconduct  of  public  ofDLcers. — 

The  grand  jury  must  inquire : 

1.  Into  the  case  of  every  person  imprisoned  in  the  jail  of  the 
county,  on  a  criminal  charge,  and  not  indicted ; 

2.  Into  the  condition  and  management  of  the  public  priaona 
in  the  county;  and 
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3.  Into  the  willful  and  corrapt  miscofidacfc  in  office  of  public 
officers  of  every  description  in  the  county. 

New, 


t 


§  261.  Qrand  jury  entitled  to  access  to  public  prisoiis, 

and  to  examine  public  records.  —  They  are  also  entitled  to 

free  access,  at  aU  reasonable  times,  to  the  public  prisons,  and  to  the 

examination,  without  charge,  of  all  public  records  in  the  county. 

New. 

§  262.  When  and  fkrom  whom  they  may  ask  advice,  and 

who  may  be  present  during  their  sessions.  —  The  grand 

jury  may,  in  any  case,  ask  the  advice  of  any  judge  of  the  court, 

or  of  the  district  attorney  of  the  county. 

3RS.,  1019,  §82. 

It  is  the  duty  of  the  district  attorney  to  attend  the  grand  Jury  and  advise 
them.    (Anon,y  7  Cow.,  568;  1  Conn.,  428.) 

§  263.  When  and  fix>m  whom  they  may  ask  advice,  and 
who  may  be  present  during  their  sessions.  —  Whenever 
required  by  the  grand  jury,  it  shall  be  the  duty  of  the  district 
attorney  of  the  county  to  attend  them  for  the  purpose  of  exam- 
ining witnesses  in  their  presence,  or  of  giving  them  advice  upon 
any  legal  matter,  and  of  issuing  subpoenas  or  other  process  for 
witnesses. 

Id.,  §82;  covUra,  Anon.,  7  Cow.,  568. 

Where  an  indictment  is  found  without  a  preliminary  examination,  the  dis- 
trict attorney  may  be  compelled  to  furnish  the  accused  with  a  list  of  the  wit- 
neefles  who  testified  before  the  grand  jury,  and  to  allow  prisoner's  counsel  to 
examine  the  minutes  taken  before  grand  jury.  {People  v.  Naughton,  88  How., 
480.) 

§  264.  When  and  firom  whom  they  may  ask  advice,  and 
who  may  be  present  during  their  sessions.  —  The  district 
attorney  of  the  connty  must  be  allowed,  at  all  times,  to  appear 
before  the  grand  jury,  at  his  request,  for  the  purpose  of  giving 
information  relative  to  any  matter  before  them,  but  no  district 
attorney,  officer  or  other  person,  shall  be  present  with  the  grand 
jury  during  the  expression  of  their  opinions,  or  the  giving  of 
their  votes  upon  any  matter. 

Id.,  §  88. 

In  other  states.  —  No  persons  allowed  to  be  present  except  the  members 
and  witnesses  actuaUy  under  examination.  (67  Penn.  St,  80;  6  Phila.,  167.) 
But  the  prisoner  is  entitled  to  be  present  and  ask  questions.  (1  Conn.,  428; 
16  id.,  458.) 


.••. 
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«  •  •  •  • 

§265.  S6cret8:of  *)d&e  grand  jury  to  be  kept. — Every 
member  of  th^*^>9SMl  jury  must  keep  secret  whatever  he  himself, 
or  any  othpr  ]^i^ji(f  jnror,  may  have  said,  or  in  what  manner  he, 
or  any  ptheV -grand  juror,  may  have  voted,  on  a  matter  before  them. 

Id^t.^StfJ'*(hople  V.  Tinder,  19  Cal.,  639;  1  Bish.  Crim.  Proc,  §857.) 

•  ji^  trtaer  states.  —  Witnesses^  cannot  take  advantage  of  this  obligation  in 

.«.  a*«orhninal  prosecution  against  them.   (81  Cal.,  564;  7  Ire.,  101.)   Tliey  are  not 

*^****]}ermitted  to  disclose  the  evidence  taken  before  the  grand  jury.    (43  Me.,  11; 

•;    * 4  Gray,  535.)    Nor  disclose  the  vote  on  finding  the  indictment    (16  Conn., 

*    467;  20  Mo.,  288;  46  Iowa,  88;  89  id.,  818.) 

Grand  Jurors  being  sworn  to  secrecy  cannot  generally  be  disclosed.  {pBopis 
V.  BuUmt,  4  Den.,  188.) 

A  grand  juror  may,  however,  be  asked  who  was  the  prosecutor  of  a  par- 
ticular indictment.    {Pisople  v.  ffuBmt,  4  Den.,  183.) 

§  266.  Qrand  jury,  when  bound  to  disclose  the  testi* 
mony  of  a  "witness.  —  A  member  of  the  grand  jury  may,  how- 
ever, be  required  by  any  court,  to  disclose  the  testimony  of  a 
witness  examined  before  the  grand  jury,  for  the  purpose  of  ascer- 
taining  whether  it  is  consistent  with  that  given  by  the  witness 
before  the  court ;  or  to  disclose  the  testimony  given  before  them 
by  any  person  upon  a  charge  against  him  for  perjury  in  giving 
his  testimony,  or  upon  his  trial  therefor. 

Id.,  §81. 

A  grand  Juror  may  be  examined  on  a  prosecution  for  perjury  to  show  that 
a  witness  has  contradicted  on  a  trial  what  he  testified  to  before  the  grand 
jury.  {People  v.  HiUbut,  4  Den.,  183.)  He  may  also  be  asked  who  was  the 
prosecutor  of  a  particular  indictment.    {Id.) 

But  a  grand  juror  cannot  be  called  to  impeach  the  conduct  of  the  jury  as 
to  show  that  an  indictment  was  found  on  insufficient  testimony,    (id) 

Upon  the  hearing  of  a  motion  to  quash  an  indictment  on  the  ground  that 
twelve  of  the  jurors  did  not  concur,  grand  jurors  may  be  asked  as  to  whether 
or  not  twelve  did  concur.    {People  v.  ShcUtuck,  6  Abb.  N.  C,  38.) 

In  other  states.  —  A  grand  juror  may  be  compelled  to  testify  as  to  what 
a  witness  testified  to,  when  necessary  for  the  ends  of  justice.  (58  N.  H.,  484; 
2  Green.  C.  R,  846.) 

They  are  competent  witnesses  to  prove  perjury  committed  before  them.  (81 
Cal.,  564;  11  Gush.,  187;  1  Car.  &  K.,  519;  2  Cranch.  C.  C,  76;  64  Me.,  267; 
12  Gray,  167;  106  Mass.,  75;  16  Conn.,  467;  3  Watts,  56;  25  Gratt,  921;  5 
Blackf.,  21;  4  Ind.,  422;  48  id.,  284;  7  Ire.,  96;  2  Hill  [S.  C],  288;  20  Miss.. 
704.) 

They  cannot  impeach  their  own  verdict  by  affidavit.  (1  Hawk.,  844;  20 
Mo.,  888;  17  Minn.,  24t;  41  Iowa,  311.)  Nor  disclose  the  vote  on  finding  the 
indictment.    (16  Conn.,  467;  20  Mo.,  288;  46  Iowa,  88;  89  id.,  818.) 

So  also  is  the  district  attorney  a  competent  witness  to  prove  the  perjury  of 
a  witness  before  the  grand  jury.  (59  Ind.,  384.)  But  he  cannot  testify  to  a 
fact  that  will  tend  to  impeach  the  verdict.    (18  Me.,  82;  12  Yt,  485.) 
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§  267.  Orand  Juror  not  to  be  questioned  for  his  conduct 
as  sudi.  —  A  grand  juror  cannot  be  questioned  for  anything  he 
niay  say,  or  any  vote  he  may  give,  in  the  grand  jury  relative  to 
a  matter  legally  pending  before  the  jury,  except  for  a  perjury  of 
which  he  may  have  been  guilty,  in  making  an  accusation  or  giving 
testimony  to  his  fellow  jurors. 

New. 

(a)  A  charge  against  Juror  is  a  contempt.  —  To  assert  that  the  grand 
juiy  or  one  of  its  members  whilst  sitting,  are  incompetent  to  the  discharge  of 
their  duty,  is  a  contempt    {Ex  parte  Van  Hook,  8  C.  H.  Rec,  64) 

The  publication  of  defamatory  matter  concerning  a  grand  juror,  not  im- 
peaching his  conduct  or  capacity  as  such,  does  not  amount  to  a  contempt 
(BxparU  Spoonar,  5  C.  H.  Bee,  109.) 


TITLE  V. 

OF  THE  INDICTMENT. 


Chaftbb  I.  Finding  and  presentation  of  the  indictment 
XL  Form  of  the  indictment 
ni.  Amendment  of  the  indictment 
ly.  Arraignment  of  the  defendant 
y.  Setting  aside  the  indictment 
yL  Demurrer. 
yiLlHea. 
yilL  Removal  of  the  action  before  trial 


CHAPTEK  L 
FUfDnr G  and  fbesentation  of  the  iNDioncEirr. 

Bbctxon  968.  Indictment  must  be  found  by  twelve  grand  Jurors,  and  indorsed 

by  foreman. 
800.  If  not  so  found,  depositions,  etc.,  must  be  returned  to  the  court, 

with  dismissal  indorsed. 
370.  Effect  of  dismissal. 

271.  Names  of  witnesses  must  be  indorsed  upon  indictment 
872.  Indictment  must  be  presented  in  presence  of  the  grand  jury, 

and  filed. 

§268.  Inidictment  must  be  foiind  by  twelve  gnmdjuron 
and  indorsed  by  foreman. —  An  indictment  cannot  be  found 
without  the  concorrence  of  at  least  twelve  grand  jurors.    When 
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80  found  it  mnfit  be  indorsed,  "A  trae  bill,"  and  the  indorsement 
must  be  signed  by  the  foreman  of  the  grand  jury. 

8R.  S.,1(»0,  §86. 

{a)  Twelve  muAt  concur.  —  The  prifioner  on  his  anaignment  may  move 
to  quash  on  the  ground  that  less  than  twelve  of  the  grand  jurora  did  not  con- 
cur in  the  finding.  (People  tr.  ShaUuck,  6  Abb.  N.  C,  88;  IkMcean  v.  Feople, 
26  N.  y.,  403.) 

See,  also,  1  Bish.  Grim.  Proc.,  §  697;  1  Chitty  Grim.  Law,  824;  State  y.  Sor- 
tan,  68  j^.  C,  695;  Eaterlong  v.  8UUe,  85  Miss.,  210. 

{h)  MuBt  be  indorsed  and  silked.  —  Must  be  indorsed  and  signed  by 
the  foreman.  (1  Bish.  Grim.  Law,  §  698;  McQuffie  v.  BUOe,  17  Ga.,  497;  8UUs 
V.  Brovon,  81  Vt.,  602;  TFofl  v.  BUOe,  28  Ind.,  150.) 

(c)  Initials  of  foreman  sufficient.  —  Signature  of  foreman  by  his  initials 
is  adequate.    (State  v.  Taggart,  88  Me.,  298.) 

It  is  immaterial  on  what  part  of  the  bill  the  foreman's  signature  appeared. 
(State  y.  Edgan,  81  Mo.,  842.) 

§  269.  If  not  so  found,  depoeitions,  etc.,  must  be 
returned  to  the   court,  with   difliniflsal  indorsed.  —  If 

twelve  grand  jurors  do  not  concur  in  finding  an  indictment, 
the  depositions  (and  statement,  if  any)  transmitted  to  them,  must 
be  returned  to  the  court,  with  an  indorsement  thereon,  signed 
by  the  foreman,  to  the  effect  that  the  charge  is  dismissed. 

Id. 

(a)  How  shown  that  twelve  did  not  concur,  —  The  grand  jurors  may 
be  examined  as  to  whether  or  not  twelve  grand  jurors  concurred  in  the  find- 
ing.   (People  y.  £ffiattuek,  6  Abb.  N.  C,  38.) 

Should  return  "not  a  true  bill"  or  "not  found."  (1  Bush.  Crim.  Proc., 
g  697;  State  v.  Horton,  68  N.  C,  596;  EsterUmg  y.  State,  85  Miss.,  210.) 

§  270.  Effect  of  dismissal.— The  dismissal  of  a  charge  does 
not,  however,  prevent  its  being  again  submitted  to  a  grand  jury 
as  often  as  the  court  may  so  direct.    But  without  such  direction 
it  cannot  be  again  submitted. 
New. 

§  271.  Names  of  -witnesses  must  be  indorsed  upon  indict- 
ment.— ^When  an  indictment  is  found  the  names  of  the  witnesses 
examined  before  the  grand  jury,  or  whose  depositions  may  have 
been  read  before  them,  as  provided  in  section  two  hundred  and 
fifty-five,  must  be  indorsed  upon  the  indictment  before  it  is  pre- 
sented to  the  court.  If  not  so  indorsed,  the  court  must,  upon 
the  application  of  the  defendant,  at  any  time  before  trial,  direct 
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the  names  of  ench  witnesses,  as  they  appear  upon  the  minutes  of 
the  grand  jury,  to  be  furnished  to  him  forthwith. 

New. 

(a)  When  prisoner  will  be  fumislied  evidence.  —  It  is  discretionary 
with  the  court  to  order  prosecution  to  furnish  prisoner  the  evidence  used 
before  the  grand  jury.    {Eighmy  v.  People,  79  N.  Y.,  546.) 

(h)  Must  have  list  of  witnesses  ftimished  him,  —  However,  where  an 
indictment  is  found  without  a  preliminary  examination,  the  accused  is  entitled 
to  a  list  of  the  witnesses  examined  before  the  grand  jury.  {People  v.  Nomgh- 
Um,  38  How.,  430;  7  Abb.  [N.  8.],  421.) 

And  the  district  attorney  must  permit  prisoner's  counsel  to  examine  the 
minutes.    (Id,) 

%  272.  (Amended  1882.)  Indictment  must  be  presented  in 
presence  of  the  grand  jury  and  filed. — An  indictment,  when 
found  by  the  grand  jnry,  as  prescribed  in  section  two  hundred  and 
sixty-eight,  must  be  presented  by  their  foreman  in  their  presence 
to  the  court,  and  mnst  be  filed  with  the  clerk,  and  remain  in  his 
office  as  a  public  record,  but  it  must  not  be  shown  to  any  person 
other  than  a  public  officer,  until  the  defendant  has  been  arrested 
or  hafi  appeared. 

8  R.  8.,  1020,  §  88. 

The  statute  requiring  the  filing  of  an  indictment,  is  merely  directory.  (Doto- 
«m  y.  Ptopk,  25  N.  T.,  899.) 


CHAPTER  II. 

FOBM  OF  THE  INDIOTMENT. 

Sbgtion  278.  Forms  of  pleading  heretofore  existing,  abolished. 

274.  First  pleading  for  the  people,  is  indictment. 

275.  Indictment,  what  to  contain. 

276.  Form  of  indictment 

277.  When  defendant  is  indicted  bj  fictitious  or  erroneous  name,  his 

true  name  may  be  inserted  in  subsequent  proceedings. 

278.  379.  Indictment  must  charge  but  one  crime  and  in  one  form, 

except  where  it  may  be  committed  by  different  means. 

280.  Statement  as  to  time  when  crime  was  committed. 

281.  Statement  as  to  person  injured  or  intended  to  be  injured. 

282.  Construction  of  words  used  in  indictment. 

288.  Words  used  in  a  statute  need  not  be  strictly  pursued. 
284.  Indictment  when  suflScient 

286.  Indictment  not  sufficient  for  defect  of  form,  not  tending  to 
prejudice  defendant. 
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Bbction  286.  Presumptions  of  law  and  matters  of  which  judicial  notice  is 

taken,  need  not  be  stated. 

287.  Pleading  a  judgment  or  determination  of,  or  proceeding  before 

a  court  or  officer  of  special  jurisdiction. 

288.  Private  statute,  how  pleaded. 

289.  Pleading  in  indictment  for  libeL 

290.  Pleading  in  indictment  for  forgery,  where  the  instrument  has 

been  destroyed  or  withheld  by  defendant. 

291.  Pleading  in  indictment  for  perjury  or  subornation  of  perjury. 

292.  Upon  indictment  against  several,  one  or  more  may  be  convicted 

or  acquitted. 

§  273.  Forms  of  pleading  heretofore  existing  abolished* 

All  the  forms  of  pleading  in  criminal  actions,  heretofore  existing, 
are  abolished ;  and  hereafter,  the  forms  of  pleading,  and  the  roles 
by  which  the  saffidency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  Code. 

New. 

§  274.  First  pleading  for  the  people*  is  indictment.  — 

The  first  pleading  on  the  part  of  the  people  is  the  indictment. 
New. 

§  275.  Indictment,  what  to  contain.  —  The  indictment 
must  contain : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to 
which  the  indictment  is  presented,  and  the  names  of  the  parties ; 

2.  A  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition. 

New.    (1  Bish.  Crim,  Proc..  §§  77,  835.) 

( a )  Indictment  should  follow  statute.  —  The  indictment  for  a  statutory 
offense  should  follow  the  precise  words  of  the  statute  defining  the  offense. 
(People  V.  Van  Pelt,  4  How.,  86.) 

{h)  But  not  in  same  words.  —  An  indictment  for  a  statutory  offense 
need  not  follow  the  very  words  of  the  statute.  It  is  sufficient  that  the  facts 
constituting  the  crime  are  well  stated.  (Fraaer  v.  People,  64  Barb.,  8i6;  Peo- 
ple  v.  Stoekham,  1  Park.,  424;  Thompson  y.  PeoplU,  8  id.,  208;  Peo^  y.  AUen, 
5  Den.,  76;  People  v.  WdOmdge,  6  Cow.,  612;  TuUy  v.  Pwpie,  67  N.  Y.,  16.) 

An  indictment  for  the  murder  of  A.  aUas  B.,  is  not  defective  for  uncertainty 
or  duplicity.    (Kmnedy  v.  People,  89  N.  Y.,  246.) 

An  indictment  for  an  assault  and  battery  with  intent  to  comnut  a  felony,  is 
sufficient  if  it  charge  the  offense  in  the  words  of  the  statute.  {People  v.  PettU, 
8  Johns.,  611.) 

The  caption  under  former  practice,  constituted  no  part  of  the  indictment. 
(People  V.  Bennett,  87  N.  Y.,  117.) 
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(e)  Must  aver  flEUsts. — An  indictment  is  sufficient  if  it  aver  all  the  facts 
necessary  to  render  the  charge  intelligible  in  its.  legal  requisites,  so  as  fully  to 
infonn  the  accused  of  the  offense  he  is  called  upon  to  answer.  (Phelps  v. 
F^ople,  6  Hun.  401;  72  N.  T.,  834.) 

{d)  AbbreviationB  allowed.  —  The  use  of  a  common  abbreviation  in  the 
matter  of  description  which  cannot  mislead  the  defendant,  will  not  yitiate. 
(Pattenim  v.  People,  12  Hun,  187.) 

§  276.  (Amended  1882.)  Form  of  indictment.— The  indict- 
ment sHonld  be  signed  by  the  district  attorney,  and  may  be 
sabfitantially  in  the  following  form  : 

Court  of  oyer  and  terminer  of  the  county  of  [stating 

the  proper  county] ;  or, 

Court  of  oyer  and  terminer  of  the  city  and  county  of  New 
York;  or, 

Court  of  sessions  of  the  county  of  [stating  the  proper 

county] ;  or, 

Court  of  general  sessions  of  the  city  and  county  of  Kew 
York ;  or. 

City  court  of  the  city  of  [stating  the  proper  city]. 

Thb  People  of  the  State  of  New  York" 

agamst 
A.  B. 

The  grand  jury  of  the 
[here  insert  the  name  of  the  county,  or  of  the  city,  or  of  the 
city  and  county,  in  which  the  indictment  is  found],  by  this 
indictment,  accuse  A.  B.  of  the  crime  of  [here  insert  the  name 
of  the  crime,  if  it  have  one,  such  as  treason,  murder,  arson,  man- 
slaughter, or  the  like,  or  if  it  be  a  misdemeanor,  haviag  no 
general  name,  such  as  libel,  assault,  or  the  like,  insert  a  brief 
description  of  it,  as  it  is  given  by  statute],  committed  as  foUows : 

The  said  A.  B.,  on  the  day  of  ,  eighteen 

hundred  and  ,  at  the  town  [or  city  or  village,  as  the 

case  may  be]  of  in  this  county  [here  set  forth  the  act 

charged  as  an  offense]. 

A.  B., 

JDutrict  Attorney  of  the  county  of 
New. 

§  277.  When  defendant  is  indicted  by  flctitioiis  or  erro- 
neous name,  his  true  name  may  be  inserted  in  subsequent 


]  08  Code  or  Criminal  Proobdure     [  §§  278,  279. 

proceedings. —  K  a  defendant  is  indicted  bj  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his  true 
name  is  discovered,  it  may  be  inserted  in  the  subsequent  proceed- 
ings, referring  to  the  fact  of  his  being  indicted  by  the  name 
mentioned  in  the  indictment. 

New. 

In  other  states  the  true  name  may  be  substituted  for  a  fictitious  one.  (Zo- 
sure  V.  8taU,  19  Ohio,  43;  State  v.  Bv/rna,  8  Nev.,  251.) 

§  278.  Indictment  must  charge  but  one  crime  and  in 
one  form,  except  where  it  may  be  committed  by  differ- 
ent means. —  The  indictment  must  charge  but  one  crime  and  in- 
one  form,  except  as  in  the  next  section  provided : 

8R.  8.,  1022,  §58. 

( a )  Several  distinct  znisdemeanon  may  be  joizLecL  —  Hdd,  in  cases 
of  misdemeanor,  several  distinct  offenses  may  be  joined  in  one  indictment 
{Kane  v.  People,  8  Wend.,  208.) 

(b)  What  sufficient  allegation. —  In  indictment  charging  that  the  defend- 
ant, on  a  certain  day  and  divers  other  days  and  times,  did  sell  by  retail  to 
divers  persons,  spirituous  liquors,  etc.,  to  wit,  three  gills  brandy,  three  gills 
rum,  three  gills  of  gin,  etc.,  is  good.  It  does  not  charge  distinct  offenses,  so 
as  to  put  the  people  to  an  election.    (Osgood  v.  People,  89  N.  Y.,  449.) 

§  279.  The  crime  may  be  charged  in  separate  counts  to  have 
been  committed  by  different  means ;  and  where  the  acts  com- 
plained of  may  constitute  different  crimes,  such  crimes  may  be 
charged  in  separate  counts. 

Id. 

(a)  A  count  may  charge  the  use  of  different  means. —  A  count 
charging  the  use  of  different  prohibited  means  to  commit  a  crime  is  good. 
{People  V.  Davis,  56  N.  Y.,  95.) 

(b)  A  single  felony  may  be  charged  different  ways. —  A  single  felony 
may  be  charged  in  different  ways  in  several  counts,  so  as  to  meet  the  facts  of 
the  case.    {Harris  v.  People,  6  9.  C,  206.) 

(c)  One  count  may  refer  to  another. —  The  second  count  in  an  indict- 
ment may  refer  to  the  allegations  contained  in  the  first,  without  repeating 
them.    {People  v.  Graves,  5  Park.,  134.)  • 

(d)  Court  may  compel  election. —  The  court  has  discretionary  power  to 
compel  prosecution  to  elect  one  of  several  counts.  (Hawker  v.  People,  76  N.  Y. 
487.) 

(e)  Single  crime  charged  differently. — There  may  be  a  joinder  of 
various  counts  stating  the  same  offense  distinctly  and  separately  in  various 
ways,  so  as  to  meet  the  evidence,  and  the  court  will  not  put  the  prosecutor 
to  an  election.  {Nelson  v.  People,  6  Park.,  39  ;  28  N.  Y.,  293  ;  Lonergan  v. 
People,  6  Park.,  209  :  50  Barb.,  266.) 
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A  count  charging  an  assault  "with  intent  to  do  bodily  harm/' and  also 
"with  intent  to  kill,"  is  good.  The  words  to  do  bodily  harm  are  mere  sur- 
plusages, unless  there  be  added  without  "justifiable  or  excusable  cause." 
(BaiMon  V.  People,  25  N.  Y.,  399.) 

(/)  What  counts  may  be  joined. —  A  count  for  poisoning,  which  charges 
that  the  prisoner  did  administer,  and  did  cause  and  procure  to  be  adminis- 
tered, etc.,  is  not  bad  for  duplicity.  (LcUfeau  v.  People,  6  Park.,  871 ;  83 
How.,  66.) 

Held,  that  counts  for  different  offenses  of  the  same  grade  and  subject  to  the 
same  punishment,  may  be  joined.    (People  v.  Gates,  18  Wend.,  311.) 

Held,  also,  that  counts  for  embezzlement  and  larceny  may  be  joined  in  same 
indictment.    (Coats  v.  People,  4  Park.,  662.) 

(g)  Id. —  A  count  for  counterfeiting  silver  coin  may  be  joined  with  one  for 
having  possession  of  such  coin  with  intent  to  utter  it,  though  the  punishment 
be  different ;  but  the  prosecutor  must  elect.    (Queen's  case,  6  C.  H.  Rec,  63.) 

(h)  Id. —  A  count  for  forging  a  check  may  be  joined  with  one  for  uttering 
and  publishing  it,  etc.    (People  v.  Rynders,  12  Wend.,  425.) 

(t)  Id. —  Two  distinct  offenses  requiring  different  punishments  cannot  be 
alleged  in  the  same  coimt    (Beed  v.  People,  1  Park.,  481.) 

(j )  When  judgment  will  be  arrested. —  And  if  so  included  and  a  con- 
viction follows,  judgment  will  be  arrested.    (People  v.  Wright,  9  Wend.,  198.) 

(k)  Misdemeanors  may  be  joined. —  Several  distinct  misdemeanors  may 
be  joined,  and  the  prosecution  cannot  be  put  to  an  election.  (People  v.  Cos- 
<eX9,  1  Den.,83.)     . 

A  count  for  selling  spirituous  liquors  without  license  to  divers  citizens  and 
to  persons  unknown,  only  embraces  one  offense.  (People  v.  Adams,  17  Wend., 
475  ;  Hodgman  v.  People,  4  Den.,  285.) 

(  O  Id. —  The  joinder  of  several  distinct  misdemeanors  is  not  ground  for 
reversal  on  error,  if  the  sentence  be  single  and  appropriate  to  either  of  the 
counts  of  the  indictment    (Pdensky  v.  People,  78  14.  Y.,  65.) 

( m  )  As  to  misdemeanor  and  felony. —  A  misjoinder  of  counts  charging 
a  misdemeanor  and  a  felony  does  not  entitle  the  defendant  to  have  the  indict- 
ment quashed,  except  in  the  discretion  of  the  court.  (People  v.  Court  of  Oen, 
Bess.,  12  Hun,  895.) 

( n )  Where  counts  refer  to  same  transaction.—  Though  an  indictment 
in  different  counts  charge  what  are  technically  distinct  offenses,  yet  if  it  be 
apparent  that  each  relates  to  the  same  transaction,  it  may  be  sustained. 
(Taylor  v.  People,  12  Hun,  212.) 

( o )  When  district  attorney  wHl  elect. —  When  but  one  and  the  same 
offense  is  charged  in  different  counts,  the  district  attorney  must  be  put  to  an 
election.    (Armstrong  v.  People,  70  N.  Y.,  88.) 

( p  )  Id. — When  an  indictment  contains  a  count  for  rape  and  one  for  an  assault 
with  intent  to  commit  rape,  the  district  attorney  is  not  bound  to  elect  between 
them.     (People  v.  Satteriee,  5  Hun,  167.) 

iq)  Id. —  When  the  ownership  of  property  is  variously  charged  in  different 
coonts,  the  district  attorney  must  elect  between  them.  (Phe^  v.  People,  6 
Hon,  401.) 
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§  280.  Statement  as  to  time  when  crime  was 

The  precise  time  at  which  the  crime  was  committed  need  not  be 
stated  in  the  indictment ;  but  it  may  be  alleged  to  have  been 
committed  at  any  time  before  the  finding  thereof,  except  where 
the  time  is  a  material  ingredient  in  the  crime. 

New. 

The  doctrine  of  the  common  law  is  that  the  time  of  the  offense  must  always 
be  alleged,  but  it  is  mere  form,  unless  some  special  reason  renders  it  impera- 
tive. (1  Bish.  Grim.  Proe.,  §  386  ;  1  Stark.  CriuL  Plead.,  64  ;  Tiimer  v.  Peo- 
ple, 88  Mich.,  863.) 

The  doctrine  is  general  that  where  time  is  material  it  must,  to  the  extent  of 
such  materiality,  be  alleged  correctly  and  proved  as  laid.  (1  Bish.  Crim.  Proc., 
§  899 ;  Dacy  v.  State,  17  Ga.,  489  ;  StaU  v.  Caverly,  61  N.  H.,  446.) 

(a)  What  sufficient. —  An  indictment  is  good  if  the  day  and  year  can  be 
collected  from  the  whole  statement,  though  not  specially  averred.  {GHU  v. 
People,  8  Hun,  187  ;  6  S.  0.,  808,  affirmed  by  court  of  appeals.) 

{b)  Id. —  The  time  and  place,  when  and  where  a  crime  was  committed 
must  be  stated  with  certainty  in  the  indictment,  but  it  is  not  necessary  to  prove 
them  as  stated,  unless  they  are  necessary  ingredients.  (People  v.  Stocking,  60 
Barb.,  678  ;  82  How.,  48  ;  6  Park.,  268.) 

§  281.  Statement  as  to  person  injured  or  intended  to  be 
injured. —  When  an  offense  involves  the  commission  of,  or  an 
attempt  to  commit  a  private  injury,  and  is  described  with  suf- 
ficient certainty  in  other  respects  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured,  or  intended  to  be  injured,  is 
not  material. 

New.  ^ 

An  indictment  for  the  murder  of  "A.,"  aiiae  **  B.,"  is  not  void  for  uncertainty 
or  duplicity.    {Kennedy  v.  PeopHe,  89  N.  T.,  246.) 

§  282.  Construction  of  words  used  in  indictment.—  The 

words  used  in  an  indictment  must  be  construed  in  their  usual 

acceptation  in  common  language,  except  words  and  phrases  defined 

by  law,  which  are  to  be  construed  according  to  their  legal  meaning. 

New. 

(a)  Sound  sense  will  prevail. —The  doctrine  is  general  that  the  court 
will  consult  sound  sense  to  the  disregard  of  captious  objections,  in  determin- 
ing the  meaning  of  allegations  in  an  indictment,  and  of  two  permissible  con- 
structions, it  will  adopt  the  one  sustaining  the  proceedings.  (1  Bish.  CMm. 
Proc.,  §  856  ;  Oom,  v.  WerUs,  1  Ashm.,  269  ;  Bex  v.  6toeene,  6  East,  844  ;  PeopU 
y.  LUtjUndd,  6  Cal.,  855.) 

(6)  If  intelligible  the  charge  is  sui&cient.— An  indictment  is  sufficient 
if  it  aver  all  the  facts  necessary  to  render  the  charge  intelligible.  {Phelpe  ▼. 
PeopHe,  6  Hun,  401 ;  72  N.  T.,  884.) 
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§  283.  Words  used  in  a  statute  need  not  be  strictly 
pursued. T—  Words  used  in  a  statute  to  define  a  crime  need  not 
be  strictly  pursued  in  the  indictment ;  but  other  words,  convey- 
ing the  same  meaning,  may  be  used. 

New. 

(a)  Statute  to  be  followed  cloeely.— An  indictment  for  a  statutory 
offense  should  follow  the  words  of  the  statute  as  nearly  as  possible.  (PeapU 
V.  Van  Pek,  4  How.,  36.) 

(b)  But  not  izL  aame  words. —  Need  not,  however,  follow  the  very  words 
of  the  statute.  It  is  sufficient  that  the  substantial  facts  constituting  the  crime 
are  well  stated.  {Fraser  y.  P&ople,  64*Barb.,  806 ;  People  v.  JStoekham,  1  Park., 
4d4 ;  Thcmpwn  v.  People,  8  id.,  208.) 

( e )  Equivalent  words  admissible.  •»  It  \a  sufficient  to  use  words  of  equiv- 
alent import  and  more  extensive  significance.    (TuMy  v.  People,  67  N.  Y.,  15.) 

Must,  however,  state  all  the  facts  and  circumstances  which  constitute  the 
statutory  offense.    {People  v.  Allen,  6  Den.,  76.) 

{d) "Szception,  how  charged. —  An  indictment  for  a  statutory  offense 
need  not  negative  an  exception  in  a  proviso.  If  the  defendant  come  within 
that  provision  he  must  show  it    (People  v.  WcUbridge,  6  Cow.,  512.) 

( e )  Oontra  formam  statutoruxxL—  An  indictment  may  be  good  at  com- 
mon law,  notwithstanding  a  conclusion  "  contra  formam  staiutorum.**  (People 
V.  Qmger,  1  Wh.  C.  C,  448  ;  Syracuse  and  Tuily  Planhroad  Co.,  66  Barb.,  25.) 

(/)  Id. — Though  two  statutes  be  set  forth  in  the  indictment,  it  is  not  neces- 
sary to  conclude  **  contra  formam  etatutorum,"  where  the  offense  is  wholly 
ereated  by  one,  and  the  other  is  merely  amendatory,  without  affecting  the 
offense.    (Kane  v.  People,  8  Wend.,  208.) 
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§  284.  Indictment,  when  sufficient.  —  The  indictment  is 
sufficient,  if  it  can  be  understood  therefrom  : 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it 
though  the  name  of  the  court  be  not  accurately  stated ; 

2.  That  it  was  found  by  a  grand  jury  of  the  county,  or  if  in  a 
city  court,  of  the  city  in  which  the  court  was  held ; 

3.  That  the  defendant  is  named,  or  if  his  name  cannot  be 
discovered,  that  he  is  described  by  a  fictitious  name,  with  the 
statement  that  it  has  been  found  impossible  to  discover  his  real 
name; 

4.  That  the  crime  was  committed  at  some  place  within  the  jvr- 
isdiction  of  the  court ;  except  where,  as  provided  by  sections  one 
hundred  and  thirty-three  to  one  hundred  and  thirty-eight,  both 
inclusive,  the  act,  though  done  without  the  local  jurisdiction  of 
the  county,  is  triable  therein ; 

5.  That  the  crime  was  committed  at  some  time  prior  to  the 
finding  of  the  indictment ; 
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6.  That  the  act  or  omission,  charged  as  the  crime,  is  plainly  and 
concisely  set  forth ; 

7.  Tliat  the  act  or  omission,  charged  as  the  crime,  is  stated  with 
such  a  degree  of  certainty,  as  to  enable  the  court  to  pronounce 
judgment,  upon  a  conviction,  according  to  the  right  of  the  case. 

3R.  8.,  1622,  §64. 

(a)  GommoxL  abbreviations  allowecL  —  The  use  of  a  common  abbrevia- 
tion will  not  vitiate  an  indictment.    (PaU&rson  v.  PeopU,  12  Hun,  187.) 

( 6 )  A  charge,  if  intelligent  enough.  —  An  indictment  is  sufficient  if  it 
aver  all  the  facts  necessary  to  render  the  charge  intelligible  in  its  legal  requi- 
sites, so  as  fully  to  inform  the  accused  of  the  offense  he  is  called  upon  to 
answer.    (Phelps  v.  People,  6  Hun,  401;  72  N.  Y.,  834.) 

(c)  Must  be  stated  with  certainty.  —  The  facts  constituting  the  offense 
must  be  stated  with  as  much  certainty  as  the  nature  of  the  case  will  admit 
{D(yrd  v.  PeopU,  9  Barb.,  671.) 

{d)  Should  be  precise.  —  The  indictment  must  charge  the  offense  with 
such  precision  as  will  enable  the  accused  to  judge  whether  the  facts  stated 
constitute  an  indictable  offense.    (Biggs  v.  People,  8  Barb.,  547.) 

(e)  Time  and  place.  —  The  time  and  place  must  be  stated  with  certainty  in 
the  indictment,  but  it  is  not  necessary  to  prove  them  as  stated,  unless  they 
become  material.    (People  v.  Stocking,  50  Barb.,  573;  82  How.,  48;  6  Park.,  263.) 

(/)  Id.  —  An  indictment  found  in  the  county  of  H.,  charging  that  the  pris- 
oner, late  of  another  county,  did,  at  the  town  of  F.,  etc.,  that  being  a  town  of 
the  county  of  H.,  is  sufficient;  the  court  will  take  judicial  notice  that  F.  is  in 
the  county  of  H.    (People  v.  Breese,  7  Cow.,  429.) 

(g)  Place  essence  of  burglary.  —  In  an  indictment  for  burglary  the  plaM 
is  the  essence  of  the  offense;  and  if  it  be  laid  in  a  wrong  ward  the  objection 
is  fatal.    (Ga/my'e  ease,  3  0.  H.  Rec,  44.) 

So,  also,  as  to  an  indictment  for  keeping  a  disorderly  house.  (McDonald  *» 
case,  Id.,  128.) 

(h)  Abortion,  how  charged.  —  As  to  procuring  abortion.  (See  Oriehton 
V.  People,  1  Eeyes,  841;  1  Abb.  Dec,  467;  6  Park.,  868.) 

(i)  Omissions  easily  supplied  not  fataL  —  Notwithstanding  omissions 
an  indictment  will  be  considered  good  if  the  omissions  complained  of  are,  by 
common  understanding,  implied  in  that  which  is  expressed.  (People  v.  Ben- 
nett,  37  N.  Y.,  117;  4  Abb.  [N.  8.],  89.) 

(j)  Acts  forbidden  on  Sunday.  —  Under  the  statute  forbidding  certain 
acts  on  Sunday,  an  indictment  alleging  that  defendant  on  a  specified  day  of 
the  month,  which  day  was  on  Sunday,  did,  etc.,  is  sufficient  after  conviction, 
though^uch  day  was  not  Sunday.    (People  v.  BaU,  42  Barb.,  824.) 

(k)  An  impossible  day.  —  An  indictment  which  lays  the  time  of  an 
indictment  on  an  impossible  day,  is  bad.    (John's  case,  5  C.  H.  Rec,  108.) 

(0  As  to  person  known  by  diiBTerent  names. —  In  an  indictment  against 
a  person  known  by  two  or  more  names,  and  the  pleader  deems  it  necessary, 
for  greater  certainty,  to  aver  both  names,  it  is  immaterial  which  is  first  stated, 
and  which  is  the  real  name.  (Kennedy  v.  People,  87  N.  Y.,  245 ;  6  Abb. 
IN.  B.],  147.) 
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(m)  Necessary  fSEiets  not  covered  by  generalities. —  The  omisBion  of 
the  averment  of  the  necessary  facts  cannot  be  supplied  by  the  words  unjust, 
illegal,  or  pretended  and  extortionate.  {Peo^  v.  Toion  Auditors,  44  How., 
226  ;  13  Abb.  [N.  S.],  43.) 

(n)  Date  of  statute  not  vitaL— The  misrecital  of  the  date  of  a  statute 
which  has  been  repealed  and  re-enacted,  will  not  vitiate  an  indictment 
(P^opU  V.  Beed,  47  Barb.,  235.) 

(o)  As  to  crime  on  Sunday. —  Though  the  doing  of  an  act  on  Sunday 
may  be  the  gist  of  the  offense,  the  statement  of  the  day  is  not  more  material 
than  in  other  cases.    {People  v.  BaU,  42  Barb.,  824.) 

(p)  Charge  in  libel  must  be  explicit. —  An  indictment  for  uttering, 
writing  and  publishing  obscene,  lewd  and  indecent  paper  in  the  form  of  a  let- 
ter must  at  least  describe  the  same  in  such  terms  as  to  give  defendant  sufficient 
information  of  the  subject-matter  of  the  charge.  {People  v.  IldUenbeck,  52 
How.,  502 ;  2  Abb.  N.  C,  66.) 

An  indictment  charging  the  killing  whilst  committing  a  burglary,  also 
whilst  committing  a  robbery,  and  also  a  killing  with  premeditation  and  delib- 
eration, is  good.    {Dolan  v.  PiBople,  6  Hun,  4U3  ;  64  N.  Y.,  485.) 

In  pleading  proceedings  of  a  justice  of  the  peace,  the  indictment  must  state 
all  the  facts  on  which  jurisdiction.    (People  v.  Weston,  4  Barb.,  226.) 

iq)  Abduction. —  An  indictment  for  abduction  is  sufficient,  although  it 
alleges  the  purpose  of  prostitution,  concubinage  and  marriage,  instead  of 
stating  it  in  the  alternative,  as  in  the  statute.    (People  v.  ParshaU,  6  Park. ,  129.) 

(r)  Abortion. — Indictment,  how  construed  with  reference  to  procurement. 
(Oriehtan  «.  People,  1  Eeycs,  841 ;  6  Park.,  868.) 

An  indictment  charging  the  administering  of  drugs  with  intent  to  produce 
a  miscarriage  ;  and  also  averring  that  the  death  of  the  child  was  thereby  pro- 
duced, but  omitting  the  allegation  of  intent  to  destroy,  is  defective  as  an 
indictment  for  manslaughter,  but  sufficient  to  convict  for  a  misdemeanor. 
(Lohman  v.  People,  1  N.  Y.,  879.) 

An  indictment  averring  an  intent  to  procure  a  miscarriage,  etc.,  is  sufficient. 
(People  V.  Stoekham,  1  Park.,  424.) 

(«)  Administering  poison. —  A  count  in  an  indictment  which  charges 
that  the  prisoner  did  administer  and  cause  to  be  administered  poison,  etc.,  not 
bad  for  duplicity.    (Labeau  v.  People,  88  How.,  66  ;  84  N.  Y.,  228.) 

(t)  Arson. —  Unlawfully,  wiUfully  and  feloniously  setting  fire  to  a  mill  in 
the  nighttime  is  equivalent  to  averring  that  it  was  willfully  done.  (People  v. 
Eajpies,  55  Barb.,  450  ;  88  How.,  869.) 

Describing  a  building  as  a  dwelling-house  is  sufficient,  if  usually  occupied 
by  lodgers  at  night,  though  not  a  dwelling-house.  (People  v.  Orcutt^  1  Park., 
2S2.) 

What  is  sufficient  definiteness  as  to  the  description  of  building.  (Hennessey 
▼.  People,  21  How.,  289.) 

In  an  indictment,  a  variance  between  the  indictment  and  proof  as  to  owner- 
ship is  fatal  (McQa/ney  v.  People,  45  N.  Y.,  158  ;  People  v.  Gates,  15  Wend., 
159.) 

An  indictment  against  a  tenant  may  properly  describe  the  buildings  as  those 
of  the  owner.    (People  v.  Smith,  8  How.,  226.) 

An  indictment  may  describe  the  buildings  burned  as  those  of  a  tenant. 
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when  they  were  in  part  occupied  by  him  as  a  dwelling-house.  (Skepherd  y. 
People,  19  N.  Y.,  537.) 

A  tenant's  tenure  of  interest  in  a  dwelling-house  is  immaterial.  (People  v. 
Van  Biarcumy  2  Johns.,  105.) 

What  averment  suflScient  as  to  the  ownership  of  goods  burned.  {Dedien  v. 
People,  4  Park.,  598  ;  17  How.,  224.) 

An  indictment  for  burning  one's  own  house  with  intent  to  defraud  the  insur- 
ance company,  must  allege  that  it  was  insured.  (People  v.  Hendoraon,  1 
Park.,  660.) 

Keed  not  allege  that  the  insuring  company  was  a  corporation,  or  had  a 
right  to  make  insurance.    (6  Park.,  114) 

Under  an  indictment  for  arson  in  first  degree,  conviction  may  be  had  in 
third  degree.    (Freund  v.  People,  5  Park.,  198.) 

An  indictment  for  an  attempt  to  commit  arson,  need  not  set  out  the  manner 
of  the  attempt.    (Mackessey  v.  People,  6  Park.,  114.) 

The  words  of  the  statute  not  being  the  subject  of  arson  in  the  first  degree 
used  in  defining  arson  of  the  second  degree,  how  construed-  (People  v.  Dur- 
kin,  5  Park.,  243.) 

In  an  indictment  for  arson  in  the  third  degree,  it  is  not  necessary  to  nega- 
tive the  exception  in  the  statute,  and  to  aver  that  the  store  or  warehouse 
burned,  was  not  within  the  cartilage  of  an  Inhabited  dwelling-house.  (People 
V.  Pierce,  11  Hun.  683.) 

(u)  Assault  and  battery  on  an  ofilcer,  how  charged  in  an  indictment 
(PeopU  V.  Cooper,  13  Wend.,  379  ) 

How  charged  against  an  unknown  person.  (White  v.  People,  32  N.  Y.,  465; 
§§  606,  607;  Noakes  v.  Peoj^,  25  N.  Y.,  380.) 

Must  aver  the  intent  in  an  indictment  for  assault  with  intent  to  kilL  (People 
V.  PeOet,  8  Johns.,  511.) 

Must  also  state  the  means  used,  as  that  it  was  with  a  "  deadly  weapon  "  ox 
other  such  force  as  would  be  likely  to  produce  death.  (People  v.  Davie,  18 
How.,  134;  4  Park.,  51;  QLeary  v.  PetypU,  Id.,  187;  17  How.,  316.) 

(«)  Bawdy  house.—  What  is  a  sufficient  charge  in  an  indictment  for  keep- 
ing bawdy  house.    (Harmod  v.  People,  26  N.  Y.,  190;  16  Abb.,  430.) 

( to )  Bigamy.  —  An  indictment  for  bigamy  must  show  that  the  accused  was 
apprehended  in  the  couuty  where  the  indictment  was  found.  (Eouser  v.  Peo- 
j72«,  86Barb.,3d.) 

The  absence  of  such  an  averment  is  not  a  defect  of  form,  but  of  substance. 
(Id.) 

(x)  Burglary.  —  An  indictment  for  burglary  must  allege  the  breaking  in 
of  the  statutory  ways  or  it  is  defective.  (People  v.  Van  Qaaebeck,  9  Abb.  [N. 
8.],  828;  FelhngerY.  People,  15  Abb.,  128;  24  How.,  341.) 

Where  a  building  is  rented,  an  indictment  may  charge  it  as  the  dwelling- 
house  of  the  tenant.  (People  v.  Bush,  3  Park.,  552.)  In  an  indictment  for 
burglary  in  the  third  degree,  it  is  not  necessary  to  allege  that  it  was  commit- 
ted in  the  daytime.  (BuUerv.  People,  4  Den.,  68.)  Need  not  specify  what 
kind  of  felony  was  intended.    (Maeon  v.  People,  26  N.  Y.,  200.) 

In  an  indictment  for  burglary  in  the  first  degree,  the  ownership  of  the 
dwelling  house  may  be  laid  in  a  firm  if  the  facts  warrant  it  (Quinn  v.  PeopU^ 
71  N.  Y.,  561.) 
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(y)  Circulating  foreign  bank  notes.  —  It  is  necessary  to  allege  that 
defendants  committed  the  offense  as  officers  of  a  bank,  or  that  they  received 
the  bills  at  a  greater  rate  of  discount  than  the  law  allowed  on  State  banks. 
(BsopU  V.  WUUams,  4  Park.,  249.) 

(e)  Conspiracy.  — An  indictment  must  either  show  that  the  object  aimed 
at  or  the  means  used  are  criminal.  {Lambert  v.  People,  9  Cow.,  678  ;  People  v. 
Eekford,  7  id.,  535  ;  P^ple  v.  Mather,  4  Wend.,  229  ;  Elkm  v.  Pwpfo,  28  N.  Y., 
177  ;  21  How.,  272.) 

An  indictment  for  conspiring  to  cheat  and  defraud,  ?ield  sufficient  without 
averring  the  means  to  be  used  or  that  the  conspiracy  was  unlawful.  {8ehultz*8 
ease,  5  C.  H.  Rec.,  112  ;  see,  also,  March  v.  People,  7  Barb.,  891.) 

An  indictment  for  conspiracy  to  cheat  by  false  pretenses  must  state  the  place 
at  which  the  alleged  pretenses  were  made.    (People  v.  Barrett,  1  Johns.,  66.) 

One  or  more  overt  acts  must  be  alleged  in  the  indictment.    (2  R  S.,  735,  §  17 ) 

Where  the  conspiracy  is  to  induce  a  witness  to  suppress  her  evidence,  the 
indictment  must  aver  that  the  conspirators  did  persuade  and  induce  her  to 
withdraw  herself  from  the  county,  etc.    {People  v.  Chase,  16  Barb.,  496.) 

Indictment  may  charge  a  prisoner  with  conspiring  with  others  unknown. 
(Pd6^  V.  Mather,  4  Wend.,  229.) 

( 1 )  Crime  against  nature.  —  That  defendant  had  a  venereal  disease,  need 
n«t  necessarily  be  alleged  in  an  indictment  against  nature.  (Lamberteon  v. 
P^opU,  5  Park.,  200.) 

An  indictment  for  feloniously  disintering  the  body  of  B.,  need  not  allege 
she  was  a  human  being;  that  fact  will  be  assumed.  {People  v.  Oravea,  6  Park , 
134.) 

(2)  Disorderly  house.  —  What  necessary.    {People  v.  Cory,  4  Park.,  238.) 

( 3 )  Bnibezzlement.  —  A  single  count  in  an  indictment  may  charge  the 
embezzlement  of  goods  under  and  over  twenty-five  dollars  in  value.  {Ooais  v. 
Pwple,  4  Park.,  662.) 

An  indictment  must  charge  that  defendant  received  the  goods  as  clerk  or 
servant  of  the  owner.  {People  v.  AUen^  5  Den.,  76;  see,  also,  La/rkin  v.  People, 
61  Barb.,  226.) 

An  indictment  for  embezzlement  need  not  state  the  particular  kind  of  money 
taken,  but  must  allege  the  value  thereof.    {Bork  v.  People,  16  Hun.  476.) 

(4)  False  pretenses.  —  In  an  indictment  for  obtaining  goods  by  false  pre- 
tenses it  is  not  necessary  to  negative  all  the  pretenses  used.  {People  v.  Stone,  9 
Wend.,  182;  Skiffy.  PeopU,  2  Park.,  139;  People  v.  Gates,  13  id.,  311;  Thomas 
V.  People,  34  N.  Y. ,  351 . )  What  is  a  sufficient  specification  of  the  pretenses  and 
denial  of  their  truth.    {Ganger's  case,  4  C.  H.  Kec,  65;  1  Wh.  0.  C,  448.) 

(5)  Their  intent  and  effect. —{Clark  v.  People,  2  Lans.,  829;  People  v. 
Bolton,  2  Wh.  C.  C,  161;  Skiff  v.  People,  2  Park.,  139;  People  v.  Krmrm&r,  4 
id.,  217;  Smith  v.  People,  47  N.  Y..  303.) 

The  goods  must  be  described.    {Conger^ s  case,  4  C.  H.  Rec.,  65.)    To  what 
extent    {Skiff  y.  People,  2  Park.,  139.) 
Need  not  specify  all  the  property  obtained.    {People  v.  Parish,  4  Den.,  153.) 
Nor  any  i>articular  value.    {People  v.  Stetson,  4  Barb.,  151.) 

(6)  Obtaining  signature,  e\iC.  —  {Fenton  v.  People,  4  HiU,  126;  People  v. 
Cristie,  4  Den.,  525.)  Obtaining  indorsement,  etc.  {People  v.  Chapman,  4 
Park.,  66.) 
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Obtaining  conveyance,  etc.    (Dord  v.  People,  9  Barb.,  671.) 

Obtaining  signature  by  means  of  false  writing.  {Pioaple  v.  Oates,  13 
Wend.,  811.) 

Requisites  of  an  indictment  for  obtaining  money  under  false  pretenses. 
(People  V.  ffigbCe,  66  Barb.,  13l.) 

In  an  indictment  for  obtaining  money  under  false  pretenses  representing 
that  the  party  was  free  from  debt,  the  specific  items  of  indebtedness  must  be 
averred  or  no  evidence  thereof  is  admissible.  (Barber  v.  People,  17  Hun, 
866.) 

Requisites  of  an  indictment  for  cheating  by  false  weights  and  measures. 
(People  V.  Msk,  1  Sheld.,  687.) 

(7)  Forgery.  —  What  a  sufficient  averment  of  intent.  (Peopiex.  Steams, 
21  Wend.,  409;  Paige  v.  People,  6  Park.,  684.) 

On  an  indictment  drawn  in  the  name  of  a  copartnership  firm  or  a  banking- 
house  it  is  not  necessary  to  set  out  the  names  of  all  the  copartners.  (Harrie  v. 
People,  9  Barb.,  664;  PeojOe  v.  Curling,  1  Johns.,  820.) 

Sufficient  to  describe  the  party  intended  to  be  defrauded,  with  reasonable 
certainty.    (Makes  v.  People,  25  N.  Y.,  880;  People  v.  Qraham,  6  Park.,  185.) 

An  indictment  charging  the  forging  of  a  mortgage  must  state  that  the 
party  whose  name  is  forged  owns  the  land  described  in  the  mortgage.  (People 
V.  Wright,  9  Wend.,  193.) 

Sufficiency  in  the  description  of  a  corporation  in  an  indictment  for  forgery. 
(People  V.  Graham,  1  Sheld.,  161.) 

What  is  sufficient  description  of  instrument.  (People  v.  Greftnaer^  9  Wend., 
272;  Holmes  v.  People,  15  Abb.,  164;  Vincent  v.  People,  16  Abb.,  284;  5  Park., 
88  ;  TomUnson  v.  People,  6  Park.,  818  ;  WOson  v.  People,  6  Park.,  178 ;  People 
V.  Clement,  26  N.  Y.,  198.) 

Forging  a  bill  of  exchange.  Not  necessary  to  insert  letters  or  marks  appear- 
ing on  the  margin  of  bill.    (People  v.  Franklin,  8  Johns.  Cas.,  299.) 

(8)  liOat  ixistruniezLt.  —  Where  the  forged  instrument  is  lost  or  destroyed, 
or  was  last  traced  to  the  possession  of  the  accused,  an  exact  description  is  not 
required  in  the  indictment.  The  reason  of  the  omission  must  be  stated  in  the 
indictment,  and  then  such  an  account  of  it  given  as  shaU  fairly  apprize  the 
prisoner  of  the  offense  charged.  (People  v.  Kingsley,  2  Cow.,  522  ;  People  v. 
Badgley,  16  Wend.,  68;  8  Mass.,  82.) 

A  count  charging  a  prisoner  with  forging  two  distinct  instruments  is  bad,  if 
different  degrees  of  punishment  is  required.    (People  v.  Wright,  9  Wend.,  198.) 

( 9 )  Fraud.  —  The  names  of  the  persons  defrauded,  or  that  they  are  unknown 
to  the  grand  jury,  must  be  stated  in  an  indictment  for  fraud.  (People  v.  Fish^ 
4  Park.,  206,) 

In  an  indictment  for  girdling  fruit  trees,  averment  of  possession  is  sufficient. 
(People  V.  Hors,  7  Barb.,  9.) 

( 10 )  Homicide. —  In  an  indictment  for  homicide,  where  deceased  was  called 
by  acquaiiicances  by  a  name  different  from  his  true  name,  the  true  name  may 
be  stated,  and  if  the  true  name  be  proved  on  the  trial  there  is  no  variance, 
although  it  also  appear  that  deceased  also  went  by  another  name.  (People  v. 
WaU&r,  82  N.  Y.,  147  ;  18  Abb.,  147.) 

Uncertainty  in  an  indictment  as  to  time,  not  necessarily  material  (BeynoHs 
V.  People,  17  Abb.,  418.) 
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(11)  Larceny.  —  An  indictment  for  stealing  bank  bills  is  good.  {Low'^ 
PiB&pU,  2  Park.,  37  ;  see,  also,  PeopU  v.  Loop,  3  Park,  599.) 

What  is  a  sufficient  description  of  money  stolen.  (HoMm  v.  PeopU,  16 
N.  Y..  344.) 

A  hog,  though  killed  and  partly  dressed,  may  be  described  in  an  indictment 
for  larceny  as  a  hog.    (Bee^s  ease,  3  C.  H.  Rec.,  168.) 

Cloth  ciit  out  for  a  pair  of  trousers,  and  described  in  an  indictment  as  an 
unmade  pair  of  trousers,  held  sufficient.    (Moon* 8  case,  8  C.  H.  Rec,  92.) 

Gkxxis  taken  from  a  receiptor  after  having  been  taken  by  a  sheriff,  should 
be  laid  in  the  officer.  The  receiptor  has  no  property  therein.  (IhrUm  y. 
PeopU,  8  Cow.,  187  ;  Falmer  v.  Fieopte,  10  Wend.,  166.) 

Property  stolen  from  a  county  poor-house  may  be  described  as  the  property 
of  the  county.    (FiBopIe  v.  Bennett,  4  Abb.  [K  8.]  89  ;  87  N.  T.,  117.) 

Where  several  parties  own  the  property,  how  described.  (Ridgway'%  ease, 
1  a  H.  Rec.,  8  ;  WOUanu^  ease,  Id.,  29  ;  Van  Ripefs  ease,  2  id.,  45  ;  Wynes' 
ease,  8  id.,  192  ;  Dixon's  ease,  4  id.,  142  ;  Veiteh*s  ease,  5  id.,  4 ;  Bartron's  ease, 
6  id.,  56.) 

Written  instruments,  how  described.    (People  v.  RcXbrook,  18  Johns.,  90.) 

EM,  that  a  count  for  larceny  and  one  for  receiving  stolen  goods  may  be 
joined  in  the  same  indictment.    (People  v.  Bruno,  6  Park.,  657.) 

(12)  Lotteries. — An  indictment  should  contain  a  particular  description  of 
the  lottery.    (People  v.  Taylor,  8  Den.,  91,  90  ;  Ga/rland^s  ease,  6  C.  H.  Rec.,  98.) 

Indictment  for  publishing  an  account  of  an  illegal  lottery  should  contain 
what.  (Charles  v.  People,  1  N.  T.,  180 ;  8  Den.,  212  ;  People  v.  Warwfr,  4 
Barb.,  814.) 

Since  all  lotteries  are  now  declared  unlawftd,  it  is  not  necessary  to  declare 
that  the  lotteiy  is  one  not  authorized  by  law.  (People  v.  Stwrdevant,  28 
Wend.,  418.) 

Where  an  indictment  charged  the  selling  of  a  piece  of  paper  commonly 
known  as  and  called  a  lottery  policy,  held  sufficient  (People  v.  Borges,  6 
Abb.,  182.) 

An  indictment  for  selling  lottery  policies,  the  "particulars  whereof  are 
unknown,"  and  to  "  divers  persons  unknown,''  is  sufficient  (Pickett  v.  People, 
8  Hun,  88  ;  67  N.  T.,  609.) 

(13 )  MiBdemeaaor.  —  On  an  indictment  for  a  felony,  the  prisoner  may  be 
convicted  of  a  mere  misdemeanor  if  facts  enough  are  averred  to  make  out 
a  misdemeanor.    (People  v.  Jackson,  8  Hill,  92.) 

Mere  surplusage  in  an  indictment  will  not  vitiate.  (Lohman  v.  People,  1 
N.  Y.,  879;  2  Barb.,  216.) 

Requisites  for  an  indictment  for  a  misdemeanor  of  a  prohibited  act,  the 
punishment  of  which  is  not  otherwise  provided  for.  (People  v.  Bogart,  8 
Fttrk.,  143;  8  Abb.,  198.) 

Several  misdemeanors  may  be  Joined  in  the  same  indictment.  (PeopHe  v. 
CoeteBo,  1  Den.,  88;  Kane  v.  People,  8  Wend.,  208.) 

An  indictment  for  the  violation  of  an  order  of  the  board  of  health  must 
aUege  that  the  order  was  published  before  the  alleged  violation.  (Beed  v. 
People,  1  Park.,  481.) 

( 14 )  Murder. —  The  provisions  of  the  Revised  Statutes  do  not  make  it  nec- 
essary to  charge  the  common-law  requisites  of  the  indictment.  (People  v. 
Snoek,  18  Wend.,  159.) 
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An  indictment  which  alleges  that  the  prisoner  willfully,  maliciously  and 
of  malice  aforethought  shot,  etc.,  is  a  sufficient  averment  of  intent.  (FVfe- 
gerrM  v.  Piople,  87  N.  Y.,  418;  4  Abb.  [N.  S.],  68;  49  Barb.,  122.) 

Means  used  and  nature  of  the  wound,  how  set  forth.  (SanchM  v.  PeopU,  22 
N.  T.,  147;  4  Park.,  535;  PeopU  v.  Sanchez,  18  How.,  72;  Shay  v.  JRsojpfo,  22 
N.  Y.,  817;  PeopU  v.  Shea,  10  Abb.,  418;  18  How.,  588;  4  Park.,  858.) 

An  indictment  may  properly  charge  that  the  injury  and  death  were  pro- 
duced by  a  weapon  unknown.    (CoU  v.  People,  1  Park.,  611.) 

Upon  an  indictment  containing  a  single  count  for  murder,  drawn  as  required 
by  the  common  law,  a  verdict  of  murder  in  the  second  degree  is  legal.  {Ketfe 
V.  People,  7  Abb.,[N.  8.],  76;  40  N.  Y.,  848.) 

So  held  in  the  absence  of  an  exception  on  that  point  (PeoplUy.  Thcmpwn^ 
41  N.  Y.,  1.) 

( 15 )  Negligence.—  An  indictment  against  a  railroad  company  for  neglect 
to  maintain  a  fence,  etc.,  should  aver  the  duty  to  maintain,  eta  {People  v.  N. 
T.  a  JB.  R.,  5  Park.,  195.) 

(16)  NuiBance. —  An  indictment  for  nuisance  in  maintaining  a  dam  on  a 
private  stream,  must  show  in  what  way  such  dam  became  a  nuisance.  (People 
V.  Toumeend,  8  HiU,  479.) 

Gunpowder. —  An  indictment  for  negligently  keeping  gunpowder  stored 
near  a  dwelling-house  must  allege  it  to  have  been  negligently  kept.  {People  v. 
Sands,  1  Johns.,  78.) 

Against  a  plankroad  company.  {People  v.  Branckpori  and  Penn  Tan  Plan^ 
roadOo.,6FtiT\L,  604.) 

( 17 )  Offenses  against  a  corporation.— (i^9op20  v.  Wilber,  4  Park.,  19.) 

( 18 )  Official  misconduct  against  officers  of  a  turnpike  company.  (Kane 
V.  People,  8  Wend.,  208  ;  8  id.,  868.) 

Commissioners  of  highways.    (People  v.  Adeit,  2  HiU,  619.) 

Against  an  attorney  for  buying  a  promissory  note,  need  not  aver  that  it  was 

bought  with  intent  to  prosecute  it,  or  that  it  had  been  prosecuted.    (People  v. 

Walbndge,  6  Cow.,  512.) 
Against  bank  officers.    (People  v.  Williams,  1  Seld.,  568.) 
Against  an  attorney  for  extorting  more  than  legal  fees,  etc.    (People  v.  Bust, 

1  Cat,  181.) 
Against  a  justice  of  the  peace.    (People  v.  Ooon,  15  Wend.,  277.) 
Against  constable,  for  not  executing  warrant,  etc.    (People  v.  Weston,  1  Seld.» 

555.) 

( 19 )  Peijnry.—  Jurisdiction,  etc.  (People  v.  Phelps,  5  Wend.,  9 ;  People  v. 
Wamar,  Id.,  271 ;  Bums  v.  PiBople,  59  Barb.,  581.) 

The  particular  mode  of  adniinistering  the  oath  need  not  be  alleged.  Suf- 
ficient to  allege  that  it  was  administered  by  a  magistrate  in  due  form  of  law« 
(TutUe  V.  People,  86  N.  Y.,  481.) 

At  an  election,  etc.    (Campbell  v.  People,  8  Wend.,  686.) 

In  making  a  false  oath  to  a  written  complaint  (People  v.  Robertson,  8  Wb. 
C.  C,  180.) 

The  language  of  the  false  oath  need  not  be  set  forth  with  literal  accuracy. 
(People  V.  Wam^,  5  Wend.,  271 ;  7bmUneon*s  ease,  4  C.  H.  Rec,  125.) 

The  substantial  facts  are  sufficient.    (Ttitfle  v.  People,  36  N.  Y.,  431.) 

Indictment  for  perjury  committed  by  an  insolvent  in  making  false  inventoiy. 
(PeopU  V.  Phelps,  5  Wend.,  9.) 


§  284.]  OF  THE  State  of  New  York.  119 

Only  the  material  and  false  parts  of  an  oath  need  be  set  forth.  {OampbeU  v. 
JPiBople,  8  Wend,  636  ;  Bums  v.  B}(yple,  59  Barb.,  531.) 

Jfaterialitj  of  false  evidence  need  not  be  specially  averred.  It  is  sufficient 
if  the  materiality  appears  on  the  face  of  the  indictment.  {Campbell  d  Ov^ 
ion  V.  People,  4  Lans.,  487  ;  61  Barb.,  85.) 

An  indictment  for  subornation  of  perjury  should  contain  all  the  facts  neces- 
sary to  show  that  the  false  swearing  was  legally  perjuiy.  (EUdn  v.  People, 
28  N.  Y.,  177  ;  U  How..  272.) 

Sufficiency  of  an  indictment  for  perjury  in  an  indictment  based  on  false 
affidavit,  under  the  act  of  1870.    (OHner  v.  People,  4  Hun,  823  ;  6  S.  C,  548.) 

(20)  Beceiving  stolen  goodB.  — Elnowledge  and  intent  must  be  averred. 
(People  V.  Johneon,  1  Park.,  564  ;  Chatterton  v.  Peojde,  15  Abb.,  147.) 

GkxKls  feloniously  received,  whether  any  consideration  passed  or  not,  are 
within  the  statute.    (Hopkins  v.  People,  12  Wend.,  76.) 

Need  not  describe  or  name  the  thief.    {People  v.  CasioeU,  21  Wend.,  86.) 

For  receiving  embezzled  goods,  need  not  aver  that  the  embezzler  was  the 
clerk  or  servant  of  the  owner.    {People  v.  Stein,  1  Park.,  202.) 

For  receiving  stolen  goods  taken  from  a  corporation,  the  existence  of  the 
corporation  must  be  averred.    {Cohen  v.  People,  5  Park.,  830.) 

(21)  Bobbery. — Where  bank  bills  are  taken,  description  unnecessary  if 
substance  of  the  offense  is  set  out.    {Quinlan  v.  People,  6  Park.,  9.) 

For  taking  United  States  treasury  notes.    {People  v.  Janes,  5  Lans.,  340.) 

(22)  Seoozid  offenaes.  — First  offense  must  be  set  up,  where  an  increased 
punishment  is  presented  for  a  second.    {People  v.  Toungs,  1  Cai.,  87.) 

A  simple  averment  that  the  prisoner  was  convicted,  etc.,  is  sufficient 
{StewM  V.  People,  1  Hill,  261.) 

What  is  sufficient  indictment.  {Qibson  v.  People,  5  Hun,  542.)  Jurisdiction 
of  the  court  where  the  conviction  was  had  must  be  properly  alleged.  {People 
V.  Potoers,  6  N.  Y.,  50;  People  v.  Cook,  2  Park.,  121;  People  v.  Oolden,  3  id., 
330.) 

(23)  Seduction.  —  Averment  of  mutual  promises  of  marriage  not  neces- 
sary in  an  indictment  for  seduction.    {Crosier  v.  People,  1  Park.,  45-^.) 

( 24 )  CtoUing  £BJse  passage  tickets.  —  What  to  aver  in  indictment.  {En- 
right  Y.  People,  21  How.,  383.) 

Selling  liquors  without  license.  Where  the  indictment  names  various  kinds 
and  quantities  sold,  it  will  be  regarded  as  a  single  offense.  {People  v.  Adama, 
17  Wend.,  475;  Hodgman  v.  People,  4  Den.,  285.) 

An  indictment  for  selling  liquors  on  June  first  and  on  divers  other  days, 
held  good.    {People  v.  AdavM,  17  Wend.,  475.) 

Alleging  several  sales  to  divers  persons  unknown,  is  not  a  charge  of  more 
than  one  offense.    {Osgood  v.  People,  89  N.  Y.,  449.) 

Requisites  of  an  indictment  for  selling  liquors  without  license,  considered. 
{People  V.  Hodgman,  4  Den.,  235;  People  v.  Townsey,  5  id.,  70;  People  v.  6W- 
kerson,  4  Park.,  26;  PeopHe  v.  Brown,  6  Park.,  666.) 

(  26 )  Selling  nnwholesome  food.  —  Indictment  niust  charge  that  the  pro- 
visions were  designed  for  consumption  as  food,  etc.  {Qoodrieh  v.  People,  19 
N.  Y.,  574.) 

< 26 )  Treason.  —  An  indictment  for  treason  in  giving  aid,  etc.,  to  the  ene- 
mies of  the  United  States,  quashed  because  it  charged  the  offense  to  have 
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been  committed  against  the  people  of  the  State  of  New  York.    (Pieaple  t. 
Lynch,  11  Johns.,  549.) 

(OT)  Trespass  in  cutting  wood,  etc.  What  must  be  alleged.  (Feopler, 
Carpenger,  6  Park.,  228.) 

( 28 )  Illegal  voting.  —  What  facts  must  be  alleged.  {People  y.  Standith, 
6  Park.,  Ill;  HamiUon  y.  Pieople,  57  Barb.,  625.) 

( 29 )  Contra  formam  statuti  —  {People  v.  WaUnidge,  6  Cow.,  512;  Kane  y. 
People,  8  Wend.,  208;  3  id.,  863;  People  y.  Cook,  2  Park.,  12;  Eughet^  ease,  4 
C.  H.  Rec.,  132;  Syracuse  and  TuUy  Plankroad  Co.  y.  People,  66  Barb.,  25.) 

§  285.  Indictment  not  insufficient  for  defect  of  form,  not 
tending  to  prejudice  defiandant. —  No  indictment  is  insufficient 
nor  can  the  trial,  judgment,  or  other  proceedings  thereon  be 
aflfected,  by  reason  of  an  imperfection  in  matter  of  form,  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the 
defendant,  upon  the  merits. 

3  R.  S.,  1022,  §  54. 

( a )  Defects  of  form  not  fataL —  In  an  indictment  it  is  only  defects  in  the 
form  which  do  not  affect  the  substantial  right  of  the  prisoner,  that  are  cured 
by  yerdict.  {FetUnger  y.  People,  15  Abb.,  128;  People  y.  FeOinger,  24  How., 
841;  Brigge  y.  People,  8  Barb.,  547;  Sanchee  y.  People,  22  N.  Y.,  150.) 

{b)  Id. —  A  conyiction  will  not  be  reyersed  on  error  for  a  formal  defect  in 
the  indictment  in  no  way  prejudicial  to  the  prisoner.  {Schrumpfy,  People, 
5  Hun,  542.) 

( c )  Joinder  of  several  mi8dem<^anor8  not  tataL—  The  joinder  of  seyeral 
distinct  misdemeanors  is  not  a  ground  for  reyersal  on  error  if  the  sentence  be 
single  .and  appropriate  to  either  of  the  counts  of  the  indictment  {PoUneky  y. 
People,  73  N.  Y.,  65.) 

§  286.  Presumptioiis  pf  law  and  matters  of  which  judi- 
cial notice  is  taken,  need  not  be  stated. —  Neither  presump- 
tions of  law,  nor  matters  of  which  judicial  notice  is  taken,  need 
be  stated  in  an  indictment. 

New. 

{a)  Indictment  should  state  facts  only.— It  is  sufficient  to  state  the 
facts  and  leaye  the  court  to  draw  the  inferences  and  apply  the  law.  (1  Bish. 
Crun.  Pro.,  §  515;  1  Chitty  Crim.  L.,  231a;  Bex  y.  Michael,  2  Leach  [8th  ed.L 
988,  941.) 

{b)  When  court  will  take  Judicial  notice.— An  indictment  found  in  the 
county  of  "  H."  charging  that  the  prisoner,  late  of  another  county,  did  at  the 
town  of  "F.,"  etc.,  that  being  a  town  of  the  county  of  "  H.,"  is  sufficient 
The  court  will  take  judicial  notice  that  "  F."  is  in  the  county  of  "  H."  {Peth 
pie  y.  Breeee,  7  Cow.,  429.) 

( c )  Objections  to  pleading,  when  taken.—  Under  this  proyision  it  is  too 
late  to  object  to  argumentatlye  pleading  after  yerdict ;  if  the  necessary  facts 
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appear  it  is  sufficient.  (PeopU  v.  Warner,  4  Barb.,  314;  People  v.  Ryvders,  12 
Wend.,  425;  People  v.  Badgley,  16  id.,  53;  Charles  v.  People,  1  K  Y.,  180.) 

An  indictment  charging  tiie  felonious  making  of  a  certain  check,  selling  out 
a  copy  without  averring  that  it  was  in  writing  is  good.  {PeopU  v.  Rjpiders, 
12  Wend.,  425.) 

Neither  presumptions  of  law  or  matters  of  which  judicial  notice  will  be 
taken,  need  state  in  an  indictment.  (Penal  Code  of  California,  §  061 ;  56  Ind., 
107;  110  Mass.,  181;  8  Cranch  C.  C,  618.) 

§  287.  Pleading  a  judgment  or  determination  of;  or 
proceeding  before,  a  court  or  officer  of  special  jurisdic- 
tion.—  In  pleading  a  judgment  or  other  determination  of  a  court 
or  officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determina- 
tion may  be  stated  to  have  been  duly  given  or  made.  The  facts 
constituting  jurisdiction,  however,  must  be  established  on  the 
trial. 

New,    (See  Ekghmy  v.  Pieople,  79  N.  Y.,  646.) 

§  288.  Private  statute,  how  pleaded.  —  In  pleading  a  pri- 
vate statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer 
to  the  statute,  by  its  title  and  the  day  of  its  passage,  and  the 
court  must  thereupon  take  judicial  notice  thereof. 

New.  This  section  charges  the  common  law  rule.  (2  Hall  P.  C,  172;  2 
Hawk's  Ch.,  25,  §  108;  Bacon's  Abridg.,  p.  2.)  An  indictment  on  a  private 
statute  must  be  set  out  in  full.    (7  Conn.,  92;  1  Dev.  &  B.,  115;  1  Sid.,  356.) 

§  289.  Pleading  in  indictment  for  libel.  —  An  indictment 
for  libel  need  not  set  forth  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  of  the  party  libeled,  of  the  defamatory 
matter  on  which  the  indictment  is  founded ;  but  it  is  sufficient 
to  state  generally,  that  the  same  was  published  concerning  him ; 
and  the  fact  that  it  was  so  published,  must  be  established  on  the 
trial. 

New.  (1  Bish.  (Mm.  Pro.,  §  787.)  The  indictment  must  set  forth  matter 
which  is  prima  fade  libelous,  or  must  charge  that  matters  set  out,  although 
not  a  libel  on  its  face,  was  designed  to  be.    (6  Iredell,  418.) 

The  charge  need  not  be  more  specific  than  the  libelous  publication.  (3 
Humph.,  389.)  Charging  that  the  defendant  sent  the  libel  is  a  sufficient  pub- 
lication.    (32  Me.,  530.) 

An  indictment  which  alleges  that  defendant  published  a  lil)el  tending  to 
blacken  the  honesty,  etc.,  of  the  said  A.  B.,  and  thereby  expose  him  to  public 
ridicule  and  contempt,  sufficiently  charges  that  the  libel  was  concerning  A.  B. 
(4Ga.,  14.) 
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§  290.  Pleading  in  indictment  for  forgery,  where  the 
instrument  has  been  destroyed,  or  withheld  by  defend- 
ant. —  When  an  instrument,  which  is  the  subject  of  an  indict- 
ment for  forgery,  has  been  destroyed  or  withheld  by  the  act  or 
procurement  of  the  defendant,  and  the  fact  of  the  destruction 
or  withholding  is  alleged  in  the  indictment,  and  established  on 
the  trial,  the  misdescription  of  the  instrument  is  inMnaterial. 

New. 

On  an  indictment  for  forging  a  promissory  note,  if  the  note  be  lost  or 
destroyed,  it  is  sufficient  to  set  forth  the  substance  of  it,  aven-ing  the  loss  or 
destruction.  {People  y.  Badgley,  16  Wend.,  53 ;  PeopU  v.  Kingdey^  2  Cow., 
022.) 

Requisites  of  such  an  indictment.    (Id,) 

( a )  In  other  states.  —  Where  the  document  is  lost  or  destroyed,  or  remains 
in  defendant's  hands,  it  is  sufficient  to  aver  special  facts  as  an  excuse  for  not 
setting  it  out.  (d6  Cal.,  245  ;  11  Cush.,  142.)  Giving  the  purport  of  the 
instrument  as  nearly  as  possible.  (50  Ala.,  189  ;  27  111.,  45  ;  55  Ind.,  599  ;  2 
Mason,  468  ;  84  Me.,  228  ;  4Leigh.,  694  ;  69  N.  C,  818;  4  Car.  &  P..  254.) 

A  conviction  will  be  sustained,  notwithstanding  a  variance.  (People  v. 
Badgley,  16  Wend.,  581.) 

§  291.  Pleading  in  indictment  for  peijury  or  suborna- 
tion of  peijnry.  —  In  an  indictment  for  perjury  or  subornation 
of  perjury,  it  is  sufficient  to  set  forth  the  substance  of  the  con- 
troversy or  matter  in  respect  to  which  the  crime  was  committed, 
and  in  what  court,  or  before  whom,  the  oath  aUepjed  to  be  false 
was  taken,  and  that  the  court  or  person  before  whom  it  was  taken 
had  authority  to  administer  it,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned ;  but  the 
indictment  need  not  set  forth  the  pleadings,  record  or  proceedings 
with  which  the  oath  is  connected,  nor  the  commission  or  authority 
of  the  court  or  person  where  or  before  whom  the  perjury  was 
committed. 

New  in  form. 

(a)  Form  of  oath  immateriaL  —  In  an  indictment  for  perjury  it  is 
unnecessary  to  set  forth  the  form  in  which  the  oath  was  administered.  (TutUs 
V.  People,  86  N.  Y.,  481.) 

(h)  Facts  sufflciant.  —Sufficient  to  allege  the  specific  facts  which  con- 
stitute the  crime  ;  evidence  need  not  be  set  forth.    (Id,) 

(c)  Time  not  materiaL— In  an  indictment  for  perjury  the  time  is  not 
material.    (People  v.  Eoag,  2  Park.,  9.) 

(d)  Must  show  materiality  and  place. — An  indictment  for  perjury, 
which  does  not  show  where  the  crime  was  committed,  or  aver  that  the  false 
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swearing  was  in  a  matter  matenal  to  the  issue,  is  fatally  defective.    (Oehon 
V.  People,  4  Lans.,  487  ;  61  Barb.,  35.) 

{e)  Must  show  in  what  court. — An  indictment  for  perjury  must  set 
forth  the  court  in  which  the  suit  was  pending,  and  must  charge  the  offense  to 
have  been  committed  in  the  proper  county.  {Qe^^ion  v.  People,  4  Lans.,  487 ; 
61  Barb.,  55.) 

(/)  Before  inspectors  of  election.  — Requisites  of  an  indictment  for  per 
jury  before  inspectors  of  election.    (Burns  v.  People,  5  Lans.,  189 ;  CampdeU 
V.  People,  8  Wend.,  636.) 

(g)  Most  show  materiality. —  Also  materiality  of  the  evidence  alleged 
to  be  false  must  be  alleged.  (See  (yReiUy  v.  People,  9  Abb.  N.  C,  77 ;  S.  C. 
Ct  App.,  12  Week.  Dig.,  671.) 

(A)  Before  fire  rnarshal, —  Requisites  of  an  indictment  charging  false 
swearing  before  a  fire  marshal    (Harris  v.  People,  4  Hun,  1.) 

(i)  In  an  affidavit. —  In  an  indictment  for  perjury  on  an  affidavit  to  a 
claim  against  a  city,  it  was  not  averred  that  the  affidavit  was  authorized  by 
the  charter,  or  that  it  was  made  for  the  purpose  required  thereby,  or  that  the 
claim  to  which  it  was  appended  was  ever  presented  to  the  common  council 
for  audit.    Held,  fatally  defective.    (Ortner  v.  People,  4  Hun,  823.) 

(j)  On  naturalization  papers. — Form  of  an  indictment  for  perjury 
alleged  to  have  been  committed  in  a  proceeding  to  obtain  naturalization  of  an 
alien  in  a  county  court.    (People  v.  Bweetman,  3  Park.,  358.) 

(k)  Before  justice  of  peace. —  Also  in  a  civil  action  tried  before  a  justice 
of  the  peace.    (People  v.  McKinney,  3  Park.,  510.) 

(I)  By  an  insolvent. —  In  an  indictment  for  perjury  committed  in  the 
taking  of  an  oath  by  an  insolvent  on  presenting  his  petition  for  discharge, 
need  net  set  forth  more  than  the  substance  of  the  oath.  (People  v.  Warner,  5 
Wend.,  272.) 

§  292.  Upon  indictment  against  several,  one  or  more 
may  be  convicted  or  acquitted.  —  Upon  an  indictment  against 
several  defendants  any  one  or  more  may  be  convicted  or  acquitted. 

New. 

( a )  In  other  states.  —  Convictions  of  codef endants  are  several.  (32 
Mass.,  406.)  Charge  against  them  is  several  as  well  as  joint.  (2  Ire.,  402  ;  49 
Yt.,  487.)  So  one  may  be  found  guilty  and  another  acquitted.  (8  Cush.,  523.) 
When  two  are  charged  with  an  offense,  it  is  not  a  variance  that  the  proof  goes 
only  against  one.  (21  Pick.,  528  ;  105  Mass.,  586  ;  107  id.,  208.)  When  jointly 
convicted,  they  should  be  sentenced  severally.    (16  Ark.,  87  ;  8  Wis.,  785.) 

(b)  ftaashing  as  to  one. —  However,  quashing  an  indictment  as  to  one  of 
several  defendants,  quashes  it  as  to  all.  (People  v.  Eckford,  7  Cow.,  585  ;  Lam- 
bert V.  People,  Id.,  166.) 

(e)  Persons  jointly  indicted,  how  convicted.— Though  two  or  more 
persons  jointly  indicted  cannot  be  convicted  of  a  joint  offense,  when  their 
offenses  are  proved  to  have  been  separate,  yet  they  may  be  convicted  of  their 
separate  offenses  as  if  separate  indictments  had  been  found.  (ChaHerton  v. 
People,  15  Abb.,  147.) 
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(d)  Id. —  If  the  acts  of  the  prisoners  committing  the  offense  are  a  part  of 
one  and  the  same  transaction,  and  the  offense  in  law  admits  of  different 
degrees,  they  may  be  convicted  of  different  degrees,  though  jointly  indicted 
for  the  same  offense.     (Klein  v.  People,  81  N.  Y.,  229.) 

( « )  Id.  —  Where  two  are  jointly  indicted  for  committing  a  larceny,  and 
one  pleads  guilty  to  an  attempt  to  commit  larceny  and  is  sentenced,  the  other 
defendant  may  be  lawfully  tried  for  the  larceny  and  on  conviction,  be  sen- 
tenced to  suffer  the  penalty  of  the  law  therefor.    {Id.) 

(/)  When  entitled  to  separate  trials.  —  Two  or  more  persons  jointly 
indicted  for  forging  bank  paper,  etc.,  are  not  entitled  to  separate  trials  as 
matter  of  right.    {SJiato  and  Haakin^s  case,  1  C.  H.  Rec.,  177.) 

(g)  Id.,  in  capital  casea  —  Semble,  as  to  whether  two  persons  indicted 
for  a  capital  offense  and  entitled  to  a  peremptory  challenge,  can  be  tried 
together  against  their  consent.     (People  v.  IloweU,  9  Johns.,  296.) 

(h)  Name  of  one  omitted  by  misttuke.  —  Where  two  persons  are  jointly 
indicted  for  larceny,  and  the  name  of  one  has  been  omitted  by  mistake  from 
the  body  of  the  indictment,  Jield,  that  the  jury  could  acquit  the  party  not 
named  and  convict  the  other  or  pass  no  verdict  in  case  of  the  first,  except  to 
return  the  fact  to  the  court.    (Van  Orden and StetoarCs  ca&ci,  1  C.  H.  Rec,  64.) 


CHAPTER  m. 

AMENDMENT   OF  THE  mDICTTMENT. 

Section  293.  When -amendment  allowed.  ' 

294.  Trial  to  proceed. 

295.  Effect  of  verdict,  etc. 

§  293.  When  amendment  allowed.  —  Upon  the  trial  of  an 
indictment,  when  a  variance  between  the  allegation  therein  and 
the  proof,  in  respect  to  time,  or  in  the  name  or  description  of  any 
place,  person  or  thing,  shall  appear,  the  conrt  may,  in  its  judg- 
ment, if  the  defendant  cannot  be  thereby  prejudiced  in  his  defense 
on  the  merits,  direct  the  indictment  to  be  amended,  according  to 
the  proof,  on  such  terms  as  to  the  postponement  of  the  trial,  to 
be  had  before  the  same  or  another  jury,  as  the  court  may  deem 
reasonable. 

New.    (Bee  3  R.  8.,  1022,  §  54.) 

(a)  At  conmion  law  and  in  other  states. —  There  are  many  English 
statutes  of  amendments  and  jeofails  which  having  been  passed  before  the 
settlement  of  this  country  are  common  law  with  us;  but  by  their  terms  they 
do  not  extend  to  criminal  causes.  (3  Black,  Com.,  407;  4  id.,  375;  Atcheson  v. 
Eeentt,  Cowp.,  383,  392;  1  Bish.  Grim.  Pro.,  §  707;  1  Stark.  Grim.  PL  [2ded.], 
259;  Om.  v.  Morse,  2  Mass.,  128;  Corn.  v.  ChOd,  13  Pick.,  198.)    A  material 
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amendment  to  an  indictment  would  clearly  be  unconstitutional.    (Startup  y. 
State,  10  Vroom.,  423,  482;  Calvin  v.  State,  25  Texas,  789.) 

(b)  Changing  of  name  allowed.—  The  mere  formal  changing  of  a  name 
allowed.  {Uayvoood  v.  State,  47  Miss.,  1;  Bough  v.  Cmn.,  28  Smith  [Pa.],  495; 
iSto^y.  Manning,  14  Texas,  402;  1  Bish.  Orim.  Pro.,  §  97  et  seq.) 

(c)  When  indictment  set  aside  or  amended. —  Whether  an  indictment 
can  be  set  aside  or  amended  on  motion  for  haying  been  found  without  eyi- 
dence,  or  on  that  which  was  insufficient,  qtUBre,    {People  y.  HtUbut,  4  Den.,  188.) 

§  294.  Trial  to  proceed.  —  After  such  amendment,  the  trial, 
whenever  the  same  shall  be  proceeded  with,  shall  proceed  in  the 
same  manner  and  with  the  same  consequences,  as  if  no  such  vari- 
ance had  occurred. 

New. 

§  295.  EfTect  of  verdict,  etc.  —  A  verdict   and  judgment, 
which  shall  be  given  after  the  making  of  any  such  amendment, 
shall  be  of  the  same  force  and  effect,  as  if  the  indictment  had 
originally  been  found  in  its  amended  form. 
New. 


CHAPTER  IV. 

ABBAIGNMEirr  OF  THE  DEFENDANT. 

StacnoN  296.  Defendant  must  be  arraigned  in  the  court  in  which  indictment 

is  found,  if  triable  therein,  or  if  not,  in  that  to  which  it  is 
sent  or  removed. 

297.  If  indictment  be  for  felony,  defendant  must  be  present;  if  for 

misdemeanor,  he  may  appear  by  counsel. 

298.  When  personal  appearance  is  necessary,  if  defendant  be  in  cus- 

tody, he  must  be  brought  before  the  court. 

299.  If  discharged  on  bail  or  deposit,  bench  warrant  to  issue. 

800.  Bench  warrant,  by  whom  and  how  issued. 

801.  Form  of  bench  warrant. 

802.  Direction  in  bench  warrant,  if  indictment  be  for  misdemeanor. 
808.  If  offense  be  bailable,  order  for  bail  to  be  indorsed  on  bench 

warrant. 

804.  Bench  warrant,  how  senred. 

805.  Proceedings  on  bench  warrant,  when  defendant  is  brought 

before  magistrate  of  another  county. 
800.  Ordering  defendant  into  custody,   or   increasing  bail,  when 

indictment  is  for  felony. 
807.  Defendant,  if  present,  to  be  committed ;  if  not,  bench  warrant 

to  issue. 
806^  Defendant  appearing  for  arraignment  without  counsel,  to  be 

informed  of  his  right  to  counsel. 
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Bbgtion  809.  Arraignment,  how  made. 

810.  If  he  gave  another  name,  subsequent  proceedings  to  be  had  by 
that  name,  referring  to  name  in  the  indictment. 

311.  Time  allowed  defendant  to  answer  indictment. 

3 1 2.  How  defendant  may  answer  indictment. 

§  296.  (Amended  1882.)  Defendant  must  be  arraigned  in 
the  court  in  which  indictment  is  found,  if  triable  therein, 
or  if  not,  in  that  to  which  it  is  sent  or  removed*  —  When 
an  indictment  is  filed,  the  defendant  must  be  arraigned  thereon, 
before  the  court  in  which  it  is  found,  or  before  the  court  to  which 
it  is  sent  or  removed. 

New. 

Arrangement  defined.  (1  Bish.  (Mm.  Proc.,  §  928;  4  Bl.  Comm.,  821,  332; 
WhiteJiead  v.  Com.,  19  Gratt.,  640;  JcuUcs^  v.  Com.,  Id.,  656.) 

The  arraignment  and  plea  are  a  necessary  part  of  the  proceedings,  and  that 
without  them  there  can  be  no  valid  trial  and  judgment.  (Early  v.  ^ate,  1 
Texas  App.,  248;  Hold&n  v.  8taU,  1  Texas  App.,  225;  State  v.  Barnes,  59  Mo., 
154;  Craeter  v.  State,  64  Ind.,  159;  Oregg  v.  People,  81  Mich.,  471;  1  Bish. 
Crim.  Proc,  §  733;  28  Cal.,  330.) 

The  failure  of  this  duty  is  fatal    (62  Cal.,  480;  64  Ind.,  159;  81  Mich.,  471.) 

(a)  No  particular  form  necessary.  — Any  form  of  arraignment  is  suf- 
ficient by  which  the  prisoner  admits  his  identity  and  demands  a  trial  {People 
V.  Frost,  5  Park.,  52.) 

( b )  Ck>urt  of  sessions  cannot  arraign  a  murderer. — A  prisoner  indicted 
for  murder  cannot  be  arraigned  in  the  court  of  sessions.  {People  v.  McCran^, 
21  How.,  149.) 

§  297.  (Amended  1882.)  If  indictment  be  for  felony, 
defendant  must  be  present ;  if  for  misdemeanor,  he  may 
appear  by  counsel.  —  If  an  indictment  be  for  a  felony,  the 
defendant  must  be  personally  present  when  arraigned ;  but  if  for 
a  misdemeanor  only,  his  personal  appearance  is  unnecessary,  and 
he  may  appear  upon  the  arraignment  by  counseL 

New. 


298.  When  personal  appearance  is  necessary,  if 
defendant  be  in  custody,  he  must  be  brought  before 
the  court.  —  When  his  personal  appearance  is  necessary,  if  he 
be  in  custody,  the  court  may  direct  the  officer  in  whose  custody 
he  is,  to  bring  him  before  it  to  be  arraigned. 
New. 

§  299.  (Amended  1882.)  If  dischai^ed  on  bail  or  deposit, 
bench  warrant  to  issue.  —  If  the  defendant  have  been  dis- 
chai'ged  on  bail,  or  have  deposited  money  instead  thereof,  and  do 
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not  appear  to  be  arraigned,  or  if  the  defendant  be  for  any  cause 
absent  when  his  personal  attendance  is  necessary,  the  court,  in 
addition  to  the  forfeiture  of  any  undertaking  of  bail,  or  of  any 
money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant 
for  his  arrest. 
New. 

§  300.  (Amended  1882.)  Bench  warrant,  by  whom,  and 
how  issued. — The  clerk,  on  the  application  of  the  district  attor 
ney,  may  accordingly  at  any  time  after  the  order,  whether  the 
court  be  sitting  or  not,  issue  a  bench  warrant  to  one  or  more 
counties.  A  bench  warrant  for  the  arrest  of  any  defendant 
indicted  may  also  be  issued  by  the  district  attorney  at  any  time 
after  the  indictment  is  found. 

Laws  1847,  ch.  388  ;  3  R.  S.,  1032,  §  57. 

§  301.  (Amended  1882.)  Form  of  bench  warrant.  —  The 
bench  warrant  issued  upon  the  indictment  must,  if  the  crime  be 
a  felony,  be  substantially  in  the  following  form : 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  peace  officer  in  this  state.    An  indictment  having  been 

found  on  the  day  of  ,  eighteen  hundred  and 

,  in  the  court  of  sessions  of  the  county  of  Albany  [or  as 

the  case  may  be],  charging  C.  D.  with  the  crime  of  [designating 

it  generally]. 

"  You  are  therefore  commanded,  forthwith  to  arrest  the  above- 
named  C.  D.,  and  bring  him  before  that  court  [or  if  the  indict- 
ment have  been  sent  or  removed  to  another  court],  before  the 
court  of  oyer  and  terminer  of  that  county  [or  as  the  case  may  be] 
to  answer  the  indictment ;  or  if  the  court  have  adjourned  for  the 
term,  that  you  deliver  him  into  the  custody  of  the  sheriff  of  the 
county  of  Albany  [or,  as  the  case  may  be,  or  in  the  city  or  county 
of  New  York,  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York]. 

City  [or  town]  of  ,  the  day  of 

eighteen  hundred  and 

"  By  order  of  the  court. 

E.  F.,  ClerJcj  or 

G.  H.,  District  Attorney  of  tlie  county 

of  " 

New. 
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§  302.  Direction  in  bench  warrant  if  indictment  be  for 
misdemeanor.  —  If  the  crime  be  a  misdemeanor,  the  bench 
warrant  must  be  in  a  similar  form,  adding  to  the  body  thereof  a 
direction  to  the  following  effect :  "  Or  if  he  require  it,  that  you 
take  him  before  any  magistrate  in  that  county,  or  in  the  coimty 
in  which  you  arrest  him,  that  he  may  give  bail  to  answer  the 
indictment." 
New. 

§  303.  If  oftense  be  bailable,  order  fbr  bail  to  be  indorsed 
on  bench  warrant.  —  If  the  crime  charged  be  bailable,  the 
court,  upon  directing  the  bench  warrant  to  issue,  may  fix  the 
amount  of  bail ;  and  in  such  case  an  indorsement  must  be  made 
upon  the  bench  warrant  and  signed  by  the  clerk,  to  the  following 
effect:   "The  defendant  is  to  be  admitted  to  bail  in  the  sum 

of  dollars." 

New. 

§  304.  Bench  warrant,  how  served.  —  The  bench  warrant 
may  be  served  in  any  county,  in  the  same  manner  as  a  warrant  of 
arrest,  except,  that  when  served  in  another  county,  it  need  not 
be  indorsed  by  a  magistrate  of  that  county. 

8  R  S.,  1023,  §  58  ;  Laws  1847,  ch.  338  ;  Laws  1880,  ch.  330,  §  62. 

§  305.  Proceedings  on  bench  warrant  when  defendant 
is  brought  before  magistrate  of  another  county.  —  If  the 

defendant  be  brought  before  a  magistrate  of  another  county  for 
the  purpose  of  giving  bail,  the  magistrate  must  proceed  in 
respect  thereto,  in  the  same  manner  as  if  the  defendant  had  been 
brought  before  him  upon  a  warrant  of  arrest,  and  the  same  pro- 
ceedings may  be  had  thereon,  as  provided  in  sections  one  hundred 
and  fiifty-nine  to  one  hundred  and  sixty-one,  both  inclusive. 
New.    (See,  also,  cases  cited  under  §§  169,  161,  arkU,) 

§  306.  Ordering  defendant  into  custody,  or  increasing 
bail,  when  indictment  is  for  felony.  —  If  the  defendant, 
before  the  finding  of  an  indictment,  has  given  bail  for  his  appear- 
ance to  answer  the  charge,  the  court,  to  which  the  indictment  is 
presented  or  sent  or  removed  for  trial,  may  order  the  defendant 
to  be  committed  to  actual  custody,  either  without  bail,  or  unless 
he  give  bail  in  an  increased  amount,  to  be  specified  in  the  order. 
New. 
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§  307.  Defendant,  if  present,  to  be  committed ;  if  not, 
bench  uvarrant  to  issue.  —  If  the  defendant  be  present  when 
the  order  is  made,  he  must  be  forthwith  committed  accordingly. 
If  he  be  not  present,  a  bench  warrant  must  be .  issued  and  pro- 
ceeded upon,  in  the  manner  provided  in  this  chapter. 
New. 

§  308.    Defendant  appearing  for  arraignment  without 
counsel,  to  be  informed  of  his  right  to  counseL  —  If  the 

defendant  appear  for  arraignment,  without  counsel,  he  must  be 
asked  if  he  desire  the  aid  of  counsel,  and  if  he  does,  the  court 
must  assign  counseL 
New. 


§  309.  Arraignment,  how  made.  —  The  arraignment  must 
be  made  by  the  court,  or  by  the  clerk  or  district  attorney,  under 
its  direction,  and  consists  in  stating  the  charge  in  the  indictment 
to  the  defendant,  and  in  asking  him  whether  he  pleads  guilty  or 
not  guilty  thereto.  If  the  defendant  demand  it,  the  indictment 
must  be  read,  or  a  copy  thereof  furnished  to  him  before  requiring 
him  to  plead. 

8  R  S.,  1024,  §  74 ;  see  notes  under  §  296,  ante. 

(a)  No  oeztain  fonn  required.  — Any  fonn  of  arraignment  is  sufficient 
by  which  the  prisoner  admits  his  identity  and  demands  a  triaL  {People  v. 
Fro%t,  5  Park,  62.) 

(d)  Murderer  cannot  be  arraigned  in  court  of  seMions. — A  prisoner 
indicted  for  murder  cannot  be  arrainged  in  the  court  of  sessions.  {People  v. 
McOraney,  21  How.,  149.) 

§  310.  If  he  gave  another  name,  subsequent  i>roceed- 
ings  to  be  had  by  that  name,  reJterring  to  name  in  the 
indictment,  —  K  when  arraigned  the  defendant  allege  that 
another  name  is  his  tme  name,  the  court  must  direct  an  entry 
thereof  in  the  minutes  of  the  arraignment ;  and  the  subsequent 
proceedings  on  the  indictment  may  be  had  against  him,  by  that 
name,  referring  also  to  the  name  by  which  he  is  indicted. 

New. 

(  a )  Misnomer,  when  available. —  Under  a  plea  of  not  guilty,  the  defend- 
ant cannot  avail  himself  of  a  misnomer.    {Peoples,  Smith,  1  Park.,  329.) 

{h)  Id. —  A  defendant  cannot  have  the  proceedings  in  an  action  against  him 
set  aside  on  motion,  on  account  of  his  being  misnamed  therein  ;  his  remedy 
ia  by  plea  in  abatement    (ifiZter  v.  SletUner,  7  Bos.,  672  ;  22  How.,  518.) 

9 
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(c)  Alias  dictus. —  If  a  defendant  be  truly  named,  the  addition  of  an 
**(dvaB  dictuB"  is  not  a  ground  for  a  plea  in  abatement.  (Beid  y.  Lardy  ^ 
Johns.,  118.) 

§  311.  Time  allowed  defendant  to  answer  indictment. — 

If,  on  the  arraignment,  the  defendant  require  ij:,  he  must  be 
allowed  until  the  next  day,  or  such  further  time  may  be  allowed 
him  as  the  court  deems  reasonable,  to  answer  the  indictment. 
New. 

§  312.  How  defendant  may  answer  indictment. — In 

answer  to  the  indictment,  the  defendant  may  either  move  the 
court  to  set  the  same  aside,  or  may  demur  or  plead  thereto. 

New. 

Irregular  organization  of  grand  jury. —  A  plea  in  abatement  that  the 
grand  jury  was  irregularly  organized  cannot  be  introduced  by  the  defendant. 
(People  V.  Dolan,  6  Hun,  332  ;  Id.,  493  ;  64  N.  Y.,  485.) 


CHAPTER  V. 

SETTING   ASIDE  THE  INDIOTMENT. 

Sbctiok  818.  Indictment,  when  set  aside  on  motion. 

814.  Defendant,  when  precluded  from  objecting  to  indictment  in  any 

other  manner. 

815.  Motion,  when  heard. 

816.  If  denied,  defendant  must  immediately  demur  or  plead. 

817.  If  granted,  defendant  discharged,  unless  the  case  be  submitted 

to  the  same  or  another  grand  jury. 
318.  Effect  of  order  for  re-submission. 

819.  When  new  indictment  not  found. 

820.  Order  to  set  aside  indictment,  no  bar  to  another  prosecution. 

§  313.  Indictment,  when  set  aside  on  motion.  —  The 

indictment  must  be  set  aside  by  the  court  in  which  the  defendant 
is  arraigned,  and  upon  his  motion,  in  either  of  the  following 
cases: 

1.  When  it  is  not  found,  indorsed  and  presented  as  prescribed 
in  sections  two  hundred  and  sixty-eight  and  two  hundred  and 
seventy-two ; 

2.  When  a  person  has  been  permitted  to  be  present  during  the 
session  of  the  grand  jury,  while  the  charge  embraced, in  the 
indictment  was  under  consideration,  except  as  provided  in  sec- 
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tions  two  hundred  and  sixty-two,  two  hundred  and  sixty-three 

and  two  hundred  and  sixty-four. 

New. 

See  cases  cited  under  §§  268,  372,  262,  263,  264,  anU. 

§  314.  Defendant,  when  precluded  from  objecting  to 
indictment  in  any  other  manner.  —  If  the  motion  to  set 
aside  the  indictment  be  not  made,  the  defendant  is  precluded 
from  afterward  taking  the  objections  mentioned  in  the  last  section. 

New. 

(a)  Motion  to  quash,  when  taken. —  The  court  will  not  ordinarily  quash 
an  indictment,  though  defective,  after  the  defendant  has  been  arraigned  and 
pleaded  not  guilty.    {PeopU  v.  WdUerB,  5  Park.,  661.) 

{h)  Id.  —  An  objection  to  the  manner  of  presenting  an  indictment  by  the 
grand  jury  must  be  taken  on  the  trial  or  prior  thereto.  (Brotherton  y.  People, 
75  N.  Y.,  159.) 

§  315.  Motion,  when  heard. —  The  motion  to  set  aside  an 
indictment  must  be  heard  at  the  time  of  the  arraignment,  unless, 
for  good  cause,  the  court  postpone  the  hearing  to  another  time. 
New. 

§  316.  If  denied,  defendant  must  immediately  demur 
or  plead. —  If  the  motion  be  denied,  the  defendant  must  imme- 
diately answer  the  indictment,  either  by  demurring  or  pleading 
thereto. 
New. 

§  317.  If  granted,  defendant  discharged,  imless  the 
case  be  submitted  to  the  same  or  another  grand  jury. — 

If  the  motion  be  granted,  the  court  must  order  that  the  defend- 
ant, if  in  custody,  be  discharged  therefrom,  or  if  under  bail,  that 
his  bail  be  exonerated,  or  if  he  have  deposited  money  instead  of 
bail,  that  the  money  be  refunded  to  him,  unless  the  court  direct 
that  the  case  be  rensnbmitted  to  the  same  or  another  grand  jury. 
New. 

§  318.  Effect  of  order  for  re-submission.  —  If  the  court 
direct  that  the  case  be  rensubmitted,  the  defendant,  if  already  in 
custody,  must  so  remain,  unless  he  be  admitted  to  bail ;  or  if 
already  admitted  to  bail,  or  money  have  been  deposited  instead 
thereof,  the  bail  or  money  is  answerable  for  the  appearance  of  the 
defendant  to  answer  a  new  indictment. 
New. 
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§  319.  When  new  indictment  not  found. —  Unless  a  new 
indictment  be  found,  before  the  next  grand  jury  of  the  county  or 
city  is  discharged,  the  court  must,  on  the  discharge  of  such  grand 
jury,  make  the  order  prescribed  by  section  three  hundred  and 
seventeen. 

New. 

§  320.  Order  to  set  aside  indictment  no  bar  to  another 
prosecution. —  An  order  to  set  aside  an  indictment,  as  provided 
in  this  chapter,  is  no  bar  to  a  fixture  prosecution  for  the  same 
offense. 

New. 

An  arrest  of  judgment  after  conviction  is  not  a  bar  to  a  second  indictment  in 
a  case  of  felony.    {PeopU  v.  Ca&barus,  18  Johns.,  351.) 


CHAPTER  VI. 

DBHtJSBEB. 


Sbotion  821.  Only  pleading  for  defendant,  is  demurrer  or  plea. 

822.  Demurrer  or  plea,  when  put  in. 

823.  Grounds  of  demurrer. 

824.  Demurrer,  how  put  in,  and  its  form. 

825.  When  heard. 

326.  Judgment  on  demurrer. 

827.  If  allowed,  judgment  a  bar  to  another  prosecution,  unless  direc- 

tion that  the  case  be  re-submitted  to  the  same  or  another  grand 
jury. 

828.  If  re-submission  not  ordered,  defendant  discharged. 

829.  Proceedings,  if  re-submission  ordered, 

830.  If  demurrer  disallowed,  defendant  may  be  permitted  to  plead; 

when  he  must  do  so,  and  effect  of  his  omission. 

831.  When  objections,  forming  ground  of  demurrer,  may  be  taken  at 

the  trial,  or  in  arrest  of  judgment. 

§  321.  Only  pleading  for  defendant,  is  demurrer  or 
plea.  —  The  only  pleading  on  the  part  of  the  defendant  is  either 
a  demurrer  or  a  plea. 

New.    (1  Bish.  Crim.  Proc.,  §  775.) 

§  322.  Demurrer  or  plea,  when  put  in, —  Both  the  demnr- 
rer  and  the  plea  must  be  put  in,  either  at  the  time  of  the  arraign- 
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ment,  or  at  such  other  time  a^  may  be  allowed  to  the  defendant 
for  that  purpose. 
New.    (1  Bish.  Crim.  Proc.,  §  775.) 

323.  QroTinds  of  demurrer. —  The  defendant  may  demur  to 
the  indictment,  when  it  appears  upon  the  face  thereof  : 

1.  That  the  grand  jury,  by  which  it  was  found,  had  no  legal 
authority  to  inquire  into  the  crime  charged,  by  reason  of  its  not 
being  within  the  local  jurisdiction  of  the  county ;  or 

2.  That  the  indictment  does  not  conform  substantially  to  the 
requirements  of  sections  two  hundred  and  seventy-five  and  two 
hundred  and  seventy-six ;  or 

3.  That  more  than  one  crime  is  charged  in  the  indictment 
within  the  meaning  of  sections  two  hundred  and  seventy-eight 
or  two  hundred  and  seventy-nine ;  or 

4.  That  the  facts  stated  do  not  constitute  a  crime ;  or 

5.  That  the  indictment  contains  matter,  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  for  the  acts  charged,  or 
other  legal  bar  to  the  prosecution. 

New.    (1  Biflh.  Crim,  Proc.,  §  775,  et  aeq.) 

(a)  Effect  of  joining  several  misdemeanoTS.  ~ The  joining  of  several 
distinct  nusdemeanors  is  not  ground  for  reversal  on  error,  if  the  sentence  be 
single  and  appropriate  to  either  of  the  counts  of  the  indictment.  {PoUnsky 
V.  P«>pfe,  73N.  Y.,  65) 

{b)  Effect  of  misjoinder  of  counts.  —  A  misjoinder  of  counts  charging 
a  misdemeanor  and  a  felony  does  not  entitle  the  defendant  to  have  the  indict- 
ment quashed,  except  in  the  discretion  of  the  court.  (People  v.  Court  of  Oen, 
8ess.,  13  Hun,  895.) 

(c)  Sameness  of  transaction  in  different  counts. —  Though  an  indict- 
ment in  different  counts  charge  what  are  technically  distinct  offenses,  yet  if 
it  be  apparent  that  each  relates  to  the  same  transaction  it  may  be  sustained. 
{Taylor  v.  People,  12  Hun,  213.) 

{d)  When  district  attorney  must  elect.  — Where  but  one  and  the  same 
offense  is  charged  in  different  counts,  the  district  attorney  cannot  be  put  to 
an  election.    {Armstrong  t.  People,  70  N.  Y.,  88.) 

{e)  Several  misdemeanors  may  be  joined.  —  Several  misdemeanors  may 
be  joined  in  the  same  indictment.  {People  y.  CosteUo,  1  Den.,  83 ;  Kane  v. 
Petite,  8  Wend.,  203.) 

(/)  Effect  of  former  acquittaL  —  A  former  acquittal,  though  upon  a 
defective  indictment,  may  be  pleaded  in  bar.    {Oroft  v.  People,  15  Hun,  484.) 

{ff)  Id.  An  acquittal  on  the  merits  of  the  offense  of  forging  an  order  in 
writing  is  pleadable  in  bar  to  a  subsequent  prosecution  for  obtaining  money 
on  the  false  pretense  that  the  instrument  was  true.  {People  v.  Krummer, 
1  Sheld.,  549.) 
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» 

( 7t )  When  diBtrict  attorney  not  required  to  elect.  —  Where  an  indict- 
mcut  contains  a  count  for  rape  and  one  for  an  assault  with  intent  to  commit 
a  rape,  the  district  attorney  is  not  bound  to  elect  between  them.  {People  v. 
Satterlee,   5  Hun,  167.) 

(t)  When  prisoner  need  not  be  present  in  court.  —  On  a  motion  to 
quash,  it  is  not  necessary  that  defendant  be  present  in  court  during  the  argu- 
ment   (People  V.  Vail,  67  How.,  81  ;  6  Abb.  N.  C,  206.) 

See  also  cases  cited  under  g§  275,  276,  278,  279,  ante, 

§  324.  Demurrer,  how  put  in,  and  its  form. — The  demnr- 
rer  must  be  in  writing,  signed  either  by  the  defendant  or  his 
counsel,  and  tiled.     It  must  distinctly  specify  the  grounds  of 
objection  to  the  indictment,  or  it  may  be  disregarded. 
New. 

§  325.  When  heard.  —  Upon  the  demurrer  being  filed,  the 
objections  presented  thereby  must  be  heard  at  such  time  as  the 
court  may  appoint. 
New. 

§  326.  Judgment  on  demurrer.  —  The  court  must  give 
judgment  upon  the  demurrer,  either  allowing  or  disallowing  it ; 
and  an  order  to  that  effect  must  be  entered  upon  the  minutes. 

New. 

( a )  Judgment  on  demiirrer  not  reviewable  before  judgment.  —  A 
decision  overruling  a  demurrer  interposed  to  an  indictment  and  directing  that 
judgment  be  given  to  the  people  unless  the  accused  plead  over,  cannot  be 
reviewed  upon  a  certiorari]yefoTG  a  judgment  has  been  entered  on  the  decision. 
{People  V.  Betnan,  22  Hun,  288.) 

( b )  Even  if  both  parties  agree  to  it. —  The  court  cannot  review  the 
decision  before  the  entry  of  judgment,  even  though  counsel  for  both  parties 
agree  to  it.     (Id.) 

{c)  How  reviewed. —  In  a  criminal  case  prosecuted  by  indictment,  if  judg- 
ment be  entered  on  a  demurrer,  the  judgment  may  be  reviewed  upon  a  writ 
of  error.     {People  v.  Beagle,  60  Barb.,  527,  548.) 

( d )  Cannot  be  reviewed  before  judgment. —  There  is  no  autliority  at 
common  law  or  under  the  statute  for  reviewing  a  decision  of  the  oyer  and 
terminer  overruling  a  demurrer  upon  a  certiorari  before  judgment.  {pBoplev. 
Beman,  22  Hun,  284;  PeopU  v.  Walter,  68  N.  Y.,  409.) 

§  327.  If  allowed,  judgment,  a  bar  to  another  prosecu- 
tion, unless  direction  tdiat  the  case  be  re-submitted  to 
the  same  or  another  grand  jury.  —  If  the  demurrer  be 
allowed,  tlie  judgment  is  final  upon  the  indictment  demurred  to, 
and  is  a  bar  to  another  prosecution  for  the  same  offense,  unless 


§§  328-331.]  OF  THE  StATE  OF  NsW  YORK.  185 

the  court,  being  of  opinion  that  the  objection  on  which  the  demnr- 
rer  is  allowed  may  be  avoided  in  a  new  indictment,  direct  the 
case  to  be  re-submitted  to  the  same  or  another  grand  jury. 
New. 

§  328.  If  re-submission  not  ordered,  defendant  dis- 
charged.—  If  the  court  do  not  direct  the  case  to  be  re-submitted 
the  defendant,  if  in  custody,  must  be  discharged,  or  if  admitted 
to  bail,  his  bail  is  exonerated,  or  if  he  have  deposited  money 
instead  of  bail,  the  money  must  be  refunded  to  him. 
New.    (See  §§  817,  318,  anU.) 

%  329.  Proceedings,  if  re-submission  ordered.  —  If  the 
court  direct  that  the  case  be  submitted  anew,  the  same  proceed- 
ings must  be  had  thereon  as  are  prescribed  in  sections  three  hun- 
dred and  eighteen  and  three  hundred  and  nineteen. 
New. 

§  330.  If  demurrer  disallowed,  defendant  may  be  per- 
mitted to  plead ;  when  he  must  do  so,  and  effect  of  his 
omission. —  If  the  demurrer  be  disallowed,  the  court  must  per- 
mit the  defendant,  at  his  election,  to  plead,  which  he  must  do 
forthwith,  or  at  such  time  as  the  court  may  allow.  If  he  do  not 
plead,  judgment  must  be  pronounced  against  him,  if  the  crime 
charged  is  a  misdemeanor,  otherwise  a  plea  of  " not  guilty"  mast 
be  entered. 
New. 

§  331.  When  objections,  forming  ground  of  demurrer, 
may  be  taken  at  the  trial  or  in  arrest  of  judgment.  — 

The  objections  mentioned  in  section  three  hundred  and  twenty- 
three  can  only  be  taken  by  demurrer,  except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  indictment, 
or  that  the  facts  stated  do  not  constitute  a  crime,  may  be  taken  at 
the  trial,  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment. 
New. 
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CHAPTER  VII. 

PLEA. 

Section  332.  The  different  kinds  of  pleas. 
383.  Plea,  how  put  in. 
834.  Its  form. 

385.  Plea  of  guilty,  how  put  in. 
83fi.  Plea  of  insanity. 

837.  Plea  may  be  withdrawn  by  permission  of  the  court. 
338.  What  is  denied  by  a  plea  of  not  guilty. 
889.  What  may  be  given  in  evidence  under  it. 
840,  341.  What  is  deemed  a  former  acquittal. 

342.  If  defendant  refuse  to  answer  indictment,  plea  of  not  guilty  to 
be  entered. 

§  332.  The  different  kinds  of  pleas.  —  There  are  three 
kinds  of  pleas  to  an  indictment ;  a  plea  of 

1.  Guilty; 

2.  Not  guilty ; 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  crime 
charged ;  which  may  be  pleaded  either  with  or  without  the  plea 
of  not  guilty. 

New. 

(a)  Evidence  of  former  convictioxL —  A  former  trial  and  conviction  can- 
not be  given  in  evidence  under  the  plea  of  not  guilty.  {People  v.  Benjamin, 
2  Park.,  201.) 

(b)  Effect  of  former  indictment. —  The  pendency  of  a  former  indictment 
for  the  same  offense  upon  which  defendant  has  been  arraigned  and  to  which 
he  has  pleaded,  cannot  be  pleaded  in  abatement.  {People  v.  Flsfier,  11  Wend.,  9.) 

( c )  Plea  of  not  guilty  and  special  pleas.  — After  a  prisoner  has  pleaded 
not  guilty,  it  is  in  the  discretion  of  the  court  to  permit  him  to  interpose  a 
special  plea  setting  up  defects  in  the  organization  of  the  grand  jury.  {People 
V.  Allen,  43  N.  Y.,  28.) 

{d)  Former  conviction  without  judgment  enough. — The  plea  of  former 
conviction  is  supported  by  proof  of  a  lawful  trial  and  verdict,  though 
no  judgment  be  given  upon  it.  {8hepJv&rd  v.  People,  25  N.  Y.,  406;  People  v. 
Cramer,  6  Park.,  171.) 

{e)  What  is  a  valid  acquittaL— A  verdict  upon  which  no  judgment 
could  have  been  given,  cannot  be  pleaded  as  a  former  acquittaL  {People  v. 
OUoU,  2  Johns.  Cases,  801.) 

(/)  Id. —  A  defendant  convicted  and  afterwards  discharged,  because  a  juror 
has  been  improperly  withdrawn,  if  again  indicted  for  the'  same  offense,  can- 
not plead  a  former  acquittal,  if  the  first  indictment  was  insufficient.  {People 
V.  Barrett,  1  Johns.,  66.) 
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(g)  Must  be  put  in  jeopardy. —  To  sustain  a  plea  of  fonner  acquittal, 
it  must  appear  that  the  defendant  was  put  in  jeopardy  by  the  former  trial. 
{^Cktnter  v.  People,  1  Abb.  Dec.,  805.) 

( A )  Second  indictment  for  stealing^  same  ^oods. —  A  verdict  of  acquit- 
tal for  stealing  the  same  goods  which  were  charged  in  the  former  indictment  as 
the  property  of  another  owner  cannot  be  pleaded  in  bar.  {Hughes'  case,  4 
C  H.  Rec,  132.) 

(  i )  Cronviction  for  petit  larceny. —  A  conviction  for  petit  larceny  before 
a  court  of  special  sessions  cannot  be  pleaded  in  bar  of  a  subsequent  indict 
ment  for  burglary  arising  out  of  the  same  act    {People  v.  McCloakey,  5 
Park.,  57.) 

(j)  Acquittal  not  always  a  bar. —  Where  one  offense  is  committed  the 
more  effectually  to  carry  into  effect  another,  an  acquittal  of  the  latter  is  no 
bar  to  an  indictment  for  the  former.    {People  v.  Ward,  15  Wend.,  231.) 

{k)  Same  act  and  intent  necessary. —  To  sustain  a  plea  of  former  acquit 
tal,  there  must  not  only  be  the  same  act,  but  also  the  same  intent.  {People  v. 
Warren,  1  Park.,  838.) 

(0  Bobbery  and  larceny. —  A  trial  and  acquittal  for  robbery  may  be 
pleaded  in  bar  to  an  indictment  for  the  larceny  of  the  same  property.  {People 
V.  McOotean,  17  Wend.,  886.) 

(m)  Former  acquittal  in  forgery.—  On  the  trial  of  uttering  a  note  with 
a  forged  indorsement^  the  record  of  a  former  acquittal  on  the  charge  of  forg- 
ing the  indoraemeot  is  a  good  defense.    {People  v.  Allen,  1  Park.,  445.) 

( n )  In  comiteif siting. —  Where  the  defendant  had  in  his  possession  at  the 
same  time  several  counterfeit  bank  notes,  a  trial  and  acquittal  on  an  indict- 
ment for  having  one  of  such  notes  in  his  possession  with  intent  to  utter  it, 
may  be  pleaded  in  bar  to  a  subsequent  indictment  for  having  other  such  notes 
in  his  possession  with  like  intent.    {People  v.  Van  Keuren,  5  Park.,  6($.) 

{o)  "Forgery  and  fietlse  pretenses. —  An  acquittal  on  the  merits  of  forging 
an  order  in  writing  is  pleadable  In  bar  to  a  subsequent  prosecution  for  obtain- 
ing money  on  the  false  pretense  that  the  instrument  was  true.  {People  v. 
Krummer,  1  Sheld.,  549  ;  4  Park.,  217.) 

{p)  Rape  and  assault  and  battery. —  To  ah  indictment  for  rape,  the 
defendant  cannot  plead  in  bar  a  fonner  conviction  for  assault  and  battery 
arising  out  of  the  same  transaction.    {People  v.  Saunders,  4  Park.,  196.) 

{g)  Kuisanc^. —  An  acquittal  on  a  former  indictment  for  nuisance  is  not  a 
bar  to  a  second  prosecution,  where  the  erection  is  not  a  nuisance  per  se. 
{People  V.  Townsend,  8  Hill,  479.) 

(r)  Ko  new  trial  after  acquittal  for  felony. —  A  new  trial  cannot  be 
granted  where  the  defendant  has  been  acquitted  of  a  felony.  (People  v.  Oom- 
9kKk,  8  Wend.,  549.) 

(  s )  After  acquittal,  no  writ  of  error. —  After  a  judgment  for  the  defend- 
ant in  a  criminal  case,  a  writ  of  error  will  not  lie  at  the  suit  of  the  people. 
{People  V.  Coming,  2  N.  Y.,  9.) 

( / )  Effect  of  pronouncing  a  wrong  judgment. —  A  prisoner  upon  whom 
a  wron^  judgment  hss  been  pronounced,  upon  a  regular  trial  and  conviction, 
cannot  be  subjected  to  another  trial.  {Shepherd  v.  People,  25  N.  T.,  406  ; 
reversing  88  How.,  387  ;  (yLeary  v.  People,  4  Park.,  187.) 


138  Code  of  Criminal  Procbdure     [§§  333,  334. 

(w)  CoTut  may  correct  the  record.— The  court  may  remit  the  record, 
with  directions  to  pronounce  the  proper  judgment.  (HvMy  v.  People,  47 
Barb.,  603.) 

(t))  New  trial  may  be  had  after  reversal  of  conviction. —  After  the 
reversal  of  a  conviction  on  a  writ  of  error  sued  out  by  the  defendant,  a  new 
trial  may  be  ordered  for  the  same  offense.    {People  v.  Bidoff,  6  Park  ,  77.) 

{w)  Withdrawing^  juror,  when  not  allowed. —  After  a  trial  has  begun, 
the  judge  has  no  power  to  withdraw  a  juror  on  the  motion  of  the  district 
attorney,  merely  because  he  is  not  prepared  with  his  evidence,  without  the 
prisoner's  consent.  {People  v.  Ba/rrettt  2  Oai.,  304  ;  Oranl  v.  People,  4  Park., 
627  ;  Klock  v.  People,  2  Park.,  676.) 

{x)  Prisoner  to  be  again  tried  after  disagreement  of  Jury. —  Where 
a  jury  is  unable,  after  great  deliberation,  to  agree,  they  may  be  discharged 
and  the  prisoner  be  retried  by  another  jury.  {People  v.  Goodwin,  18  Johns., 
187  ;  Hauxhurefs  ea^,  2  C.  H.  Rec,  33  ;  Pe<yple  v.  Ward,  1  Wh.  Crim!  C,  469.) 

{y)  Effect  of  jury's  separating. —  When  a  jury  in  a  criminal  case  sep- 
arate without  authority,  and  without  having  agreed  upon  a  verdict,  they  may 
be  discharged ;  and  such  discharge  is  not  a  bar  to  a  second  trial  for  the  same 
offense.    {PetypU  v.  Bsagle,  60  Barb.,  627.) 

( z )  Effect  of  arrest  of  judgment.—  An  arrest  of  judgment  after  conviction 
for  a  felony  is  not  a  bar  to  a  second  indictment  for  the  same  offense.  {People 
V.  Catborue,  13  Johns.,  361 ;  People  v.  McKay,  18  id.,  212.) 

( 1 )  When  not  put  in  jeopardy. — A  prisoner  is  not  put  in  jeopardy  when 
the  evidence  fails  to  establish  the  particular  offense  charged  in  the  indictment 
{CarUerY,  People,  1  Abb.  Dec.,  306.) 

( 2 )  Effect  of  repealing  law. —  Where  a  prisoner  is  convicted  of  murder, 
and  subsequently  the  existing  law  inflicting  punishment  is  repealed  without 
any  saving  clause,  and  he  has  a  final  adjudication  in  his  favor  that  the  substi- 
tuted law  is  ex  post  facto,  it  is  equivalent  to  an  acquittal.  {Hartung  v.  People, 
26  N.  Y.,  167 ;  28  id.,  400  ;  reversing  23  How.,  814.) 

( 3 )  Plea  to  the  jurisdiction  and  decision  thereon. —  A  decision  on  a 
plea  to  the  jurisdiction  is  not  a  trial  on  the  merits,  and  does  not  place  the 
defendant  in  jeopardy.    {Gardiner  v.  People,  6  Park.,  165.) 

(4)  Acquittal  on  defective  indictment.  — A  former  acquittal,  though  on 
a  defective  indictment,  may  be  pleaded  in  bar ;  in  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  to  have  been  upon  the  merits.  {Orqft  v. 
People,  16  Hun,  484.) 

§  333.  Plea,  how  put  in. —  Every  plea  must  be  oral,  and 
must  be  entered  upon  the  minutes  of  the  court. 
New. 

§  334.  Its  form. —  The  plea  must  be  entered  in  substantially 
the  following  form : 

1.  If  the  defendant  plead  guilty  to  the  crime  charged  m  the 
indictment,  "  the  defendant  pleads  that  he  is  guilty ; '' 

2.  If  he  plead  guilty  to  any  lesser  crime  than  that  charged  in 
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the  indictment,  "  the  defendant  pleads  guilty  to  the  crime  of  "  — 
(naming  it). 

3.  If  he  pleads  not  guilty,  "  the  defendant  pleads  not  guilty.'^ 

4.  If  he  plead  a  former  conviction  or  acquittal :  "  The  defend- 
ant pleads,  that  he  has  already  been  convicted  (or  acquitted,  as 
the  case  may  be),  of  the  crime  charged  in  this  indictment,  by  the 

judgment  of  the  court  of  (naming  it),  rendered  at  

(naming  tlie  place),  on  the day  of ." 

New. 

§  335.  Plea  of  guilty,  how  put  in. —  A  plea  of  guilty  can 
only  be  put  in  by  the  defendant  himself  in  open  court,  except 
upon  an  indictment  against  a  corporation,  in  which  case  it  may 
be  put  in  by  counsel. 
New  in  form.    (See  1  Bush.  Grim.  Proc,  §  794a.) 

§  336.  Flea  of  insanity.  —  Whenever  a  person  in  confine- 
ment under  indictment  desires  to  offer  the  plea  of  insanity,  he 
may  present  such  plea  at  the  time  of  his  arraignment,  as  a  speci- 
fication under  the  plea  of  not  guilty. 

New. 

(a)  Beaoonable  doubt.  —  The  prisoner  is  entitled  to  the  benefit  of  any 
reasonable  doubt  as  to  his  sanity.  (Brotherton  v.  People,  75  N.  Y.,  159  ;  Peo- 
ple V.  McCann,  16  N.  Y.,  70.) 

(b)  Preeumption  of  sanity.  —  The  presumption  is  in  favor  of  sanity,  but 
if  the  prisoner  gives  any  evidence  tending  to  overthrow  that  presumption 
then  the  prosecution  must  satisfy  the  jury  beyond  a  reasonable  doubt  that  the 
prisoner  is  sane.    {People  v.  (yChnneU,  25  Alb.  L.  J.,  42  [Ct.  of  App.] .) 

§  337.  Flea  may  be  withdrawn  by  permission  of  the 
court. —  The  court  may,  in  its  discretion,  at  any  time  before 
judgment  upon  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and 
a  plea  of  not  guilty  substituted. 
Kew. 

§  338.  What  is  denied  by  a  plea  of  not  guilty.  —  The 

plea  of  not  guilty  is  a  denial  of  every  material  allegation  in  the 

indictment. 

N^w.    (See  §  831,  anie.) 

Former  conviction  cannot  be  given  under  a  plea  of  not  giiilty.  (People  v. 
Benjamin,  2  Park.,  201.) 

§  339.  What  may  be  given  in  evidence  under  it.—  All 
matters  of  fact,  tending  to  establish  a  defense,  other  than  that 
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specified  in  the  third  snbdi^'ision  of  section  three  hundred  and 

thirty-two,  may  be  given  in  evidence  under  the  plea  of  not  guilty. 

•  New. 

§  340.  What  is  deemed  a  former  acquittal. — If  the 
defendant  were  formerly  acquitted  on  the  ground  of  a  variance 
between  the  indictment  and  the  proof,  or  the  indictment  were 
dismissed  upon  an  objection  to  its  form  or  substance,  without  a 
judgment  of  acquittal,  it  is  not  deemed  an  acquittal  of  the  same 
offense. 

3  R  S.,  1024,  §  74  ;  1  Bush.  Crim.  Proc.,  §  484a. 

(a)  Variance.  —  An  acquittal  on  the  ground  of  variance  between  the 
indictment  and  proof  is  not  sufficient  where  the  variance  consisted  in  a  faU- 
ure  to  establish  the  particular  offense  charged.  {CarUer  v.  PeopU,  1  Abb. 
Dec.,  805.) 

§  341.  What  is  deemed  a  former  acqiiittal. —  When,  how- 
ever, the  defendant  was  acquitted  on  the  merits,  he  is  deemed 
acquitted  of  the  same  offense,  notwithstanding  a  defect  in  form 
or  substance  in  the  indictment  on  which  he  was  acquitted. 

Id. 

(a)  Must  have  been  put  in  jeopardy.  —  It  must  appear  that  the  defend- 
ant was  put  in  Jeopardy  by  the  former  trial.  {Canter  v.  People,  1  Abb.  Dec., 
805  ;  see  People  v.  Barrett,  1  Johns.,  66.) 

(5)  Effect  of  acquittal  on  a  defective  indictment.  —  A  former  acquittal, 
though  upon  a  defective  indictment,  may  be  pleaded  in  bar.  In  the  absence 
of  proof  to  the  contrary,  it  will  be  presumed  to  have  been  upon  the  merits. 
(Croft  V.  People,  15  Hun,  484.) 

§  342.  If  defendant  reflise  to  answer  indictment,  plea 
of  not  guilty  to  be  entered.  —  If  the  defendant  refuse  to 
answer  an  indictment  by  demurrer  or  plea,  a  plea  of  not  guilty 
must  be  entered. 
Id. 
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CHAPTER  VIIl. 

BBMOYAL   OF  THS  ACTION,   BEFOBB  TBIAL.    . 

BscnoN  848.  Existing  writs  and  proceedings,  to  remove  indictment  before 

trial  abolished. 

844.  When,  and  in  what  case,  indictment  may  be  removed  before 

trial. 

845.  If  former  trial  wtre  had,  indictment  may  be  removed  before  the 

new  trial 

846.  Application  for  removal,  how  made. 

847.  Stay  of  trial,  how  obtained,  to  enable  defendant  to  apply  for 

removal 

848.  Decision  on  application  for  stay,  to  be  indorsed  on  papers  and 

filed. 

849.  If  application  for  stay  be  denied,  no  other  application  can  be 

made. 

850.  Violation  of  last  section  a  misdemeanor  and  contempt,  and  order 

of  removal  to  be  vacated. 

851.  Order  of  removal  to  be  filed,  and  pleadings  and  proceedings  to 

be  transmitted. 

852.  Proceedings  on  removal,  if  defendant  be  in  custody. 

858.  Order  for  removal  must  be  filed,  before  a  juror  is  sworn. 
Authority  of  the  court  to  which  indictment  is  removed. 

§  343.  ETifltiTig  writs  and  proceedings,  to  remove 
indictment  before  trial  abolished* — All  writs  and  other 
proceedings  heretofore  existing,  for  the  removal,  upon  the  appli- 
cation of  the  defendant,  of  criminal  actions  prosecuted  by  indict- 
ment, from  one  court  to  another  before  trial,  are  abolished. 
New. 

§  344.  When,  and  in  what  cases,  indictment  may  be 
removed  before  triaL  — A  criminal  action,  prosecuted  by 
indictment,  may,  at  any  time  before  trial,  on  the  application  of 
the  defendant,  be  removed  from  the  court  in  which  it  is  pending, 
as  provided  in  this  chapter,  in  the  following  cases : 

1.  From  a  court  of  sessions  or  a  city  court,  to  the  court  of  oyer 
and  terminer  of  the  same  county,  for  good  cause  shown ; 

2.  From  a  court  of  oyer  and  terminer  or  sessions,  or  a  city 
court  to  the  court  of  oyer  and  terminer  of  another  county,  on  the 
ground  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  or  city  where  the  indictment  is  pending. 

8  R  a,  229,  §  29  ;  Laws  1859,  §  81 ;  8  R  8.,  1026,  §  87. 

The  oyer  and  terminer  have  power  to  receive  back  from  the  general  sessions 
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and  try  indictments  found  In  the  oyer  and  terminer  and  sent  to  the  general 
sessions.     {PeopU  v.  Qay,  10  Wend.,  509.) 

Heretofore  held  that  the  oyer  and  terminer,  in  their  discretion,  could  remit 
back  to  the  general  sessions  an  indictment  found  in  the  sessions,  and  removed 
by  order  of  a  circuit  judge.    {People  v.  N.  T.  Gen,  Sesmans,  3  Barb. ,  144.) 

It  is  the  duty  of  the  New  York  court  of  sessions  to  send  to  the  oyer  and 
terminer  all  indictments  for  offenses  which  they  cannot  try.  (People  v.  S7i^ 
herd,  11  Abb.,  59;  19  How.,  44«.) 

The  New  York  general  sessions  will  not  transfer  to  the  oyer  and  terminer 
indictments  found  in  the  sessions  except  on  motions,  and  on  notice  to  the  dis- 
trict attorney.    (McFhrland's  case,  7  Abb.  [N.  S.],  348.) 

§  345.  If  £Drmer  trial  were  had,  indictment  may  be 
removed  before  the  new  trial. — If  one  or  more  trials  be  had, 
and  a  new  trial  is  necessary,  either  by  reason  of  the  discharge  of 
a  jury  without  a  verdict,  or  of  the  granting  of  a  new  trial,  the 
removal  may  be  allowed  at  any  time  before  the  new  trial. 

3  R  S.,  329,  §  29. 

§  346.  Application  for  removal,  how  made. —  The  appli- 
cation for  the  order  of  removal  must  be  made  to  the  supreme 
court,  at  a  special  term  in  the  district,  upon  notice  of  at  least  ten 
days  to  the  district  attorney  of  the  county  where  the  indictment 
is  pending,  with  a  copy  of  the  aflSdavits  or  other  papers  on  which 
the  application  is  founded. 

8  R  8.,  1026,  §§  87,  88. 

(a)  When  indictment  must  be  tried  at  circidt.— When  an  indictment 
has  been  removed  into  the  supreme  court,  it  must  be  tried  at  the  circuit  and 
not  at  the  oyer  and  terminer.    {People  v.  Rvloff,  3  Park.,  401.) 

{h)  How  place  of  trial  may  be  effected. —  A  change  in  the  place  of 
trial  can  only  be  had  by  a  proper  suggestion  on  the  roll  or  by  leave  of  the 
court    {People  v.  Mather,  3  Wend.,  431.) 

{c)  How  tlie  venire  is  arranged.  —  The  venue  is  never  changed  in  a 
criminal  case,  but  a  venire  may  be  awarded  to  the  sheriff  of  another  county 
on  a  suggestion  that  an  impartial  trial  cannot  be  had.  {People  v.  Vermilyea, 
7  Cow.,  108;  PeopHeY.  Webb,  I  Hill,  179.) 
This  must  be  shown  by  fact;  simple  belief  not  enough.  {Id.) 
{ d )  Facts  and  circumstanceB  must  be  set  forth. —  The  venue  will  not 
be  changed  in  a  criminal  case  upon  an  affidavit  of  the  prisoner's  belief  that  a 
fair  and  impartial  trial  cannot  be  had  where  the  indictment  was  found;  the 
facts  and  circimistances  must  be  set  forth.     {People  v.  Bodine,  7  Hill,  147.) 

{e)  When  fSedr  trial  cannot  be  had.— That  a  fair  and  impart ialtrial,  by 
any  means  within  the  reach  of  the  law,  cannoi  be  had  in  the  county  in  which 
the  venue  is  laid,  is  a  sufficient  reason  for  changing  the  place  of  trial.  It  is 
not  indispensable  that  there  should  have  been  an  ineffectual  attempt  to  obtain 
a  jury  in  that  county.  (People  v.  Long  Island  R  R  Co.,  4  Park.,  602;  16 
How.,  106.) 
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(/)  Prisoner  must  make  a  clear  case.  ~  The  prisoner  is  not  entitled  to 
a  change  of  the  place  of  trial,  unless  he  make  a  clear  case  that  by  reason  of 
popular  passion  or  prejudice  he  cannot  have  an  impartial  trial  in  the  countv 
where  the  venue  is  laid;  the  particular  facts  and  circumstances  must  be  stated 
in  the  affidavits.    {People  v.  Sammis,  8  Hun.  560.) 

(g)  Convenience  of  parties  not  enough.—  The  place  of  trial  cannot  be 
changed  for  the  convenience  of  parties  and  witnesses.  (People  v.  Harris,  4 
Den.,  150.) 

(h)  Will  be  changed  at  the  instance  of  district  attorney. —  The  place 
of  trial  may  be  changed  at  the  instance  of  the  district  attorney,  and  if  changed 
as  to  one  of  several  defendants,  it  will  be  changed  as  to  all.  {People  v.  Baker, 
8  Park.,  181;  8  Abb.,  43.) 

§  347.  Stay  of  trial,  how  obtained  to  enable  defendant 
to  apply  for  removaL —  To  enable  the  defendant  to  make  the 
application,  a  judge  of  the  supreme  court  may,  in  his  discretion, 
upon  good  cause  shown  by  affidavit,  make  an  order  staying  the 
trial  of  the  indictment,  until  the  application  can  be  made  and 
decided. 
New. 

§  348.  Decision  on  application  for  stay,  to  be  indorsed 
on  pai)ers  and  filed. —  When  an  application  for  an  order  to 
stay  the  trial  is  made  to  the  supreme  court,  it  must  indorse  its 
decision  on  the  affidavits  or  other  papers  presented,  and  cause 
them  to  be  immediately  filed  with  the  clerk  of  the  court  in  which 
the  indictment  is  pending. 
New. 

§  349.  If  application  for  stay  be  denied,  no  other  appU- 
cation  can  be  made. —  If  the  application  for  an  order  to  stay 
the  trial  has  been  made  before  one  judge  and  denied,  a  similar 
application  cannot  be  made  to  another  judge. 
New. 

§  350.  Violation  of  last  section  a  misdemeanor  and 
contempt,  and  order  of  removal  to  be  vacated. —  A  viola- 
tion of  the  last  section  is  punishable  not  only  as  a  misdemeanor 
but  as  a  contempt  of  the  court  in  which  the  indictment  is  pend- 
ing ;  and  that  court  must  vacate  an  order  of  removal  made  in 
violation  thereof. 
New. 

§  351.  Order  of  removal  to  be  filed,  and  pleadings  and 
proceedings  to  be  transmitted. —  If  the  supreme  court  order 
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the  removal  of  the  actioD,  a  certified  copy  of  the  order  for  that- 
purpose  must  be  delivered  to  and  filed  with  the  clerk  of  the  court 
where  the  indictment  is  pending,  who  must  thereupon  transmit 
the  same,  with  the  pleadings  and  proceedings  in  the  action, 
including  all  xmdertakings  for  the  appearance  of  the  defendant 
or  of  the  witnesses,  or  a  certified  copy  of  the  same,  to  the  court 
to  which  the  action  is  removed. 

New. 

§  352.  Proceedings  on  removal,  if  defendant  be  in  ens- 
tody. —  If  the  defendant  be  in  custody,  and  the  removal  be  to 
the  court  of  oyer  and  terminer  of  another  county  than  that  where 
the  indictment  is  pending,  the  order  must  provide  for  the  removal 
of  the  defendant,  by  the  sheriff  of  the  county  where  he  is  im- 
prisoned, to  the  custody  of  the  proper  oflScer  of  the  county  to 
which  the  action  is  removed,  and  he  must  be  forthwith  removed 
accordingly. 

New. 

§  353.  Order  for  removal  mnst  be  filed  before  a  juror  is 
sworn;  authority  of  the  court  to  which  indictment  is 
removed.  —  An  order  for  the  removal  of  the  action  is  of  no 
effect  unless  a  certified  copy  thereof  be  filed,  as  required  by  sec- 
tion three  hundred  and  fifty-one,  before  a  juror  is  sworn  to  try 
the  indictment.  When  thus  filed,  the  court  to  which  the  action 
is  removed  must  proceed  to  trial  and  judgment  therein. 

New. 
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TITLE  VI. 

OF  THB  PBOOEEDINGS  ON  THE  INDICTMENT,  BEFOBE  TRIAL. 

Chaftbb    I.  The  mode  of  trial. 

n.  Fonnation  of  the  trial  Jury. 
TIL  Challenging  the  jury. 

CHAPTER  L 

THB  MODE  OF  TRIAL. 

SscnoN  854.  Issue  of  fact  defined. 

855.  How  tried. 

856.  Appearance. 

857.  Preparation  for  trial. 

§  354.  Issue  of  feu^t  deflziecL — An  issue  of  fact  anises, 

1.  Upon  a  plea  of  not  guilty ;  or 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
crime. 

New. 

§  355.  How  tried. —  An  issue  of  fact  must  be  tried  by  a  jury 
of  the  county  in  which  the  indictment  was  found,  unless  the 
action  be  removed,  by  order  of  the  supreme  court,  into  the  court 
of  oyer  and  terminer  of  another  county,  as  provided  in  the  second 
subdivision  of  section  three  hundred  and  forty-four. 

8  R  S.,  102,  §  1. 

If  it  appears  that  the  offense  was  committed  in  another  county,  the  defend- 
ant must  be  acquitted  for  want  of  jurisdiction.  (GrisiooleFB  com,  1  C.  H. 
Bee.,  18L) 

§  356.  Appearance. — If  the  indictment  be  for  a  misdemeanor, 
the  trial  may  be  had  in  the  absence  of  the  defendant,  if  he  appear 
by  counsel ;  but  if  the  indictment  be  for  a  felony,  the  defendant 
must  be  personally  present. 

Id.,  §  la 

(a)  Prisoner  must  be  present,  when. —  One  indicted  for  felony  must  sit 
in  the  dock  during  trial,  unless  on  baU.    (Tuckdr'8  case,  6  C.  H.  Rec,  164.) 

(b)  Knst  be  present  when  verdict  is  rendered. —  A  prisoner  tried  for 
felony  must  be  present  at  the  taking  of  the  verdict.  (Bsople  v.  Perkins,  1 
Wend.,  91;  fl^  V.  People,  12  Wend.,  344;  Safford  v.  People,  1  Park.,  474.) 

The  Judgment  record  of  a  conviction  for  felony  need  not  show  the  constant 
presence  of  the  prisoner  during  trial  (Stephem  v.  People,  19  N.  Y.,  549;  4 
Vuk,,  896.) 

10 
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{c)  Priaoner  must  be  always  present. —  If  after  the  jury  have  retired 
for  deliberation  they  return  into  court  and  ask  certain  questions  as  to  the  evi- 
dence, it  is  error  in  the  court  to  answer  the  same  in  the  absence  of  the  prisoner. 
He  is  entitled  to  be  personally  present  when  any  instruction  is  given  to  the 
jury  having  a  tendency  to  influence  the  verdict.  {Maurer  v.  People,  43  N. 
Y.,  1.) 

(d)  Argument  on  appeal ;  absence  of  prisoner. —  The  personal  pres- 
ence of  the  defendant  is  not  necessary  on  the  argument  or  at  the  decision  of 
the  appellate  court.    (People  v.  Clark,  1  Park.,  360.) 

(e)  Trial  of  a  nusdemeanor ;  prisoner's  absence.  —  A  defendant 
indicted  for  a  misdemeanor  cannot  be  tried  in  his  absence,  unless  he  has 
unequivocally  waived  his  right,  and  given  express  authority  to  his  attorney  to 
submit  to  such  trial.    {People  v.  WUkee,  5  How.,  105.) 

(/)  Prisoner  need  not  be  present  on  motion  to  quash. —  On  a  motion 
to  quash  it  is  not  necessary  that  the  defendant  be  present  in  court  during  the 
argument.    (People  v.  Vail,  57  How.,  81 ;  6  Abb.  N.  C,  206.) 

§  357.  Preparation  for  triaL —  After  his  plea,  the  defend- 
ant is  entitled  to  at  least  two  days  to  prepare  for  his  trial,  if  he 
require  it. 

New. 

(a)  People  to  procure  attendance  of  defendant's  witnesses.  —  When 
the  place  of  trial  has  been  changed  at  the  instance  of  the  district  attorney,  if 
the  defendant  be  in  indigent  circumstances  the  prosecution  will  be  required 
to  procure  the  attendance  of  their  witnesses  at  such  place  of  trial.  (People  v. 
Baker,  8  Park.,  181;  8  Abb.,  42.) 

Where  a  juror  is  withdrawn  at  the  request  of  the  district  attorney  solely, 
merely  because  he  is  not  prepared  with  his  evidence,  the  prisoner  cannot  be 
tried  again.    (People  v.  Ba/rrett,  2  Caines,  304;    Grant  v.  People,  4  Park.,  527.) 

(b)  Absence  of  witnesses;  g^unds  of  continuance.  —  The  defendant 
is  entitled  to  a  continuance  at  the  first  circuit,  on  account  of  the  absence  of  a 
material  witness,  if  he  have  used  due  diligence.  (People  v.  VermUyea,  7 
Cow.,  809.) 

(c)  Effect  of  withholding  papers,  etc.  —  A  new  trial  will  not  be  granted 
because  the  district  attorney,  by  mistake,  has  withheld  papers  important  to 
the  defendant,  unless  he.  has  used  due  diligence  to  obtain  them.  (People  y. 
VermUyea,  7  Cow.,  869.) 

(d)  What  affidavit  must  contain.  — An  affidavit,  on  which  to  found  a 
continuance  on  the  ground  of  absence  of  material  witnesses,  need  not  state 
what  is  expected  to  be  proved  by  them,  (Broad^s  case,  8  C.  H.  Rec.,  7 ;  Peo- 
ple V.  Morton,  4  Park.,  222.) 

(e)  Must  show  character  of  evidence  in  certain  cases.  —  However, 
where  an  application  for  contmuance  is  apparently  made  for  delay,  the 
character  of  the  expected  evidence  must  be  disclosed.  (People  v.  WUeon, 
3  Park.,  199.) 

(/)  Postponement  discretionary.  —  The  refusal  to  postpone  tfjal  on 
account  of  absent  witnesses  is  discretionary,  and  no  exception  lie&  (Eighmy 
V.  PeopU,  79  N.  Y.,  546.) 
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CHAPTER  n. 

FOBMATION  OF  THE  TRIAL  JITBY. 

Section  858.  Jurors  in  criminal  courts. 


§  358.  Jurors  in  criminal  courts. —  The  trial  jury  is  formed, 
as  prescribed  by  the  Code  of  Civil  Procedure. 

New. 

Qoaliflcations  of  jurors.  (Code  Civ.  Proc.,  §§  1027-1083,  inclusive  ;  forma- 
tion of  the  jury,  Id.,  §§  1163-1180,  inclusive;  Id.,  §§  1190,  8850,  8851.) 

An  alien  is  not  entitled  to  a  special  jury.    (Id.,  §  1190.) 

Trial  jurors  in  ffings  county.    (Id.,  §§  1029,  1 126-1162,  1174, 1191.) 

Trial  jurors  in  the  city  and  county  of  New  York.  (Id.,  §§  1029,  1079-1125 
1174,  1191.) 

The  legislature  may  regulate  the  manner  of  procuring  a  jury.  {8toke%  v. 
PiBopU,  53  N.  Y.,  164  ;  Gardner  v.  Peaple,  6  Park.,  155.) 

Where  mere  irregularities  in  drawing  a  jury  are  not  prejudicial  to  defend- 
ant, they  are  not  grounds  of  error.  {Oox  v.  People,  80  N.  Y.,  500 ;  IBHsry 
v.  iVejpte,  2  Keyes,  425 ;  Feirrie  v.  Pet^lU,  85  N.  Y..  125  ;  BoUm  v.  iVopto,  64 
N.  Y.,  485.) 


CHAPTER  III. 

CHALLENGING  THE   JUBY. 

SBCnoN  859.  Definition  and  division  of  challenges. 

660.  When  there  are  several  defendants,  they  must  unite  in  their 

challenges. 
361.  Challenge  to  the  panel,  defined. 

862.  Upon  what  founded. 

863.  When  and  how  taken. 

864.  If  sufficiency  of  the  facts  be  denied,  adverse  party  may  except; 

exception,  how  made  and  tried. 

865.  If  exception  overruled,  court  may  allow  denial  of  challenge;  if 

allowed,  may  permit  challenge  to  be  amended. 

866.  Denial  of  challenge,  how  made,  and  trial  thereof. 

867.  Who  may  be  examined  on  trial  of  challenge. 

868.  If  challenge  allowed,  jury  to  be  discharged;  if  disallowed,  jury 

to  be  impanneled. 

869.  Defendant  to  be  informed  of  his  right  to  challenge  an  individual 

juror. 

870.  Kinds  of  challenge  to  individual  juror. 

871.  Challenge,  when  taken. 

872.  Peremptory  challenge. 

878.  Number  of  peremptory  challenges  to  which  defendant  is  entitled. 
874.  Definition  and  kinds  of  challenge  for  cause. 
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Sbctiok  875.  General  causes  of  challenge. 

876.  Particular  causes  of  challenge. 

877.  Grounds  of  challenge  for  implied  bias. 

878.  Grounds  of  chaUenge  for  actual  bias. 

879.  Exemption,  not  a  ground  of  challenge. 

880.  Causes  of  challenge,  how  stated. 

881.  Exceptions  to  challenge  and  denial  thereof. 

882.  Challenge,  how  tried,  if  denied. 

888.  Juror  challenged  may  be  examined  as  a  witness. 

884.  Rules  of  evidence  on  trial  of  challenge. 

885.  Challenges,  first  by  defendant  and  then  by  the  peopl& 

886.  Order  of  challenges. 

887.  Jury  to  be  sworn,  etc. 


§  359.  Deflnitioii  and  division  of  challengea — A  challenge 
is  an  objection  made  to  trial  jurors,  and  is  of  two  kinds : 

1.  To  the  panel ; 

2.  To  an  individual  juror. 
8  R  S.,  1028,  §  11. 

§  360.  When  there  are  several  defendants,  they  must 
unite  in  their  challenges.  —  When  several  defendants  are 
tried  together  they  cannot  sever  their  challenges,  but  must  join 
therein. 

New. 

(a)  Ktunber  of  peremptory  challenges  allowed.  —  Where  two  or  more 
persons  are  jointly  indicted  for  murder,  are  tried  together,  only  twenty 
peremptory  challenges  are  allowed  to  all  the  defendants.  (People  y.  Thajfer, 
1  Park.,  595.) 

(&i)  Joint  trials  and  peremptory  Challenge;  right  ol  —  In  all  cases 
where  right  of  peremptory  challenge  does  not  exist,  two  or  more  persons 
may  be  indicted,  and  tried  jointly  or  separately,  at  the  discretion  of  the  coart. 
(People  v.  Bouoell,  4  Johns.,  296.) 

§  361.  Ohallenge  to  the  panel  defined. —  A  challenge  to 
the  panel  is  an  objection  made  to  all  the  trial  jurors  returned, 
and  may  be  taken  as  well  to  the  panel  returned  for  the  term,  aB 
to  an  additio  nal  panel  order  to  complete  the  jury. 

New.    (8  Black.  Com.,  859.) 

(a)  IS&y  waive  right  of  challenge. —  A  prisoner  can  waive  a  challenge 
to  the  array  after  it  is  allowed.    (Pieraon  v.  People,  79  N.  Y.,  434.) 

(h)  When  not  waived. — A  challenge  which  has  been  overruled  is  not 
waived  by  asking  the  parties  if  they  have  any  objections  to  the  jurors  that 
have  been  drawn,  and  a  reply  in  the  negative.  (Eaffutway  v.  Melmor,  86 
Barb.,  29;  18  Hun,  389.) 
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§  362.  Upon  what  founded. —  A  challenge  to  the  panel  can 
be  founded  only  on  a  material  departure,  to  the  prejudice  of  the 
defendant,  from  the  forms  prescribed  by  the  Code  of  Civil  Pro- 
cedure, in  respect  to  the  drawing  and  return  of  the  jury,  or  on 
the  intentional  omission  of  the  sheriff  to  summon  one  or  more 
of  the  jurors  drawn. 

8  a  8.,  706,  §  185. 

(a)  What  irregularity  is  materiaL — An  irregularity  in  the  drawing  of 
the  jarors  which  cannot  affect  the  right  of  the  prisoner,  is  not  ground  for 
challenge  to  the  array.  {F»rris  v.  People,  35  N.  T.,  125;  48  Barb.,  17;  1  Abb. 
[N.  S.],  108;  Fritry  y.  People,  2  Eeyes,  424;  2  Abb.  Dec,  215;  54  Barb.,  819.) 

(b)  When  sheriff  is  i>aity. — Gk)od  ground  for  challenge  to  the  array 
where  the  sheriff  serving  the  venire  is  a  party  to  the  cause.    ( Woodt  v.  Bowan, 

5  Johns.,  188.)  Not  ground  of  challenge  where  the  circuit  clerk  is  attorney 
for  one  of  the  parties,  and  was  so  at  the  time  of  the  drawing,  making  and 
arraying  the  paneL    (Wakeman  v.  Qpragvue,  7  Cow.,  720.) 

( <; )  What  sufficient  ground. — Or  that  the  panel  was  certified  by  the  deputy 
clerk  (People  v.  Fuller,  2  Park.,  16);  or  on  the  ground  that  a  certain  class  of 
persons  were  excluded  in  the  selection  of  grand  jurors.  (Poople  v.  Jewett,  8 
Wend.,  814.) 

{d)  Id. —  It  is  good  ground  for  challenge,  however,  that  certain  jurors  had 
not  been  duly  summoned.    {McCloekey  v.  People,  5  Park.,  808.) 

(e)  Id. — Mode  of  selecting  and  relieving  jurors  when  liable  to  challenge  to 
the  array.    (Qardiii^  v.  People,  6  Park.,  155.) 

if)  When  two  sets  of  Jurors  are  drawn.—  It  is  no  cau^  for  challenge  to 
the  array  that  two  sets  of  jurors  were  drawn  at  the  same  time  from  the  jury 
box  for  two  distinct  courts,  if  they  be  kept  entirely  separate.  (Crane  v.  Dygtrt^ 
4  Wend.,  675.) 

(g)  Time  of  drawing. — Nor  that  the  panel  was  drawn  more  than  fourteen 
days  before  the  sitting  of  the  court.    (Id,) 

( A )  Kust  be  before  jurors  are  sworn.—  A  challenge  to  the  array,  if  not 
made  before  the  jurors  are  sworn,  is  waived.  (New  York  v.  Mason,  4  E.  D. 
Smith,  142;  1  Abb.,  844.) 

(t)  Answer  to  challenge  need  not  be  verifled. — The  district  attorney 
need  not  verify  his  answer  to  the  challenge  to  the  array.    (Gardiner  v.  People^ 

6  Park.,  165.) 

(j )  SfRsct  of  withdrawing  challenge  to  array.—  The  withdrawal  of  a 
challenge  to  the  array  is  a  waiver  of  any  .irregularity  in  the  drawing  of  the 
Jury.    (Pieretm  v.  jRjcQpfo,  18  Hun,  289;  79  N.  T.,  424.) 

§  363.  When  and  how  taken. —  A  challenge  to  the  panel 
mufit  be  taken  before  a  juror  is  sworn,  and  must  be  in  writing, 
specifying  distinctly  the  facts  constituting  the  ground  of  challenge. 

New. 

(a)  A  challenge  cannot  be  alternative. —  A  challenge  made  in  the 
alternative  \b  bad.    (Cox  v.  People,  19  Hun,  480;  80  N.  Y.,  600.)    A  challenge 
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to  the  array,  if  not  made  before  the  Jurors  are  sworn  is  waived.  {New  York 
V.  Mason,  4  E.  D.  Smith,  142;  1  Abb.,  344.)  An  objection  to  a  juror  must  be 
made  when  he  is  called  upon  a  panel  or  it  is  waived.  (Seeord  v.  Burling,  1 
How.,  175;  see  LindOey  v.  People,  6  Park.,  283.) 

§  364.  If  sufficiency  of  the  facts  be  denied,  adverse 
party  may  except;  exception,  how  made  and  tried. — 

If  the  Bufficiencj  of  the  facts  alleged  as  a  ground  of  challenge  be 

denied,  the  adverse  party  may  except  to  the  challenge.      The 

exception  need  not  be  in  writing,  but  must  be  entered  upon  the 

minutes  of  the  court ;  and  thereupon  the  court  must  proceed  to 

try  the  sufficiency  of  the  challenge,  assuming  the  facts  alleged 

therein  to  be  true. 

New. 

(a)  VeriJBlcation  of  challenge. — It  seems  that  a  verification  of  a  chal- 
lenge is  required.  A  demurrer  to  the  challenge  is  not  the  proper  way  to  raise 
the  objection  of  want  of  verification.  (Cb«  v.  People,  80  N.  Y.,  BOO;  19 
Hun,  430.) 

*  ( 6 )  Answer  not  to  be  verified.—  The  district  attorney  need  not  verify 
his  answer  to  the  array.    {OardineT  v.  People,  6  Park.,  155.) 

§  365.  If  ezception  overruled,  court  may  allow  denial 
of  chaUenge )  if  allowed,  may  permit  challenge  to  be 
amended. —  If,  on  the  exception,  the  court  deem  the  challenge 
sufficient,  it  may,  if  justice  require  it,  permit  the  party  excepting, 
to  withdraw  his  exception,  and  to  deny  the  facts  alleged  in  the 
challenge.  If  the  exception  be  allowed,  the  court  may,  in  like 
manner,  permit  an  amendment  of  the  challenge. 
New. 

§  366.  Denial  of  challenge,  how  made,  and  trial  thereof! 

If  the  challenge  be  denied,  the  denial  may,  in  like  manner,  be 
oral,  and  must  be  entered  upon  the  minutes  of  the  court ;  and 
the  court  must  proceed  to  try  the  question  of  fact. 

New. 

If  the  plaintiff  challenge  the  array  for  the  default  of  the  clerk  in  selecting 
the  jurors,  the  defendant  should  join  issue  on  the  challenge  and  triers  be 
appointed.    (Owrdner  v.  Thirn^er,  0  Johns.,  200.) 

A  principal  challenge  for  favor  is  triable  by  the  court.  (Pringle  v.  Huee, 
1  Cow.,  482;  People  v.  VermUyea,  7  id.,  108;  RandaWs  case,  5  C.  H.  Rec.,  141.) 

A  challenge  for  principal  cause  may  be  tried  by  the  court,  and  the  decision 
of  the  court  thereon  is  final.    (SUmi  v.  People,  4  Park.,  71;  Id.,  182.) 

§  367.  Who  may  be  examined  on  trial  of  challenge. — 
Upon  the  trial  of  the  challenge,  the  oflScers,  whether  judicial  or 
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minlBterial,  whose  irregularity  is  complained  of,  as  well  as  any 
other  persons,  may  be  examined  to  prove  or  disprove  the  facts 
alleged  as  the  ground  of  the  challenge. 

New. 

§  368.  If  chaUenge  allowed,  jury  to  be  discharged ;  if 
disallowed,  jury  to  be  iinpaxineled« — If,  either  upon  an 
exception  to  the  challenge  or  a  denial  of  the  facts,  the  challenge 
be  allowed,  the  court  must  discharge  the  jury,  so  far  as  the  trial 
of  the  indictment  in  question  is  concerned.  If  the  challenge  be 
disallowed,  the  court  must  direct  the  jury  to  be  impanneled. 

§  369.  Defendant  to  be  informed  of  his  right  to  chal- 
lenge an  individual  juror.  —  Before  a  juror  is  called,  the 
defendant  must  be  informed  by  the  court,  or  under  its  direction, 
that  if  he  intend  to  challenge  an  individual  juror,  he  must  do  so 
when  the  juror  appears,  and  before  he  is  sworn. 

New. 

( a )  Objectioxi  must  be  taken  promptly. —  An  objection  to  a  juror  must 
be  made  when  he  is  called  upon  the  panel,  or  it  is  waived.  (Secord  v.  Burling , 
1  How.,  176.) 

(b)  Must  be  before  juror  is  sworn. —  A  challenge  to  the  array,  if  not 
made  before  the  jurors  are  sworn,  is  waived.  (New  York  v.  Mason,  4  E.  D. 
Smith,  143;  1  Abb.,  844.) 

(c)  Id. —  The  right  of  challenge  continues  until  the  jurors  have  been 
actually  sworn  in.    (Linddey  v.  People,  6  Park.,  233.) 

§  370.  Kinds  of  diallenge  to  individual  juror.  —  A  chal- 
lenge to  an  individual  juror  may  be  taken  either  by  the  people  or 
by  the  defendant,  and  is  either 

1.  Peremptory,  or 

2.  For  cause. 

8  R  B.,  1029,  §§  12,  14,  15;  1  Bish.  Crim.  Proc,  §  940;  Fimts  v.  State,  8 
Ohio,  98;  MaUison  v.  State,  6  Mo.,  399;  WUey  y.  State,  4  Blackf.,  458;  Sehaeffer 
V.  State,  8  Wis.,  828;  People  v.  Coniff,  2  Park.,  588. 

The  law  giving  the  prosecution  the  right  of  peremptory  challenge  is  consti- 
tutional.   (Walter  v.  People,  82  N.  Y.,  147;  6  Park.,  15;  18  Abb.,  147.) 

§  371.  Challenge,  when  taken. —  A  challenge  must  be  taken 
when  the  juror  appears,  and  before  he  is  sworn ;  but  the  court 
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may,  in  its  dificretion,  for  good  cause,  set  aside  a  juror  at  any  time 
before  evidence  is  given  in  the  action. 

New. 

(a)  Must  be  taken  promptly.  — An  objection  to  a  Juror  must  be  made 
when  he  is  called  upon  the  panel,  or  it  is  waived.  {Seeord  v.  Burling,  1 
How.,  176.) 

{b)  Ctontinues  until  Juror  is  sworn.  —  The  right  of  peremptory  challenge 
continues  until  the  Juror  has  actually  been  sworn.  {Linddey  y.  People,  6 
Park.,  233.) 

(e)  ICay  be  allowed  by  court  after  juror  is  sworn. — The  court  has 
power  to  allow  a  peremptory  challenge,  even  after  the  Juror  has  been  sworn 
on  the  panel    {liople  v.  Tioeed,  13  Abb.  [N.  S.],  371,  ».) 

(d)  ICay  be  set  aside  at  discretion  before  evidence  taken.  —  A  Juror, 
after  being  sworn  in  chief,  if  discovered  to  be  incompetent  may,  in  the 
exercise  of  sound  discretion,  be  set  aside  by  the  court  at  any  time  before 
evidence  is  given,  even  in  a  capital  case.     (Psopla  v.  Dam&n,  18  Wend.,  351. ) 

• 

§  372.  Peremptory  challenge.  —  A  peremptory  challenge  is 
an  objection  to  a  juror,  for  which  no  reason  need  be  given,  but 
upon  which  the  court  must  exclude  him. 
New. 

§  373.  Number  of  peremptory  challeiiges  to  which 
defendant  is  entitled.  —  Peremptory  challenges  mnst  be  taken 
in  number  as  follows : 

1.  If  the  crime  charged  be  punishable  with  death,  thirty ; 

2.  If  punishable  with  imprisonment  for  life,  or  for  a  term  of 
ten  years  or  more,  twenty  ; 

3.  In  all  other  cases,  five. 

8  R.  S.,  1028,  §  9  ;  Laws  1858,  ch.  882,  §  1. 

The  right  of  peremptory  challenges  exists  where  the  prisoner  may  be 
pimished  by  imprisonment  in  a  state  prison  for  ten  years.  {JOuU  v.  Poople, 
4  Den.,  91.) 


§  374.  Peflnition  and  kinds  of  challenge  for  cause.  —  A 

challenge  for  cause  is  an  objection  to  a  particular  juror,  and  iseither, 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any 
case;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  case  on 
trial. 

New. 

( a )  Groond  of  challenge. — That  a  Juror's  father  had  married  the  defend- 
ant's brother's  widow  is  no  ground  of  principal  challenge.    (Coin  v.  Ingham, 
'7  Cow.,  47a) 
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{b)  How  tried.  — A  chaUenge  for  principal  cause  may  be  tried  by  the  court, 
unless  triers  are  demanded  afid  the  decision  of  the  court  thereon  is  final. 
{Stout  V.  iVopfo,  4  Park.,  71  ;  Id.,  132.) 

{c)  Interest  of  party.  —  In  a  "qui  tarn"  action,  where  a  moiety  of  thfi 
penalty  goes  to  the  town,  it  is  a  good  cause  for  a  challenge  that  a  juror  \&  an 
inhabitant  of  the  town.    {Wood v.  Stoddard,  2  Johns.,  194.) 

{d)  Want  of  freehold  good  cause.  —  It  is  a  good  cause  of  challenge  that  a 
Juror  Lb  not  a  freeholder.    {Streeter  y.  HefurMy,  11  Johns.,  168.) 

(e)  Property  qualification.  —  A  want  of  property  qualification  is  a  good 
cause.    {Fbmoick  v.  Pa/rker,  3  Code  Rep.  254.) 

(/)  Alienage.  —  An  alien,  though  a  freeholder,  not  qualified  to  serve  as  a 
juror  in  a  justices'  court.    {Borst  v.  Beeker,  6  Johns.,  832.) 

A  juror  not  a  freeholder  nor  assessed  for  any  personal  estate  should  be  set 
aside,  though  it  appears  that  he  is  worth  over  $250  in  personal  property. 
(VcUUm  ▼.  Loan  Fund  L,  A9S.  Co.,  17  Abb.,  26a) 

{g)  Must  have  property  requisite  at  time  of  trial.  —  A  juror  must 
possess  the  necessary  property  qualification  at  the  time  of  the  trial  It  is  not 
enough  that  he  was  qualified  at  the  time  when  placed  on  the  jury  list.  (£e% 
▼.  i%«?pfo,  55N.  Y.,  665.) 

(h)  What  sufficient  to  sustain  challenge. — What  sufiicient  to  sustain  a 
challenge  on  the  ground  of  want  of  property  qualification.  {Armsby  v.  People, 
2  8.  C,  157.) 

(t)  Besident  of  city  incompetent. —  A  resident  and  taxpayer  of  a  city  is 
incompetent  in  an  action  wherein  the  city  is  interested,  except  in  a  suit  for 
penalty  or  forfeiture.    {Deveny  v.  Shnira,  51  N.  T.,  506.) 

(j)  Freemasonry  no  ground  of  challenge. —  No  ground  for  challenge 
that  the  juror  is  a  free  mason,  in  a  contest  between  one  who  is  a  mason  and 
one  who  is  not.    {People  v.  Horton,  18  Wend.,  9.) 

§  375.  Gteneral  causes  of  challenge.  —  General  causeB  of 
chsJlenge  are : 

1.  A  conviction  for  a  felony ; 

2.  A  want  of  any  of  the  qnalijQcations  prescribed  by  the  Code 

of  Civil  Procednre,  to  render  a  person  a  competent  juror. 

New. 

As  to  general  provisions  regarding  the  necessary  qualifications  of  jurors 
(See  CJode  Civil  Proc.,  §§  1027,  1028.) 
Disqualification  of  public  officers.    (Id.,  §  1020.) 
Qualifications  in  Kings  county.    (Id.,  §§  1029,  1126.) 
QualificationB  in  the  city  and  county  of  New  York.    (Id.,  §§  1029,  1079.) 

§  376.  Paiticular  causes  of  challeiige.  —  Particalar  causes 
of  challenge  are  of  two  kinds : 

1.  For  such  a  bias,  as,  when  the  existence  of  the  facts  is  ascer- 
tained, does  in  judgment  of  law  disqualify  the  juror,  and  which 
is  known  in  this  Code  as  implied  bias ; 
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2.  For  the  existence  of  a  state  of  mind  on  the  part  of,  the 
juror,  in  reference  to  the  case,  or  to  either  party,  which  satisfies 
the  court,  in  the  exercise  of  a  sound  discretion,  that  such  juror 
cannot  try  the  issue  impartially  and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging,  and  which  is  known  in 
this  Code  as  actual  bias.  But  the  previous  expression  or  forma- 
tion of  an  opinion  or  impression  in  reference  to  the  guilt  or 
innocence  of  the  defendant,  or  a  present  opinion  or  impression  in 
reference  thereto,  is  not  a  sufficient  ground  of  challenge  for  actual 
bias,  to  any  person  otherwise  legally  qualified,  if  he  declare  on 
oath,  that  he  believes  that  sucli  opinion  or  impression  will  not 
influence  his  verdict,  and  that  he  can  render  an  impartial  verdict 
according  to  the  evidence,  and  the  court  is  satisfied,  that  he  does 
not  entertain  such  a  present  opinion  or  impression  as  would  influ- 
ence his  verdict. 

Laws  1872,  ch.  475. 

(a)  Bein^  defendant's  bail  disqualifies. —  That  the  juror  is  defendant's 
bail  will  disqualify.  {P^ple  v.  McGoUiat&r,  1  Wh.  Cr.  C,  891.)  That  the  juror 
is  a  tenant  of  one  of  the  parties  is  a  good  cause  for  challenge.  (Haihatoay  v. 
Hdmer,  35  Barb.,  29.) 

{b )  Impartiality  necessary^ — A  juror  must  not  only  be  indifferent  as  to 
the  issue,  but  impartial  between  the  parties.    (Freeman  v.  People,  4  Den.,  9.) 

( c )  Bias  and  opinion  formed.  —  It  is  good  ground  for  challenge  that  juror 
has  said  he  belleTed  the  defendant  guilty.  (P^opU  v.  MaOier,  4  Wend.,  229; 
People  V.  Haneyman,  3  Den.,  121;  Freeman  v.  People,  4  id.,  9.) 

{d)  Id. —  A  juror  is  not  incompetent  unless  he  has  such  a  settled  opinion 
that  he  could  not  render  a  verdict  upon  the  evidence  alone.  (People  v.  Honey- 
man,  8  Den.,  121;  People  v.  Hayee,  Edm.  S.  C,  582;  Lowenberg  v.  People,  5 
Park.,  414.)  A  juror  is  incompetent  if  he  has  formed  such  an  opinion  that  it 
will  require  affirmative  evidence  to  remove  it.  (Cancemi  v.  People,  16  N.  Y., 
501.) 

(e)  Id. —  A  juror  having  stated  that  he  had  formed  no  opinion  as  to  the 
guilt  of  the  prisoner,  but  had  an  impression  that  his  general  character  was 
bad,  may  be  asked  whether  he  could  disregard  what  he  had  heard  and  read, 
and  render  his  verdict  according  to  evidence.  (Lohman  v.  People,  1  N.  Y., 
379;  2  Barb.,  216.) 

(/)  Id.—  It  seems  that  the  formation  of  an  opinion  as  to  the  general  char> 
acter  of  the  prisoner  does  not  disqualify.  (People  v.  Allen,  43  N.  Y.,  28, 
reversing  57  Barb.,  888.) 

(h)  Id. —  On  the  trial  of  an  indictment  for  murder,  the  formation  of  an 
opinion  that  the  prisoner  killed  the  deceased  does  not  disqualify.  (Lowenberg 
V.  PeopU,  27  N.  Y.,  836;  5  Park.,  414;  O'Brien  y.  PeopU,  36  N.  Y.,  276;  48 
Barb.,  274.)  Or  that  a  crime  had  been  committed  by  somebody,  but  not  as  to 
the  guilt  or  innocence  of  the  accused.  (Friery  v.  People,  2  Keyes,  424;  3  Abb. 
Dec.,  215;  54  Barb.,  319.) 
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( f )  Hypothetical  opinion. —  That  a  juror  has  expressed  a  hypothetical 
opinion  in  the  defendant's  case  is  not  an  objection  to  his  competency.  {DureU 
▼.  Mother,  8  Johns.,  445;  Biley'^  case,  1  C.  H.  Rec,  23;  Mulligan's  case,  6  id., 
69;  Piople  v.  Johnson,  2  Wh.  Cr.  C,  861;  People  v.  Fuller,  2  Park.,  16;  Stout 
V.  FiBople,  4  id.,  71;  Freenwn  v.  People,  4  Den.,  9;  Sancher  v.  People,  4  Park., 
535;  18  How.,  72.^ 

ij)  Hofltile  feelings. —  On  the  trial  of  an  indictment  for  libel  on  a  public 
officer,  it  is  ground  of  challenge  tliat  the  juror  had  entertained  hostile  feel- 
ings towards  the  prosecutor  by  reason  of  a  transaction  touching  his  official 
duiies.    {Coleman's  case,  2  G.  H.  Rec,  89.) 

(k)  Opinion  of  guilt  or  innocence. —  If  a  juror  has  formed  an  opinion  as 
to  the  prisoner's  guilt  or  innocence  from  reading  the  evidence  in  ttie  news- 
papers, of  which  he  has  not  been  able  to  entirely  divest  himself,  though  he  says 
it  would  not  affect  his  mind  in  determining  the  case  on  the  evidence,  the 
prisoner  is  entitled  to  the  benefit  of  the  doubt  in  a  capital  case.  {People  v. 
MaOon,  3  Lans.,  224.) 

(I)  Under  act  of  1872.— Though  the  act  of  1872  has  provided  that  a 
present  opinion  or  impression  as  to  the  guilt  or  innocence  of  a  prisoner  shaU 
not  in  certain  cases  be  a  ground  for  challenge  for  principal  cause,  it  is  never- 
theless ground  of  challenge  for  favor,  and  the  determination  of  the  court 
upon  such  challenge  is  reviewable  on  error.  {Thomas  v.  People,  67  N.  Y.,  218; 
People  V.  MulUn,  3  Alb.  L.  J..  150.) 

{m)  Imprescdons  formed. —  It  is  ground  of  challenge  that  the  juror  has 
formed  an  impression  from  reading  the  evidence  of  a  former  trial;  and  thus, 
if  he  state  that  it  will  require  evidence  to  remove  such  impression,  even 
though  he  declare  his  ability  to  give  his  verdict  on  the  evidence  to  be  pre- 
sented.   {Greenfield  v.  People,  74  N.  Y.,  277;  reversing  13  Hun,  242.) 

(n)  DiBcuasing  case. — A  juror  who  testifies  that  he  has  heard  the  case 
talked  about,  has  read  part  of  a  former  trial,  has  expressed  an  opinion  on 
what  he  has  read,  and  will  commence  the  trial  with  an  impression  on  his 
mind,  but  that  such  impression  will  not  influence  his  verdict  upon  the  evi- 
dence, is  competent  under  the  act  of  1872,  chapter  475.  {Pfislps  v.  People,  6 
Hun,  401;  72  N.  Y.,  334;  Thomas  v.  People,  67  N.  Y„  218;  Pfople  v.  MuOin, 
8  Alb.  L.  J.,  150;  Manke  v.  Psople,  17  Hun,  410;  Balbo  v.  Peoj^,  80  N.  Y., 
484;  Coxy,  Psople,  Id.,  500.) 

§  377.  Grounds  of  challenge  for  implied  bias.  —  A  chal- 
lenge for  implied  bias  may  be  taken  for  all  or  any  of  the  follow- 
ing causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the 
person  alleged  to  be  injured  by  the  crime  charged,  or  on  whose 
complaint  the  prosecution  was  instituted,  or  to  the  defendant ; 

2.  Bearing  to  him  the  relation  of  guardian  or  ward,  attorney 
or  client,  or  client  of  the  attorney,  or  counsel  for  the  people,  or 
defendant,  master  or  servant,  or  landlord  or  tenant,  or  being  a 
member  of  the  family  of  the  defendant,  or  of  the  person  alleged 
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to  be  injured  by  the  offense  charged,  or  on  whose  complaint  the 
prosecution  was  instituted,  or  in  his  employnient  on  wages  ; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or 
having  complained  against  or  been  accused  by  him  in  a  criminal 
prosecution ; 

4.  Having  served  on  the  grand  jury  which  found  the  indict- 
ment, or  on  a  coroner's  jury  which  inquired  into  the  death  of  a 
person  whose  death  is  the  subject  of  the  indictment ; 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person 
for  the  crime  charged  in  the  indictment ; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same 
indictment,  and  whose  verdict  was  set  aside,  or  which  was  dis- 
charged without  a  verdict,  after  the  cause  was  submitted  to  it ; 

7.  Having  served  as  a  juror,  in  a  civil  action  brought  against 
the  defendant,  for  the  act  charged  as  a  crime ; 

8.  If  the  crime  charged  be  punishable  with  death,  the  enter- 
taining of  such  conscientious  opinions  as  would  preclude  his 
finding  the  defendant  guilty ;  in  which  case  he  shall  neither  be 
permitted  nor  compelled  to  serve  as  a  juror. 

8  R  8.,  1028,  §8. 

(a)  Belationship.  —  That  a  Juror's  father  had  married  the  defendant's 
brother's  widow,  is  no  ground  of  principal  challenge.  (Gain  v.  Inglvam,  7  Cow., 
478;  Eggleston  v.  Shiithby,  17  Johns.,  138.)  That  tlje  juror  is  defendant's  bail 
is  ground  for  challenge.  (1  Wh.  C.  C.  891 ;  see  CoU  v.  Van  Keuren,  51  How., 
45i ;  People  v.  Daman,  18  Wend.,  851.) 

{b)  OonscientiouB  Bcruples.  —  On  a  trial  for  murder  it  is  good  ground  for 
challenge  that  the  juror  has  conscientious  scruples  against  finding  a  verdict 
of  guilty  in  a  capital  case.  {SeUeck's  case,  1  C.  H.  Rec.,  185;  McDonald's  case, 
8  id.,  45;  Psople  v.  Bt/an,  2  Wh.  C.  C.  47;  People  v.  Darnon,  18  Wend.,  851; 
People  v.  Joiies,  £dm.  S.  C,  112;  Lowenberg  v.  People,  5  Park.,  114;  WaUer  v. 
People,  82  N.  Y.,  147;  6  Park.,  15;  18  Abb.,  147;  aBrieny.  Psople,  86  N.  Y., 
276;  48  Barb.,  274;  People  v.  Thomas,  3  Alb.  L.  J..  210.) 

( c )  Juror  asleep.  —  Not  a  ground  for  a  new  trial  in  a  capital  case  that  one  of 
the  jurors  was  apparently  asleep  to  the  knowledge  of  the  prisoner's  counsel,  who 
omitted  to  call  the  attention  of  the  court  to  it.  (People  ▼.  Morrissey,  1  Seld.,  295.) 

(d)  Having  once  tried  case.  —  Jurors  who  have  tried  and  decided  a 
criminal  case  are  not  competent  to  sit  on  a  second  trial  of  the  same  cause. 
(Barclay  v.  People,  8  Leg.  Gaz.,  278;  8  Alb.  L.  J.,  104.) 

(e)  Ck>nsangxiinity.  —  A  new  trial  will  not  be  granted  on  the  ground  of 
relationship  of  one  of  the  jurors  to  one  of  the  parties  in  the  ninth  degree, 
where  it  appears  that  no  objection  was  made  at  the  trial  and  no  injury  on  that 
ground  appears  to  have  been  sustained  by  the  party  against  whom  the  verdict 
was  rendered,  although  such  relationship  was  then  unknown  to  either  party. 
(Oole  V.  Van  Keuren,  51  How.,  451;  Eggleston  v.  SmUhby,  17  Johns.,  188.) 
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§  378.  Grounds  of  chaUeng^e  for  actual  bias. — A  challenge 
for  actual  bias  may  be  taken  for  the  cause  mentioned  in  the 
second  subdivision  of  section  three  hundred  and  seventy-six,  an^ 
for  no  other  cause. 

New. 

§  379.  Exemption  not   a  ground  of  challenge.  —  An 

exemption  from  service  on  a  jury  is  not  a  cause  of  challenge,  but 

the  privilege  of  the  person  exempted. 

New. 

General  grounds  of  exemption.    (Code  of  Civil  Pro.,  §§  1030,  1031.) 
Grounds  of  exemption  in  Kings  county.    (Id.,  §§  1127,   1128.)    In  the 
city  and  county  of  New  York.    (Id.,  §§  1081,  1083.) 

§  380.  Causes  of  challenge^  how  stated. —  In  a  challenge 
for  implied  bias,  one  or  more  of  the  causes  stated  in  section  three 
hnndr^  and  seventy-seven  must  be  alleged.  In  a  challenge  for 
actual  bias,  the  cause  stated  in  the  second  subdivision  of  section 
three  hundred  and  seventy-six  must  be  alleged.  In  either  case 
the  challenge  may  be  oral,  but  must  be  entered  upon  the  minutes 
of  the  court. 

New.    (See  Freeman  v.  Bsopls,  4  Den.,  9.) 

§  381.  Exceptions  to  challenge  and  denial  thereof. — 
The  adverse  party  may  except  to  the  challenge,  in  the  same 
manner  as  to  a  challenge  to  the  panel ;  and  the  same  proceedings 
must  be  had  thereon,  as  prescribed  in  section  three  hundred  and 
sixty-four,  except  that,  if  the  challenge  be  allowed,  the  jury  must 
be  excluded.  The  adverse  party  may  also  orally  deny  the  facts 
alleged  as  the  ground  of  challenge. 
New. 

§  382.  Challenge,  how  tried,  if  denied.— If  the  facts  be 
denied,  the  challenge  must  be  tried  by  the  court  which  must 
either  allow  or  disallow  the  same  and  direct  an  entry  accordingly 
on  the  minutes.  If  the  challenge  be  allowed,  the  juror  must  be 
discharged. 

Laws  1873,  ch.  427;  8  R.  8.,  1032,  §  42. 

A  principal  cause  for  favor  is  triable  by  the  court.  {Pringle  v.  Hughes,  1 
Cow.,  432;  P^apU  t.  VermUyea,  5  C.  H.  Rec.,  141.) 

A  challenge  for  principal  cause  may  be  tried  by  the  court,  unless  triers  are 
demanded.    {8UnU  v.  Bk^,  4  Park.,  71.) 
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§  383.  Juror  challenged  may  be  examined  as  a  witness. 

Upon  the  trial  of  a  challenge  to  an  individual  juror,  the  juror 
challenged  may  be  examined  as  a  witness,  to  prove  or  disprove 
the  challenge ;  and  is  bound  to  answer  every  question  pertinent 
to  the  inquiry  therein. 

New. 

A  principal  challenge  for  favor  is  triable  by  the  court;  but  the  juror  chal- 
lenged may  be  examined  as  a  witness.  (Pringle  v.  Bu96,  1  Cow.,  482;  PeopU 
V.  yermMyea,  7  Cow.,  198;  BandalTs case,  5  C.  H.  Rec.,  141.) 

§  384.  Kules  of  evidence  on  trial  of  challenges.  —  Other 
witnesses  may  also  be  examined  on  either  side ;  and  the  rules  of 

evidence  applicable  to  the  trial  of  other  issues,  govern  the  admis- 
sion or  exclusion  of  testimony,  on  the  trial  of  the  challenge. 

New. 

§  385.  (Amended  1882.)  Challenges,  first  by  defendant 
and  then  by  the  people. —  Challenges  to  an  individual  juror 
must  be  taken  first  by  the  people  and  then  by  the  defendant. 
New. 

§  386.  (Amended  1881.)  Order  of  challenges.  —  Challenges 
of  either  party  must  be  taken  : 

1.  To  the  panel ; 

2.  To  an  individual  juror,  for  a  general  disqualification  ; 

3.  To  an  individual  juror,  for  implied  bias  ; 

4.  To  an  individual  juror,  for  actual  bias ; 

5.  Peremptory. 
New. 

§387.  Jury  to  be  sworn,  etc.— The  first  twelve  persons 
who  appear,  as  their  names  are  drawn  and  called,  who  are 
approved  as  indifferent  between  the  parties,  and  are  not  dis- 
charged or  excused,  must  be  sworn  ;  and  constitute  the  jury  to 
try  the  issue. 

8  R  S.,  707,  §  190. 

Improper  treatment  of  a  juror  by  a  court  is  a  ground  for  a  new  triaL 
iPeopU  ex  rel.  FlaJierty  v.  NefSlaon,  22  Hun,  1.) 
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TITLE  VIi; 

OF  THE  TKIAL. 

Ghaftbb    L  The  trial. 

IL  Conduct  of  the  jury,  after  the  cause  is  submitted  to  them, 
m.  The  verdict 

CHAPTEE  I. 

THE   TBIAL. 

8BCTIOH  388.  In  what  order  trial  to  proceed. 

889.  Defendant  presumed  innocent,  until  contrary  proved;  in  case  of 

reasonable  doubt,  entitled  to  acquittal. 

890.  When  reasonable  doubt  of  which  degree  he  is  guilty,  he  must 

be  convicted  of  the  lowest. 

891.  Separate  trial  of  defendants  jointly  indicted. 

302.  Rules  of  evidence  in  civil  cases  applicable  to  criminal  cases, 

except  where  otherwise  provided  in  this  Code. 
898.  Defendant  as  witness. 
394.  Compensation  of  witness. 

895.  Confession  of  defendant,  when  evidence,  and  its  effect 

896,  897.  Evidence  on  trial  for  treason. 

898.  Evidence  on  trial  for  conspiracy. 

899.  Conviction  cannot  be  had  on  testimony  of  accomplice,  unless 

corroborated. 

400.  If  testimony  show  higher  crime  than  that  charged,  court  may 

discharge  juiy,  and  hold  defendant  to  answer  a  new  indict- 
ment. 

401.  If  new  indictment  not  found,  defendant  to  be  tried  on  the  orig- 

inal indictment 
403.  Court  may  discharge  jury,  where  it  has  not  jurisdiction  of  the 

offense,  or  the  facts  do  not  constitute  an  offense. 
408.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  the 

offense,  when  committed  out  of  the  state. 
404-407.  Proceedings  in  such  case,  when  offense  committed  in  the 

state. 
408,  409.  Proceedings,  if  jury  discharged  because  the  facts  do  not 

constitute  an  offense. 

410.  When  evidence  on  either  side  is  closed,  court  may  advise  acquit- 

tal; effect  of  the  advice. 

411.  View  of  premises,  when  ordered,  and  how  conducted. 

412.  Duty  of  officer  as  to  jury. 

413.  Knowledge  of  juror,  to  be  declared  in  court,  and  juror  to  be 

sworn  as  witness. 

414.  Jurors  may  be  permitted  to  separate  during  the  trial ;  if  kept 

together,  oath  of  the  officers. 

415.  Jurors  not  to  converse  together  on  the  subject  of  the  trial,  nor 

form  an  opinion  until  the  cause  is  submitted. 
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Section  416.  Proceedings,  where  juror  becomes  unable  to  perform  his  duty 

before  conclusion  of  trial. 

417.  Court  to  decide  questions  of  law  arising  during  trial. 

418.  On  indictment  for  libel,  jury  to  determine  law  and  fact 

419.  In  all  other  cases,  court  to  decide  questions  of  law,  subject  to 

right  of  defendant  to  except 

420.  Charge  to  jury. 

'421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of  officers ; 

oath  of  the  officers. 
422.  When  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

§  388.  In  what  order  trial  to  proceed.  ---  The  jury  having 
been  impanneled  and  sworn,  the  trial  must  proceed  in  the  follow- 
ing order : 

1.  The  district  attorney,  or  other  counsel  for  the  people,  must 
open  the  case,  and  oflEer  the  evidence  in  support  of  the  indictment ; 

2.  The  defendant  or  his  counsel  may  then  open  his  defense, 
and  offer  his  evidence  in  support  thereof ; 

3.  The  parties  may  then,  respectively,  offer  rebutting  testi- 
mony, but  the  court,  for  good  reason,  in  furtherance  of  justice, 
may  permit  them  to  offer  evidence  upon  their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  side,  or  on  both  sides,  without  argument, 
the  defendant  or  his  counsel  must  commence,  and  the  counsel  for 
the  people  conclude  the  argument  to  the  jury . 

5.  The  court  must  then  charge  the  jury. 

See  8  R  S.,  1029,  §  19. 

(a)  MuBt  state  facts  to  be  proved  only.  —  CounBel  will  not  be  allowed 
to  state  facts  in  his  opening  which  cannot  be  given  in  evidence  to  the  jury. 
(People  V.  Hetteck,  1  Wh.  C.  Cas,,  899.) 

{h)  The  court  must  controL  — The  jury  are  bound  by  the  instructions  of 
the  court  as  to  the  law,  to  the  same  extent  as  in  civil  cases.  (Duffy  v.  People, 
26  N.  Y.,  688;  5  Park.,  821.) 

(c)  Court  cannot  withdraw  juror.  —  After  a  prisoner  has  been  put  upon 
his  trial,  the  Judge  has  no  power  to  withdraw  a  juror  without  the  prisoner's 
consent,  merely  because  the  public  prosecutor  is  unprepared  with  his  evidence. 
(People  V.  Barrett,  2  Caines,  8M  ;  Orant  v.  People,  4  Park.,  527.) 

(d)  Effect  of  withdrawing  juror.  — On  a  trial  for  felony,  if  the  public 
prosecutor  withdraw  a  juror,  without  any  improper  practice  on  the  part  of 
the  defendant,  he  cannot  be  again  put  on  trial  for  the  same  offense.  (Kloek 
V.  PeopU,  2  Park.,  676.) 

§  389.  Defendant  presumed  innocent,  until  contrary 
proved ;  in  case  of  reasonable  doubt,  entitled  to  acquittaL 

A  defendant  in  a  cruninal  action  is  preBumed  to  be  innocent, 
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until  the  contrary  be  proved  ;  and  in  case  of  a  reasonable  doubt 
whether  his  guilt  is  satisfactorily  shown,  he  is  entitled  to  an 
acquittal. 
New. 

§  390.  When  reasonable  doubt  of  which  d^^ree  he  is 
guilty,  he  must  be  convicted  of  the  lowest.  —  When  it 
appears,  that  a  defendant  has  committed  a  crime,  and  there  is 
reasonable  ground  of  doubt,  in  which  of  two  or  more  degrees  he 
is  guilty,  he  can  be  convicted  of  the  lowest  of  those  degrees  only. 
New. 

§  391.  Separate  trial  of  defendants  jointly  indicted.  — 

When  two  or  more  defendants  ai'e  jointly  indicted  for  a  felony, 

any  defendant  requiring  it,  must  be  tried  separately.     In  other 

cases,  defendants,  jointly  indicted,  may  be  tried  separately  or 

jointly,  in  the  discretion  of  the  court. 

2  R  a,  1080,  §  35. 

(a)  Separate  trials. — Where  four  are  Jointly  indicted,  three  of  them 
cannot  insist  upon  the  fourth  being  tried  with  them.  {ArmAy  v.  PeopU,  2 
8.  a,  157  ;  KeOy  ▼.  P6opU,  56  N.  Y.,  565.) 

(6)  Order  of  triaL — The  district  attorney  will  determine  the  order  of 
separate  trials.    (PaUer9(m  v.  People,  46  Barb.,  625.) 

(e)  Maybe  convicted  of  diiferent  degrees.  — Persons  jointly  indicted 
for  an  ofFense  arising  out  of  the  same  transaction,  may  be  convicted  of 
different  degrees  of  the  same  crime.  (Klein  v.  PeopUy  31  N.  T.,  229  ;  White 
T.  Pe»p20,  82id.,465.) 

(if )  Id.  —  Persons  Jointly  indicted  may  be  found  guilty  of  different  grades 
of  the  offense  charged    (People  y.  White,  55  Barb.,  606.) 

{e)  May  demand  separate  triaL  —  Where  two  or  more  persons  are 
jointly  indicted  for  a  felony,  either  is  absolutely  entitled  to  a  separate  trial  if 
he  demands  it    (Babeoek  y.  Pleople,  15  Hun,  847.) 

§  392.  Sules  of  evidence  in  civil  caaes  applicable  in 

caiminal  cases,  except  where  otherwise  provided  in  this 

Code.  —  The  rules  of  evidence  in  civil  cases  are  applicable  also 

to  criminal  cases,  except  as  otherwise  provided  in  this  Code. 
8  R.  8. ,  1029,  §  19. 

§  393.  Defendant  as  witness.  —  The  defendant  in  all  cases 
may  testify  as  a  witness  in  his  own  behalf,  but  his  neglect  or 
refusal  to  testify  does  not  create  any  presumption  against  him. 

S  R  8.,  1032,  §  48 ;  Laws  1809,  ch.  678. 

( a )  Crosa-examination.  —  Where,  upon  a  criminal  trial,  the  accused  is 
offered  as  a  witness  in  his  own  behalf,  to  entitle  the  prosecution  to  put  to  him 

11 
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questions  on  a  cross-examination,  which  are  irrelevant  to  the  issue,  and 
calculated  to  prejudice  him  with  the  jury,  they  must  be  at  least  such  as  tend 
to  impeach  his  character  and  credibility.  (PeopU  v.  Crapo,  76  N.  Y.,  288 ; 
Peopls  V.  Caaey,  72  N.  T.,  894.) 

(6)  XXnder  same  rules  of  evidence.  —  Where,  upon  a  criminal  trial,  the 
prisoner  offers  himself  as  a  witness,  he  is  subject  to  the  same  rules,  upon 
cross-examination,  as  other  witnesses.    {People  v.  Ccuey,  72  N.  Y.,  894.) 

( c )  Credibility  of  prisoner.  —  The  extent  to  which  an  examination  may 
go  to  test  the  witnesses  credibility  is  largely  in  the  discretion  of  the  court.  {Id.) 

{ d )  Failure  to  testify.—  If  the  prisoner  elect  to  testify  in  his  own  behalf, 
his  failure  to  explain  a  fact  tending  to  prove  his  guilt  raises  a  presumption 
against  him.    {Stover  v.  People,  56  N.  Y.,  816.) 

(e)  Amount  of  credibility  of  prisoner. —  Where  a  prisoner  is  examined 
in  his  own  behalf,  the  credit  to  which  he  is  entitled  is  for  the  Jury.  {Newman 
V.  People,  63  Barb.,  630;  People  v.  Brandon,  42  N.  Y.,  265;  Connors  v.  People, 
50  N.  Y.,  240;  People  v.  MoeU,  23  Hun,  60.) 

(/)  Jury  may  regard  prisoner's  refusaL —  When  the  jury  may  consider 
the  refusal  of  the  prisoner  to  testify  before  the  coroner.  {People  v.  Moelt,  23 
Hun,  454.) 

{g)  Bad  character  sho^vn  afCbcts  credibility  only. —  Where  the  accused 
is  examined  as  a  witness  in  his  own  behalf,  and  the  prosecution  gives  evidence 
of  his  bad  character,  such  evidence  only  goes  to  the  question  of  his  credit  as 
a  witness,  and  not  to  that  of  his  guilt  or  innocence.  {Adams  v.  People,  9 
Hun,  89.) 

§  894.  Compensation  of  witness.  —  The  rules  as  to  the  com- 
pensation of  witnesses  attending  trials  in  criminal  cases,  pre- 
scribed bj  special  statutes,  are  continued  as  there  defined. 

3  R  S.,  1024,  §  69;  Id.,  1054,  §§  80,  31,  etseq. 

§  395.  Confession  of  defendant,  when  evidence,  and  its 
effect.  —  A  confession  of  a  defendant,  whether  in  the  course  of 
judicial  proceedings  or  to  a  private  person,  can  be  given  in  evi- 
dence against  him,  unless  made  under  the  influence  of  fear  pro- 
duced by  threats,  or  unless  made  upon  a  stipulation  of  the  district 
attorney,  that  he  shall  not  be  prosecuted  therefor ;  but  is  not  suf- 
ficient to  warrant  his  conviction,  without  additional  proof  that 
the  crime  charged  has  been  committed. 

New. 

( a )  Statement  after  crime  admissible.— What  the  prisoner  said  at  any 
time  after  the  commission  of  the  crime  is  competent  evidence  against  him. 
{Fralieh  v.  People,  65  Barb.,  48.) 

{b)  Silence  of  prisoner,  effect  o£— Evidence  that  a  prisoner  remained 
silent  when  charged  with  the  commission  of  a  crime  is  admissible.  {Kelly  v. 
People,  66  N.  Y.,  566;  MeOnire  v.  People,  8  Hun,  218;  6  8.  C,  682.), 


§  395.]  OF  iHB  State  of  Nmjw  York.  163 

(c)  Cronfession  of  xnarria^  in  bigamy.—  In  a  prosecution  for  bigamy, 
the  confession  of  the  defendant  is  not  sufficient  proof  of  the  first  marriage. 
(People  y,  Humphrey,  7  Johna,  814.) 

( <2  )  In  blaspbemy. —  A  prisoner  cannot  be  convicted  of  blasphemy  on  his 
own  confession  made  out  of  court.    {People  v.  Porter,  2  Park.,  14) 

(«)  In  misdemeanor. — A  voluntary  confession  in  a  case  of  misdemeanor 
reduced  to  writing  before  the  magistrate  may  be  read  in  court  as  evidence. 
(SteeTs  com,  5  C.  H.  Rec.,  6.) 

(/)  Ck>nfe88ion  of  one  not  evidence  against  another. — Where  two  are 
jointly  tried  for  a  felony,  the  statement  made  by  one  of  them  before  the 
magistrate  is  not  evidence  against  the  other.  (Hopkins*  case,  1  G.  H.  Rec.,  173.) 
Nor  can  it  be  used  for  the  other.    (4  id.,  140.) 

(g)  Parol  confession  may  be  proved. —  A  confession  not  reduced  to 
writing  may  be  proved  by  the  magistrate.  (OoUin^  com,  4  C.  H.  Rec.,  139; 
MeKenna's  case,  5  id.,  174.) 

(h)  Statement  made  when  not  under  arrest  admissible.  —  On  a  trial 
for  murder,  statements  made  by  the  prisoner,  as  a  witness  before  the  coroner, 
before  he  had  been  charged  with  the  crime,  and  before  it  was  ascertained 
that  a  murder  had  been  committed,  are  evidence  against  him.  (Hendrickson 
V.  PeopU,  10  N.  Y.,  9  ;  1  Park.,  896,  400  ;  8  How.,  404 ;  People  v.  Thayer,  1 
Park.,  595  ;  People  v.  MeOran^y,  6  id.,  49.) 

( f )  When  suspected. — Also,  ev^n  if  he  knew  he  was  suspected  and  would 
be  arrested.  (Teaehout  v.  People,  41  N.  Y.,  7 ;  People  v.  MorUgomery,  18  Abb. 
[N.  S.],  207.) 

0')  When  not  admissible. — If  a  prisoner,  arrested  without  warrant,  on 
suspicion  of  murder,  be  examined  on  oath  before  the  coroner  as  a  witness, 
his  testimony  thus  given  is  not  admissible  on  his  trial.  (People  v.  McMahon, 
15  N.  Y.,  884.) 

(k)  Custody  of  prisoner  excludes.  —  The  mere  fact  of  a  prisoner  being 
in  custody  not  sufficient  to  exclude  admissions,  if  neither  threats,  promises 
nor  inducements  were  held  out  to  him.    (People  v.  Sogers,  18  N.  Y.,  9.) 

(I)  Ijawftil  arrest,  effect  of.  —  A  lawful  arrest  is  not  such  duress  as  will 
avoid  a  confession.    (PeopHe  v.  McAJJUster,  1  YHi.  Cr.  Cas.,  892.) 

(m)  Evidence  of  confession  —  Evidence  of  a  confession,  if  voluntary, 
not  excluded  because  he  was  under  arrest  simply.  (Hdrtung  v.  People,  4  Park., 
319  ;  (yPrien  v.  People,  48  Barb.,  274.) 

( n )  Voluntary  confession.  —  If  a  confession  be  wholly  voluntary  it  is 
admissible  though  made  to  a  police  officer.    (People  v.  Wentz,  37  N.  Y.,  303.) 

(o)  Confession  on  promise.  — A  confession  to  a  magistrate  who  told  the 
prisoner  it  would  be  better  for  him  to  make  a  full  confession,  not  admissible. 
(People  V.  Ward,  15  Wend.,  231;  People  v.  PhiOips,  42  N.  Y.,  200;  57  Barb., 
853.) 

(p)  Previous  promise.  —  A  confession  made  under  the  Influence  of  a  pre- 
vious promise  not  evidence.  (Thorn* s  case,  4  C.  H.  Rec,  81 ;  Boioerham^  ease. 
Id.,  186;  Stage's  ease,  5  id.,  177;  People  v.  Robertson,  1  Wh.  C.  C,  66.) 

(q)  Confession  on  threats.  —  If  a  prisoner  under  the  influence  of  threats, 
make  a  confession  which  he  repeats  on  the  following  day  to  the  police  magis- 
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trate,  it  is  not  evidence  against  him.  {WiUiamf^  case,  1  C.  H.  Rec,  149;  People 
V.  Rankin,  2  Wh.  C.  C,  467.) 

( r )  On  favor.  —  If  a  confession  be  made  under  the  influence  of  favor,  be 
afterwards  repeated  to  others  not  in  the  presence  of  him  who  promised  favor, 
it  is  evidence.    {MilUgan's  case,  6  C.  H.  Rec,  69.) 

(«)  Obtained  by  fraud. —  Where  a  confession  is  objected  to  as  obtained 
by  improper  inducements,  the  question  is,  whether  the  inducement  held  out 
was  calculated  to  make  the  confession  an  untrue  one.  (People  v.  Smtth,  8 
How.,  226.) 

(t)  By  artifice. —  A  confession,  if  voluntary,  may  be  read  in  evidence, 
though  obtained  by  artifice.  The  weight  to  be  attached  to  it  is  for  the  jury. 
{Jefferds  v.  People,  5  Park.,  522.) 

(u)  Evidence  growing  out  of  confession. —  If  the  confession  of  a  pris- 
oner made  under  promise  of  favor  lead  to  other  evidence,  such  facts  may  be 
proved  against  him.  {Jackson' 8  case,  1  G.  H.  Rec.,  28;  Tucker's  case,  5  id.,  164; 
Stages  case.  Id.,  177;  Duffy  v.  Peopile,  26  N.  Y.,  588;  5  Park.,  821.) 

(9)  Confession  as  to  collateral  facts  admissible.-— No  error  to  admit 
the  confession  of  a  prisoner  to  the  officer  as  to  where  he  secreted  the  money ; 
it  appearing  that  the  money  was  found  in  the  place  designated.  {Done  v. 
People,  5  Park.,  364.) 

{vs)  Must  be  construed  together. —  The  whole  of  defendant's  confession 
is  to  be  taken  together.    {Hicks'  caw,  1  G.  H.  Rec.,  66.)  * 

( X )  Additional  proof! —  What  additional  proof  is  necessary.  {People  v. 
Hennessey,  15  Wend.,  147;   People  v.  Badgley,  16  id.,  58.) 

( y )  Declarations  of  prisoner. —  The  declarations  of  a  prisoner  as  to  mat- 
ters within  his  knowledge,  or  of  which  he  may  be  presumed  to  have  knowledge, 
and  which  are  relevant  and  material  to  the  inquiry,  may  be  used  as  evidence 
against  him.    {Coleman  v.  People,  58  N.  Y.,  555.)  • 

(z)  Involuntary  statement.  —  A  statement  made  by  a  prisoner  not  invol- 
untary, because  made  after  Ms  arrest,  and  whilst  in  custody  of  the  officer. 
{Murphy  v.  People,  63  N.  Y.,  590;  4  Hun,  102.) 

§  396.  Evidance  on  trial  for  treason.  —  Upon  a  trial  for 
treason  the  defendant  cannot  be  convicted,  except  npon  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  of  one  witness  to 
one  overt  act,  and  another  witness  to  a  different  overt  act  of  the 
same  treason.  But  if  two  or  more  distinct  treasons,  of  different 
kinds,  be  alleged  in  the  indictment,  two  witnesses  to  prove  differ- 
ent treasons  are  not  sufficient  to  warrant  a  conviction. 

8  R.  S.,  1029,  §  20. 

§  397.  Evidence  on  trial  for  treason.  —  Upon  a  trial  for 
treason,  evidence  cannot  be  admitted,  of  an  overt  act  not  expressly 
charged  in  the  indictment ;  nor  can  the  defendant  be  convicted, 
unless  one  or  more  overt  acts  be  expressly  alleged  therein. 

Id.,  §21;  IRL.,  845,  §5. 
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§  398.  Evidence  on  trial  for  conspiracy.  —  Upon  a  trial 
for  a  conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  con- 
stitate  the  crime,  the  defendant  cannot  be  convicted,  unless  one 
or  more  overt  acts  be  expressly  alleged  in  the  indictment,  nor 
unless  one  or  more  of  the  acts  aJleged  be  proved ;  but  any  other 
overt  act,  not  alleged  in  the  indictment,  may  be  given  in  evidence. 

Id.,  §  32. 

(a)  Previous  conspiracy.  —  A  previous  conspiracy  to  defraud  may  be 
inferred  from  the  subsequent  acts  of  defendants.  {Taylor't  case,  1  C.  H. 
Rec.,  192.) 

(b)  Overt  act  must  be  showxL  —Under  the  Revised  Statutes  an  indict- 
ment in  all  cases  of  conspiracy,  except  agreements  to  commit  a  felony  upon 
the  person  of  another,  or  to  commit  arson  or  burglary,  must  contain  a  charge 
of  one  or  more  overt  acts,  some  or  one  of  which  must  be  proved  on  the  trial. 
(F^opU  V.  Chase,  16  Barb.,  485.) 

§  399.  (Amended  1882.)  Conviction  cannot  be  had  on 
testimony  of  accomplicey  unless  corroborated.  —  A  con- 
viction  cannot  be  had  npon  the  testimony  of  an  accomplice, 
nnlese  he  be  corroborated  by  such  other  evidence  as  tends  to 
connect  the  defendant  with  the  commission  of  the  crime. 

New. 

( a )  Caution  regarding  an  accomplice.  —  A  prisoner  may  be  convicted  on 
the  testimony  of  an  accomplice,  but  it  should  be  received  with  great  caution. 
(/Vjpfo  V.  OmUBo,  1  Den.,  88;  Tnguanzo  v.  Salomany  8  Daly,  158;  OocUa  v. 
Ftople,  4  Park.,  662;  PiBople  v.  Eaynes,  55  Barb.,  450;  88  How.,  869;  People  v. 
Lawton,  56  Barb.,  126.) 

( 6 )  Corroboration  of  accomplice.  —  The  testimony  of  an  admitted  accom- 
plice ought  to  be  corroborated  in  some  material  point,  in  order  to  render  it 
safe  to  convict.  {Fraeer  v.  People,  54  Barb.,  806;  People  v.  Eaynes,  55  Barb., 
450;  88  How.,  869;  People  v.  Lavton,  66  Barb.,  126.) 

( e )  Court  muat  exercise  discretion.  —  The  testimony  of  an  accomplice 
may  be  received  on  the  trial  of  an  indictment  for  murder;  it  is  a  matter  in 
the  discretion  of  the  court  (Lindsay  v.  People,  6  Hun,  104;  67  Barb.,  548; 
68  N.  Y.,  148.) 

Nature  of  corroborating  evidence.    (Id.) 

(d)  Corroboration  and  principle  of  practice.  — The  rule  requiring  the  ' 
evidence  of  an  accomplice  to  be  corroborated  is  one  of  practice  and  not  of 
law;  a  jury  may  convict  on  uncorroborated  evidence.    (Lindsay  v.  People,  68 
K  Y.,  148.) 

(e)  Jury  to  determine  credibility.  —  The  credit  to  be  given  to  the  testi- 
mony of  an  accomplice  is  wholly  a  question  for  the  jury.  (Maine  v.  People, 
9  Hun.  118.) 

(b)  One  co-defendant  competent  witness  against  other.  — When  two 
joint  defendants  are  separately  tried,  his  co-defendant  is  a  competent  witness 
against  him.    (People  v.  Satt&rlee,  5  Hun,  167;  Taylor  v.  People,  12  id.,  212.) 
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(^)  Extent  of  corroboration  required. — The  corroboration  of  an 
accomplice  must  be  of  some  fact  or  facts  which  tend  to  the  guilt  of  the 
prisoner.    (P(«?pfo  v.  BatM,  21  Wend,,  309.) 

§  400.  If  testimoiiy  show  .higher  offense  than  that 
charged,  court  may  discharge  jury,  and  hold  defendant 
to  ansi^er  a  new  indictment.  —  If  it  appear  by  the  testimony, 
that  the  facts  proved  constitute  a  crime  of  a  higher  nature  than 
that  charged  in  the  indictment,  the  court  may  direct  the  jury  to 
be  discharged,  and  all  proceedings  on  the  indictment  to  be  sus- 
pended, and  may  order  the  defendant  to  be  committed,  or  con- 
tinued on  or  admitted  to  bail,  to  answer  any  new  indictment 
which  may  be  found  against  him  for  the  higher  oflEense. 

New. 

§  401.  If  new  indictment  not  fbund,  defendant  to  be 
tried  on  the  original  indictment.  —  If  an  indictment  for  the 
higher  crime  be  dismissed  by  the  grand  jury,  or  be  not  found  at 
or  before  the  next  term,  the  court  must  again  proceed  to  try  the 
defendant  on  the  original  indictment. 

New. 

§  402.  Court  may  discharge  jury  where  it  has  not  juris- 
diction of  the  offense,  or  the  facts  do  not  constitute  an 
offense.  —  The  court  may  also  direct  the  jury  to  be  discharged, 
where  it  appears  that  it  has  not  jurisdiction  of  the  crime,  or  that 
the  facts,  as  charged  in  the  indictment,  do  not  constitute  a  crime. 

New. 

§  403.  Proceedings,  if  jury  dischaiged  for  want  of  jur- 
isdiction of  the  offense,  when  committed  out  of  the 
State.  —  If  the  jury  be  discharged,  because  the  court  has  not 
jurisdiction  of  the  crime  charged  in  the  indictment,  and  it 
appear  that  it  was  committed  out  of  the  jurisdiction  of  this 
state,  the  court  may  order  the  defendant  to  be  discharged,  or 
to  be  detained  for  a  reasonable  time  specified  in  the  order, 
until  a  communication  can  be  sent  by  the  district  attorney 
to  the  chief  executive  ofiicer  of  the  state,  territory  or  district 
where  the  crime  was  committed. 
New 
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§  404.  Proceedings  in  such  ca49e,  when  ofEbnse  com- 
mitted in  the  State. —  If  the  crime  were  committed  within 
the  excloBiye  jurisdiction  of  another  county  of  this  state,  the 
court  must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper  county 
for  his  arrest ;  or  if  the  crime  be  a  misdemeanor  only,  it  may 
admit  him  to  bail,  in  an  undertaking,  with  sufficient  sureties,  that 
he  will,  within  such  time  as  the  court  may  appoint,  appear  in 
such  court  to  await  a  warrant  from  the  proper  county  for  his  arrest. 
New. 

§  405.  Proceedings  in  such  case,  when  offense  conmiitted 
in  the  state. —  In  the  case  provided  for  in  the  last  section,  the 
clerk  must  forthwith  give  notice  to  the  district  attorney  of  the 
proper  county,  that  the  defendant  has  been  so  committed  or  held 
to  bail. 
New. 

§  406.  Proceedings  in  such  case,  when  offense  committed 
in  the  state. —  If  the  defendant  be  not  arrested,  as  provided  in 
section  four  hundred  and  four,  on  a  warrant  from  the  proper 
county,  he  must  be  discharged  from  custody,  or  his  bail  in  the 
action  be  exonerated,  or  money  deposited  instead  of  bail  refunded, 
as  the  case  may  be ;  and  the  sureties  in  the  undertaking  men- 
tioned in  that  section  must  be  discharged. 
New. 

§407.  Proceedings  in  such  case,  when  offense  committed 
in  the  state. —  If  the  defendant  be  arrested,  the  same  proceed- 
ings must  be  had  thereupon,  as  upon  the  arrest  of  a  defendant  in 
another  county,  on  a  warrant  of  arrest  issued  by  a  magistrate. 
New.    (See  g§  156,  J 57,  ante,  and  cafies  there  cited.) 

§  408.  Proceedings,  if  Jury  discharged  because  thefetcts 
do  not  constitute  an  offense. —  If  the  jury  be  discharged, 
because  the  facts  as  charged  do  not  constitute  a  crime,  the  court 
must  order  the  defendant,  if  in  custody,  to  be  discharged  there- 
from, or  if  admitted  to  bail,  that  his  bail  be  exonerated  or  if  he 
have  deposited  money  instead  of  bail,  that  the  money  deposited 
be  refunded  to  him,  unless  in  its  opinion  a  new  indictment  can 
be  framed,  upon  which  the  defendant  can  be  legally  conyicted  ; 
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in  which  case,  it  may  direct  that  the  case  be  resubmitted  to  the 
same  or  another  grand  jury. 
New. 

§  409.  Proceedmgs,  if  jury  discharged  because  the  facts 
do  not  constitute  an  offense.  —  If  the  court  direct  that  the 
case  be  submitted  anew,  the  same  proceedings  must  be  had  thereon 
as  are  prescribed  in  sections  318  and  319. 

New. 

§  410.  (Amended  1882.)  When  evidence  on  either  side 
is  closed,  court  may  advise  acquittal ;  effect  of  the  advice. 

If,  at  any  time  after  the  evidence  on  either  side  is  closed,  the  court 
deem  it  insufficient  to  warrant  a  conviction,  it  may  advise  the  jury 
to  acquit  the  defendant  and  they  must  follow  the  advice. 

New. 

( a )  Absence  of  proof  of  guilt.  —  Where  there  is  no  legal  proof  of  the 
offense  charged,  the  court  must  direct  a  verdict  in  favor  of  the  accused. 
{Babcock  v.  People,  15  Hun,  847.) 

{h)  Direct  acquittal.  —  The  court  may  direct,  and  in  a  proper  case  ought 
to  direct  an  acquittal.  (Hawea  v.  People,  5  Hun,  621 ;  69  N.  Y.,  607  ;  People 
V.  Bennett,  49  id.,  137  ;  Duffy  v.  People,  26  id.,  688.) 

(c)  Cannot  direct  verdict  of  gxiilty.  —  Court  has  no  power  to  direct  a 
verdict  of  [guilty,  {flmjoea  v.  People,  5  Hun,  620 ;  69  N.  Y.,  607 ;  see  Cow  v. 
People,  6  Abb.  N.  C,  151.) 

§  411.  View  of  premises,  when  ordered,  and  how  con- 
ducted.— When,  in  the  opinion  of  the  court,  it  is  proper  that 
the  jury  should  view  the  place  in  which  the  crime  is  charged  to 
have  been  committed,  or  in  which  any  material  fact  occurred,  it 
may  order  the  jury  to  be  conducted,  in  a  body,  under  charge  of 
proper  officers,  to  the  place,  which  must  be  shown  to  them  by 
a  judge  of  the  court,  or  by  a  person  appointed  by  the  court  for 
that  purpose. 

New. 

No  person  should  talk  with  the  jury  while  viewing  the  premises.  (53  Cal.,  61.) 

When,  in  a  capital  case  after  the  testimony  was  closed,  several  members  of 

the  jury  while  walking  out  for  exercise,  by  leave  of  the  court,  in  charge  of 

the  officers,  visited  the  scene  of  the  homicide  and  examined  it,  it  was  held 

ground  for  new  trial.    {Eastwood  v.  People,  3  Park.,  25  ;  14  N.  T.,  562.) 

§  412.  Duty  of  officer  as  to  jury.  —  The  oflScers,  mentioned 
in  the  last  section,  must  be  sworn  to  suffer  no  person  to  speak  to 
or  communicate  with  the  jury,  nor  to  do  so  themselves,  on  any 


§§413-416.]         OF  iHB  Stats  of  New  York.  169 

subject  connected  with  the  trial,  and  to  return  them  into  court 

without  unnecessary  delay,  or  at  a  specified  time. 

New. 

Officer  must  be  sworn.    (Hare  v.  Staie,  4  How.  [Miss.],  187  ;  Lewis y.  People, 
44  111.,  452  ;  Com.  v.  Shields,  2  Bush.,  81  ;  Bruck&r  v.  State,  16  Wis.,  333.) 

§  413.  Knowledge  of  juror,  to  be  declared  in  court,  and 
jnroiv  to  be  sixrom  as  witness.  —  If  a  juror  have  any  personal 
knowledge,  respecting  a  fact  in  controversy  in  a  cause,  he  must 
declare  it  in  open  court,  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact,  which  could  be  evidence 
in  the  cause,  as  of  his  own  knowledge,  the  jury  must  return  into 
court.  In  either  of  tliese  cases,  the  juror  making  the  statement 
must  be  sworn  as  a  witness,  and  examined  in  the  presence  of  the 
parties. 
New. 

§  414.  Jurors  may  be  permitted  to  separate  during  the 
trial ;  if  kept  together,  oath  of  the  officers.  —  The  jurors 
sworn  to  try  an  indictment  may,  at  any  time  before  the  submis- 
sion of  the  cause  to  the  jury,  in  the  discretion  of  the  court,  be 
permitted  to  separate,  or  be  kept  in  charge  of  proper  officers. 
Such  officers  must  be  sworn  to  keep  the  jurors  together  until  the 
next  meeting  of  the  court,  to  sufEer  no  person  to  speak  to  or  com- 
municate with  them,  nor  to  do  so  themselves,  on  any  subject  con- 
nected with  the  trial,  and  to  return  them  into  court  at  the  next 
meeting  thereof. 

New.    (I  Bish.  Crim.  Proc,  §§  964,  995 ;  People  v.  Montgomery,  13  Abb. 
[N.  8.],  207.) 

§  415.  Jurors  not  to  converse  together  on  the  subject  of 

the  trial,  nor  form  an  opinion  until  the  cause  is  submit- 

ted,  —  The  jury  must  also,  at  each  adjournment  of  the  court, 

whether  permitted  to  separate  or  kept  in  charge  of  officers,  be 

admonished  by  the  court,  that  it  is  their  duty  not  to  converse 

among  themselves  on  any  subject  connected  with  the  trial,  or  to 

form  or  express  any  opinion  thereon,  until  the  cause  is  finally 

submitted  to  them. 

New.    (1  Bish.  Crim.  Proc,  §  996;  McOrea/ry  v.  Com,,  6  Casey  [Pa.],  323, 
827;  Crocker  v.  Hoffman,  48  Ind.,  207.) 

§  416.  Proceedings,  where  juror  becomes  tinable  to  per- 
form his  duty  before  conclusion  of  trial.  —  If,  before  the 
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conclusion  of  the  trial,  a  juror  become  sick,  so  as  to  be  unable  to 

perfonn  his  duty,  the  court  may  order  him  to  be  discharged,  and 

another  jury  to  be  then  or  afterward  impanneled. 

New. 

(a)  Must  be  twelve  jurors.  —  The  trial  must  be  had  before  twelve  jurors 
and  the  prisoner  cannot  waive  that  right.  (CaneenU  v.  People,  18  N.  Y.,  128; 
7  Abb.,  271.) 

§  417.  Court  to  dedde  questions  of  law  arismg  during: 
triaL  —  The  court  must  decide  all  questions  of  law  which  arise 
in  the  course  of  the  trial. 

New. 

It  is  error  to  submit  a  question  of  law  to  the  jury.  {Glaueus  v.  Black,  67 
N.  Y.,  6e3.) 

In  criminal  as  well  as  civil  cases  it  is  the  province  of  the  court  to  decide 
questions  of  law  and  the  juty  questions  of  fact  (People  v.  Finnegan,  1 
Park.,  147.) 

§  418.  On  indictment  for  libel,  jury  to  determine  law 
and  fttct.  —  On  the  trial  of  an  indictment  for  libel,  the  jnry 
have  the  right  to  determine  the  law  and  the  fact. 
N.  Y.  State  Const,  art  I,  §  8;  1  R.  8.,  876,  §21. 

§  419.  In  all  other  cases,  court  to  decide  questions  of 

law,  subject  to  right  of  defendant  to  except.  —  On  the  trial 

of  an  indictment  for  any  other  crime  than  libel,  questions  of  law 

are  to  be  decided  by  the  court,  saving  the  right  of  the  defendant 

to  except;  questions  of  fact  by  the  jury.    And  although  the 

jury  have  the  power  to  find  a  general  verdict,  which  includes 

questions  of  law  as  well  as  of  fact,  they  are  bound,  nevertheless, 

to  receive  as  law  what  is  laid  down  as  such  by  the  court. 

Held,  that  in  a  criminal  case  the  jury  had  the  power  but  not  the  right  to 
determine  the  law  as  well  as  the  facts  by  a  verdict  of  not  guilty.  (People  v. 
PiTie,  2  Barb.,  666.) 

§  420.  Charge  to  jury,  —  In  charging  the  jury,  the  court 
must  state  to  them  all  matters  of  law  which  it  thinks  necessary 
for  their  information  in  giving  their  verdict;  and  must,  if 
requested,  in  addition  to  what  it  may  deem  its  duty  to  say,  inform 
the  jury  that  they  are  the  exclusive  judges  of  all  questions  of  fact. 

New. 

A  new  trial  will  not  be  granted  because  the  judge,  though  requested, 
declined  to  charge  the  jury,  there  being  no  question  of  law  in  the  case.  (Peo- 
ple V.  Gray,  5  Wend.,  289.) 


§§421,  422.]  OF  THE  STATE  OF  NeW  YoRK.  171 

§  421.  Jury  may  decide  in  court,  or  retire  in  the  custody 
of  officers ;  oath  of  the  officers.  —  After  hearing  the  charge, 
the  jury  may  either  decide  in  court,  or  may  retire  for  deliberation. 
If  they  do  not  agree  without  retiring,  one  or  more  officers  must 
be  sworn,  to  keep  them  together  in  some  private  and  convenient 
place,  and  not  to  permit  any  person  to  speak  to  or  conmiunieate 
with  them,  nor  do  so  themselves,  unless  it  be  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a  verdict, 
and  to  return  them  into  court  when  they  have  so  agreed,  or  when 
ordered  by  the  court. 

New. 

( a )  Jury  seiMuratixig,  effect  ol  —  When  a  jury  separates  without 
authority,  they  may  he  discharged  and  a  new  trial  had.  (Peaplo  v.  Beagle,  60 
Barh..  527.) 

{b)  Beading  newspapers. —A  new  trial  in  a  capital  case  will  not  be 
granted  merely  because  the  jury  read  a  newspaper  containing  a  report  of  the 
trial,  but  without  any  comments  which  would  prejudice  the  prisoner.  (People 
▼.  Gaffru^,  14  Abb.  [M.  8.],  36.) 

§  422.  When  defendant  on  bail  appears  fbr  trial,  he  may 
be  committed. — ^When  a  defendant,  who  has  given  bail,  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time  after  his 
appearance  for  trial,  order  him  to  be  committed  to  the  custody  of 
the  proper  officer  of  the  county,  to  abide  the  judgment  or  further 
order  of  the  court ;  and  he  must  be  committed  and  held  in  cus- 
tody accordingly. 
New. 

CHAPTER  II. 

CONDUCT  OF  THE  JUBY  AFTER  THE   CAUSE    IS    SUBMHTBD   TO  THEM. 

Bsenoiv  438.  Room  and  accommodations  for  the  jury  after  retirement,  how 

provided. 
424.  Accommodations  for  the  Jury,  when  kept  together  during  the 

trial,  or  after  retirement. 
429,  426.  What  papers  the  jury  may  take  with  them. 

427.  May  return  into  court  for  information. 

428.  When  Jury  to  be  discharged  before  agreement. 

429.  Reason  for  discharge. 

430.  When  jury  discharged  or  prevented  from  giving  a  verdict,  cause 

to  be  again  tried. 

431.  Court  may  adjourn  during  absence  of  jury,  as  to  otlier  business, 

but  deemed  open  till  verdict  rendered  or  Jury  discharged. 
482.  Final  adjournment  of  court  discharges  Jury. 


172  Code  of  Criminal  Pbocbdurb     [  §§  423-427. 

§423.  Boom  and  accommodatioiis  for  the  jury  after 
retirement,  how  provided. — A  room  must  be  provided  by  the 
supervisorB  of  the  county  (or  if  the  trial  be  in  a  city  court,  by 
the  corporate  authorities  of  the  city),  for  the  use  of  the  jury,  upou 
their  retirement  for  deliberation,  with  suitable  furniture,  fuel, 
lights  and  stationery.  If  the  supervisors  or  corporate  authorities 
neglect  this  duty,  the  court  may  order  the  sheriff  to  perform  it ; 
and  the  expenses  incurred  by  him  in  carrying  the  order  into 
effect,  when  certified  by  the  court,  are  a  county  charge. 

New. 

§424.  Accommodations  for  the  jury,  when  kept  together 

during  the  trial,  or  after  retirement.  —  While  the  jury  are 

kept  together,  either  during  the  progress  of  the  trial  or  after 

their  retirement  for  deliberation,  they  must  be  provided  by  the 

sheriff,  upon  the  order  of  the  court,  at  the  expense  of  the  county 

(or  if  the  trial  be  in  a  city  court,  at  the  expense  of  the  city),  with 

suitable  and  sufficient  food  and  lodging. 

New.  (1  Bish.  Crim.  Proc,  §997;  a  Shields  v.  State,  55  Ga.,  696;  StaUY. 
aSrien,  7  R  I.,  886;  StaU  y.  Caulfldd,  28  La.  An.,  148;  Ckm.  v.  Moby,  13  Pick., 
496;  StaU  y.  EamiUcm,  19  Ohio,  116;   People  y.  KeUy,  46  GaL,  855;  55  Ga., 


§  425.  What  papers  the  jury  may  take  with  them.  — 

The  court  may  permit  the  jury,  upon  retiring  for  deliberation,  to 

take  with  them  any  paper  or  article  which  has  been  received  as 

evidence  in  the  cause,  but  only  upon  the  consent  of  the  defendant 

and  the  counsel  for  the  people. 

New.    The  minutes  of  the  trial  Judge  cannot  be  considered  by  the  Jury. 
(MitcheU  y.  Carter,  14  Hun,  448,  451;  Hancock  y.  Salmon,  8  Barb.,  564.) 

§  426.  What  papers  the  jury  may  take  with  them*  — 

The  jury  may  also  take  with  them  notes  of  the  testimony  or  other 

proceedings  on  the  trial,  taken  by  themselves  or  any  of  them, 

but  none  taken  by  any  other  person. 

New.    The  minutes  of  the  trial  judge  cannot  be  considered  by  the  Jury. 
(JdUcheU  y.  Ca/rter,  14  Hun,  448,  451;  Hancock  y.  Salmon,  8  Barb.,  564.) 

§  427.  May  return  into  court,  for  informatioiL  —  After 
the  jury  have  retired  for  deliberation,  if  there  be  a  disagreement 
between  them,  as  to  any  part  of  the  testimony,  or  if  they  desire 
to  be  informed  of  a  point  of  law  arising  in  the  cause,  they  must 
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require  the  officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  must  be  given  aftet 
notice  to  the  district  attorney  and  to  the  counsel  for  the  defend- 
ant, and  in  cases  of  felony,  in  the  presence  of  the  defendant. 

New. 

(a)  Prisoner  most  be  present.  —  Instructiona  to  a  jury  can  only  be  given 
when  defendant  is  present    {Mwwrer  v.  PeopUy  43  N.  T.,  1.) 

( 5 )  Kiut  oome  into  court.  —  Communications  cannot  be  sent  to  a  jury 
after  retiring,  even  by  consent;  tbey  must  be  brought  into  court  (PlunJcett  v. 
AppUUm,  51  How.,  469;  Phinkett  v.  AppUtan,  9  J.  &  8p.,  159;  OiOoUe  v.  Jack- 
9tm,  Id.,  808.) 

(e)  Waiyer  of  inegularity.  —  Communication  between  judge  and  jury 
in  absence  of  counsel;  what  is  a  waiver  of  the  irregularity;  when  a  ground 
for  a  new  trial    (Mdfumey  v.  Decker,  18  Hun,  365.) 

(<f  )  In  civil  case.  —  In  a  civU  case  a  communication  may  be  sent  in  to  the 
jury  by  consent  of  both  counsel.    {Plunkett  v.  AppleUm,  51  How.,  469.) 

§  428.  When  Jury  to  be  discliarged  before  agreement.— 

After  the  jury  have  retired  to  consider  of  their  verdict,  they  can 
be  discharged  before  they  shall  have  agreed  thereon  only  in  the 
following  cases : 

1.  Upon  the  occurrence  of  some  injury  or  casualty  affecting 
the  defendant,  the  jury  or  some  one  of  them,  or  the  court  ren- 
dering it  expedient  to  keep  them  longer  together ;  or 

2.  When  after  the  lapse  of  such  time  as  shall  seem  reasonable 
to  the  court,  they  shall  declare  themselves  unable  to  agree  upon  a 
verdict ;  or 

3.  When  with  the  leave  of  the  court,  the  public  prosecutor 
and  the  counsel  for  the  defendant  consent  to  such  discharge. 

New. 

(a)  Kuat  not  coerce  jury.  — It  is  error  for  the  court  to  constrain  the 
jury  by  saying  they  must  agree  or  no  discharge.   {Slater  v.  Mead,  58  How.,  57.) 

(b)  "BSBbCt  ol  —  The  statement  of  the  judge  that  if  the  jury  did  not  agree 
before  the  adjournment  of  court,  they  would .  have  to  remain  in  their  room 
over  night,  cannot  be  construed  into  a  threat  of  coercion.  (Berry  v.  People, 
19  Alb.  L.  J.,  886.) 

(c)  SfEbct  of  separation. —  Where  the  jury  in  a  criminal  case  separate 
without  authority,  and  without  having  agreed  upon  a  verdict,  they  may  be 
discharged.    (Pb(^  v.  Beagle,  (M)  Barb.,  627.) 

(d)  Xifect  of  diaagreement.  —  In  case  of  disagreement  the  jury  may  be 
discharged  by  the  court  and  the  prisoner  be  retried.  {People  v.  Ooodmn,  18 
Johns.,  187;  Hamhurste caee,  2  C.  H.  Rec.,  88;  PtoopleY.  Ward,  1  Wh.  C.  C,  469.) 
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(e)lxL  miBdemeanors. — In  cases  of  misdemeaDor  the  court  of  sessions 
may  discharge  the  jury  without  consent  of  the  prisoner  and  he  be  retried 
again.    (2  Johns.  Cas.,  275;  People  v.  Ooodwin,  18  Johns.,  187.) 

(/)  Diflcharge  diBcretionary.  — The  discharge  of  a  jury  without  agreeing 
upon  a  verdict  rests  in  the  sound  discretion  of  the  court  (People  y.  Oreen,  13 
Wend.,  55.) 

§  429.  Beason  for  discharge.  —  Whenever  tlie  juiy  is  dis- 
charged withont  a  verdict,  the  reajBon  for  the  discharge  must  be 
entered  on  the  minutes. 

New. 

§  430.  When  jury  dischaiged  or  prevented  from  giving 
a  verdict,  cause  to  be  again  tried. —  In  all  cases  where  a  jury 
are  discharged,  or  prevented  from  giving  a  verdict,  by  reason  of 
an  accident  or  other  cause,  except  where  the  defendant  is  dis- 
charged from  the  indictment,  during  the  progress  of  the  trial, 
or  after  the  cause  is  submitted  to  them,  the  cause  may  be  again 
tried  at  the  same  or  another  term. 

New. 

In  cases  of  both  felony  or  misdemeanor  where  a  jury  are  unable  to  agree  and 
are  discharged,  the  prisoner  may  be  retried  by  another  jury.  {People  v.  Ooodr 
win  J 18  Johns.,  187.) 

So,  also,  where,  being  unable  to  agree,  they  separate  without  authority. 
{People  V.  Beagle,  00  Barb.,  627.) 

In  cases  of  misdemeanor  the  court  of  sessions  may  discharge  the  jury  and 
he  may  be  retried.    {People  v.  Denton,  2  Johns.  Cas.,  275.) 

§  431.  Court  may  adjourn  during  absence  of  jury,  as  to 
other  business,  but  deemed  open  till  verdict  rendered  or 
jury  dischaiffed. —  While  the  jnry  are  absent,  the  court  may 
adjourn  from  time  to  time,  as  to  other  business  ;  but  it  is  never- 
theless deemed  open,  for  every  purpose  connected  with  the  cause 
submitted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury 
discharged. 

New. 

§  432.  Final  adjournment  of  court  discharges  jury.-r 

A  final  adjournment  of  the  court  discharges  the  jury,  but  any 
term  of  a  court  may  be  continued  for  the  purpose  of  finishing  a 
trial  or  receiving  a  verdict. 
New. 
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CHAPTEE  III. 

THE  VEKDICT. 

SscnoK  488.  When  the  juiy  have  agreed,  to  be  brought  into  court  and  their 

names  called;  if  all  do  not  appear,  jury  to  be  discharged  and 
cause  again' tried. 

484.  In  felony,  defendant  must  be  present;  in  misdemeanor,  verdict 

may  be  rendered  in  hit  absence. 

485.  Manner  of  taking  the  verdict. 

486.  Verdict  may  be  general  or  speciaL 

487.  General  verdict. 

488.  Special  verdict 

489.  440.  Special  verdict;  how  rendered. 

441.  Special  verdict;  how  brought  to  argument. 

442.  Judgment  thereon. 

448.  When  special  verdict  defective,  new  trial  to  be  ordered. 

444.  Upon  indictment  for  crime  consisting  of  different  degrees,  jury 

may  convict  of  any  degree,  or  of  any  attempt  to  commit  the 
crime. 

445.  In  other  cases.  Jury  may  convict  of  any  offense  necessarily 

included  in  that  charga 

446.  On  indictment  against  several,  jury  may  render  a  verdict  as  to 

some,  and  the  cause  be  again  tried  as  to  the  others. 

447.  448.  In  what  cases  court  may  direct  a  reconsideration  of  the 

verdict 

449.  When  judgment  may  be  given  upon  an  informal  verdict 

450.  Polling  the  jury. 

451.  Recording  the  verdict. 

453.  Defendant,  when  to  be  discharged  or  detained  after  acquittal 
458.  Proceedings  upon  general  verdict  of  conviction,  or  a  special 

verdict 

454.  When  defendant  acquitted  on  the  ground  of  insanity,  the  fact 

to  be  stated  with  the  verdict;  commitment  of  defendant  to 
state  lunatic  asylum. 

§  433.  When  the  jury  have  agreed,  to  be  brought  into 
court  and  their  names  called ;  if  all  do  not  appear,  jury 
to  be  discharged  and  cause  again  tried.  —  When  the  juiy 
have  agreed  upon  their  verdict,  they  must  be  conducted  into  court 
by  the  officer  having  them  in  charge.  Their  names  must  then  be 
called,  and  if  all  do  not  appear,  the  rest  must  be  discharged  with- 
out giving  a  verdict.  In  that  event,  the  cause  may  be  again  tried, 
at  the  same  or  another  term. 
New. 

§  484.  In  fidlony,  defendant  must  be  present ;  in  misde- 
meanor, verdict  may  be  rendered  in  his  absence.  — If  the 
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indictment  be  for  felony,  the  defendant  must,  before  the  verdict 
is  received,  appear  in  person.  If  it  be  for  a  misdemeanor,  the 
verdict  may  be  rendered  in  his  absence. 

New. 

(a)  In  felony. — A  prisoner  tried  for  felony  must  be  present  at  the  taking 
of  the  verdict.  {Peoples.  iVAj»7M,  1  Wend.,  91;  42  Cal.,  168;  62  Ind.,  46;  19 
Gratt.,  666  ;  18  Penn.  St.,  10?i  ;  2  Bneed.  550  ;  55  Ga.,  521 ;  49  Miss.,  416  ;  69 
Penn.  St.,  286.) 

(b)  Misdemeanor.  —  A  defendant  tried  for  misdemeanor  may  waive  the 
right  of  being  present  at  the  taking  of  the  verdict.  {People  v.  WUkea,  5  How., 
105  ;  23  Cal.,  160;  17  Wis.,  675;  6  Ired.,  164;  14  Mich.,  800.) 

That  the  prisoner  was  absent  must  be  proved  by  the  defendant.  (81  Cal., 
627  ;  88  id.,  99.) 

§  435.  Manner  of  taking  the  verdict.—  If  the  jnry  appear, 
they  must  be  asked  by  the  court  or  the  clerk,  whether  they  have 
agreed  upon  their  verdict;   and  if  the  foreman  answer  in  the 
affirmative,  they  must,  on  being  required,  declare  the  same. 
New. 

§  436.  Verdict  may  be  general  or  special. — The  jury  may 
either  render  a  general  verdict,  or  when  they  are  in  doubt  as  to 
the  legal  effect  of  the  facts  proved,  they  may,  except  upon  an 
indictment  for  libel,  find  a  special  verdict. 

8  R  S.,  707,  §  197. 

{a)  Effect  of  verdict  of  gxdlty. — Under  the  general  verdict  of  guilty, 
sentence  for  the  highest  offense  charged  in  the  indictment  is  proper.    {Haiok&r 
V.  People,  75  N.  Y.,  487 ;  Conkey  v.  People^l  Abb.  Dec,  418  ;  6  Park.,  31 
People  V.  McGeerey,  6  Park.,  653;  People  v.  Bruno,  Id.,  657.) 

§  437.  Gteneral  verdict.  —  A  general  verdict  upon  a  plea  of 
not  guilty  is  either  "  guilty  "  or  "  not  guilty ; "  which  imports  a 
conviction  or  acquittal  of  the  offense  charged  in  the  indictment. 
Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense,  it  is  either  "  for  the  people,"  or  "  for  the  defendant." 

New. 

(a)  Effect  of  verdict  of  guilty.  —  Upon  a  plea  of  guilty  to  all  the  counts 
in  the  indictment,  the  court  may  give  a  general  judgment  applicable  to  any 
count  thereof.    (Pohnsky  v.  People,  11  Hun,  390;  78  N.  Y.,  65.) 

( b )  Includes  highest  sentence.  —  Under  the  general  verdict  of  guilty 
the  highest  sentence  for  the  highest  offense  charged  in  the  indictment  is 
proper.    {Hawker  v.  People,  75  N.  Y.,  487.) 

§  438.  Special  verdict.  —  A  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the  court. 
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It  must  present  the  conclusionB  of  fact,  as  established  by  the 
evidence,  and  not  the  evidence  to  prove  them;  and  these  con- 
clusions of  fact  mnst  be  so  presented  as  that  nothing  remains  to 
the  court  but  to  draw  from  them  conclusions  of  law. 

New.    (1  Bish.  Crim.  Proc.,  §  1006.) 

(a)  Must  contain  all  fiMts.  — A  special  verdict  must  contain  all  the 
facts  necessary  to  sustain  the  Judgment    iCkuey  v.  Dwyre,  15  Hun,  158.) 

(b)  Must  contain  fieusts  only.  —  Must  contain  the  facts  and  not  merely 
the  evidence  of  them.  (FuUerY.  Van  Oeisen,  4  Hill,  171;  BiU  v.  Chf>eU,  1 
N.  Y..  522.) 

( 6 )  When  null  and  void.  —  A  %)ecial  verdict  finding  that  the  defendant 
did  not  appear  nor  offer  any  evidence  in  support  of  his  plea,  is  a  nullity. 
{Mertoan  v.  IngersoU,  8  Cow.,  867.) 

(  d )  Irregularity  of  verdict.  —  A  special  verdict  which  presents  no  other 
question  than  the  relevancy  of  evidence  is  irregular.  {Welkmd  Canal  Co,  v. 
Hathatcay,  8  Wend.,  480.) 

{e)  Must  find  as  to  all  issues. —  A  special  verdict  is  defective  which 
does  not  find  as  to  all  the  issues.    (Keniz  v.  McNeat,  1  Den.,  436.) 

(/)  Must  decide  all  questions  of  fact.  —  A  special  verdict  must  find  all 
the  questions  of  fact,  so  as  to  leave  nothing  undetermined  except  conclusions 
of  law.    (Setmrn  v.  Barrett,  2  N.  T.,  406.) 

A  special  verdict  need  not  contain  facts  admitted  by  the  pleadings.  (Barto 
V.  Himrod,  8  N.  T.,  483.) 

iff)  Fact  omitted,  effect  o£ — When  a  fact  not  controverted  has  been 
inadvertently  omitted  in  a  special  verdict  the  court  will  grant  a  new  trial 
unless  the  opposite  party  will  coniient  to  amend  it  (Watson  v.  Ddc^flM,  1 
Johna,  150.) 

{h)  Requisites  of. — The  requisites  of  a  special  verdict  are  the  same 
under  the  Code  as  at  conunon  law*    (WiUiams  «.  Willis,  7  Abb.,  90.) 

§  439.  Si)ecial  verdict ;  how  rendered.  —  The  special  ver- 
dict must  be  reduced  to  writing,  by  the  jury  or  in  their  presence, 
entered  upon  the  minutes  of  the  court,  read  to  the  jury,  and 
agreed  to  by  them,  before  they  are  discharged. 
New. 

§  440.  Spedal  verdict';  how  rendered.  —  The  special  ver- 
dict need  not  be  in  any  particular  form,  but  is  sufficient  if  it 
present  intelligibly  the  facts  found  by  the  jury. 

New. 

We,  the  jurors,  agree  that  "the  defendant  is  guilty  of  murder  in  the  second 
degree,"  is  good  in  substance  and  form.    (46  Cal.,  242.) 

Or  do  find  a  Terdict  of  manslaughter,  is  sufficient.    (49  CaL,  437.) 

Where  there  are  several  counts  the  accurate  practice  is  to  find  q>eclall7  on 
each  count    (76111,880.) 

12 
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§  441.  Special  verdict ;  how  brought  to  argument.— The 

special  verdict  may  be  brought  to  argument  by  either  party,  upon 
five  days'  notice  to  the  other,  at  the  same  or  another  term  of  the 
court ;  and  upon  the  hearing  thereof,  the  counsel  for  the  defend- 
ant may  conclude  the  argument. 
New. 

( a )  Before  circuit  judg^.  —  A  special  verdict  must,  in  the  first  case,  be 
heard  and  decided  by  the  circuit  judge,  unless  otherwise  ordered.  (Bank  of 
Monroe  v.  BrochvMvy,  18  Wend.,  680.) 

( 6 )  At  special  term.  —  On  a  special  verdict  judgment  must  be  moved  at 
special  term;  it  cannot  be  sent  to  the  gep^ral  term  in  the  first  instance.  (QrW' 
iDold  V.  Deleter,  62  Barb.,  648.) 

§  442.  Judgment  thereon.  —  The  court  must  give  judgment 
upon  the  special  verdict  as  follows : 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defendant 
guilty  of  the  offense  charged  in  the  indictment,  or  of  any  other 
offense  of  which  he  could  be  convicted  under  that  indictment, 
as  provided  in  sections  four  hundred  and  forty-four  and  four 
hundred  and  forty-five,  judgment  must  be  given  accordingly; 
but  if  otherwise,  judgment  of  acquittal  must  be  given ; 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of  the  same 
offense,  the  court  must  give  judgment  of  conviction  or  acquittal, 
according  as  the  facts  prove  or  fail  to  prove  the  former  conviction 
or  acquittal. 

New. 

§  443.  When  special  verdict  defective,  new  trial  to  be 
ordered. —  If  the  jury  do  not,  in  a  special  verdict,  pronounce 
affirmatively  or  negatively  on  the  facts  necessary  to  enable  the 
court  to  give  judgment,  or  if  they  find  the  evidence  of  facts 
merely,  and  not  the  conclusions  of  fact  from  the  evidence,  as 
established  to  their  satisfaction,  the  court  must  order  a  new  trial. 

New. 

(a)  Must  find  teucta  only.  —  A  special  verdict  must  find  the  facts  and  not 
merely  the  evidence  of  them.  (FUUer  v.  Van  OeUen,  4  Hill,  171 ;  HiU  v.  CoteU^ 
1  N.  Y.,  522.) 

A  special  verdict  is  defective  which  does  not  find  as  to  all  the  issues. 
(Kentz  V.  MeNeal,  1  Den.,  436.) 

(h)  Omitting  fact  inadvertently,  effect  of.  —  When  a  fact  not  contro- 
verted has  been  inadvertently  omitted  in  a  special  verdict,  the  court  wiU  grant 
a  "  fienvre  de  now  "  unless  the  opi>osite  party  will  consent  to  amend  it  ( WiU- 
gon  V.  DeHafidd,  1  Johns.,  160.) 
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( c )  Incomplete  verdict.  —  Where  a  special  verdict  is  taken  which  does 
not  dispose  of  all  the  material  issues,  subject  to  the  opinion  of  the  court  at 
general  term,  a  new  trial  must  be  awarded.    (Eisman  v.  Stoan,  6  Bos.,  668.) 

§  444.  Upon  indictment  for  offense  consisting  of  differ- 
ent degrees,  jiiry  may  convict  of  any  degree,  or  of  any 
attempt  to  commit  the  offense. — Upon  an  indictment  for  a 
crime  confliflting  of  different  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  the  degree  charged  in  the  indictment, 
and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to 
commit  the  crime. 

3  R  S.,  995;  §48;  see  Penal  Code,  §85;  2  R.  8.  (Edm),  735,  §37. 

(a)  Burglary,  or  an  attempt  at  burglary.  —  A  prisoner  indicted  for 
Imrglary  may  be  convicted  for  an  attempt  to  commit  the  crime.  (People  v. 
Latcton,  56  Barb.,  13G;  Peoj^  y.  Jackson,  9  Hill,  92;  Ikdien  v.  People,  22  N. 
Y.,  178;  distinguished  in  80  N.  Y.,  833.) 

(b)  Similarity  of  oflbnse.  —  A  conviction  for  a  lesser  degree  of  crime 
than  that  charged  in  the  indictment  is  good,  where  the  act  proved  is  similar 
to  that  charged.  (Keefe  v.  People,  40  N.  Y.,  848;  JDedien  v.  People,  22  N.  Y., 
178;  see,  also.  People  v.  Saunders,  4  Park.,  196.) 

(<;)  When  conviction  sufficient.  —  A  conviction  will  be  sustained  if 
otherwise  valid,  notwithstanding  there  is  an  allegation  in  the  indictment  of 
facta  characterizing  a  higher  crime.    {People  v.  Z^hman,  2  Barb.,  216.) 

(d)  Doubt  as  to  deg^ree.  —  Where  there  is  reasonable  doubt  as  to  the 
degree,  the  Jury  should  convict  of  the  lesser.  (People  v.  Lamb,  2  Keyes,  860; 
2  Abb.,  148;  54  Barb.,  842;  McKenna  v.  People,  10  N.  Y.  W.  Dig.,  342.) 

§  445.  In  other  cases,  jury  may  convict  of  any  offense 
necessarily  included  in  that  charge. —  In  all  other  cases,  the 
defendant  may  be  found  guilty  of  any  crime,  the  commission  of 
which  is  necessarily  included  in  that  with  which  he  is  charged  in 
the  indictment. 

New. 

(a)  Burglary  or  larceny.  —  Under  an  indictment  for  burglary  the 
prisoner  may  be  convicted  of  a  simple  larceny.    (People  v.  Snyder,  2  Park,  28.) 

{b)  Felony  or  miademeanor.  —  Under  an  indictment  for  a  felony  the 
prisoner  may  be  convicted  of  a  crime  of  the  same  class  of  an  inferior  grade 
though  only  a  misdemeanor.  (People  v.  Jackson,  8  Hill,  92 ;  Palmer  v.  People, 
5  id.,  427  ;  see,  also,  cases  cited  under  §  445,  ante.) 

§  446.  On  indictment  against  several,  jury  may  render 
a  verdict  as  to  some,  and  the  cause  be  again  tried  as  to 
the  others. —  On  an  indictment  against  one  or  more,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict 
as  to  those  in  regard  to  whom  they  do  agree,  on  which  a  judg- 
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ment  must  be  entered  accordingly ;  and  the  case,  as  to  the  rest, 
may  be  tried  by  another  jury. 

New.    (See  §  292,  arUe,) 

Where  In  an  indictment  against  three  the  trial  evidence  discloses  that  one 
party  is  innocent  he  may  be  discharged.    {People  v.  OoateUo,  1  Den.,  83 ) 

If  the  acts  of  several  persons  committing  the  offense  are  a  part  of  one  and 
the  same  transaction,  and  the  offense  in  law  admits  of  different  degrees,  they 
may  be  convicted  of  different  degrees.    (Klein  v.  Pdople,  81  N.  T.,  220.) 

§  447.  In  what  cases  court  may  direct  a  reconsideration 
of  the  verdict. —  When  there  is  a  verdict  of  conviction,  in 
which  it  appears  to  the  court  that  the  jury  have  mistaken  the 
law,  the  court  may  explain  the  reason  for  that  opinion,  and  direct 
the  jury  to  reconsider  their  verdict ;  and  if,  after  the  reconsidera- 
tion, they  return  the  same  verdict,  it  must  be  entered.  But 
when  there  is  a  verdict  of  acquittal,  the  court  cannot  require  the 
jury  to  reconsider  it. 

New.    (See  Hegeman  v.  Oanirell,  8  J.  &  Sp.,  381.) 

§  448.  In  what  cases  court  may  direct  a  reconsideration 
of  the  verdict. — If  the  jury  render  a  verdict  which  is  neither 
a  general  nor  a  special  verdict,  as  defined  in  sections  four  hundred 
and  thirty-seven  and  four  hundred  and  thirty-eight,  the  court  may, 
with  proper  instructions  as  to  the  law,  direct  them  to  reconsider 
it ;  and  it  cannot  be  recorded,  until  it  be  rendered  in  some  form, 
from  which  it  can  be  clearly  understood  what  is  the  intent  of  the 
jury,  whether  to  render  a  general  verdict,  or  to  find  the  facts 
specially,  and  leave  the  judgment  to  the  court. 
New. 

§  449.  When  judgment  may  be  given  upon  an  informal 
verdict.  —  If  the  jury  persist  in  finding  an  informal  verdict, 
from  which,  however,  it  can  be  clearly  understood,  that  their 
intention  is  to  find  in  favor  of  the  defendant,  upon  the  issue,  it 
must  be  entered  in  the  terms  in  which  it  is  found,  and  the  court 
must  give  judgment  of  acquittal.  But  no  judgment  of  convic- 
tion can  be  given,  unless  the  jury  expressly  find  against  the 
defendant,  upon  the  issue,  or  judgment  be  given  against  him  on 
a  special  verdict. 
New. 

§  450.  Polling  the  Jury.  —  When  a  verdict  is  rendered,  and 
before  it  is  recorded,  the  jury  may  be  poUed,  on  the  requirement 
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of  either  party;  in  which  case  they  muBt  be  severally  asked 
whether  it  is  their  verdict ;  and  if  any  one  answer  in  the  negative, 
the  jury  must  be  sent  oat  for  further  deliberation. 

New. 

(a)  When  Juxor  may  dissent. — Until  a  verdict  is  openly  delivered  and 
recorded  any  of  the  jurors  may  dissent  from  it  on  being  polled.  (Boot  v. 
Shenoood,  6  Johns.,  68.) 

(b)  Must  he  polled  hefore  verdict  ia  recorded.  —  The  jury  may  be  poUed 
at  any  time  before  the  verdict  is  recorded.  [JPbx  v.  Smith,  8  Cow.,  28;  LabiMr 
Y.  KopUn,  4  N.  Y.,  647.) 

(e)  ISaj  be  polled  where  sealed  verdict  is  given.  — A  party  is  entitled 
to  poll  the  jury  when  a  sealed  verdict  is  brought  in.  (Fink  v.  HcmkM,  2 
Wend,,  619.) 

(d)  "EoTOL  of  polling. — In  polling  a  jury  the  only  inquiry  is,  "Is  this 
your  verdict  ?"    {Laba/r  v.  KopUn,  4  N.  Y.,  647.) 

{e)  Objections  to  form. — Any  objection  to  the  form  of  polling  the  jury, 
not  taken  at  the  time,  is  waived.    (Qreen  v.  EIm»,  12  How.,  428.) 

§  451.  Beoording  the  verdict.  —  When  the  verdict  is  given, 
and  is  such  as  the  court  may  receive,  the  clerk  must  immediately 
record  it  in  full  upon  the  minutes,  and  must  read  it  to  the  jury 
and  inquire  of  them  whether  it  is  their  verdict.  If  any  juror 
disagree,  the  fact  must  be  entered  upon  the  minutes,  and  the  jury 
again  sent  out ;  but  if  no  disagreement  be  expressed,  the  verdict 
is  complete,  and  the  jury  must  be  discharged  from  the  case. 

New. 

Until  a  verdict  Ib  openly  delivered  and  recorded  any  of  the  jurors  may  dis- 
aent    (Boot  v.  Bhenoood,  6  Johns.,  68.) 

At  any  time  before  the  verdict  is  recorded  the  juiy  may  be  poUed.  {Fbx  v. 
anith,  8  Cow.,  28 ;  Lobar  v.  Koplin,  4  N.  T.,  647.) 

(a)  Oannot  amend  ▼erdict  affcer  xeoofding.  — If  the  verdict  be  defect- 
ive in  substance  the  court  has  no  power  to  amend  it  after  being  received  and 
recorded.    (Eeriiberg  v.  Murraif,  8  J.  &  8p.,  271.) 

§  452.  Defendant,  when  to  be  discharged  or  detained 
after  aoqtiittaL  —  If  judgment  of  acquittal  be  given  on  a  gen- 
eral verdict,  and  the  defendant  be  not  detained  for  any  other  legal 
cause,  he  must  be  discharged  as  soon  as  the  judgment  is  given ; 
except  that  when  the  acquittal  is  for  a  variance  between  the  proof 
and  the  indictment,  which  may  be  obviated  by  a  new  indictment, 
the  court  may  order  his  detention,  to  the  end  that  a  new  indict- 
ment may  be  preferred,  in  the  same  manner  and  with  the  like 
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effect  aa  pro^rided  in  sectioiiB  four  hundred  and  eight  and  four 
hundred  and  nine. 

New.    • 

Questions  of  variance  between  the  proof  given  at  the  trial  and  the  indict- 
ment cannot  be  raised  on  a  motion  in  arrest  of  judgment.  (Que  v.  Peopia,  6 
Abb.  N.  C,  151.) 

§  45^.  Proceedings  upon  general  verdict  of  conviction 
or  a  special  verdict.  —  K  a  general  verdict  be  rendered  against 
the  defendant,  or  a  special  verdict  be  given,  he  must  be  remanded ; 
if  in  custody,  or  if  on  bail,  he  may  be  committed  to  the  proper 
officer  of  the  county,  to  await  the  judgment  of  the  court  upon 
the  verdict.  When  committed^  his  bail  is  exonerated,  or  if 
money  be  deposited  instead  of  bail,  it  must  be  refunded  to  the 
defendant. 

New. 

§454.  When  defendant  acquitted  on  the  ground  of 
insanity,  the  fetct  to  be  stated  with  the  verdict ;  commit- 
ment of  defendant  to  state  lunatic  asylum.  —  When  the 
defense  is  insanity  of  the  defendant  the  jury  must  be  instructed, 
if  they  acquit  him  on  that  ground,  to  state  the  fact  with  their 
verdict.  The  court  must,  thereupon,  if  the  defendant  be  in  cus- 
tody, and  they  deem  his  discharge  dangerous  to  the  public  peace 
or  safety,  order  him  to  be  committed  to  the  state  lunatic  asylum, 
until  he  becomes  sane. 

New. 


§  466.]  ov  THE  8tatb  OF  Nbw  York.  188 

TITLE  Vm. 

OF  THE  PBOOEEDINGS  AFTER  TRIAL  AND  BEFORE  JUDGMENT. 

Chaftbb    I.  Bill  of  ezoeptioDfl. 
11.  New  trialB. 
m.  Arrest  of  judgment. 

CHAPTER  I. 

BILL   OF  EXCBFnONS. 

SacmoN  466.  In  what  cases. 

466.  By  whom  settled,  and  how  filed. 

467.  To  be  settled  at  the  trial,  or  the  point  noted  in  writing. 

468.  469.  When  and  how  settled,  after  the  trial 

460.  Enlarging  the  time  therefor. 

461.  Effect  of  not  serving  exceptions  or  amendments,  within  the 

time  prescribed. 

§  455.  In  vrhsA  cases. — On  the  trial  of  an  indictment,  excep- 
tions may  be  taken  by  the  defendant,  to  a  decision  of  the  court, 
npon  a  matter  of  law,  by  which  his  substantial  rights  are  preju- 
diced and  not  otherwise,  in  any  of  the  following  cases : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury ; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  chal- 
lenge for  actual  bias  to  any  juror  who  participated  in  the  verdict, 
or  in  allowing  or  disallowing  such  challenge ; 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  decid- 
ing any  question  of  law,  not  a  matter  of  discretion,  or  in  charging 
or  instructing  the  jury  upon  the  law,  on  the  trial  of  the  issue. 

8R.S.,  100d«§26. 

( a )  All  proceedings  should  be  embraced.  —  The  decision  of  the  court 
in  a  criminal  case  upon  a  material  legal  question,  fundamental  in  its  character, 
excepted  to  before  impanneling  the  jury,  should  be  deemed  incorporated  into 
the  proceedings  on  the  trial,    {iitarin  y.  Pwpile,  45  N.  T.,  833.) 

(h)  May  review  decision  of  challenge.  —  If  the  court  overrule  a  chal 
lenge  to  favor,  when  properly  made,  it  may  be  reviewed  on  exception ;  and  also 
when  the  court  refuses  to  aUow  competent  evidence  to  be  given  in  determin- 
ing the  challenge.  (People  v.  Bodine,  1  Den.,  281;  People  v.  Hoiveyman, 
8  id.,  131 ;  People  v.  Kniekerbocker,  1  Park.,  802;  People  v.  Bathbun,  21  Wend., 
509;  Stout  V.  Ptopfo,  4  Park.,  132.) 

(«)  Wholly  irrelevant  evidence  not  ground.  — The  rejection  of  evi- 
dence which  is  wholly  irrelevant  to  the  issues  is  not  a  ground  of  exception. 
{Purehcm  v.  Matteton,  6  Duer,  687.) 
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§  456.  By  whom  settled,  and  how  filed.  —  A  bill  contain- 
ing the  exceptionB  must  be  settled  and  signed  by  the  presiding 
jndge,  and  filed  with  the  clerk. 

Id. 

§  457.  To  be  settled  at  the  trial,  or  the  point  noted  in 
writing.  —  The  bill  of  exceptions  must  be  settled  at  the  trial 
unless  the  court  otherwise  direct.  If  no  such  direction  be  given, 
the  point  of  the  exception  must  be  particularly  stated  in  writing, 
and  delivered  to  the  court,  and  must  immediately  be  corrected  or 
added  to,  until  it  is  made  conformable  to  the  truth. 

8  R  8.,  1080,  §  37. 

§  458.  When  and  how  settled,  after  the  trial.— If  the  bill 
of  exceptions  be  not  settled  at  the  trial  it  must  be  prepared  and 
served,  within  five  days  thereafter,  on  the  district  attorney,  who 
may,  within  five  days,  serve  on  the  defendant  or  his  counsel, 
amendments  thereto.  The  defendant  may  then,  within  five  days, 
serve  the  district  attorney  with  a  notice  to  appear  before  the  pre- 
siding judge  of  the  court,  at  a  specified  time,  whether  in  or  out 
of  court,  not  less  than  five  nor  more  thftn  ten  days  thereafter,  to 
have  the  bill  of  exceptions  settled. 
New. 

§  459.  When  and  how  settled,  after  the  trial.  —  At  the 
time  appointed,  the  judge  must  settle  and  sign  the  bill  of 
exceptions. 
New. 

§  460.  Enlarging  the  time  therefor.  — The  time  for  pre- 
paring the  biU  of  exceptions  or  the  amendments  thereto,  or  for 
settling  the  same,  may  be  enlarged  by  consent  of  the  parties,  or 
by  the  presiding  judge,  or  by  a  judge  of  the  supreme  court,  but 
by  no  other  officer. 

New. 

§  461.  Eflfect  of  not  serving  exceptions  or  amendments, 
within  the  time  prescribed, —  If  the  bill  of  exceptions  be  not 
served  within  the  time  prescribed  in  section  four  hundred  and 
fifty-eight,  or  within  the  enlarged  time  therefor,  as  prescribed  in 
the  last  section,  the  exceptions  are  deemed  abandoned.  If  it  be 
served,  and  the  parties  omit,  within  the  time  limited  by  section 
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four  hnndred  and  fifty-eight,  the  one  to  prepare  amendments,  and 
the  other  to  give  notice  of  appearance  before  the  judge,  they  are 
respectively  deemed,  the  one  to  have  agreed  to  the  bill  of  excep- 
tions, and  the  other  to  the  amendments. 

New.    (See  Sup.   Ct  Rule  88;  see,  also,  Banldn  v.  Pine,  4  Abb.,  409; 
Oarrakery,  Oarraher,  42  How.,  458;  Pheips  v.  Jduxm,  2  Sweeney,  696.) 


CHAPTER  11. 

NEW  TRIALS. 

SBonoN463.  New  trial. 

468.  When  granted. 

464.  Effect  of  granting  new  trial 

465.  In  what  cases  granted. 

466.  Application,  when  to  be  made. 

■ 

§  462.  New  trial.  —  A  new  trial  is  a  re-examination  of  the 
issne,  in  the  same  court,  before  another  jnry,  after  a  verdict  has 
been  given. 
New. 

§  463.  When  granted.  — A  new  trial  can  be  granted  by  the 
court  in  which  the  former  trial  was  had  only  in  the  cases  pro- 
vided in  section  four  hundred  and  sixty-five. 
New. 

§  464.  EflEbct  of  granting  a  new  trial — The  granting  of  a 
new  trial  places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had.  All  the  testimony  must  be  produced  anew ;  and  the 
former  verdict  cannot  be  used  or  referred  to,  either  in  evidence 
or  in  argument. 
New. 

§  465.  In  what  cases  granted.  —The  court  in  which  a  trial 
has  been  had  upon  an  issue  of  fact  has  power  to  grant  a  new 
trial  when  a  verdict  has  been  rendered  against  the  defendant,  by 
which  his  substantial  rights  have  been  prejudiced,  upon  his 
application,  in  the  following  cases : 

1.  When  the.  trial  has  been  had  in  his  absence,  if  the  indict- 
ment be  for  a  felony ; 
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2.  When  the  jury  has  received  any  evidence  out  of  court,  other 
than  that  resulting  from  a  view,  as  provided  in  section  four 
hundred  and  eleven ; 

3.  When  the  jury  have  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  their  verdict,  or  have  been  guilty 
of  any  misconduct  by  which  a  fair  and  due  consideration  of  the 
case  has  been  prevented ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors ; 

6.  When  the  court  has  misdirected  the  jury  in  a  matter  of  law, 
or  has  refused  to  instruct  them  as  prescribed  in  section  four  hun- 
dred and  twenty ;  and  the  defendant  has,  at  the  trial,  excepted 
to  such  misdirection  or  refusal ; 

6.  When  the  verdict  is  contrary  to  law  or  clearly  against 
evidence ; 

7.  When  it,  is  made  to  appear,  by  affidavit,  that  upon  another 
trial,  the  defendant  can  produce  evidence  such  as  if  before 
received  would  probably  have  changed  the  verdict ;  if  such  evi- 
dence has  been  discovered  since  the  trial,  is  not  cumulative ;  and 
the  failure  to  produce  it  on  the  trial  was  not  owing  to  want  of 
diligence. 

New. 

( a )  Improper  conduct  of  jury.  —  When,  in  a  capital  case  after  the  testi- 
mony was  closed,  a  part  of  the  jury,  in  company  with  an  officer,  visited  the 
scene  of  the  homicide,  it  was  held  ground  for  a  new  trial.  {Eastwood  v. 
People,  .J  Park.,  25;  14  N.  Y.,  562.) 

(5)  Effect  of  withholding  evidence.  —  A  new  trial  will  not  be  granted 
because  the  district  attorney  by  mistake  withholds  papers  in  his  hands  import- 
ant to  defendant,  unless  the  latter  used  diligence  to  obtain  them.  (People  v. 
VermUyea,  7  Cow.,  369.)  Nor  because  a  co-defendant,  tried  at  the  same  time, 
was  acquitted  and  was  a  material  witness  for  defendant.    (Id ) 

(c)  Drawing  jurors.  —  An  irregularity  in  the  drawing  of  the  jury,  from 
which  defendant  sustained  no  injury,  is  not  a  ground  for  a  new  trial.  (People 
V.  Ransom^  7  Wend.,  417.) 

( d )  Separation  of  jury.  —  The  separation  of  the  jury  on  the  adjourn- 
ment of  a  case  tried  before  a  court  of  special  sessions,  is  no  ground  for  a  new 
trial.    (Beebe  v.  People,  5  Hill,  32.) 

(e)  Id.  —  The  separation  of  a  jury  in  a  capital  case  is  not  per  se  a  ground 
for  a  new  trial.  (People  v.  Montgomery,  13  Abb.  [N.  S.],  207;  Eastwood  v. 
People,  8  Park.,  25.) 

(/)  Conversation  with  jurors,  etc.  —  Conversation  had  by  a  jury  with 
a  constable  if  not  prejudicial  to  the  prisoner,  not  ground  for  a  new  trial. 
{People  V.  Hartung,  4  Park.,  256;  17  How.,  85;  Wilson  v.  Peo]^,  4  Park.,  619; 
8  Abb.,  187.) 
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(g)  Beading  newspapers.  —  A  new  trial  will  not  be  granted  in  a  capital 
case  merely  because  the  jury  read  a  newspaper  containing  a  report  of  the 
trial,  but  without  any  comments  which  would  prejudice  the  prisoner.  (People 
V.  Qaffney,  14  Abb.  [N.  8.],  86;  1  Sheld..  804.) 

( h )  Defendant  must  be  prejudiced.  —  The  court  will  not  gi*ant  a  new 
trial  for  a  matter  which  occurred  in  the  presence  of  the  defendant's  counsel, 
by  which  he  could  not  have  been  prejudiced.  {Wilson  y.  People,  4  Park.,  619; 
8  Abb.,  187.) 

(i)  Must  be  a  question  of  law.  —  A  new  trial  will  not  be  granted 
because  the  trial  judge  refused  to  charge  the  jury,  there  being  no  question  of 
law  in  the  case.    (People  v.  Oray,  5  Wend.,  289.) 

(j )  Judge  may  correct  charge.  —  That  the  judge  laid  down  an  errone- 
ous proposition  and  immediately  corrected  it,  is  no  ground  for  a  new  trial. 
(Egg^r  v.  PeopU,  56  N.  Y.,  642.) 

(k)  Juror  asleep.  —  It  is  not  a  ground  for  a  new  trial  in  a  capital  case  that 
one  of  the  jurors  was  apparently  asleep,  to  the  knowledge  of  the  prisoner's 
counsel,  who  omitted  to  call  the  court's  attention  to  it.  (People  v.  Morriesey, 
1  Sheld.,  295.) 

(I)  Juror  exempt. — Nor  that  one  of  the  jurors  was  exempt  from  jury 
service  by  reason  of  age.    (Id.) 

(m)  Irregularity  in  drawing  jurors. — Mere  irregularities  in  drawing 
grand  and  petit  jurors,  unless  they  prejudice  the  prisoner,  do  not  furnish 
grounds  for  new  trial.    (Cox  v.  People,  80  N".  Y.,  500.) 

(n)  Only  evidence  read  to  be  considered.  —  If  a  jury  take  out  with  them 
certain  written  evidence  read  in  evidence,  to  which  is  attached  an  affidavit 
not  so  read,  it  is  ground  for  a  new  trial    (MitcheWs  case,  X  C.  H.  Rec,  147.) 

(o)  Verdict  not  set  aside  because  witnesses  areimpeachable.  — Where 
eight  jurors  certify  that  they  convicted  the  prisoner  on  the  evidence  of  a 
certain  witness,  with  an  affidavit  of  the  prisoner  stating  that  such  witness 
may  be  successfully  impeached,  is  not  a  ground  for  a  new  trial.  (Houghton 
and  Earx^e  ease,  2  G.  H.  Bee.,  78.) 

(p)  Surprise  or  mistake.  —  The  question  whether  surprise  founded  on  a 
mistake  of  the  law  is  sufficient  grounds  for  a  new  trial  considered.  (People  v. 
0*Bnen,  4  Park.,  203.) 

iq)  Newly  discovered  evidence.  —  Newly  discovered  evidence  not 
sufficient  unless  it  appears  that  it  could  not  have  been  discovered  with  proper 
diligence  on  the  trial.    (People  v.  Mack,  2  Park.,  673.; 

In  cases  of  doubt  where  the  evidence  is  conflicting  and  the  credibility  of 
witnesses  in  question,  and  no  error  has  been  committed,  a  new  trial  will  be 
denied.    (Id.) 

( r )  Against  weight  of  evidence.  —  A  new  trial  may  be  granted  where 
the  verdict  is  clearly  against  the  weight  of  evidence.  (Bogers  v.  People,  8  Park. 
Crim.,  682;  PeopU  v.  &iay,  4  id.,  344  ;  Manuel  v.  People,  48  Barb.,  548.) 

(s)  Irregularities  of  jury.  —  When  a  new  trial  is  desired  on  the  ground 
of  irregularities  of  the  jurors  while  in  the  jury  room,  affidavits  of  the  jurors 
cannot  be  used  on  the  motion.  (Wilson  v.  Peo^,  4  id.,  619;  People  v. 
Hartung,  17  How.,  85.) 
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§  466.  (Amended  1882.)    Application^  when  to  be  made. 

The  application  for  a  new  trial  must  be  made  before  judgment 
except  in  case  of  a  sentence  of  death  when  the  application  may  be 
made  at  any  time  before  execution,  and  in  case  the  court  before 
which  the  trial  was  had  is  not  in  session  so  that  the  application  can 
be  made  and  determined  before  the  execution,  then  the  applica- 
tion may  be  made  to  any  justice  of  the  supreme  court  or  special 
term  thereof,  within  the  judicial  department  where  the  conviction 
was  had. 
New. 


CHAPTER  IIL 

ABBBST  OF  JUDGMENT. 

Bbotion  467^  Motion  in  arrest  of  Judgment,  defined,  and  upon  what  defects 

founded. 

468.  Court  may  arrest  judgment  without  motion. 

469.  Motion,  when  and  how  made. 

470.  Defendant,  when  to  be  held  or  discharged. 

§  467.  (Amended  1882.)  Motion  in  arrest  of  judgment^ 
defined,  and  upon  "what  deflBCts  founded. — A  motion  in  arrest 
of  judgment  is  an  application  on  the  part  of  the  defendant,  that 
no  judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a 
verdict  against  the  defendant  upon  the  plea  of  a  former  convic- 
tion "or  acquittal.  It  may  be  founded  on  any  of  the  defects  in 
the  indictment  mentioned  in  section  three  hundred  and  thirty- 
one. 

New. 

(a)  Wliat  included  in  motion  to  arrest.  — Motion  in  arrest  is  not  con- 
fined to  indictment  but  may  include  the  whole  record.  {People  ▼.  Bruno,  6 
Park.,  657.) 

(b)  Variance,  etc.  —  It  cannot  bring  up  a  variance  between  the  proof  and 
the  indictment  (People  v.  Onondoga  Cfen.  Sees,,  I  Wend.»  296;  Ocue  v.  People, 
6  Abb.  N.  C,  161.) 

(c)  Mistakes  of  the  court.  —  Neither  can  mistakes  of  the  court  on  trial, 
nor  of  the  jury  be  considered.  {People  v.  Thompson^  41  N.  Y.,  1;  People  v. 
AUen,  48  id.,  28.) 

{d)  Motion,  how  made.  — A  motion  in  arrest  of  judgment  can  only  be 
made  for  defects  on  the  record.  {Jacoibowsky  v.  People,  6  Hun,  524;  64 
N.  Y.,  659.) 

Cannot  be  made.for  defect  .of  evidence.    (Id.^ 
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(e)  Defect  of  venire. — A  conviction  in  a  capital  case  without  a  venire 
being  returned  and  filed  is  sufficient  ground.    {People  v.  McKay,  8  Johns.  ,212.) 

(/)  Irregiilarity  in  venire.  —  A  mere  irregularity  in  the  venire  no 
ground.    {People  v.  Herkimer  County,  etc.,  20  id.,  810.) 

(g)  Limitation  of  time.  —  That  the  time  laid  in  the  indictment  is  beyond 
the  period  of  limitation  is  no  ground.     (People  v.  Van  Santford,  0  Cow.,  055.) 

{h)  Good  and  bad  counts  in  an  indictment.  —  Where  an  indictment 
for  misdemeanor  contains  two  counts,  one  good  and  the  other  bad,  judgment 
will  not  be  arrested.  {Kane  v.  People,  8  Wend.,  868;  8  id.,  208;  People  v. 
Davis,  45  Barb.,  494;  Fraeer  v.  People,  54  Barb.,  806;  People  v.  Stein,  1  Park., 
902;  PiBople  V.  OHkineon,  4  id.,  26.) 

(»)  Efifect  of  good  count.  — One  good  count  is  sufficient  to  sustain  a  con- 
viction.   {People  V.  Ikme,  56  N.  Y.,  95.) 

§  468.  Court  may  arrest  judgment  without  motion. — 
The  court  may  also,  on  its  own  view  of  any  of  these  defects, 
arrest  the  judgment  without  motion. 
New. 

§  469.  Motion,  w^hen  and  how  made. —  The  motion  must 
be  made  before  or  at  the  time  when  the  defendant  is  called  for 
judgment.  If  made  before,  it  must  be  on  notice  to  the  district 
attorney,  or  in  his  presence. 

New. 

(a)  Effect  of  arrest  of  judgment.  —  An  arrest  of  judgment  after  con- 
▼iction  for  a  felony  is  not  a  bar  to  a  second  indictment  {People  v.  Oatborvs, 
13  Johna,  851;  piopU  y.  McKay,  18  id.,  212;  see  People  v.  DowUng,  23  Alb. 
L.  J.,  853  [Ct  of  App.].) 

§  470.  Defendant,  when  to  be  held  or  discharged.  — 

When  judgment  is  arrested,  and  it  appears  that  there  is  not  evi- 
dence sufficient  to  convict  the  defendant  of  any  crime,  he  must, 
if  in  custody,  be  discharged ;  or,  if  under  bail,  his  bail  must  be 
exonerated ;  or,  if  money  has  been  deposited  instead  of  bail,  it 
must  be  refunded ;  and  in  such  case  the  arrest  of  judgment  ope- 
rates as  an  acquittal  of  the  charge  upon  which  the  indictment 
was  found;  but  if  there  is  reasonable  ground  to  believe  the 
defendant  guilty,  and  a  new  indictment  can  be  framed  upon  which 
he  may  be  convicted,  the  court  may  order  him  to  be  recommitted 
or  admitted  to  bail  anew  to  answer  the  new  indictment ;  if  there 
is  reasonable  ground  to  believe  him  guilty  of  another  crime,  he 
must  be  conmiitted  or  held  to  answer  therefor ;  and  in  no  case, 
when  recommitted  or  held  to  answer,  is  the  former  verdict  a  bar 
to  a  new  indictment. 


190  Code  op  Criminal  Procedure      [§§471-473. 

TITLE  IX. 

OF  THE  JUDGMENT  AND   EXECUTION. 

Chapteb  I.  The  Judgment. 
IL  The  execution. 

CHAPTEE  I. 

THE  JUDGMENT. 

Section  471,  472.  Time  for  pronouncing  judgment,  to  be  appointed  by  the 

court. 

473.  In  felony,  defendant  must  be  present;  in  misdemeanor,  judg- 

ment may  be  pronounced  in  his  absence. 

474.  When  defendant  is  in  custody,  how  brought  before  the  court  for 

judgment. 

475.  How  brought  before  the  court,  when  he  is  on  baU. 

476.  Bench  warrant  to  issue. 

477.  Form  of  bench  warrant. 

478.  479.  Service  of  the  bench  warrant. 

480.  Arraignment  of  defendant  for  judgment. 

481.  What  cause  may  be  shown  against  the  judgment 

482.  If  no  sufficient  cause  shown,  judgment  to  be  pronounced. 

483.  Court  may  summarily  inquire  into  circumstances  in  aggravation 

or  mitigation  of  punishment. 

484.  Judgment  to  pay  fine. 

485.  The  judgment  roll 

§  471.  Time  for  pronouncing  judgment  to  be  appointed 
by  the  court.  —  After  a  plea  or  verdict  of  guilty,  or  after  a 
verdict  against  the  defendant  on  a  plea  of  a  former  conviction  or 
acquittal,  if  the  judgment  be  not  arrested,  or  a  new  trial  granted, 
the  court  must  appoint  a  time  for  pronouncing  judgment. 
JNew. 

§472.  (Amended  1882.)  Time  for  pronouncing  judgment 
to  be  appointed  by  the  court.  —  The  time  appointed  must  be 
at  least  two  days  after  the  verdict,  if  the  court  intend  to  remain 
in  session  so  long,  or  if  not,  as  remote  a  time  as  can  reasonably 
be  allowed ;  but  any  delay  may  be  waived  by  the  defendant. 
New. 

§  473.  In  felony,  defendant  must  be  present ;  in  misde- 
meanor, judgment  may  be  pronounced  in  his  absence.  — 

For  the  purpose  of  judgment,  if  the  conviction  be  for  a  felony. 
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the  defendant  must  be  personally  present ;  if  it  be  for  a  misde- 
meanor, judgment  may  be  pronounced  in  his  absence. 

8  R  S.,  1020,  §  18;  see  §  856,  ante,  and  cases  there  cited. 
A  sentence  of  corporal  punishment  cannot  be  pronounced  in  the  absence  of 
the  defendant.    {P^pU  v.  WtnehsU,  7  Cow.,  525.) 
Otherwise  not  necessary  to  be  present.    (Son  y.  People,  12  Wend.,  844.) 

§474.  When  defendant  is  in  custody,  how  brought 
before  the  court  for  judgment.  —  When  the  defendant  is  in 
custody,  the  court  may  direct  the  officer  in  whose  custody  he  is 
to  bring  him  before  it  for  judgment ;  and  the  officer  must  do  so 
accordingly. 
New. 

§  475.  How  brought  befbre  the  court  when  he  is  on  balL 

If  the  defendant  have  been  discharged  on  bail,  or  have  deposited 
money  instead  thereof,  and  do  not  appear  for  judgment,  when 
his  personal  attendance  is  necessary,  the  court,  in  addition  to  the 
forfeiture  of  the  undertaking  of  bail  or  of  the  money  deposited, 
may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 
New. 

§  476.  Bench  warrant  to  issue. — The  clerk,  on  the  applica- 
don  of  the  district  attorney,  may  accordingly,  at  any  time  after 
die  order,  whether  the  court  be  sitting  or  not,  issue  a  bench 
warrant  into  one  or  more  counties. 

New. 

§  477.  Form  of  bench  warrant.  —  The  bench  warrant  must 
be  substantially  in  the  following  form  : 

"  County  of  Albany,  [or  as  the  case  may  be.] 

"  In  the  name  of  the  people  of  the  State  of  New 
[seal.]    York  —  To  any  sheriff,  constable,  marshal  or  police- 
man in  this  state.    A.  B.  having  been  on  the 
day  of  ?  18    ,  duly  convicted  in  the  court  of  sessions  of 

the  county  of  Albany  [or  as  the  case  may  be],  of  the  crime  of 
[designating  it  generally]. 

"  You  are  therefore  commanded,  forthwith  to  arrest  the  above- 
named  A.  B.,  and  bring  him  before  that  court  for  judgment ;  or 
if  the  court  have  adjourned  for  the  term,  you  are  to  deliver 
him  into  the  custody  of  the  sheriff  of  the  county  of  Albamf  [or 
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as  the  case  may  be,  or  in  the  city  and  county  of  New  York  "  to 
the  keeper  of  the  city  prison  of  the  city  of  New  York  "]. 

"  City  of  Albany^  [or  as  the  case  may  be]  the  day  of 

,  18 
"  By  the  order  of  the  court. 

"E.  F.,  Clerk:' 

New. 

As  to  requisite  and  suffl^siency  of  warrant,  see  §§  161,  ^  seq.,  and  cases 
there  cited. 

§  478.  Service  of  the  bench  warrant.  —  The  bench  war- 
rant may  be  served  in  any  connty,  in  the  same  manner  as  a 
warrant  of  arrest ;  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  a  magistrate  of  that  county. 
New. 


§  479.  Service  of  the  bench  warrant. — ^Whether  the  bench 
warrant  be  served  in  the  county  in  which  it  was  issued,  or  in 
another  county,  the  officer  must  arrest  the  defendant  and  bring 
him  before  the  court,  or  commit  him  to  the  officer  mentioned  in 
the  warrant,  according  to  the  command  thereof. 
New. 

§  480.  Arraignment  of  defendant  fbr  judgment.—  When 
the  defendant  appears  for  judgment,  he  must  be  asked  by  the 
clerk  whether  he  have  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him. 

New. 

(a)  PriMner  must  be  asked  why  Judgment  ahould  not  be  pro- 
nounced.— A  judgment  in  a  capital  case  is  erroneous  unless  it  expressly 
appear  by  the  record  that  the  prisoner  was  asked  after  his  conviction  what  he 
had  to  say  why  judgment  of  the  court  should  not  be  pronounced  against  him. 
(Oraham  v.  liople,  68  Barb.,  468;  6  Lans.,  149;  Mesmer  v.  PwpU,  45  N.  Y., 
1;  see,  also,  Sajford  v.  Peojiis,  1  Park.,  474.) 

( 6 )  In  cases  of  misdemeanors.  —  EM  otherwise  in  other  than  felonies. 
(People  V.  McQewy,  6  Park.,  658;  BOdOrand  v.  F^iopU,  1  Hun,  19;  8  B.  C,  702; 
56  N.  Y.,  394.) 

§  48 1.  What  cause  may  be  shown  against  the  judgment. 

He  may  show  for  cause,  against  the  judgment, 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court, 
there  be  reasonable  ground  for  believing  him  to  be  insane,  the 
question  of  his  insanity  must  be  tried  as  provided  by  this  Code. 
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If,  upon  the  trial  of  that  qneetion,  it  is  found  that  he  is  sane, 
judgment  must  be  pronounced  ^  but  if  found  insane,  he  must  be 
conmiitted  to  the  state  lunatic  asylum  until  he  becomes  sane ;  and 
when  notice  is  given  of  that  fact,  he  must  be  brought  before  the 
court  for  judgment ; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment, 
or  for  a  new  trial ;  in  which  case  the  court  may,  in  its  discretion, 
order  the  judgment  to  be  deferred,  and  proceed  to  decide  upon 
the  motion  in  arrest  of  judgment  or  for  a  new  trial. 

New.    (See  g  496,  post,  et  9eq,) 

§  482.  If  no  Bufflcient  cause  shown,  judgment  to  be  pro- 
nounced.—  If  no  sufficient  cause  be  alleged,  or  appear  to  the 
court,  why  judgment  should  not  be  pronounced,  it  must  there- 
upon be  rendered. 

New. 

(a)  Oouxt  may  not  suBpend  Judgement  indefinitely.  —  The  court  has 
no  power  to  suspend  judgment  indefinitely  on  a  plea  of  guilty.  {PeopU  v. 
MorriMtU,  20  How.,  118.) 

On  a  plea  of  guilty  the  court  may  give  a  general  Judgment,  applicable  to 
any  count    (PfAiiifky  y.  TwpU,  11  Hun,  890;  78  N.  Y.,  e.*).) 

( 6 )  Oourt  may  sentence  for  highest  offense.  —  Under  a  general  ver- 
dict of  guUty,  the  court  may  sentence  for  the  highest  offense  charged  in  the 
indictment.    (Hawker  v.  People,  75  N.  Y.,  487.) 

§483.  Court  may  Biunmarily  inquire  into  circum- 
ertances  in  aggravation  or  mitigation  of  piiniahment. — 

After  a  plea  or  verdict  of  guilty,  in  a  case  where  a  discretion  is 
conferred  upon  the  court  as  to  the  extent  of  the  punishment,  the 
court,  upon  the  suggestion  of  either  party,  that  there  are  circum- 
stances, which  may  be  properly  taken  into  view,  either  in  aggra- 
vation or  mitigation  of  the  punishment,  may,  in  its  discretion, 
hear  the  same  summarily  at  a  specified  time,  and  upon  such  notice 
to  the  adverse  party  as  it  may  direct. 

New.  After  a  conviction  for  assault  and  batteiy,  the  court  will  receive 
affidavits  in  mitigation  or  aggravation  of  punishment  {Hagerman*8  caee,  8 
C.  H.  Bea,  78;  PiBople  v.  Vermayea,  7  Cow.,  108.) 

§  484.  Judgment  to  pay  fine.  —  A  judgment  that  the 
defendant  pay  a  fine  may  also  direct  that  he  be  imprisoned  until 
the  fine  be  satisfied,  specifying  the  extent  of  the  imprisonment ; 
which  cannot  exceed  one  day  for  every  one  dollar  of  the  fine. 

Laws  1876,  ch.  61. 

13 
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( a )  Pay  or  stand  committed.  —  A  judgment  that  the  defendant  pay  a 
fine  and  an  award  of  process  for  its  recovery  is  good,  without  adding  that  the 
prisoner  stand  committed  until  payment.    (Kajie  v.  People,  8  Wend.,  203.) 

§485.  The  judgment  rolL — When  judgment  npon  a  con- 
viction is  rendered,  the  clerk  must  enter  the  same  npon  the  min- 
utes, stating  briefly  the  offense  for  which  the  conviction  has  been 
had ;  and  must,  upon  the  service  upon  him  of  notice  of  appeal, 
immediately  annex  together  and  file  the  following  papers,  which 
constitute  the  judgtnent  roll : 

1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the 
defendant  to  a  grand  juror,  and  the  proceedings  and  decision 
thereon ; 

2.  The  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer ; 

3.  A  copy  of  the  minutes  of  a  challenge,  which  may  have 
been  interposed  to  the  panel  of  the  trial  jury,  or  to  a  juror  who 
participated  in  the  verdict,  and  the  proceedings  and  decision 
thereon ; 

4.  A  copy  of  the  minutes  of  the  trial ; 

5.  A  copy  of  the  minutes  of  the  judgment ; 

6.  A  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
either  for  a  new  trial  or  in  arrest  of  judgment ; 

7.  The  bill  of  exceptions,  if  there  be  one. 

New. 


CHAPTER  IL 

THE  EZ£0UTI0N. 


Sbction  466.  Authority  for  the  execution  of  a  Judgment,  except  of  death. 

487.  Commitment  of  the  defendant. 

488.  Judgment  of  imprisonment;  by  whom  and  how  executed. 

489.  Duty  of  sheriff. 

490.  Duty  of  sheriff. 

§  486.  Authority  for  the  execution  of  a  judgment^ 
except  of  death.  —  When  a  judgment,  except  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof  upon  the 
minutes  must  be  forthwith  furnished  to  the  officer  whose  duty  it 
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is  to  execute  the  judgment ;  and  no  other  warrant  or  authority  is 
necessary  to  justify  or  require  its  execution. 

8  R  S.,  1084,  §  18. 

§  487.  Oommitment  of  the  defendant.  — If  the  judgment 
be  imprisonment,  or  a  fine  and  imprisonment  until  it  be  paid,  the 
defendant  must  forthwith  be  committed  to  the  custody  of  the 
proper  officer,  and  by  him  detained  until  the  judgment  be  com- 
plied with. 

Id.,  §14. 

§  488.  Judgment  of  imprisonment ;  by  whom  and  how 
executed. — When  the  judgment  is  imprisonment  in  a  county 
jail,  or  a  fine  and  that  the  defendant  be  imprisoned  until  it  be 
paid,  the  judgment  must  be  executed  by  the  sheriff  of  the  county. 
In  all  other  cases,  when  the  sentence  is  imprisonment,  the  sheriff 
of  the  county  must  deliver  the  defendant  to  the  proper  officer,  in 
execution  of  the  judgment. 

New. 

§  489.  Duty  of  sheriff.  —  If  the  judgment  be  imprisonment, 
except  in  a  county  jail,  the  sheriff  must  deliver  a  copy  of  the 
entry  of  the  judgment  upon  the  minutes  of  the  court,  together 
with  the  body  of  the  defendant,  to  the  keeper  of  the  prison,  in 
which  the  defendant  is  to  be  imprisoned. 

New. 

§  490.  Duty  of  sheriff.  —  The  sheriff  or  his  deputy,  while 
conveying  the  defendant  to  the.  proper  prison,  in  execution  of  a 
judgment  of  imprisonment,  has  the  same  authority  to  require  the 
assistance  of  any  citizen  of  this  state,  in  securing  the  defendant, 
and  in  retaking  him  if  he  escape,  as  if  the  sheriff  were  in  his 
own  county ;  and  every  person  who  refuses  or  neglects  to  assist 
the  sheriff,  when  so  required,  is  punishable,  as  if  •the  sheriff  were 
in  his  own  county. 

8  R  a,.1035,  §  16;  1  R.  L.,  275,  g§  16, 17;  see  §§  102,  104  ante,  and  cases 
there  cited. 
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TITLE  X. 

GENEBAL    PROVISIONS  IN   RELATION    TO  THE    PUNISHMENT 

OF  CRIMES. 

Chaftsb   L  Tiie  death  penalty. 

n.  Second  offenses,  habitual  criminals,  and  special  penal  discipline. 


CHAPTER  I. 

THE  DEATH  PENALTY. 

Sbgtion  491.  Warrant  for  execution  of  convict 

492.  Time  of  execution. 

493.  Judge  must  transmit  certain  papers  to  governor. 

494.  Governor  may  consult  judges,  etc. 

495.  Governor  only  to  reprieve,  etc.,  except  as  provided  in  the  follow- 

ing sections. 

496.  If  convict  becomes  insane,  sheriff  to  impannel  Jury. 

497.  Duty  of  district  attorney. 

498.  Inquisition;  suspension  of  execution. 

499.  Sheriff  to  transmit  inquisition  to  governor;  governor's  duty. 
600.  If  female  convict  is  pregnant,  sheriff   to  impannel  jury  of 

physicians. 

501.  Inquisition;  suspension  of  execution. 

502.  Sheriff  to  transmit  inquisition  to  governor;  governor's  duty. 
506.  When  day  of  execution  has  passed,  convict  to  be  brought  up  by 

warrant. 

504.  Court  to  inquire,  etc. ;  when  to  direct  execution. 

505.  Death  penalty;  mode  of  infliction. 

506.  Death  penalty;  where  inflicted. 

507.  Death  penalty;  who  to  be  present. 

608.  Death  penalty;  certificate  after  execution. 

509.  Death  penalty;  when  inflicted  by  sheriff  in  an  adjoining  county. 

§  491.  Warrant  for  execution  of  convict. — ^When  a  defend- 
ant is  sentenced  to  the  punishment  of  death,  the  judge  or  judges 
holding  the  court  at  which  the  conviction  takes  place,  or  a 
majority  of  them,  of  whom  the  judge  presiding  must  be  one, 
must  make  out,  sign  and  deliver  to  the  sheriff  of  the  county,  a 
warrant,  stating  the  conviction  and  sentence,  and  appointing  the 
day  upon  which  the  sentence  must  be  executed. 

8RS.,929,  §11. 
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§  492.  Time  of  execution.  —  The  day  so  appointed  mnflt  be 
not  lees  than  f onr  weeks  and  not  more  than  eight  weeks  after  the 
sentence. 

Id.,  12. 

( a )  Bflbct  of  prerioui  sentence.  —  A  prisoner  may  be  executed  under  a 
capital  senteuce  before  the  expiration  of  a  previous  sentence  of  imprison- 
ment.   {Thomag  V.  BeopU,  67  N.  Y.,  218.) 

(b)  When  prisoner  escapes.  —  When  a  prisoner  escapes  before  the  expi- 
ration of  his  term  of  imprisonment,  no  new  award  of  execution  is  necessary 
or  proper;  he  may  be  retaken  and  confined  under  the  authority  of  the  origi- 
nal judgment    (Hoffgerty  ▼.  Pwpis,  68  N.  T.,  476;  reversing  6  Lans.,  882.) 

( 6 )  Supreme  court  to  fix  time.  —  When  judgment  of  death  has  not 
been  executed  pursuant  to  the  sentence,  the  supreme  court  having  the  convict 
brought  before  them,  may  issue  their  warrant  to  the  sheriff  to  do  execution 
upon  the  sentence  at  a  thne  therein  fixed.  {Ex pa/rte  Ferria,  85  N.  T.,  262;  82 
How.,  411.) 

( d )  After  respite.  —  Where  the  execution  of  a  convict  is  respited,  it  is  the 
duty  of  the  sheriff  to  execute  the  sentence  on  the  day  to  which  the  execution 
is  respited.    (P&>pU  v.  Bn/oeh,  18  Wend.,  159.) 

§  493.  Judge  must  tranBxnit  oertain  papers  to  governor. 

The  judge,  presiding  at  the  term  at  which  the  conviction  took 
place,  must  immediately  thereupon  transmit  to  the  governor  a 
statement  of  the  conviction  and  sentence,  with  the  notes  of  testi- 
mony taken  upon  the  trial  by  him  or  the  notes,  written  out, 
taken  by  a  stenographer  or  assistant  stenographer,  attending  the 
court  or  term  pursuant  to  law. 

Id.,  §  18;  Laws  1847,  ch.  828,  g  1. 

§  494.  Governor  may  consult  judges,  etc.—  The  governor 
is  authorized  to  require  the  opinion  of  the  Judges  of  the  court  of 
appeals,  justices  of  the  supreme  court,  and  the  attorney-general,  or 
of  any  of  them,  upon  a  statement  so  furnished. 

Id.,  g  14;  Laws  1847,  ch.,  828,  §  1. 

§  595.  Governor  only  to  reprieve,  etc.,  except  as  pro- 
vided in  the  following  sections. — No  judge,  court,  or  officer, 
other  than  the  governor,  can  reprieve  or  suspend  the  execution  of 
a  defendant  sentenced  to  the  punishment  of  death,  except  where 
a  sherifE  is  authorized  so  to  do,  in  a  case  and  in  the  manner  pre- 
scribed in  the  following  sections  of  this  chapter.  This  section 
does  not  apply  to  a  stay  of  proceedings  upon  an  appeal  or  writ  of 
error. 

Id.,  §  15. 
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§  496.  If  convict  becomes  insane^  sheriff  to  impannel 
jury.  —  If 5  after  a  defendant  has  been  sentenced  to  the  punish- 
ment of  death,  there  is  reasonable  ground  to  believe  that  he  has 
become  insane,  the  sheriflE  of  the  county  in  which  the  conviction 
took  place,  with  the  concurrence  of  a  justice  of  the  supreme 
court,  or  the  county  judge  of  the  county,  who  may  make  an 
order  to  that  effect,  must  impannel  a  jury  of  twelve  persons  of 
that  county,  qualified  to  serve  as  jurors  in  a  court  of  record,  to 
examine  the  question  of  the  sanity  of  the  defendant.  The  sheriff 
must  give  at  least  seven  days'  notice  of  the  time  and  place  of  the 
meeting  of  the  jury  to  the  district  attorney  of  the  county.  Sec- 
tion one  hundred  and  eight  of  the  Code  of  Civil  Procedure 
regulates  the  impanneling  of  such  a  jury,  and  the  proceedings 
upon  the  inquisition  so  far  as  it  is  applicable. 

Id.,  §  16;  Laws  1847,  cli.,  828,  §  8. 

§  497.  Duty  of  district  attorney*  —  The  district  attorney 
must  attend  the  inquiry.  He  may  produce  witnesses  before  the 
jury ;  for  which  purpose  he  has  the  same  power  to  issue  subpcanas, 
as  for  witnesses  to  attend  a  grand  jury,  and  disobedience  thereto 
may  be  punished  by  the  court  of  oyer  and  terminer  for  that 
county,  at  any  term  thereof,  in  the  same  manner  as  disobedience 
to  process  issued  by  that  court. 

8  R  8.,  939,  §  17. 

§  498.  Inquisition ;  suspension  of  execution. — The  inqui- 
sition of  the  jury  must  be  signed  by  the  jurors  and  the  sheriff. 
If  it  be  found  by  the  inquisition  that  the  defendant  is  insane,  the 
sheriff  must  suspend  execution  of  the  warrant  directing  the 
defendant's  death,  until  he  receives  a  warrant  from  the  governor, 
directing  that  the  defendant  be  executed. 

Id.,  §  la 

§499.  Sheriff  to  transmit  inquisition  to  governor; 
governor's  duty.  —  The  sheriff  must  immediately  transmit  the 
inquisition  to  the  governor,  who,  as  soon  as  he  is  satisfied  of  the 
sanity  of  the  defendant,  or  of  his  restoration  to  sanity,  must  issue 
his  warrant,  appointing  a  time  and  place  for  the  execution  of  the 
latter,  pursuant  to  his  sentence,  unless  the  sentence  is  commuted 
or  the  convict  pardoned,  and  may  in  the  meantime  give  directions 
for  the  disposition  and  custody  of  the  defendant. 

Id.,  g  19. 
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§  500.  If  female  convict  is  pregnant,  sheriff  to  impannel 
jury  of  physicians.  —  If  there  is  reasonable  ground  to  believe 
that  a  female  defendant,  sentenced  to  the  punishment  of  death, 
is  pregnant,  the  sheriflE  of  the  county  where  the  conviction  took 
place  must  impannel  a  jury  of  six  physicians  to  inquire  into  her 
pregnancy.  Sections  four  hundred  and  ninety-seven  and  four 
hundred  and  ninety-eight  of  this  Code  apply  to  the  proceedings 
upon  the  inquisition,  except  that  the  sheriflE  may,  in  his  disci-e- 
tion,  require  one  or  more  of  the  physicians  composing  the  jury 
to  attend  from  an  adjoining  county.  A  physician  acting  as  a 
juror  upon  such  an  inquisition,  need  not  be  qualified  to. serve  as 
a  juror  in  a  court  of  record. 

Id.,  g  dO. 

§  501.  Inquisition ;  suspension  of  execution. — The  inqui- 
sition of  the  jury  must  be  signed  by  the  jurors  and  the  sheriflE. 
If  it  is  found  by  the  inquisition  that  the  defendant  is  quick  with 
child,  the  sheriflE  must  suspend  the  execution  of  the  warrant 
directing  her  execution  until  he  receives  a  warrant  from  the 
governor  directing  that  the  convict  be  executed. 

Id.,  §§  20, 21,  22. 

§  502.  Sheriff  to  transmit  inquisition  to  governor ;  gov- 
ernor's duty.  —  The  sheriflE  must  immediately  transmit  the 
inquisition  to  the  governor,  who,  as  soon  as  he  is  satisfied  that 
the  defendant  is  no  longer  quick  with  child,  may  issue  his  war- 
rant, appointing  a  time  and  place  for  her  execution,  pursuant  to 
her  sentence,  or  may  commute  her  punishment  to  imprisonment 
for  life. 

Id.,  §§  21,  22. 

§  503.  When  day  of  execution  has  passed,  convict  to  be 
brought  up  by  warrant.  —  Whenever,  for  any  reason,  other 
than  insanity  or  pregnancy,  a  defendant,  sentenced  to  the  punish- 
ment of  death,  has  not  been  executed  pursuant  to  the  sentence, 
at  the  time  specified  thereby,  and  the  sentence  or  the  judgment 
inflicting  the  punishment  stands  in  full  force,  the  supreme  court, 
or  a  justice  thereof,  upon  application  by  the  attorney  general,  or 
of  the  district  attorney  of  the  county  where  the  conviction  was 
had,  must  make  an  order,  directed  to  the  sheriflE,  commanding 
him  to  bring  the  convict  before  a  general  term  of  the  supreme 
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court  in  the  department,  or  a  term  of  a  court  of  oyer  and  terminer 

in  the  county  where  the  conviction  was  had.     If  the  defendant 

be  at  large,  a  warrant  may  be  issued  by  the  supreme  court,  or  a 

justice  thereof,  directing  any  sheriflf  or  other  officer  to  bring  the 

defendant  before  the  supreme  court  at  a  general  term  thereof,  or 

before  a  term  of  the  court  of  oyer  and  terminer  in  that  county. 

Id.,  §  28. 

( a )  Supreme  court  may  reappoint  day. — When  judgment  of  death  has 
not  been  executed  pursuant  to  the  sentence,  the  supreme  court  having  the 
convict  brought  before  them  may  issue  their  warrant  to  the  sheriff  to  do 
execution  upon  the  sentence  at  a  time  therein  fixed.  (Et  pa/rt6  Ferris,  35  N. 
Y.,263;  82  How.,  411.) 

§  504.  Court  to  inquire,  etc. ;  when  to  direct  execution. 

TJpon  the  defendant  being  brought  before  the  court,  it  must 
inquire  into  the  circumstances,  and  if  no  legal  reason  exists 
against  the  execution  of  the  sentence,  it  must  issue  its  warrant  to 
the  slieriff  of  the  proper  county,  under  the  hands  of  the  judge 
or  judges,  or  of  a  majority  of  them,  of  whom  the  judge  presiding 
must  be  one,  commanding  the  sherifE  to  do  execution  of  the 
sentence,  upon  a  day  appointed  therein.  The  warrant  must  be 
obeyed  by  the  sheriff  accordingly. 
8  R.  S.,  929,  §  24. 

§  505.  Death  penalty ;  mode  of  infliction.  —  The  punish- 
ment of  death  must  in  every  case  be  inflicted  by  hanging  the 
convict  by  the  neck  until  he  is  dead. 

8  R  S  ,  980,  §  26. 

§  506.  Death  penalty ;  where  inflicted.  —  The  punishment 
of  death  must  be  inflicted  within  the  walls  of  the  prison  of  the 
county  in  which  the  conviction  of  the  person  sentenced  took 
place,  or  within  a  yard  or  inclosure  adjoining  thereto.  For  the 
purposes  of  this  section,  the  "  prison  "  is  defined  to  be  the  jail 
appointed  by  law  for  the  confinement  of  convicts  awaiting  execu- 
tion of  their  sentence. 

Id.,  §  26;  Laws  1885,  ch.  258,  §  1. 

§  607.  Death  penalty ;  who  to  be  pt'eeent.  —  It  is  the  duty 
of  the  sheriff  or  under  sheriff  of  the  county  to  be  present  at  the 
execution,  and  to  invite  the  presence,  by  at  least  three  days'  pre- 
vious notice,  of  the  county  judge,  district  attorney,  clerk  and 
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Burrogate  of  the  county,  together  with  two  physicians  and  twelve 
reputable  citizens  of  full  age,  to  be  selected  by  the  sherifi  or 
under  sheriff.  The  sheriff  or  under  sheriff  must,  at  the  request 
of  the  criminal,  permit  such  ministers  of  the  gospel,  priests  or 
clergymen  of  any  religious  denomination,  not  exceeding  two,  and 
such  of  the  immediate  relatives  of  the  convict  as  he  desires,  being 
of  full  age,  to  b«2  present  at  the  execution ;  and  such  officers  of 
the  prison,  deputy  sheriffs,  and  constables  or  marshals  must  attend, 
as  the  sheriff  or  under  sheriff  deems  expedient  to  have  present. 
Besides  the  persons  designated  in  this  section,  no  one  shall  be 
peinnitted  to  be  present  at  the  execution. 

8  R  a,  980,  §  27;  Laws  1886,  oh.  258,  §  2. 

§  508.  Beath  penalty ;  oertiftcate  after  execution. —  The 

sheriff  or  under  sheriff  attending  the  execution  must  prepare  and 
sign  a  certificate,  setting  forth  the  time  and  place  thereof,  and 
that  the  convict  was  then  and  there  executed,  in  conformity  to 
the  sentence  of  the  court,  and  the  provisions  of  this  Code,  and 
must  procure  the  certificate  to  be  signed  by  the  county  judge, 
surrogate  and  district  attorney,  if  they  were  present,  and  by  the 
physicians  and  citizens  selected  by  the  sheriff  who  witnessed  the 
execution.  He  must  cause  the  certificate  to  be  tiled  in  the  office 
of  the  clerk  of  the  county. 

Id.,  §  28;  Laws  1885,  ch.  268,  §  8. 


§  509.  Death  penalty ;  when  inflicted  by  sheriff  in  an 
adjoining  county.  —  If  in  any  county  there  is  not  a  county 
jail  for  the  confinement  of  criminal  prisoners,  or  the  jail  has 
become  unfit  or  unsafe  for  the  confinement  of  prisoners,  or  is 
destroyed  by  fire  or  otherwise,  and  the  county  judge  of  the 
county  has,  according  to  law,  designated  the  jail  of  a  contiguous 
county  for  the  confinement  of  the  prisoners  of  the  county,  the 
sheriff  of  the  county  in  which  a  convict  sentenced  to  death  is 
confined  must  attend,  upon  the  day  appointed  for  the  execution 
of  the  sentence,  at  the  jail  of  his  county,  and  there  conduct  the 
proceedings  and  execute  the  sentence,  in  all  respects  as  if  the  jail 
were  situated  in  the  county  where  the  conviction  took  place. 

Id,  §  29;  Laws  1846,  ch.  118;  Laws  1847,  ch.,  280. 
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CHAPTER  IL 

SECOND    OFFENSES,    HABITUAL   CRIMINALS   AND    SPECIAL   PENAL 

DISCIPLINE. 

Section  510.  When  convict  may  be  adjudged  an  habitual  cnminal. 

511.  Judgment  accordingly,  how  entered,  etc. 

512.  Persons  so  adjudged  when  liable  to  arrest  and  punishment. 
518.  Persons  so  adjudged  when  liable  to  arrest  and  punishment; 

evidence  of  character  on  subsequent  trial. 
514.  Persons  so  adjudged  when  liable  to  arrest  and  punishment; 
always  liable  to  search,  etc 

§  510.  When  convict  may  be  acljudged  an  habitual 
criminal. —  When  a  person  is  hereafter  convicted  of  a  felony, 
who  has  been,  before  that  conviction,  convicted  in  this  state  of 
any  other  crime,  he  may  be  adjudged  by  the  court,  in  addition 
to  other  punishment  inflicted  upon  him,  to  be  an  habitual  criminal. 
A  person  convicted  of  a  misdemeanor,  who  has  been  already  five 
times  convicted  in  this  state  of  a  misdemeanor  may  be  adjudged 
by  the  court  in  addition  to,  or  instead  of,  other  punishment,  to  be 
an  habitual  criminal. 

Laws  1878,  ch.  857;  see  Penal  Code,  §g  690,  691,  692. 

(a)  Second  offexiBe.  —  To  justify  the  sentence  to  an  increased  punishment 
for  a  second  offense  the  second  offense  must  have  been  conmiitted  after  con- 
viction for  the  first.     {PtapU  v.  BuUer,  8  Cow.,  847.) 
First  conviction  must  have  been  in  this  state.    {PeopU  v.  Goisa/r,  1  Park.,  645.) 
The  act  of  1878  is  constitutional.    {People  v.  McGa/rViy,  45  How.,  97.) 

( h )  Twice  in  jeopardy.  —  Nor  does  it  violate  the  constitutional  provision 
that  **  no  person  shall  be  put  twice  in  jeopardy."    {Id.) 

§  511.  Judgment  accordingly,  how  entered,  etc.  —  The 
judgment  specified  in  the  last  section  mnst  be  entered  in  a  sepa- 
rate book,  kept  for  that  purpose.  A  copy  of  the  entry,  duly  cer- 
tified by  the  clerk  of  the  court,  is  proof  of  the  judgment,  and  a 
copy,  so  certified,  must  be  forthwith  transmitted  to  the  police 
department  of  each  city,  and  to  the  district  attorney  of  each 
county  in  the  state. 
New. 

§  512.  Persons  so  acUudged  when  liable  to  arrest  and 
punishment. —  A  person  who  has  been  adjudged  an  habitual 
criminal  is  liable  to  arrest  summarily  with  or  without  warrant, 
and  to  punishment  as  a  disorderly  person,  when  he  is  found  with- 
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ont  being  able  to  acconnt  therefor,  to  the  satisfaction  of  the  court 
or  magistrate,  either, 

1.  In  possession  of  any  deadly  or  dangerous  weapon,  or  of  any 
tool,  instrument  or  material,  adapted  to,  or  used  by  criminals  for, 
the  commission  of  crime ;  or 

2.  In  any  place  or  situation,  under  circumstances  giving  rea- 
sonable ground  to  believe  that  he  is  intending  or  waiting  the 
opportunity  to  commit  some  crime. 

New. 

(a  )  No  jury  triaL  —  A  person  arrested  under  this  section  is  not  entitled  to 
a  jury  trial    {PwpU  v.  McCa/rthy,  45  How.,  97.) 

§  513.  Persons  so  adjudged  wlien  liable  to  arrest  and 
punishment ;  evidence  of  character  on  subsequent  triaL 

A  person  who,  having  been  adjudged  an  habitual  criminal,  is 
charged  with  a  crime  committed  thereafter,  may  be  described  in 
the  complaint,  warrant  or  indictment  therefor,  as  an  habitual 
criminal ;  and,  upon  proof  that  he  has  been  adjudged  to  be  such, 
the  prosecution  may  introduce,  upon  the  trial  or  examination, 
evidence  as  to  his  previous  character,  in  the  same  manner  and  to 
the  same  extent  as  if  he  himseK  had  first  given  evidence  of  his 
character  and  put  the  same  iu  issue. 

New. 

§  514.  Persons  so  adjudged  when  liable  to  arrest  and 
punishment ;  always  liable  to  search,  etc,  —  The  person 
and  the  premises  of  every  one  who  has  been  convicted  and 
adjudged  an  habitual  criminal  shall  be  liable  at  all  times  to  search 
and  examination  by  any  magistrate,  sheriff,  constable,  or  other 
o£Scer,  with  or  vrithout  warrant. 

New. 

(a)  Forcible  exaxninatiozL  of  female.  —  Forcible  examination  of  the 
person  not  aUowable  in  case  of  female  prisoner  in  certain  cases.  {People  v. 
McCa»,  45  How.,  216.) 
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TITLE  XL 

OF  APPEALS. 

Chaptbb    1.  Appeals,  when  allowed,  and  how  taken. 
II.  Dismissing  an  appeal  for  irregularity. 
IIL  Argument  of  the  appeal 
ly.  Judgment  upon  appeal. 

CHAPTER  L 

APPEALS,   WHEN   ALLOWED,   AND  HOW  TAKEN. 

SBGnoN515.  Writs  of  error  and  of  C0r£u?ran  abolished;  appeal  substituted. 
516.  Parties,  how  designated  on  appeal. 
617.  In  what  cases  appeal  may  be  taken  by  defendant. 

518.  In  what  cases  by  the  people. 

519.  In  what  cases  generally. 

520.  Appeal,  a  matter  of  right. 

631.  Must  be  taken  within  one  year  after  judgment 
522-525.  Appeal,  how  taken. 

526.  Appeal  by  the  people,  not  to  stay  or  affect  the  Judgment  until 

reversed. 

527.  Stay  of  proceedings,  on  appeal  to  supreme  court  from  Judgment 

of  conviction. 

528.  Stay,  upon  appeal  to  court  of  appeals  from  Judgment  of  supreme 

court,  affirming  Judgment  of  conviction. 

529.  Certificate  of  stay  not  to  be  granted,  but  on  notice  to  district 

attorney. 
580,  581.  l^ect  of  the  stay. 
582.  Transmitting  the  papers  to  the  appellate  court. 

§  515.  Writs  of  error  and  of  certiorari  abolished ;  appeal 
substituted.  —  Writs  of  error  and  of  certiorari^  in  criminal 
actions,  as  they  have  heretofore  existed,  are  abolished ;  and  here- 
after the  only  mode  of  reviewing  a  judgment  or  order  in  a 
criminal  action  is  by  appeal. 
New. 

§  516.  Parties,  how  designated  on  appeaL — The  party 
appealing  is  known  as  the  appellant,  and  the  adverse  party  as 
the  respondent.  Bat  the  title  of  the  action  is  not  changed  in 
consequence  of  the  appeal. 

New. 

§  517.  In  what  cases  appeal  may  be  taken  by  defendant. 

An  appeal  to  the  supreme  court  may  be  taken  by  the  defendant 
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from  the  jndgment  on  a  conyiction  after  indictment,  and,  npon 
the  appeal,  any  aetaal  decision  of  the  court  in  an  intermediate 
order  or  proceeding  forming  a  part  of  the  judgment  roll,  as 
prescribed  by  section  four  hundred  and  eighty-five,  may  be 
reviewed. 

New. 

The  court  has  no  authority  on  questions  arising  on  the  trial  of  an  indictment 
except  such  as  is  given  by  statute.  In  order  to  present  the  point  relied  upon 
as  error  an  exception  must  be  taken.    (Shufflin  v.  PeopU,  4  Hun,  16.) 

§  518.  (Amended  1882.)  In  what  cases  by  the  people.  — 
An  appeal  to  the  supreme  court  may  be  taken  by  the  people  in 
the  following  cases,  and  no  other : 

1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer  to  the 
indictment ; 

2.  Upon  an  order  of  the  court  arresting  the  judgment. 

Laws  1879,  ch.  176;  Laws  1880,  ch.  538. 

A  new  trial  cannot  be  granted  when  defendant  has  been  acquitted  of  a 
felony.    {P^apU  y.  Oomitoek,  8  Wend,  549;  P^oyls  v.  Coming,  2  N.  T.,  9.) 

§  519.  In  what  cases  generally.  — An  appeal  may  be  taken 
from  the  judgment  of  the  supreme  court  to  the  court  of  appeals 
in  the  following  cases,  and  no  other : 

1.  From  a  judgment  affirming  or  reversing  a  judgment  of 
conviction ; 

2.  From  a  judgment  affirming  or  reversing  a  judgment  for  the 
defendant,  on  a  demurrer  to  the  indictment,  or  on  an  order  of 
the  court  arresting  the  judgment ; 

3.  From  a  final  determination  affecting  the  substantial  right  of 
a  defendant. 

New. 

(a)  Orixninal  caiiaM  preferred. — Criminal  causes  are  preferred.  (Rule 
11,  Ct  of  App.,  and  first  in  order  rule  20,  Ct  of  App. ;  Code  Civil  Pro.,  §  790.) 

§  520.  Appeal  in  matter  of  right.  —  All  appeals  provided 
for  in  this  chapter  may  be  taken  as  a  matter  of  right. 
Kew. 

§  521.  Must  be  taken,  within  one  -year  after  judgment. 

An  appeal  must  be  taken  within  one  year  after  the  judgment 
was  rendered. 
New. 
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§  522.  Appeal,  how  taken.  —  An  appeal  must  be  taken  by 
the  service  of  a  notice  in  writing  on  the  clerk  with  whom  the 
judgment  roll  is  filed,  stating  that  the  appellant  appeals  from  the 
judgment 
New. 

§  523.  Appeal,  how  taken. —  If  the  appeal  be  taken  by  the 
defendant  a  similar  notice  must  be  served  on  the  district  attorney 
of  the  county  in  which  the  original  judgment  was  rendered. 

New. 

§  524.  Appeal,  how  taken. — If  it  be  taken  by  the  people, 
a  similar  notice  must  be  served  on  the  defendant,  if  he  be  a  resi- 
dent of,  or  imprisoned  in  the  city  or  county ;  or  if  not,  on  the 
counsel,  if  any,  who  appeared  for  him  on  the  trial,  if  he  reside 
or  transact  his  business  in  the  county.  If  the  service  cannot, 
after  due  diligence,  be  made,  the  appellate  court,  upon  proof 
thereof,  may  make  an  order  for  the  publication  of  the  notice,  in 
such  newspaper,  and  for  such  time  as  it  deems  proper. 
New. 

§  525.  Appeal,  how  taken.  — At  the  expiration  of  the  time 
appointed  for  the  publication,  on  filing  an  affidavit  of  the  public 
cation,  the  appeal  becomes  perfected. 
New. 

§  526.  Appeal  by  the  people,  not  to  stay  or  affect  the 
judgment  until  reversecL —  An  appeal  taken  by  the  people,  in 
no  case  stays  or  affects  the  operation  of  a  judgment  in  favor  of 
the  defendant,  until  the  judgment  is  reversed. 

New. 

§  527.  (Amended  1882.)  Stay  of  proceedings,  on  appeal 
to  supreme  court  from  judgment  of  conviction* — An  appeal 
to  the  supreme  court  from  a  judgment  of  conviction,  or  other 
determination  from  which  an  appeal  can  be  taken,  stays  the  execu- 
tion of  the  judgment  or  determination  upon  filing  with  the  notice 
of  appeal  a  certificate  of  the  judge  who  presided  at  the  trial,  or  of  a 
judge  of  the  supreme  court,  that  in  his  opinion  there  is  reasonable 
doubt  whether  the  judgment  should  stand,  but  not  otherwise,  except 
that  when  the  judgment  is  of  death  the  appeal  stays  the  cxc- 
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cution,  of  course,  until  the  determination  of  the  appeal.  And 
the  appellate  court  may  order  a  new  trial  if  it  be  satisfied  that  the 
verdict  against  the  prisoner  was  against  the  weight  of  evidence 
or  against  law,  or  that  justice  requires  a  new  trial,  whether  any 
exception  shall  have  been  taken  or  not  in  the  court  below. 

(a)  Probable  cause  of  error.  —  In  determining  whether  a  writ  of  error 
and  stay  of  proceedings  should  be  granted  to  enable  the  prisoner  to  appeal,  it 
is  not  necessary  for  the  justice  to  whom  the  application  is  made  should  arrive 
at  the  positive  conclusion  that  the  court  erred  in  law.  (Peo^  v.  Hevdriekson, 
1  Park.,  396;  1  id.,  347;  Peof^  v.  Lohman,  2  Barb.,  450.) 

{h)  Id.  —  Enough  if  the  judge  to  whom  application  is  made  has  a  reasonable 
doubt  as  to  the  correctness  of  the  law.  {People  v.  Eendri^iksan,  1  Park.,  396; 
Bsople  V.  Lohman,  2  Barb.,  450;  People  v.  Folmtbee,  60  Barb.,  480.) 

( c )  Gravity  of  the  crime  to  be  considered.  —  Greater  latitude  should  be 
allowed  in  granting  certificate  for  appeal  in  capital  cases  than  otherwise. 
BBople  V.  aSeUy,  61  How.,  16.) 

§  528.  (Amended  1882.)  Stay,  upon  appeal  to  court  of 
appeals  from  judgment  of  supreme  court,  affirming  judg- 
ment of  conviction. — ^An  appeal  to  the  court  of  appeals,  from  a 
judgment  of  the  supreme  court,  affirming  a  judgment  of  convic- 
tion, stays  the  execution  of  the  judgment  appealed  from,  upon  filing, 
with  the  notice  of  appeal,  a  certificate  of  a  judge  of  the  court  of 
appeals  or  of  the  supreme  court,  that  in  his  opinion  there  is  reason- 
able doubt  whether  the  judgment  should  stand,  but  not  otherwise, 
except  that  when  the  judgment  is  of  death  the  appeal  stays  the 
execution  of  course  until  the  determination  of  the  appeal. 

8  R  S.,  1080,  §  29. 

§  529.  Oertiflcate  of  stay  not  to  be  granted,  but  on 
notice  to  district  attorney. —  The  certificate  mentioned  in  the 
last  two  sections  cannot,  however,  be  granted  upon  an  appeal  on 
a  conviction  of  felony,  until  such  notice  as  the  judge  may  pre- 
scribe has  been  given  to  the  district  attorney  of  the  county  where 
the  conviction  was  had,  of  the  application  for  the  certificate. 
But  the  judge  may  stay  the  execution  of  the  judgment  in  the 
meantime. 
New. 

§  530.  EfBdot  of  the  stay.  —  If  the  certificate,  provided  in 
sections  five  hundred  and  twenty-seven  and  five  hundred  and 
twenty-eight,  be  given,  the  sheriff  must,  if  the  defendant  be  in 
his  custody,  upon  being  served  with  a  copy  of  the  order,  keep  the 
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defendant  in  his  custody,  without  executing  the  jadgment,  and 
detain  him  to  abide  the  judgment  upon  the  appeal. 

New. 

§  531.  Ef^t  of  the  stay,  —  If,  before  the  granting  of  the 
certificate,  the  execution  of  the  judgment  have  commenced,  the 
further  execution  thereof  is  suspended,  and  the  defendant  must 
be  restored  by  the  officer  in  whose  custody  he  is,  to  his  original 
custody. 
New. 

§  532.  Transmittmg  the  papers  to  the  appellate  court, — 

Upon  the  appeal  being  taken,  the  clerk,  with  whom  the  notice  of 
appeal  is  filed,  must,  within  ten  days  thereafter,  without  charge, 
transmit  a  copy  of  the  notice  of  appeal  and  of  the  judgment 
roll,  as  follows : 

1.  If  the  appeal  be  to  the  supreme  court,  to  the  derk  of  that 
court,  where  the  next  general  term  in  the  district  is  to  be  held ; 

2.  If  it  be  to  the  court  of  appeals,  to  the  clerk  of  that  court. 
New. 

Application  to  amend  return  should  be  made  to  the  court  where  Judgment 
was  rendered.    {Bdd  v.  Bcvrker,  2  Cow.,  408;  Rule  8,  Ct  App.) 


CHAPTER  II. 

DISMISSING   AN  APPEAL   FOR    ISBEGULABnT. 

SBcnoN  583.  For  what  irregularity,  and  how  dismissed. 
534.  Dismissal  for  want  of  return. 

§  533.  For  what  irregularity,  and  how  dismissed.  —  If 

the  appeal  be  irregular  in  a  substantial  particular,  but  not  other 
wise,  the  court  may,  on  any  day  in  term,  on  motion  of  the 
respondent,  upon  five  days'  notice,  served  with  copies  of  the 
papers  on  which  the  motion  is  founded,  order  it  to  be  dismissed. 

3  R  a,  654,  §  9. 

§  534.  Dismissal  for  want  of  return, —  The  court  may  also, 
upon  like  motion,  dismiss  the  appeal,  if  the  return  be  not  mado, 
as  provided  in  section  five  hundred  and  thirty-two,  unless  for 
good  cause  they  enlarge  the  time  for  that  purpose. 

3  R  S.,  654.  ^  10. 
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CHAPTER  III. 

ARGUMENT   OF  THE   APPEAL. 

Bbction  635.  Appeal  to  supreme  court,  how  and  where  brought  to  argument. 
536.  Appeal  to  court  of  appeals,  how  brought  to  argument. 
587.  Notice  of  argument  to  counsel  for  defendant. 

538.  Papers,  by  whom  furnished,  and  effect  of  omission. 

539.  Judgment  of  affirmance  may  be  without  argument,  if  appel- 

lant fail  to  appear ;  reversal,  only  upon  argument,  though 
respondent  fail  to  appear. 

540.  Number  of  counsel  to  be  heard ;  defendant's  counsel  to  close 

the  argument. 

541.  Defendant  need  not  be  present 

§  535.  Appeal  to  supreme  court,  how  and  where  brought 
to  argument. —  An  appeal  to  the  supreme  court  may  be  brought 
to  argument  by  either  party,  on  ten  days'  notice,  on  any  day,  at 
a  general  term  held  in  the  district  in  which  the  original  judgment 
was  given. 

New. 

(a)  Preference  ^ven  to  oriminal  cases. — Appeals  and  other  proceed- 
ings in  criminal  cases  are  entitled  to  preference.  (Ckxle  of  Civil  Pro.,  §  700.) 
They  may  be  heard  on  any  day  in  term.    (Sup.  Ot.,  48.) 

( d )  Must  be  noticed.  —  A  criminal  case  cannot  be  moved  out  on  the 
calendar  without  notice  of  intention  so  to  do.    (Barron  v.  People]  1  Barb.,  136.) 

§  536.  Appeal  to  court  of  appeals,  how  brought  to 
argament.  —  An  appeal  to  the  court  of  appeals  may,  in  the 
same  manner,  be  brought  to  argument  by  either  party,  on  any 
day  in  term. 
New. 

§  537.  Notice  of  argumeiLt  to  counsel  for  defandant.  — 

If  a  counsel,  within  five  days  after  the  appeal,  have  given  notice 
to  the  district  attorney,  that  he  appears  for  the  defendant,  notice 
of  argument  must  be  served  on  him,  instead  of  the  defendant ; 
otherwise,  notice  must  be  served  as  the  court  may  direct. 
New. 

§  538.  Papers,  by  whom  famished,  and  eflTect  of  omis- 
sion. —  When  the  appeal  is  called  for  argument,  the'appellant 
must  furnish  the  court  with  copies  of  the  notice  of  appeal  and 
judgment  roll  If  he  fail  to  do  so,  the  appeal  must  be  dismissed, 
unless  the  court  otherwise  direct. 

New.    (Snp.  Ct  Rule  41.) 
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§  539.  Judgment  of  affirmance  may  be  without  argra- 
ment,  if  appellant  fail  to  appear ;  reversal^  only  upon 
ai^n^iment,  though  respondent  feul  to  appecu*.  —  Judgment 
of  afBrmance  may  be  given,  without  argument,  if  the  appellant 
fail  to  appear.  But  judgment  of  reversal  can  only  be  given  upon 
argument,  though  the  respondent  fail  to  appear. 

New.  (Ct  App.  Rule  15;  see,  also,  Barrow  v.  People,  1  Barb.,  186  ;  also 
Ct  App.  Rule  21.) 

§  540.  Number  of  counsel  to  be  heard ;  defendant's 
counsel  to  close  the  argniment.  —  Upon  the  argument  of  the 
appeal,  if  the  crime  be  punishable  with  death,  two  counsel  on 
each  side  must  be  heard  if  they  require  it.  In  any  other  case 
the  court  may,  in  its  discretion,  restrict  the  argument  to  one 
counsel  on  each  side.  The  counsel  for  the  defendant  is  entitled 
to  the  closing  argument 

New. 

§  541.  Defendant  need  not  be  present.  — The  defendant 
need  not  personally  appear  in  the  appellate  court. 

New. 

The  per^nal  presence  of  the  defendant  is  not  necessary  on  the  argument 
or  at  the  decision  in  an  appellate  court    {People  v.  Olark,  1  Park.,  860.) 

(a )  Nor  on  motion  to  quash.  —  On  a  motion  to  quash  it  is  not  necessary 
that  the  defendant  should  be  present  in  court  during  the  argument  (PeopU 
V.  Vad,  57  How.,  81;  6  Abb.  N.  C,  206.) 


CHAPTEE  IV. 

JUDOMBKT,  UPON  APPEAL. 

Sbgtion  642.  Court  to  give  judgment,  without  regard  to  technical  errors, 

defects  or  exceptions,  not  affecting  substantial  rights. 

643.  May  reverse,  affirm  or  modify  the  judgment,  and  order  a  new 

trial. 

644.  New  trial. 

545.  Defendant  to  be  discharged  on  reversal  of  judgment  against 
him,  where  new  trial  is  not  ordered. 

646.  Judgment  to  be  executed,  on  affirmance  against  the  defendant. 

647.  Judgment  of  appellate  court,  how  entered  and  remitted. 

645.  Papers  returned,  not  to  be  remitted. 

549.  Jurisdiction  of  appellate  court  ceases,  after  judgment  remitted. 
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§  542.  Court  to  give  judgment  without  regard  to  tech- 
nical errors,  defects  or  exceptions,  not  affecting  substan- 
tial rights.  —  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties. 

New. 

(a)  Formal  defects  unimportaxit.  —  A  conviction  will  not  be  reversed  on 
error  for  a  formal  defect  in  the  indictment  in  no  way  prejudicial  to  the 
prisoner.    (ScArwniKf  v.  P<gc!pfo,  14Hun,  10.) 

(d  )  lUegal  evidence  g^und  of  new  triaL  —  Illegal  evidence  which  may 
have  prejudiced  the  prisoner  is  ground  for  a  new  trial  (Lamb&rt  v.  People,  6 
Abb.  N.  C,  181.) 

(c)  MuBt  be  on  exception.  —  There  must  be  an  exception  to  bring  up  the 
question  for  review  in  any  event.    {Broth&rtan  v.  People,  75  N.  Y.,  159.) 

(d)  Muat  be  actually  prejudicial.  —  Mere  irregularity  in  the  drawing  of 
grand  and  petit  jurors  not  ground  for  reversing  conviction,  actually  prejudicial 
to  the  prisoner.  {Cox  v.  People,  80  N.  Y.,  600;  People  v.  Raneom,  7  Wend., 
417;  Eastwood  v.  People,  8  Park.,  ^5;  People  v.  Montgomery,  13  Abb.,  207.) 

(«)  Id.  —  The  error  complained  of  must  have  been  actually  prejudicial  to 
the  prisoner.  (People  v.  Banaom,  7  Wend.,  417;  Eastwood  v.  People,  8  Park., 
25;  PeopU  v.  Montgomery,  18  Abb.,  207;  Beebe  v.  People,  5  Hill,  82;  People  v. 
Bdrtung,  4  Park.,  256;  17  How.,  85;  Wileon  v.  PeopU,  4  Park.,  619;  8  Abb., 
187;  Pecple  v.  Oaffney,  14  Abb.,  86;  People  v.  Gray,  5  Wend.,  289;  Eggler  v. 
People,  66  N.  Y.,  642.) 

§  543.  May  reverse,  affirm  or  modify  the  judgment, 
and  order  a  new  triaL  —  Upon  hearing  the  appeal  the  appel- 
late court  may,  in  cases  where  an  erroneous  judgment  has  been 
entered  upon  a  lawful  verdict,  correct  the  judgment  to  conform 
to  the  verdict ;  in  all  other  cases  they  must  either  reverse  or 
affirm  the  judgment  appealed  from,  and  in  cases  of  reversal  may, 
if  necessary  or  proper,  order  a  new  trial. 

New.  A  judgment  may  be  reversed  in  part  and  affirmed  as  to  the  residue. 
(Bradshaw  v.  CaSagJian,  8  JobuB.,  658.) 

§544.  New  triaL — When  a  new  trial  is  ordered,  it  shall 
proceed  in  all  respects  as  if  no  trial  had  been  had. 
New. 

§  545.  Defendant  to  be  discharged  on  reversal  of  judg- 
ment against  him,  where  new  trial  is  not  ordered.  —  If  a 

judgment  against  the  defendant  be  reversed,  without  ordering  a 
new  trial,  the  appellate  court  must  direct,  if  he  be  in  custody, 
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that  he  be  discharged  therefrom,  or  If  he  be  admitted  to  bail,  that 
his  bail  be  exonerated,  or  if  money  be  deposited  instead  of  bail, 
that  it  be  refmided  to  the  defendant. 
New. 

§  546.  (Amended  1882.)  Judgment  to  be  executed,  on 
affirmance  against  the  defendant.  —  On  a  judgment  of 
affirmance  against  the  defendant,  the  original  judgment  must  be 
carried  into  execution  as  the  appellate  court  may  direct,  and  if  the 
defendant  be  at  large,  a  bench  warrant  may  be  issued  for  his  arrest. 
If  a  judgment  be  corrected,  the  corrected  judgment  must  be 
carried  into  execution  zb,  the  appellate  court  may  direct. 
New. 

§  547.  Judgment  of  appellate  court,  how  entered  and 
remitted.  —  When  the  judgment  of  the  appellate  court  is  given, 
it  must  be  entered  in  the  judgment  book,  and  a  certified  copy  of 
the  entry  forthwith  remitted  to  the  clerk  with  whom  the  original 
judgment  roll  is  filed,  or,  if  a  new  trial  be  ordered  in  another 
county,  to  the  clerk  of  that  county,  unless  the  judgment  be  ren- 
dered in  the  absence  of  the  adverse  party,  in  which  case,  the 
court  may  direct  it  to  be  retained,  not  exceeding  ten  days. 
New.    (See  Gt.  App.  Rule  21;  also  Ot  App.  Rule  15.) 

§  548.  Papers  returned  not  to  be  remitted.  —  The  papers 
returned  to  the  appellate  court  must  there  remain  of  record,  and 
are  not  to  be  remitted  to  the  court  below. 

New. 

§  549.  Jurisdiction  of  appellate  court  ceases,  after  judg- 
nient  remitted.  —  After  the  certificate  of  the  judgment  has 
been  remitted,  as  provided  in  section  five  hundred  and  forty-seven, 
the  appellate  court  has  no  further  jurisdiction  of  the  appeal,  or 
of  the  proceedings  thereon ;  and  all  orders,  which  may  be  necessary 
to  carry  the  judgment  into  effect,  must  be  made  by  the  court  to 
which  the  certificate  is  remitted,  or  by  any  court  to  which  the 
cause  may  thereafter  be  removed. 
New. 


OF  THE  Stats  of  New  York.  218 

TITLE  XII. 

OF  KISOELLANEOUS  PBOOEEDINGS. 

ChaftkbL  BaiL 

IL  Compelling  the  attendance  of  witnesses, 
ni.  Examination  of  witnesses,  conditionally. 
IV.  Ezamina|ion  of  witnesses,  on  commission, 
y.  Inquiry  into  the  insanity  of  the  defendant,  before  or  during  the 

trial,  or  after  conviction. 
YL  Compromising  certain  crimes,  by  leave  of  the  court 
YIL  Dismissal  of  the  action,  before  or  after  the  indictment  for  want 

of  prosecution  or  otherwise. 
YJLLL  Remitting  the  punishment,  in  certain  cases. 
ES.  Proceedings  against  corporations. 
X  Entitling  affidavits. 

XL  Errors  and  mistakes,  in  pleadings  and  other  proceedinga 
XLL  Disposal  of  property,  stolen  or  embezzled. 
ynrr.  Reprievee,  commutations  and  pardons. 

CHAPTER  I. 

BAIL. 

Abticlb  L  In  what  cases  the  defendant  may  be  admitted  to  bail. 
IL  Bail,  upon  being  held  to  answer,  before  indictment, 
m.  BaU,  upon  an  indictment,  before  conviction. 
ly.  Bail,  upon  an  appeal, 
y.  Deposit,  instead  of  bail. 
YL  Surrender  of  the  defendant. 

yiL  Forfeiture  of  the  undertaking  of  bail,  or  of  the  deposit  of  money. 
ynL  Beoommitment  of  the  defendant,  after  having  given  bail,  or 
deposited  money  instead  of  bail 


ARTICLE  I. 

IN  WHAT  0A8E8  THE  DEFENDANT  MAT  BE  ADMTTTED  TO  BAIL. 

BBCnoN  650.  Admission  to  bail,  defined. 
661.  Taking  bail,  defined. 
653.  Off  enses  not  bailable. 

663.  In  what  cases  defendant  may  be  admitted  to  bail,  before  con 

viction. 

664.  In  what  cases  he  may  be  admitted  to  bail,  after  conviction  and 

upon  appeal 
656.  Nature  of  bail  before  conviction. 
66d.  Nature  of  bail  after  conviction  and  upon  appeaL 
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§  550.  AdmiBsion  to  bail,  defined. —  When  the  defendant 
is  held  to  appear  for  exammation,  bail  for  snch  appearance  may 
be  taken  either, 

1,  By  the  magistrate  who  isened  the  warrant  or  before  whom 
the  same  is  returnable ;  or, 

2.  By  any  judge  of  the  supreme  court. 
8  R.  a.  1001,  g  Bl. 

%  551.  Taking  bail,  d^ned.— The  takmg  of  bail  consists  in 
the  acceptance,  by  a  competent  conrt  or  magistrate,  of  the  undei^ 
taking  of  sufficient  bail  for  the  appearance  of  the  defendant 
according  to  the  terms  of  the  nndertaking,  or  that  the  bail  will 
pay  to  the  people  of  this  state  a  specified  snm. 
New.    (SeeU.  a  CoqsL,  eighth  amendmenti  N.  T.  Stele  Const.,  art.  I,  g  !i.) 

(a)  Power  to  take  bail  incident  vo  right  toliMV  and  determina  — 
The  power  to  admit  to  bail  is  incident  tc  the  right  to  lietu'  Knd  determine  the 
ofieuBe.  (ftopfeT.  Van  Horw,  8  Barb.,  158;  PtopU  t.  Qoodain,  1  WhoeL  C.  C, 
484;  PtopU  T.  ^ttudt,  0  Abb.  N.  C,  3S.) 

( b)  At  common  law.  —  Tbe  right  of  bail  existed  at  common  law.  (Pooptt 
T.  Bxtggint,  10  Wend.,  465.) 

§  552.  (Amended  1882.)  OfEbnaee  not  bailable.— The  defend- 
ant cannot  be  admitted  to  bail  except  by  a  judge  of  the  supreme 
court  or  by  a  conrt  of  oyer  and  terminer  where  he  is  charged, 

1,  With  a  crime  punishable  with  death,  or 

2.  With  the  infliction  of  a  probably  fatal  injury  npon  another, 
and  under  snch  circumstances  as  that,  if  death  ensne,  the  crime 
wotdd  be  murder. 

New. 

( a )  In  marder  cascM.  —  If  facts  do  not  sustdn  the  charge  of  murder  con- 
tain^ in  a  warrant,  bail  maj  be  allowed.  {PeopU  t.  Sheriff  ^  WetleAttter,  1 
Park.,  159;  10  N.  T.  Leg.  Oba,  3B8;  People  v.  Forlar,  8  Barb.,  168,  n.) 

'r.  —  Ina  caae  of  manslatighter  where  there  is  do  reason- 
toner's  guilt,  bail  will  not  be  allowed.    {Sx  parte  Tof/toe, 

-Even  in  a  capital  case  ball  ought  to  be  allowed,  unless 
and  the  presumption  great.  (People  v.  Perry,  8  Abb., 
Park,,  570;  Peoplty.  Van  Home,  8  Barb.,  168;  PeopUy. 

ibb.  IN.  a],  380.) 

has  bMn  twice  tried.  —  That  a  case  has  been  twice 

iKitb  coMjs  disagreed,  presents  a  proper  case  for  admitting 

<rry.  8  Abb.,  37.) 
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(e)  CSaae  of  homicide.  — On  a  question  of  bail  in  a  case  of  homicide  the 
court  will  look  into  the  examination  taken  before  the  coroner.  {PeopU  v. 
Bc^&r,  SPark,,  316.) 

(/)  Miut  make  a  prima  fjEtcie  case.  —  Should  be  admitted  to  bail  even 
in  a  capital  case  after  indictment,  if  the  evidence  be  not  such  as  to  make  out 
a  prwna  ftuie  case  of  guilt.    (JPeople  v.  Baker,  10  How.,  567.) 

(g)  Probable  caiue  of  groilt.  —  In  a  capital  case  a  prisoner  committed  by 
a  regular  inquisition  of  a  coroner's  jury,  if  it  appear  that  there  is  probable 
cause  of  guilt,  will  not  be  bailed.  {People  v.  CoUina,  20  How.,  Ill;  11 
Abb.,  106.) 

(A)  Id. — In  a  capital  case,  after  a  bill  found,  the  prisoner  will  not  be 
admitted  to  bail  where  it  is  believed  the  eyidence  would  warrant  a  conviction. 
(PiBapU  V.  Shattuck,  6  Abb.  N.  C,  83.) 

§  553.  In  what  cases  defendant  may  be  admitted  to  bail, 
befbre  conviction.  —  If  the  charge  be  for  any  other  crime,  he 
may  be  admitted  to  bail,  before  conviction,  as  follows  : 

1.  As  a  matter  of  right,  rn  cases  of  misdemeanor ; 

2.  As  a  matter  of  discretion,  in  all  other  cases. 
New. 

(a)  May  be  admitted  ex  parte.  —  The  supreme  court  has  power  to 
admit  to  bail  on  a  charge  of  felony.    {Eas  parte  Tayloe,  5  Cow.,  89.) 

( h )  Bail  not  a  matter  of  course  in  felony.  —  It  is  not  a  matter  of 
course  to  bail  a  prisoner  committed  on  the  charge  of  felony  above  the  degree 
of  petit  larceny;  some  cause  must  be  shown.    {Goodwin* s  caae,  5  C.  H.  Rec. 
11;  JPeople  v.  Van  ffome,  8  Barb.,  158;  Peopfo  v.  BeeteU,  8  How.,  251.) 

(c)  Not  a  matter  of  right. — In  cases  of  felony  bail  is  not  a  matter  of 
right;  after  indictment  found  the  court  will  not  look  into  depositions  taken 
before  the  committing  magistrate.  (PMpiU  v.  Dixon,  4  Park.,  691, 
8  Abb.,  805.) 

(d)  Kay  be  bailed  pending  an  appeaL  —  One  convicted  of  misdemea- 
nor and  sentenced  to  prison  may  be  bailed  pending  an  appeaL  (People  v. 
Foimtbee,  60  Barb.,  480.) 

§  554.  (Amended  1882.)  In  what  cases  he  may  be  admitted 
to  bail,  after  conviction  and  upon  appeal.  —  Before  convio- 
tion,  a  defendant  may  be  admitted  to  bail : 

1.  For  his  appearance  before  the  magistrate  on  the  examina- 
tion of  the  charge,  before  being  held  to  answer ; 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required 
by  section  two  hundred  and  twenty-one  to  return  the  depositions 
and  statements  upon  the  defendant  being  held  to  answer  after 
examination ; 

3.  After  indictment  either  upon  the  bench  warrant  issued  for 
biB  arrest  or  upon  an  order  of  the  court  committing  him  orenlarg- 
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ing  the  amount  of  bail,  or  upon  his  being  surrendered  by  his  bail, 
to  answer  the  indictment  in  the  court  in  which  it  is  found,  or  to 
which  it  may  be  sent  or  removed  for  trial.  And  any  captain  or 
sergeant  of  police  in  any  city  or  village  of  this  state  may  take 
bail  for  appearance  before  a  competent  and  accessible  magistrate 
the  next  morning  from  any  person  airested  for  a  misdemeanor 
between  two  o'clock  in  the  afternoon  and  eight  o'clock  the  next 
morning,  if  a  magistrate  competent  to  take  the  bail  be  not  found 
within  an  hour  after  the  arrest.  When  such  captain  or  sergeant 
of  police  takes  bail  he  must  take  it  by  an  undertaking  in  the  form 
in  this  section  mentioned,  executed  in  his  presence  by  the  defend- 
ant and  at  least  one  surety  who  must  justify  under  oath,  and  for 
that  purpose  the  officer  may  administer  the  oath.  The  amount 
of  bail  taken  by  a  captain  or  sergeant  of  police  under  this  section 
must  be  as  follows :  K  the  offense  be  the  violation  of  a  corpora- 
tion ordinance,  the  amount  of  the  bail  must  be  one  hundred 
dollars,  except  that  if  a  conviction  upon  tlie  charge  would  render 
the  defendant  liable  only  for  a  fine,  the  amount  of  the  bail  must 
be  double  the  largest  fine  that  could  be  imposed  ;  if  the  convic- 
tion would  render  him  liable  to  imprisonment  for  thirty  days  or 
less,  the  amount  of  bail  must  be  two  hundred  dollars.  In  all 
other  cases  the  amount  of  bail  must  be  five  hundred  dollars. 
The  form  of  the  undertaking  must  be  as  follows  : 

We,  A.  B.,  defendant,  and  ,  residing  at  number  ,  in  , 
and  0.   D.,  defendant,  residing  at  ,  hereby  jointly  and 

severally  undertake  that  the  above  A.  B.,  defendant,  shall  appear 
and  answer  the  complaint  [describing  it  briefiy]  before  the  magis- 
trate before  whom  he  would  be  arraigned  if  not  bailed  on  the 
day  of  ,  eighteen  hundred  and  ,  at  o'clock,  to 
answer  to  the  complaint,  and  there  remain  to  answer,  subject  to 
any  order  of  the  magistrate,  and  render  himself  in  execution 
thereof,  or  if  he  fail  to  perform  either  of  these  conditions, 
then  we  will  pay  to  the  people  of  the  state  of  New  York  the 
sum  of 

New. 

(a)  When  bail  allowed.  —Indictment  before  arrest;  wben  bail  allowed. 
(Babcock^s  com,  2  Abb.  [N.  8.],  204.) 

{h)  Preliminary  examination  important.  —  Upon  the  question  of  bail 
before  indictment  the  examination  before  the  coroner  or  committing  magiSF 
trate  must  be  looked  into  to  determine  the  character  of  the  crime  committed. 
{P9opls  ▼.  Beigl&r,  3  Park..  816.) 
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( 6 )  A  question  of  discretion  with  the  coiirt.  —  Upon  the  application 
of  a  party  under  indictment,  to  be  let  to  bail,  the  question  is  whether  tlie 
court  can  see  in  the  exercise  of  a  sound  judicial  discretion  that  the  appear- 
ance of  the  accused  to  take  his  trial  will  be  secured  by  a  recognizance.  {Ea 
parte  Tayloe,  5  Cow.,  89;  People  v.  Dixon,  8  Abb.,  895;  4  Park.,  651.) 

{d)  Indictment  laises  presumption  of  giiilt.  —  In  such  cases  the 
indictment  raises  a  violent  presumption  of  guilt,  and  the  court  will  not  go 
behind  the  indictment  for  evidence.  (People  v.  McLeod,  25  Wend.,  483,  668; 
1  Hill,  377;  People  v.  Diawi,  8  Abb.,  896.) 

{e)  Arrest  on  bench  warrant. — A  defendant  arrested  on  a  bench  war- 
rant may  be  let  to  bail  by  any  Justice  of  the  supreme  court,  if  the  court  hav- 
ing cognizance  of  the  indictment  be  not  then  in  session.  (People  v.  Olewe,  14 
Hun,  90;  20  Alb.  L.  J.,  86.) 

(/)  Must  be  taken  to  proper  county.  — A  person  arrested  on  a  bench 
warrant  cannot  be  let  to  bail  before  being  taken  to  the  county  where  he  has 
been  indicted.    (Ex  pa/rte  QorsUne,  21  How.,  85;  10  Abb.,  282.) 

§  555.  Nature  of  bail  before  convictiozi.  —  After  the  con- 
Yiction  of  a  crime  not  pnnishable  with  death,  a  defendant  who 
has  appealed,  and  when  there  is  a  stay  of  proceedings,  bnt  not 
otherwise,  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only ; 

2.  As  a  matter  of  discretion  in  all  other  cases. 
New. 

(a)  May  be  bailed  after  conviction.  —  A  convict  brought  up  on  his 
petition  to  have  his  sentence  pronounced  was  admitted  to  bail  for  the  reason 
that  the  record  of  conviction  was  not  brought  into  court.  (MeNeiffs  case, 
Ck)L  &C.  Cas.,  175.) 

( 6 )  On  habeas  corpus.  — As  to  the  provision  x)ermitting  a  prisoner  to  be 
bailed  on  habe€U  corpus  when  a  writ  of  error  had  been  allowed,  see  People 
V.  Lohman  (2  Barb.,  460). 

(c)  On  appeal. — One  convicted  of  misdemeanor  and  sentenced  to  prison 
may  be  let  to  bail  on  an  application  made,  even  after  the  execution  of  judg- 
ment has  commenced,  if  an  appeal  has  been  taken.  (PeopHe  v.  Folmebee,  60 
Barb.,  480.) 

(d)  On  certiorarL  —  So  also  a  prisoner  having  obtained  a  certiora/ri  under 
former  practice  could'  be  let  out  on  bail.  (People  v.  McOuUy,  1  Edm. ,  270;  Peo- 
ple y,  VermUyea,  7  Cow.,  108.) 

§  556.  Nature  of  baO  after  conviction  and  upon  appeal. 

After  conviction  and  upon  an  appeal,  the  defendant  may  be 
admitted  to  bail  as  follows : 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine  only,  on 
the  undertaking  of  bail,  that  he  will  pay  the  same,  or  such  part  of 
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it  aa  the  appellate  court  may  direct,  if  the  judgment  be  affirmed 
or  modified  or  the  appeal  be  dismissed ; 

2.  If  judgment  of  imprisonment  have  been  given,  that  he  will 
surrender  himseK  in  execution  of  the  judgment,  upon  its  being 
affinned  or  modified,  or  upon  the  appeal  being  dismissed. 
New. 


AKTIOLE  n. 

BAIL,  UPON  BEma   HBLD  TO  AN8WEB,  BEFORE   INDICl^MENT. 

Section  557,  558.  By  what  courts  or  magistrates  defendant  may  be  admitted 

to  bail. 

559.  At  what  time  defendant  may  be  admitted  to  bail  by  a  magistrate. 

560.  In  cities,  if  crime  be  felony,  application  for  admission  to  bail 

must  be  on  notice 

561.  Form  of  order,  if  made  by  the  court. 

562.  Form  of  order,  if  made  by  a  magistrate. 

563.  If  application  be  denied  by  a  magistrate,  no  subsequent  applica- 

tion can  be  made  to  another  magistrate. 

564.  Violation  of  last  section  a  misdemeanor;  admission  to  bail  in 

such  case,  how  revoked  or  vacated. 

565.  Construction  of  last  two  sections. 

566.  Decision  final. 

567.  Bail,  by  whom  taken. 

568.  How  put  in ;  and  form  of  undertaking. 

569.  Qualifications  of  balL 
570-572.  Bail,  how  to  justify. 

573.  Bail  may  be  examined  as  to  sufficiency. 

574  Other  testimony  may  be  received  as  to  their  sufficiency. 

575.  Decision  as  to  their  sufficiency;  and  filing  affidavits  of  justifica- 

tion and  undertaking. 

576.  On  allowance  of  bail  and  execution  of  undertaking,  defendant 

to  be  discharged;  form  of  discharge. 

577.  If  bail  disallowed. 

§  557.  (Amended  1882.)  By  what  courts  or  magistrates 
defendant  may  be  admitted  to  bail.  —  When  the  defendant 
has  been  held  to  answer,  as  provided  in  section  two  hundred  and 
eight,  the  admission  to  bail  may  be  by  the  magistrate  by  whom 
he  is  BO  held,  if  he  be  one  of  the  magistrates  mentioned  in  section 
one  hundred  and  forty -seven,  and  the  crime  charged  is  a  misde- 
meanor, or  a  felony  punishable  with  imprisonment,  not  exceeding 
five  years ;  or  if  he  be  a  judge  of  the  supreme  court,  or  any  judge 
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authorized  to  preside  in  a  court  having  jurisdiction  to  try  indict- 
ments, in  all  cases  where  bail  may  be  taken  before  conviction,  as 
provided  in  section  five  hundred  and  fifty-four. 

8  a  a,  1001,  §  81. 

(a)  Any  member  of  general  session*. — After  indictment  found  in  the 
general  sessions  any  one  Justice  of  the  peace,  as  a  member  of  that  court,  has 
power  to  admit  to  bail  for  any  offense  there  triable.  {People  v.  Huggiiu,  10 
Wend.,  464.) 

(b)  Any  officer  discharging  duty  of  county  judge. — The  power  of  tak- 
ing a  recognizance  of  bail  may  be  conferred  upon  any  local  officer  appointed 
to  discharge'the  duties  of  county  judge.    {People  v.  Jtfatn,"20  N.  Y.,  434.) 

{e)  Must  be  bailed  in  county  where  warrant  was  issued.  —  Where  a 
defendant  is  arrested  on  a  warrant,  indorsed  by  a  justice  of  another  county,  he 
cannot  be  let  to  bail  in  the  county  where  he  was  arrested.  {Clark  v.  Cleve- 
land, 6  Hill,  844;  eorUra,  DoyU  v.  RumU,  80  Barb.,  800.) 

{d)  Same  when  arrested  on  bench  warrant, — A  person  arrested  on  a 
bench  warrant  cannot  be  let  to  bail  before  being  taken  to  the  county  where  he 
was  indicted:  {Ex  parte  GorOine,  21  How.,  85;  10  Abb.,  282;  People  y.  Chap- 
many  30  How.,  202.) 

{e)  Bail  a  matter  incident  to  the  hearing.  —  The  power  to  admit  to  bail 
is  incident  to  the  power  to  hear  and  determine  the  offense.  {People  v.  Van 
Home,  8  Barb.,  158.) 

(e)  Cannot  bail  during  court.  —  After  indictment  found,  a  justice  of 
the  supreme  court  has  no  power  to  let  to  bail  during  the  session  of  the  court 
having  jurisdiction  to  try  the  indictment.  {Ex  parte  Babcoek,  2  Abb.  [N.  S.], 
204.) 

(/)  On  bench  warrant.  —  A  defendant  arrested  on  a  bench  warrant,  may 
he  let  to  bail  by  any  justice  of  the  supreme  court,  if  the  court  having  cogni- 
zance of  the  indictment  be  not  then  in  session.  {People  v.  Clews,  14  Hun,  90; 
20  Alb.  L.  J.,  36;  77  N.  Y.,  89.) 

(ff)  ^  police  magistrate.  —  Under  act  of  1876,  a  police  magistrate Jias 
power  to  admit  a  prisoner  to  bail  pending  an  examination  before  him.  {Ex 
parte  Qeuner,  58  How.,  515.) 

§  558.  By  what  courts  or  magistrates  defendant  may 
be  admitted  to  bail.  —  When,  by  reason  of  the  degree  of  the 
crime,  the  committing  magistrate  has  not  authority  to  admit  to 
bail,  the  defendant  may  be  adniitted  to  bail  by  one  of  the  officers 
having  authority  to  admit  to  bail  in  the  case,  afi  provided  in  the 
second  snbdivision  of  the  last  section,  or  by  the  court  to  which 
the  depositions  and  statements  are  returned  by  the  committing 
magistrate,  as  provided  in  section  two  hundred  and  twenty  one, 
if  the  case  be  triable  therein,  or  if  not,  by  the  court  to  which, 
after  indictment,  it  may  be  sent  or  removed  for  trial. 

8R  a,  1028,  §59. 
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§  559.  At  what  time  defendant  may  be  admitted  to  bail 
by  a  mag^trate.  —  The  defendant  may  be  admitted  to  bail  by 
a  magistrate,  as  provided  in  the  last  two  sections,  npon  being 
held  to  answer,  or  at  any  time  before  the  return  of  the  depositions 
and  statement  to  the  court.  After  that  time  he  can  be  admitted 
to  bail  only  by  a  judge  presiding  in  the  court  in  which  the  crime 
is  triable,  if  it  be  sitting,  or  if  not,  by  one  of  the  magistrates 
mentioned  in  the  second,  subdivision  of  section  five  hundred  and 
fifty-seven. 

Id. 

( a )  Court  must  bail  alone.  —  The  court  alone  has  power  to  bail  a  pris- 
oner during  its  session.    {Ex  parte  Babeock,  2  Abb.  [N.  S.],  204.) 

(b)  Wben  not  in  Beeaion.  —  But  if  the  court  having  cognizance  of  the 
indictment  be  not  then  in  session,  a  justice  of  the  supreme  court  may  admit 
to  bail  a  prisoner  arrested  on  a  bench  warrant.    (People  y.  Olews,  77  N.  Y.,  39.; 

§  560.  In  citleSy  if  crime  be  felony,  application  for 
admifiusdon  to  bail  must  be  on  notice.  —  In  the  several  cities 
of  this  state,  if  the  crime  charged  be  a  felony,  the  application  for 
admission  to  bail  mnst  be  upon  notice  of  at  least  two  days,  to  the 
district  attorney  of  the  county,  unless  the  magistrate,  by  order, 
fixes  a  shorter  time ;  and  the  committing  magistrate,  upon  the 
like  notice  in  writing,  requiring  him  to  do  so,  must  transmit  the 
depositions  and  statement,  or  a  copy  thereof,  to  the  court  or 
magistrate  to  whom  the  application  for  bail  is  to  be  made. 
New. 

§  561.  Form  of  order,  if  made  by  the  court.  —  If  the 

application  be  to  the  court,  an  order  must  be  made  granting  or 
denying  it,  and  if  it  be  granted,  stating  the  sum  in  which  bail 
may  be  taken. 

New 

§  562.  Form  of  order,  if  made  by  a  magistrate.— If  the 

application  be  to  a  magistrate,  he  must  certify,  in  writing,  his 
decision  granting  or  denying  the  same;  and  if  he  grant  the 
application,  must  state  in  the  certificate  the  sum  in  which  bail 
may  be  taken  ;  which  certificate  he  must  cause  to  be  forthwith 
filed  with  the  clerk  of  the  court  to  which  the  depositions  and 
statement  are  required  to  be  sent. 
New. 
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§  563.  If  applicatioii  be  denied  by  a  magistrate,  no  sub- 
sequent application  can  be  made  to  another  magistrate. 

If  an  application  for  admission  to  bail,  made  to  a  magistrate,  be 

denied,  not  more  than  two  subsequent  applications  therefor  can 

be  made  to  other  magistrates,  except  that  an  application  can  be 

made  to  any  magistrate  mentioned  in  subdivision  two  of  section 

five  hundred  and  fifty-seven,  if  no  application  has  been  previously 

made  to  a  magistrate  mentioned  therein. 

New. 

(a)  When  res  a^udicata^  —  Where  the  committing  magistrate  and  the 
court  of  sessions  in  which  the  indictment  is  pending,  have  refused  to  admit 
the  prisoner  to  bail,  he  cannot  be  bailed  by  a  judge  of  the  supreme  court  at 
chambers;  as  to  such  Judge  it  is  '*re«  ac0vdicata"  (People  v.  GunrUngham,  8 
Park.,  531;  Id.,  520.) 

§  564.  Violation  of  last  eection  a  misdemeanor ;  admis- 
sion to  bail  in  such  case,  how  revoked  or  vacated. — 

A  violation  of  the  last  section  is  punishable  as  a  misdemeanor, 
and  the  admission  of  the  defendant  to  bail  contrary  thereto  may 
be  revoked  by  the  magistrate  who  made  it,  or  vacated  by  the 
court  to  which  the  depositions  and  statement  are  or  must  be  sent, 
as  provided  in  section  two  hundred  and  twenty-one  or  to  which, 
after  indictment,  the  action  must  be  sent  for  trial. 
New. 

§  565.  Construction  of  last  two  sections. — The  provisions 
of  the  last  two  sections  shall  not  be  construed  to  limit  the  power 
of  any  judge  presiding  in  the  court  in  which  the  offense  is  triable 
to  let  the  defendant  to  bail. 
New. 

§  566.  Decision  final.  —  The  decision  of  the  judge  presiding 
in  the  court  in  which  the  crime  is  triable,  granting  or  denying 
bail,  is  final,  except  as  provided  in  section  five  hundred  and 
sixty-three. 
New. 

§  567.  Bail,  by  whom  taken.—  If  the  defendant  be  admitted 
to  bail  by  a  magistrate,  the  bail  must  be  taken  by  tlie  magistrate 
granting  the  order,  unless  the  order  shall  specify  that  the  same 
may  be  taken  by  some  other  designated  ma^strate. 

New. 
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§568.  (Amended  1882.)  How  put  in;  and  form  of  under- 
taking.—  Bail  is  put  in  by  written  undertaking  executed  by  suf- 
ficient surety  [with  or  without  the  defendant,  in  the  discretion 
of  the  magistrate],  and  acknowledged  before  the  magistrate  in 
substantially  the  following  form  : 

"An  order  having  been  made  on  the  daty  of  ,  ®%^- 

teen  hundred  and  ,  by  A.  B.,  a  justice  of  the  peace  of  the 

town  of  [or  as  the  case  may  be],  that  C.  D.  be  held  to 

answer  upon  a  charge  of  [stating  briefly  the  nature  of  the  crime], 
upon  which  he  has  been  duly  admitted  to  bail  in  the  sum 
of  .   dollars. 

"  We,  [C.  D.,  defendant,  if  the  defendant  join  in  the  under- 
taking], of  [stating  his  place  of  residence  and  his  occupation]  and 
E.  F.,  [and  G.  H.  stating  place  of  residence  and  occupation]  surety 
or  sureties  [as  the  case  may  be],  hereby  undertake,  jointly  and 
severally,  that  the  above-named  C.  D.  shall  appear  and  answer  the 
charge  above  mentioned,  in  whatever  court  it  may  be  prosecuted ; 
and  shall  at  all  times  render  himself  amenable  to  the  orders  and 
process  of  the  court ;  and,  if  convicted,  shall  appear  for  judg- 
ment, and  render  himself  in  execution  thereof;  or  if  he  fail  to 
perform  either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  state  of  New  York  the  sum  of  dollars  "  [inserting 

the  sum  in  which  the  defendant  is  admitted  to  bail]. 

New. 

§  569.  Qualifications  of  baiL  —  The  qualifications  of  bail 
are  as  follows : 

1.  He  must  be  a  resideiit,  and  a  householder  or  freeholder 
within  the  state,  and,  unless  the  magistrate  otherwise  direct, 
within  the  county ; 

2.  He  must  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution ;  but  the  magistrate, 
on  taking  bail,  may  require  two  sureties,  or  may  allow  two  or 
more  to  justify  severally  in  amounts  less  than  that  expressed  in 
the  undertaking,  if  the  whole  justification  be  equivalent  to  that 
of  one  suflicient  surety. 

New. 

(a)  Attorney  cannot  be  surety.  —  In  np  case  shall  an  attorney  or  coun- 
Belor  be  bail  in  any  civil  or  criminal  case  or  proceeding.  (Sup.  Ct  Rule  5; 
I/Smv.  Cla/rk,  4  Bos.,  682;  2  id,,  709;  Craig  v.  Scott,  1  Wend.,  86;  Kingr. 
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8hanff  of  Bwrry,  2  Bast,  181 ;  Wheeler  v.  WOcax,  7  Abb.,  73;  Coster  v.  Watson, 
18  Johns.,  535.)  Bee  as  to  his  liability,  etc.,  WUmot  v.  Meserole  (48  How.,  430; 
16  Abb.  [N.  8.],  309). 

§  570.  Bail,  how  to  justify.  —  Except  as  prescribed  in  the 
next  section,  the  bail  may,  in  the  exerci^  of  a  just  discretion,  be 
taken,  and  may  justify,  without  notice  to  the  district  attorney,  or 
reasonable  notice  of  the  intention  to  give  bail  may  be  required 
by  the  court  or  magistrate,  to  be  given  to  the  district  attorney. 
When  given,  the  notice  shall  be  as  prescribed  in  the  next  section. 
New. 


§  571.  Bail,  how  to  justify.  — In  the  several  cities  of  this 
state,  if  the  crime  'charged  be  a  felony,  a  previous  notice  in 
writing  of  at  least  two  days,  of  the  time  and  place  of  giving  the 
bail,  must  be  served  upon  the  district  attorney  of  the  county, 
stating : 

1.  The  names,  places  of  residence  and  occupations  of  the  pro- 
posed surety  or  sureties ; 

2.  A  general  description  of  the  real  or  personal  property  of 
the  surety  or  sureties,  in  respect  to  which  they  propose  to  justify 
as  to  their  sufficiency,  with  the  incumbrances  thereon,  by  mort- 
gage, judgment  or  otherwise,  if  any. 

The  district  attorney  may  waive  the  giving  of  the  notice  herein 
provided  for,  or  a  shorter  time  than  two  days  may  be  directed  by 
the  court  or  magistrate  requiring  the  notice. 
New. 

§  572.  Bail,  how  to  justiQ^.  —  The  surety  or  sureties  must 
in  aU  cases  justify  by  affidavit,  taken  before  the  magistrate.  The 
affidavit  must  state  that  each  of  the  sureties  possesses  the  qualifica- 
tions provided  in  section  five  hundred  and  sixty-nine. 

New. 

Perjury  may  be  predicated  on  a  false  affidavit  made  in  Justification  of  baiL 
(Stratum  v.  People,  20  Hun,  288;  81  N.  Y.,  629.) 

§  573.  Bail  may  be  examined  as  to  sufficiency,  —  The 

district  attorney,  or  the  magistrate,  may  thereupon  further  examine 
the  sureties  upon  oath,  concerning  their  sufficiency,  in  such  man- 
ner as  the  magistrate  may  deem  proper.  The  questions  put  to 
the  sureties,  and  their  answers,  must  be  reduced  to  writing,  and 
must  be  subscribed  by  them. 
New. 
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§  574.  Decision  as  to  their  sufflciency,  and  filing  affi- 
davits of  justification  and  undertaking.  —  The  magistrate 
may  also  receive  other  testimony,  either  for  or  against  the  suffi- 
ciency of  the  bail,  and  may,  from  time  to  time,  adjourn  the 
taking  of  bail,  to  afford  an  opportunity  of  proving  or  disproving 
its  sufficiency. 

New. 

§  575.  When  the  examination  is  closed,  the  magistrate  must 
make  an  order,  either  allowing  or  disallowing  the  bail,  and  must 
forthwith  cause  the  same,  with  the  affidavits  of  justification  and 
the  undertaking  of  bail,  to  be  filed  with  the  clerk  of  the  court 
to  which  the  depositions  and  statement  must  lie  sent,  as  prescribed 
in  section  two  hundred  and  twenty-one. 

New. 

§  576.  On  allowance  of  bail  and  execution  of  under- 
taking, defendant  to  be  discharged ;  form  of  discharge. — 

Upon  the  allowance  of  the  bail  and  the  execution  of  the  under- 
taking, the  court  or  magistrate  must  make  an  order,  signed  by 
him,  with  his  name  of  office,  for  the  discharge  of  the  defendant, 
to  the  following  effect : 

"  To  the  sheriff  of  the  county  of  ,  [or,  in  the 

city  and  county  of  New  York,  ^  to  the  keeper  of  the  city  prison 
of  the  city  of  New  York  : ']  A.  B.,  who  is  detained  by  you  on  a 
commitment  to  answer  a  charge  for  the  crime  of  [designating  it 
generally],  having  given  sufficient  bail  to  answer  the  same,  you 
are  commanded  forthwith  to  discharge  him  from  your  custody." 

New. 

§577.  (Amended  1882.)  If  bail  disallowed.  —  If  the  bail 
be  disallowed,  the  defendant  must  be  detained  in  custody  until 
lawfully  discharged. 

New. 
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ARTIOLE  ni. 

BAIL,  UPON  AN  INDIGTBiENT  BBFOBB  CONVICTION. 

Section  578.  In  misdemeanor,  officer  to  take  defendant  before  a  magistrate. 

679.  In  felony,  to  deliver  him  into  custody. 

680.  Taking  bail,  when  offense  is  bailable. 
581.  Bail,  how  put  in;  form  of  undertaking. 

682.  Sections  applicable  to  qualifications  of  bail,  to  putting  in  and 
justifying  bail,  and  to  incidental  proceedings. 


§  578.  In  misdemeanor,  ofDLcer  to  take  defendant  before 
magistrate.  —  When  the  crime  charged  in  the  indictment  is  a 
misdemeanor,  the  oflScer  serving  the  bench  warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the  county  in 
which  it  is  issued,  or  in  which  he  is  arrested,  for  the  purpose  of 
giving  bail  as  prescribed  in  sections  three  hundred  and  two  and 
three  hundred  and  five. 

New. 

(a)  Must  be  taken  to  proper  coimty.  —A  person  arrested  on  a  bench 
warrant  cannot  be  let  to  bail  before  being  ^taken  to  the  county  where  he  was 
indicted.  {Expa/rie  GonMne,  21  How.,  86;  10  Abb.,  282;  People  v.  Chapman, 
90  How.,  202;  see,  also.  People  ▼.  F(>lm9be6,  60  Barb.,  480.) 

§  579.  In  iSdlony,  to  deliver  Tilm  into  custody.  —  If  the 

crime  charged  in  the  indictment  be  a  felony,  the  officer  arresting 
the  defendant  must  deliver  him  into  custody,  according  to  the 
command  of  the  bench  warrant,  as  prescribed  in  section  three 
hondred  and  one. 

New.    (See  PeapiU  v.  Clem,  14  Hun,  90;  77  N.  T.,  89.) 

§  580.  Taking  bail,  when  offense  ia  bailable. —  When  the 
defendant  is  so  delivered  into  custody,  if  the  felony  charged  be 
bailable,  and  the  amount  of  bail  have  been  fixed,  bail  may  be 
taken  by  the  judge  presiding  in  the  court  in  which  the  indictment 
was  found,  or  to  which  it  is  sent  or  removed,  or  by  any  magis- 
trate in  the  county  belonging  to  the  class  mentioned  in  the  second 
subdivision  of  section  five  hundred  and  fifty-seven. 
New. 

§  581.  (Amended  1882.)  Bail,  how  put  in ;  form  of  under- 
taking. —  The  bail  must  be  put  in  by  a  written  undertaking,  exe- 
cuted by  a  sufiicient  surety,  with  or  without  the  defendants,  in  the 
discretion  of  the  magistrate,  and  acknowledged  before  the  court 

15 
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or  its  clerk  in  open  court  or  the  magistrate  in  substantially  the  fol- 
lowing form : 

"An  indictment  having  been  found  on  the  day  of  , 

eighteen  hundred  and  ,  in  the  court  of  sessions  o/ (he  county 
of  Albany  [or  as  the  case  may  be]  charging  A.  B.  with  the 
crime  of  [designating  it  generally],  and  he  having  been  duly 
admitted  to  bail  in  the  sum  of  dollars. 

"  We,  A.  B.,  defendant  [if  the  defendant  join  in  the  under- 
taking], and  C.  D.,  surety  or  sureties,  as  the  case  may  be,  of  [stat- 
ing his  place  of  residence  and  occupation],  and  E.  F.,  of  [stating 
his  place  of  residence  and  occupation],  hereby  jointly  and  sever- 
ally undertake  that  the  above-named  A.  B.  shall  appear  and 
answer  the  indictment  above  mentioned,  in  whatever  court  it  may 
be  prosecuted,  and  shall  at  all  times  render  himself  amenable  to 
the  orders  and  process  of  the  court ;  and  if  convicted,  shall  appear 
for  judgment,  and  render  himself  in  execution  thereof ;  or  if  he 
fails  to  perform  either  of  these  conditions,  that  we  will  pay  to 
the  people  of  the  state  of  New  York  the  sum  of  dollars" 

[inserting  the  sum  in  which  the  defendant  is  admitted  to  baiL] 

New  in  form. 

§  582.  Sections  applicable  to  qualifications  of  baU,  to 
putting  in  and  justifying  bail,  and  to  incidental  proceeds 
ings. —  The  provisions  contained  in  sections  five  hundred  and 
sixty-nine  to  five  hundred  and  seventy-seven,  both  inclusive,  apply 
to  the  qualifications  of  the  sureties,  and  to  all  the  proceedings 
respecting  the  putting  in  and  justification  of  bail,  and  incidental 
thereto. 

New.  

ARTICLE  IV. 

BAIL   UPON   AN   APPEAL. 

SBcnoN588.  Who  may  admit  to  bail. 

584.  Notice  of  the  application,  when  requnred. 
685.  Qualifications  of  bail,  and  how  put  in. 

§  583.  Who  may  admit  to  baiL —  In  the  cases  in  which  the 
defendant  may  be  admitted  to  bail  upon  an  appeal,  ajs  provided 
in  section  five  hundred  and  fiftynsix,  the  order  admitting  him  to 
bail  may  be  made,  either  by  the  court  from  which  the  appeal  is 
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taken,  or  the  presiding  jndge  thereof,  or  by  the  appellate  court, 
or  a  jndge  thereof,  or  by  a  judge  of  the  supreme  court. 

New. 

§  584.  Notdoe  of  the  application,  when  required.  — The 
court  or  officer  to  whom  the  application  for  bail  is  made  may 
require  such  notice  thereof  as  he  deems  reasonable,  to  be  given  to 
the  district  attorney  of  the  county  in  which  the  verdict  or  judg- 
ment was  originally  rendered. 
New. 

§  585.  Qtialiflcations  of  bail,  and  how  put  in.  —  The 

sureties  must  possess  the  qualifications,  and  the  bail  must  be  put 
in  all  respects,  in  the  manner  prescribed  by  sections  five  hundred 
and  sixty-nine  to  five  hundred  and  seventy-seven,  both  inclu- 
sive ;  except  that  the  undertaking  must  be  to  the  effect  that  the 
defendant  will,  in  all  respects,  abide  the  orders  and  judgment  of 
the  appellate  court  upon  the  appeal. 
New. 


AETIOLE  V. 

DEPOSrr   INSTEAD   OF  BAIL. 

SBcnoN  686.  Deposit,  when  and  how  made. 

587.  May  be  made  after  bail  given,  and  before  forfeiture;  and  in  sach 
case  bail  discharged. 

688.  Bail  may  be  given  after  deposit;  and  in  such  case  money  depos- 
ited to  be  refunded. 

688.  Deposit  to  be  applied  to  payment  of  Judgment  of  fine,  and  sur- 
plus to  be  refunded. 

§  586.  Deposit,  when  and  how  made.  —  The  defendant,  at 
any  time  after  an  order  admitting  hioi  to  bail,  instead  of  giving  bail, 
may  deposit  with  the  county  treasurer  of  the  county  in  which  he 
is  held  to  answer,  the  sum  mentioned  in  the  order ;  and  upon 
delivering  to  the  officer,  in  whose  custody  he  is,  a  certificate  of 
the  deposit,  he  must  be  discharged  from  custody. 
New. 

§  587.  May  be  made  after  bail  given,  and  before  for- 
fbitore ;  and  in  such  case  bail  discharged.  —  If  the  defend- 
ant have  given  bail,  he  may,  at  any  time  before  the  forfeiture  of 
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the  nndertaking,  in  like  manner  deposit  the  sum  mentioned  in 
the  undertaking;  and  upon  the  deposit  being  made  the  bail  is 
exonerated. 

8  R  8.,  778,  §§  88,  40. 

§  588.  Bail  may  be  given  after  deposit ;  and  in  such 
case  money  deposited  to  be  reftinded.  —  If  money  be  depos- 
ited, as  provided  in  the  last  section,  bail  may  be  given  in  the 
same  manner  as  if  it  had  been  originallj  given  upon  the  order 
for  admission  to  bail,  at  any  time  before  the  forfeiture  of  the 
deposit.  The  court  or  magistrate  before  whom  the  bail  is  taken 
must  thereupon  direct,  in  the  order  of  allowance,  that  the  money 
deposited  be  refunded  by  the  county  treasurer  to  the  defendant ; 
and  it  must  be  refunded  accordingly. 
Id. 

§  589.  Deposit  to  be  applied  to  payment  of  judgment  of 
fine,  and  surplus  to  be  reftmded.  —  When  money  has  been 
deposited,  if  it  remain  on  deposit  and  unforfeited  at  the  time  of 
a  judgment  for  the  payment  of  a  fine,  the  county  treasurer  must, 
under  direction  of  the  court,  apply  the  money  in  satisfaction 
thereof ;  and  after  satisfying  the  fine,  must  refund  the  surplus,  if 
any,  to  the  defendant. 

New.  

ARTICLE  VL 

6TJHBENDES  OF  THB  DEFENDAITT. 

Section  590.  Surrender,  by  whom,  when  and  how  made. 

501.  By  whom,  when  and  where  defendant  may  be  arrested  for  the 

purpose  of  a  surrender.  * 

592.  On  surrender  before  forfeiture,  money  deposited  to  be  refunded; 

order  therefor,  how  obtained. 

§  590.  Surrender,  by  whom,  when  and  how  made. — At 

any  time  before  the  forfeiture  of  the  undertaking,  any  surety 
may  surrender  the  defendant  in  his  exoneration,  or  the  defendant 
may  surrender  himself,  to  the  officer  to  whose  custody  he  was 
committed,  at  the  time  of  giving  bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  officer,  who  must  detain  the  defendant  in  his 
custody  thereon,  as  upon  a  commitment,  and  by  a  certificate  in 
writing  acknowledge  the  surrender ; 
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• 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  indictment  or  the  appeal,  as  the  case  may  be, 
is  pending,  may,  upon  a  notice  of  five  days  to  the  district  attor- 
ney of  the  county,  with  a  copy  of  the  undertaking  and  certifi- 
cate, order  that  the  bail  be  exonerated ;  and  on  filing  the  order 
and  the  papers  used  on  the  application,  the  bail  is  exonerated 
accordingly. 
New. 

§  591.  By  whom,  when  and  where,  defendant  may  be 
arxeetted  for  the  purpose  oi  a  surrender.  —  For  the  purpose 
of  surrendering  the  defendant,  any  surety,  at  any  time  before  he 
is  finally  charged,  and  at  any  place  within  the  state,  may  himself 
arrest  him,  or  by  a  written  authority  indorsed  on  a  certified  copy 
of  the  nndertaking,  may  empower  any  person  of  Bnitable  age 
and  discretion  to  do  so. 
New. 

§  592.  On  surrender  before  forfeiture,  money  deposited 
to  be  refiinded. — K  money  have  been  deposited  instead  of 
bail,  and  the  defendant  at  any  time  before  the  forfeiture  thereof 
surrender  himself  to  the  officer  to  whom  the  commitment  was 
directed,  in  the  manner  provided  in  section  five  hundred  and 
ninety,  the  court  must  order  a  return  of  the  deposit  to  the  defend- 
ant, upon  producing  the  certificate  of  the  officer  showing  the 
surrender,  and  upon  a  notice  of  five  days  to  the  district  attorney, 
with  a  copy  of  the  certificate. 
New. 


ABTICLE  VIL 


FOKFETTDBB  OF  THE  T7KDEBTAKINO    OF    BAIL,   OB    OF    THE  DEPOSir 

OF  MONEY. 

SacfnoN  606.  In  what  cases,  and  how  ordered. 

594.  When  and  how  forfeiture  may  be  discharged. 

695.  Forfeiture  of  bail,  to  be  enforced  by  action. 

696.  Deposit  of  money,  when  forfeited;  how  disposed  of. 

697.  Remission  of  forfeiture. 

698.  Application  therefor,  how  made  and  on  what  terms  granted. 

§  593.  In  what  ottooe,  and  how  ordered.  —  If,  without 
gnffident  excuse,  the  defendant  neglect  to  appear  for  arraignment, 
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or  for  trial  or  judgment,  or  upon  any  other  occasion  where  his 
presence  in  court  may  be  lawfully  required,  or  to  suri^ender  him- 
self in  execution  of  the  judgment,  the  court  must  direct  the  fact 
to  be  entered  upon  its  minutes ;  and  the  undertaking  of  his  bail, 
or  the  money  deposited,  instead  of  bail,  as  the  case  may  be,  is 
thereupon  forfeited. 
New. 

(a)  Muat  declare  bail  forfeited  promptly. — The  court  have  no  power  to 
respite  a  recognizance  to  a  succeeding  term,  against  the  express  dissent  of  the 
bail.    {People  v.  Ola/ry,  17  Wend.,  874;  PeopU  v.  Qreen,  5  Hill,  647.) 

{h)  Discharge  of  bail,  when.  — If  a  party,  bound  by  a  recognizance,  be 
subsequently  arrested  on  a  bench  warrant,  before  a  forfeiture,  and  escape,  his 
bail  are  discharged.  (People  v.  Stager y  10  Wend.,  43 1 ;  People  v.  Derby,  1  Park., 
892;  People  v.  Mack,  Id.,  567.) 

(c)  Bail  not  released.  — An  arrest  on  a  bench  warrant  after  a  forfeiture 
does  not  release  the  baiL    {People  y.  Annable,  7  Hill,  88.) 

{d)  Forfeited,  when.  —  A  recognizance  is  forfeited,  though  the  defendant 
appear,  if  he  depart  before  the  conclusion  of  the  trial.  {People  v.  McCoy,  39 
Barb.,  73;  People  v.  Jane,  27  Barb.,  58.) 

( e )  Indictment  need  not  be  found.  —  It  is  no  defense  to  an  action  on  a 
recognizance  for  appearance  that  no  indictment  was  found  against  the  princi- 
pal at  such  court.    {Champlain  v.  People,  2  N.  Y.,  82.) 

(/)  May  be  called  upon  at  any  time  of  court.  —  A  party  under 
recognizance  to  appear  may  be  called  upon  on  any  day  during  the  continu- 
ance of  the  court  without  notice.     (People  v.  Blankman,  17  Wend.,  252.) 

(g)  Must  be  always  at  hand.  — If  the  defendant  be  called  at  any  stage 
of  the  trial,  and  fail  to  appear  and  answer,  his  recognizance  may  be  declared 
forfeited.    (People  v.  Petry,  2  HUt.,  523.) 

( h )  Must  answer.  —  There  is  a  breach  of  the  recognizance  if  the  defend- 
ant, though  corporally  present,  do  not  answer  when  called.  (People  y.  Wilg%t9, 
5  Den.,  58.) 

( i )  Excused  when  arrested  on  another  charge.  —  It  is  a  good  defense 
to  an  action  on  a  recognizance  for  a  person's  appearance  to  answer  a  criminal 
charge  that  he  has  been  arrested  and  committed  to  jail  in  another  county. 
(People  V.  Bartlett,  3  HiJl,  570;  PeopU  y.  Haines,  1  Den.,  454.) 

(j)  Ot  has  enlisted  as  a  soldier. — It  is  a  yalid  excuse  for  the  non- 
appearance of  the  principal  that  he  had  enlisted  as  a  soldier  in  the  United 
States,  etc.    (People  v.  Chuaney^  44  Barb.,  118;  People  y.  Cook,  30  How.,  110.) 

( k )  Must  be  present  at  adjournment.  —  When  a  recognizance  is  con- 
ditioned for  the  appearance  of  the  defendant  on  a  day  certain,  and  from  time 
to  time  as  directed  by  the  justice,  and  the  proceedings  are  adjourned  at  a  time 
when  the  defendant  is  not  present,  there  cannot  be  a  forfeiture  of  the  recog- 
nizance at  a  subsequent  adjourned  day.    (People  y.  Scott,  67  N.  Y.,  585.) 

§  594.  When  and  how  forfeiture  may  be  discharged*  — 

If,  at  any  time  before  the  final  adjournment  of  the  court,  the 
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defendant  appear  and  Batisfactorily  excuse  his  neglect,  the  court 
may  direct  the  forfeiture  of  the  undertaking  or  deposit  to  be 
discharged,  upon  such  terms  as  are  just. 
New. 

{a)  Bfllbct  of  forfeiture. — Where*  there  had  been  a  forfeiture  of  the 
recognizance  the  court  will  not  discharge  the  bail  on  the  entry  of  the  new 
recognizance,  but  will  stay  proceedings  upon  the  forfeiture.  (Feople  y. 
Cknnan,  6  Daly,  627;  49  How.,  91.) 

§  595.  Forfeiture  of  bail,  to  be  enforced  by  action.  — 

If  the  forfeiture  be  not  discharged,  as  provided  in  the  last  section, 
the  district  attorney  may,  at  any  time  after  the  adjonmment  of 
the  court,  proceed  against  any  surety  upon  his  undertaking. 
Such  proceeding  shall  be  by  action  only,  except  in  the  city  and 
county  of  New  York,  where  it  shall  be  in  the  method  now  pre- 
scribed by  special  statute. 
New. 

§  596.  Deix)6it  of  money  when  forfeited,  how  disposed 

of.  —  If,  by  reason  of  the  neglect  of  the  defendant  to  appear,  as 

provided    in    section    five  hundred  and   ninety-three,    money 

deposited  instead  of  bail  is  forfeited,  and  the  forfeiture  be  not 

discharged  or  remitted,  as  provided  in  sections  five  hundred  and 

ninety-four  and  five    hundred  and    ninety-seven,    the    county 

treasurer  with  whom  it  is  deposited  may,  at  any  time  after  the 

final  adjournment  of  the  court,  apply  the  money  deposited  to  the 

use  of  the  county. 
New. 

§  597.  Bemlssion  of  Ibrfeiture.  —  After  the  forfeiture  of 
the  undertaking  or  deposit,  as  provided  in  this  article,  the  court 
directing  the  forfeiture,  the  county  court  of  the  county,  or  in  the 
city  of  New  York,  the  court  of  common  pleas  of  that  city,  may 
remit  the  forfeiture  or  any  part  thereof,  upon  such  terms  as  are  just. 
New. 

§  598.  (Amended  1882.)  Application  therefor,  how  made 
and  on  what  terms  granted.  —  The  application  must  be  upon 
at  least  five  days''  notice  to  the  district  attorney  of  the  county 
served  with  copies  of  the  affidavits  and  papers  on  which  it  is 
founded,  and  can  be  granted  only  upon  payment  of  the  costs 
and  expenses  incurred  in  the  proceedings  for  the  enforcement  of 
the  forfeiture. 
New. 
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AETICLE  VIII. 

BSKX>MMITMBNT   OF   THE    DEFENDANT,   AFTER   HAYING     GIVEN  BAIL, 

OB  DEPOSITED   MONET    INSTEAD  OF  BAIL. 

Bbotion  599.  In  what  cases. 

600.  Contents  of  the  order. 

601.  Defendant  may  be  arrested  in  any  county. 

602.  If  for  failure  to  appear  for  judgment,  defendant  must  be  com- 

mitted. 
608.  If  for  other  cause,  he  may  be  admitted  to  bail. 

604.  Bail  in  such  case,  by  whom  taken. 

605.  Form  of  the  undertaking. 

606.  Qualifications  of  bail,  and  how  put  in. 

§  599.  (Amended  1882.)  In  wliat  cases. — The  court  to  which 
the  committing  magistrate  returns  the  deposition  and  statement, 
or  in  which  an  indictment  or  appeal  is  pending,  or  to  which  a 
judgment  on  appeal  is  remitted  to  be  carried  into  effect,  may, 
by  an  order  entered  upon  its  minutes,  or  if  the  court  be  not 
in  session,  any  judge  thereof  may  direct  the  arrest  of  the  defend- 
ant, and  his  commitment  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  he  was  admitted  to  bail,  and  his  detention 
until  legally  discharged,  in  the  following  cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a 
forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof,  aa 
provided  in  section  five  hundred  and  ninety-three ; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or 
either  of  them,  are  dead,  or  insufficient,  or  have  removed  from 
the  state ; 

3.  Upon  an  indictment  being  found,  in  the  cases  provided  in 
section  three  hundred  and  six. 

New. 

§  600.  Contents  of  the  order. —  The  order  for  the  recom- 
mitment of  the  defendant  must  recite,  generally,  the  facts  upon 
which  it  is  founded,  and  direct  that  the  defendant  be  arrested  by 
any  sheriflp,  constable,  marshal  or  policeman  in  this  state,  and  com- 
mited  to  the  officer  to  whose  custody  he  was  committed,  at  the 
time  he  was  admitted  to  bail,  to  be  detained  until  legally 
discharged. 

Laws  1879,  ch.  50. 
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§  601.  Defendant  may  be  arrested  in  any  county. — The 

defendant  may  be  arrested  pursuant  to  the  order,  upon  a  certified 
copy  thereof,  in  any  county,  in  the  same  manner  as  upon  a  war- 
rant of  arrest ;  except,  that  when  arrested  in  another  county,  the 
order  need  not  be  indorsed  by  a  magistrate  of  that  county. 
New. 

§  602.  If  for  failure  to  appear  for  judgment,  defendant 
must  be  committedL  —  If  the  order  recite,  as  the  ground  upon 
which  it  is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  committed  accord- 
ing to  the  requirement  of  the  order. 
New. 

§  603.  If  for  other  cause,  he  may  be  admitted  to  bail. — 

If  the  order  be  made  for  any  other  cause,  and  the  crime  be  bail- 
able, the  court  may  fix  the  amount  of  bail,  and  may  direct  in  the 
order  that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

New. 

§  604.  Bail  in  such  case,  by  whom  taken.  —  When  the 
defendant  is  admitted  to  bail,  the  bail  may  be  taken  by  any  mag- 
istrate in  the  county,  having  authority,  in  a  similar  case,  to  admit 
to  bail  upon  the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  prescribed  in  sections  five  hundred  and  fifty-seven  and 
five  hundred  and  fifty-eight,  or  by  any  other  magistrate  to  be 
designated  by  the  court. 
New. 

§  605.  (Amended  1882.)  Form  of  the  undertaking.— When 
baU  is  taken  upon  the  recommitment  of  the  defendant,  the  under- 
taking of  bail  must  be  in  substantially  the  following  form  : 

"An  order  having  been  made  on  the  day  of  eigh- 

teen hundred  and  ,  by  the  court  of  [naming  the  court], 

that  A.  B.  be  adnlitted  to  bail  in  the  sum  of  dollars, 

in  an  action  pending  in  that  court  against  him  in  behalf  of  the 
people  of  trie  btate  of  New  York,  upon  an  [information,  present- 
ment, indictment  or  appeal,  as  the  case  may  be]. 

"  We,  A.  B.,  defendant,  [if  the  defendant  join  in  the  under- 
taking], and  0.  D.,  surety  of  [stating  his  place  of  residence  and 
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occupation],  and  E.  F.,  snrety  of  [stating  his  place  of  Residence 
and  occupation],  hereby,  jointly  and  severally,  undertake  that  the 
above-named  A.  B.  shall  appear  in  that  or  any  other  court  in 
which  his  appearance  may  be  lawfully  required,  upon  that 
[information,  presentment,  indictment  or  appeal,  as  the  case  may 
be],  and  shall  at  all  times  render  himself  amenable  to  its  orders 
and  process,  and  appear  for  judgment  and  surrender  himself  in 
execution  thereof ;  or  if  he  fail  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  state  of  New  York 
the  sum  of  dollars"  [inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail]. 
New  in  form. 

§  606.  Qualifications  of  bail,  and  how  put  in.  —The  bail 
must  possess  the  qualifications,  and  must  be  put  in,  in  all  respects, 
in  the  manner  prescribed  by  sections  five  hundred  and  sixty-nine 
to  five  hundred  and  seventy-seven,  inclusive. 
New. 


CHAPTER  n. 

OOMPELLINa  THE  ATTENDANOB  OF   WITNESSES. 

Sbotion  607.  Subpoena  defined. 

606.  Alagistrate  may  issue  subpoenas,  on  information  or  presentment 

800.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand 
jury. 

610.  He  may  also  issue  subpoenas  for  the  people,  on  trial  of  an 
indictment. 

Oil.  Clerk  may  issue  blank  subpoenas  for  witnesses  for  defendant  on 
trial. 

612.  Form  of  subpoena. 

618.  Requirement  in  subpoena,  to  produce  books,  papers  and  docu- 
ments. 

614.  Subpoena,  by  whom  seryed. 

616.  How  served. 

616.  Payment  of  expenses  of  witness,  when  he  is  from  without  the 

county,  or  is  poor. 

617.  Payment  of  expenses  of  witness,  when  he  is  from  without  the 

county,  or  is  poor. 

618.  Witnesses  residing  or  served  with  subpoena  out  of  the  county, 

when  and  how  compelled  to  attend. 

619.  Disobedience  to  subpoena,  or  refusal  to  be  sworn  or  to  testify, 

how  punished. 
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§  60Y.  Subpcena  defined. — The  process  by  which  the  attend- 
ance of  a  witness  before  a  court  or  magistrate  is  required  is  a 
subpoena. 
New. 

§  608.  Magistrate  may  issue  subpoenas  fbr  witnesses 
before  grand  jury.  —  A  magistrate,  before  whom  an  informa- 
tion is  laid,  may  issue  subpoenas,  subscribed  by  him,  for  witnesses 
within  the  state,  either  on  behalf  of  the  people  or  of  the 
defendant. 
New. 

§  609.  District  attorney  may  issue  subpoenas  for  wit- 
nesses before  grand  jury.  —  The  district  attorney  of  the 
county  may  issue  subpoenas,  subscribed  by  him  for  witnesses 
within  the  state,  in  support  of  the  prosecution  or  for  such  other 
witnesses  as  the  grand  jury  may  direct,  to  appear  before  the 
grand  jury,  upon  an  investigation  pending  before  them. 

8  R.  a,  1019,  §  32. 

§  610.  He  may  also  issue  subpoenas  for  the  people,  on 
trial  of  an  indictment.  —  The  district  attorney  may,  in  like 
manner,  issue  subpoenaa  subscribed  by  him,  for  witnesses  within 
the  state  in  support  of  an  indictment,  to  appear  before  the  court 
at  which  it  is  to  be  tried. 

8  R  8.,  1023,  g  66;  2  R  L.,  147,  §  10. 

§  611.  Clerk  may  issue  blank  subpoenas  for  witnesses 
for  defendant,  on  trial.  —  The  clerk  of  the  court  at  which  an 
indictment  is  to  be  tried,  must,  at  all  times,  upon  the  application 
of  the  defendant,  and  without  charge,  issue  as  many  blank  sub- 
poenas, under  the  seal  of  the  court  and  subscribed  by  him  as  clerk, 
for  witnesses  within  the  state,  as  may  be  required  by  the  defendant. 

8  R.  a,  lOiS,  §  62;  1  R  L.,  497,  §  12. 

§  612.  Form  of  subpoena.  — A  subpoena,  authorized  by  the 
last  four  sections,  must  be  substantially  in  the  following  form : 

"  In  the  name  of  the  people  of  the  state  of  New  York : 
To  A.  B. 

"  You  are  commanded  to  appear  before  C.  2?.,  a  jiistice  of  the 
peace  of  the  town  of  ,  [or  "  the  grand  jury  of  the  county 

of  ,"  or  "  the  court  of  sessions  of  the  county  of  ,"  or 
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as  the  cajse  may  be,]  at  [naming  the  place,]  on  [stating  the  day 
and  hour,]  as  a  witness  in  a  criminal  action  prosecuted  by  the 
people  of  the  state  of  New  York,  against  E.  F. 

"  Dated  at  the  town  of  ,  [as  the  case  may  be,]  the       day 

of  ,18    . 

"  G.  H.,  justice  of  the  peace,"  [or  "  I.  K.,  district  attorney,"  or 
"  By  order,  of  the  court,  L.  M.,  clerk,"  as  the  case  may  be]. 
New  in  form. 

§  613.  Bequirement  in  subpoena^  to  produce  books, 
I)ap6rs  and  documents  —  If  books,  papers  or  documents  be 
required,  a  direction  to  the  followmg  effect  must  be  contained  in 
the  subpoena :  "And  you  are  required  also  to  bring  with  you  the 
following,"  [describing  intelligibly  the  books,  papers  or  documents 
required.] 
New. 

§  614.  Subpoena,  by  whom  served.  —  A  peace  officer  must 
serve,  in  his  county,  city,  town  or  village,  as  the  case  may  be,  any 
subpoena  delivered  to  him  for  service,  either  on  the  part  of  the 
people  or  of  the  defendant ;  and  must  make  a  written  return  of 
the  service,  subscribed  by  him,  stating  the  time  and  place  of 
service,  without  delay.  The  subpoena  may,  however,  be  served 
by  any  other  person. 
New. 

§  615.  How  served.  —  A  subpoena  is  served  by  delivering  it, 
or  by  showing  it,  and  delivering  a  copy  thereof,  to  the  witness 
personally. 
New. 

§  616.  Pajnnent  of  expenses  of  witness,  wlien  he  is 
from,  without  the  county,  or  is  poor.  —  When  a  person 
attends  before  a  magistrate,  grand  jury  or  court,  as  a  witness  on 
behalf  of  the  people,  upon  a  subpoena,  or  pursuant  to  an  under- 
taking, and  it  appears  that  he  has  come  from  a  place  out  of  the 
county,  or  that  he  is  poor,  the  court,  if  the  attendance  of  the 
witness  be  upon  a  trial,  by  an  order  entered  upon  its  minutes, 
or  in  any  other  case,  the  county  judge,  or  in  the  city  of  New 
York  the  recorder  or  city  judge,  or  judge  of  the  general  sessions 
ot  that  city,  by  a  written  order,  may  direct  the  county  treasunsr 
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to  pay  the  witness  a  reasonable  sum,  to  be  specified  in  the  order, 
for  his  expenses. 

8Ra,1064,  §§80,  81,  82,  38. 

§  617.  Payment  of  expenses  of  witness,  when  lie  is 
trooL  without  the  county,  or  is  poor,  —  Upon  the  production 
of  the  order,  or  a  certified  copy  thereof,  the  county  treasurer 
must  pay  the  witness  the  sum  specified  therein,  out  of  the  county 
treasury. 
Id. 

§  618.  Witnesses  residing  or  served  with  subiKBna,  out 
of  the  county,  when  and  how  compelled  to  attend.  —  No 

person  is  obliged  to  attend  as  a  witness,  before  a  court  or  magis- 
trate out  of  the  county  where  the  witness  resides  or  is  served 
with  the  subpoena,  unless  the  judge  of  the  court  in  which  the 
crime  is  triable,  or  a  judge  of  the  supreme  court,  or  a  county 
judge,  or  in  the  city  of  New  York  the  recorder  or  city  judge,  or 
judge  of  the  general  sessions  of  that  city,  upon  an  affidavit  of 
the  prosecutor  or  district  attorney,  or  of  the  defendant  or  his 
counsel,  stating  that  he  believes  that  the  evidence  of  the  witness 
is  material,  and  his  attendance  at  the  examination  or  trial  neces- 
sary, shall  indorse  on  the  subpoena  an  order  for  the  attendance  of 
-the  witness. 
New. 

§  619.  Disobedience  to  subpoena,  or  refusal  to  be  sworn 
or  to  testify,  how  punished.  —  Disobedience  to  a  subpoena,  or 
a  refusal  to  be  sworn  or  to  testify,  may  be  punished  by  the  court 
or  magistrate  as  for  a  criminal  contempt,  in  the  manner  provided 
in  the  Code  of  OivH  Procedure. 

Code  of  Civ.  Proc.,  §§  8-18,  858-963. 

(a)  Ktut  attend  within  a  reasonable  time. — A  witness  must  be 
aUowed  a  reasonable  time  to  attend  on  a  subpoena,  and  need  not  travel  on 
Sunday.    (WiUde  v.  Chadmck,  18  Wend.,  49.) 

Extreme  poverty,  however,  wiU  excuse  non-attendance.  (PeopU  v.  Demi, 
15  Wend.,  602.) 

{h)  Veed  not  obey  radically  defective  subpoana.  —  When  subpoena  is 
radicaUy  defective  witness  cannot  be  puiushed.  {PwpU  v.  JhOcher,  8  Abb. 
[N.  8.L  151.) 

( c )  TTnimportant  defect.  —  What  is  an  unimportant  defect  {People  v. 
Van  Wyek,  2  Caines,  288.) 
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( d )  Before  grand  jury.  —  A  refusal  of  witness  to  answer  before  a  grand 
jury  may  be  punished  as  a  contempt  in  court.  {People  v.  Kelly,  JJ4  N.  Y.,  74; 
People  V.  Fancher,  2  Hun,  226.) 

{e)  AttSiChziieiit.  —  Proof  of  an  attachment  against  a  witness  failing  to 
answer  need  not  be  in  writing.    (Baker  v.  WiUiams,  12  Barb.,  527.) 

(/)  XTninLportant  evidence.  —The  witness*  belief  that  the  evidence  is  of 
no  benefit  is  no  excuse.  (Bonesteel  v.  Lynd,  8  How.,  226;  Id.,  852;  People  v. 
Davis,  15  Wend.,  602.) 

(g)  Siokness  in  family  as  an  exoose.  — Sickness  in  the  family,  unless 
shown  to  be  serious,  no  excuse.    (People  v.  Dams,  15  Wend.,  602.) 

(h)  Kon-payment  of  fees.  —  Non-payment  of  fees  from  day  to  day  is  a 
good  excuse  in  ciyil  case.  (Eurd  v.  Stoan,  4  Den.,  75;  Courtney  v.  Baker, 
8  id.,  27.) 

(i)  Material  evidence. —In  an  action  for  a  penalty  it  must  be  shown 
that  the  witness  could  have  given  material  evidence,  and  that  damage 
resulted.    (Id,) 


CHAPTER  m. 

EXAMINATION   OF   WTTNEBBES,   OONDniONALLYj 

Sbction  620.  Witnesses  to  be  examined  conditionally  for  the  defendant,  as 

provided  in  this  chapter. 

621.  In  what  cases  defendant  may  apply  for  order. 

622.  Application,  on  what  facts  to  be  founded. 

623.  If  during  term,  to  be  made  to  the  court. 
624  If  not  during  term,  to  whom  to  be  made. 

625.  The  erder,  when  granted  and  what  to  contain. 

626.  If  made  by  the  court,  may  direct  examination  before  a  judge 

or  magistrate ;  if  made  by  a  Judge,  examination  to  be  before 
him. 

627.  On  proof  of  service,  if  district  attorney  absent,  examination  to 

proceed. 

628.  If  facts  on  which  order  was  founded,  be  disproved,  examina- 

tion not  to  proceed. 

629.  Testimony,  how  taken  and  authenticated. 
680.  Deposition,  how,  by  whom  and  when  filed. 

631.  When  it  may  be  read  in  evidence. 

632.  When  to  be  excluded. 

688.  On  reading  the  deposition,  on  trial,  what  objections  may  be 
taken. 

684.  Attendance  of  witness  for  examination,  how  compeUed. 

685.  Disobedience  of  witness,  how  punished. 

§  620.  Witnesses  to  be  examined  conditionally  for  the 
deiSandant,  as  provided  in  this  chapter.— When  a  defendant 
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has  been  held  to  answer  a  charge  of  a  crime,  he  may,  either 
before  or  after  indictment,  have  witnesses  examined  conditionally 
on  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 

8  R  S.,  1025,  §  79;  Id.,  652,  g  1. 

§  621.  In  what  cases  detOndant  may  apply  for  order.  — 

When  a  material  witness  for  the  defendant  is  about  to  leave  the 
state,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for 
apprehending  that  he  will  be  unable  to  attend  the  trial,  the 
defendant  may  apply  for  an  order  that  the  witness  be  examined 
conditionally. 

8  R.  S.,  658,  §  2. 

{a)  Probable  absence.  —  Where  it  is  certain  or  probable  that  the  personal 
attendance  of  the  witness  cannot  be  had  at  the  trial,  his  deposition  should  be 
taken.  {Qrem  ▼.  Kent,  7  Cow.,  69;  Wait  v.  WhUney,  Id.,  69;  Ten^Byeky, 
F^kiru,  2  Wend.,  808.) 

{b)  Foreign  witness.  —When  a  foreign  witness  is  temporarily  present  he 
may  be  examined.    ( Wait  v.  Whitney,  7  Cow.,  69.) 

(e)  When  taken.  —  Such  examination  may  be  taken  at  any  stage  of  the 
case.  (Packard  v.  BiU,  7  Cow.,  489;  IMy.  Bagusen,  2  Johns.  Ch.,  240;  Eock- 
weU  y.  Folaom,  4  id.,  166.) 

(d)  Pregnant  female.  — Held,  also,  that  the  evidence  of  a  woman  m  an 
advanced  state  of  pregnancy  may  be  so  taken.    (Clark  v.  Dibble,.  16  Wend.,  601.) 

(e)  Infirm  witness. — Infirm  witness  may  be  so  examined  at  any  time  after 
suit  is  brought    (CanchUn  v.  Hart,  Col.  &  Caines,  74;  1  Johns.  Cas.,  103.) 

(/)  Ckmtinued  absence  necessary.  — To  entitle  a  deposition  to  be  read  the 
continued  absence  of  the  witness  must  be  shown.    (Pry  v.  Bennett,  4  Duer,  247.) 

(g)  Invalid.  — Evidence  of  such  a  witness  may  be  taken  during  the  triaL 
{Cols  V.  Cole,  12  Hun.,  878.) 

(h)  Evidence  of  continued  absence.  —  What  evidence  necessary  to  show 
continued  absence  of  witness  from  state.  (Branner  v.  Frauenthal,  87  N.  Y., 
166;  9  Bos.,  850.) 

(i)  Where  witness  has  returned.  —  A  deposition  may  be  read,  though  the 
witness  returned  after  the  examination,  if  he  departed  again  before  the  trial. 
(Markoe  v.  Aidrieh,  1  Abb.,  55.) 

§  622.  Apidication,  on  what  taxst  to  be  founded.  —  The 

application  must  be  made  upon  affidavit  showing : 

1.  The  nature  of  the  crime  charged ; 

2.  Tlie  state  of  the  proceedings  in  the  action ; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testi- 
mony is  material  to  the  defense  of  the  action ;  and, 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or 
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infirm  as  to  afford  reasonable  grounds  for  apprehending  that  he 
will  be  unable  to  attend  the  trial. 

8  R  S.,  1025,  §  79;  Id.,  653,  §  2. 

(a )  What  affidavit  should  state.  —  The  affidavit  need  not  state  the  prob- 
able inability  of  the  witness  to  attend  the  triaL  {Ten  Eyek  y.  Perkiru,  2 
Wend.,  808.) 

(h)  Must  be  made  in  good  faith.  — The  application  must  show  that  it  is 
made  in  goodlaith.    (PaUm  y.  Westerwit,  6  How.,  309.) 

(e)  Certainty  of  non-attendance. —  Where  it  is  probable  or  certain  that  a 
witness  cannot  attend  the  trial  an  application  will  be  granted.  (Oreeny.  KerU^ 
7  Cow.,  69;  Wait  v.  Whitney,  Id.,  69;  Muwford  v.  Church,  1  Johns.  Cas.,  147; 
Qmcklin  v.  Eart,  Col.  &  Caines,  74.) 

{d)  Klatter  of  right. —  It  is  a  matter  of  right  in  a  proper  case  when  appli- 
cation is  made  in  good  faith.  (MaHin  y.  Eicks,  6  Hun,  238;  1  Abb.  K.  C, 
841;  Oreen  y.  Herder,  7  Rob.,  456.) 

(«)  Drift  of  the  evidence.  — An  affldayit  for  such  an  order  must  show  the 
subject  on  which  the  witness  is  to  be  examined,  and  the  facts  claimed  to  be 
within  his  knowledge.    (Dauchy  y.  Miller,  16  Abb.  [N.  S.],  100.) 

(/)  Must  show  materiality  of  evidence.  —  Must  show  facts  and  circum- 
stances showing  materiality  of  eyidence  desired.  (Byrne  y.  MuUigan,  9  J. 
&  Sp.,  516.) 

(g)  Defective  affidavit.  —  A  defect  of  the  affldayit  cannot  be  cured  by 
examining  the  witness.    {Hendereon  y.  FuUerton,  64  How.,  422.) 

§  623.  If  during  term,  to  be  mcMle  to  the  court. —  The 

application,  if  made  during  the  term,  must  be  made  to  the  court. 
Id. 

§  624.  If  not  during  term,  to  whom  to  be  made. —  If  not 

made  during  the  term,  it  may  be  made  aa  follows  : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer  and 
terminer,  or  in  a  court  of  sessions  other  than  in  the  city  of  New 
York,  to  a  judge  of  the  supreme  court,  or  to  the  county  judge ; 

2.  When  the  indictment  is  pending  in  the  court  of  general 
sessions  of  the  city  of  New  York,  to  the  recorder  or  city  judge 
or  judge  of  general  sessions,  or  one  of  the  judges  of  the  court  of 
common  pleas  of  that  city ; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the 
recorder  or  city  judge  of  the  city  in  which  it  is  pending. 

Id. 

§  625.  The  order,  when  granted  and  what  to  contain. 

If  the  court  or  officer  be  satisfied,  that  the  examination  of  the 
Wltoess  is  necessary  to  the  attainment  of  justiice)  an  order  must 
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be  made,  that  the  witness  be  examined  conditionally,  at  a  speci- 
tied  time  and  place,  and  that  a  copy  of  the  order,  and  of  the  affi- 
davit on  which  it  was  granted,  be  served  on  the  district  attorney, 
within  a  specified  time  before  that  fixed  for  the  examination. 
Id.,  §  3. 

§  626.  If  made  by  the  court,  may  direct  examinatioii 
before  a  judge  or  magistrate. —  If  the  order  be  made  by  the 
court,  it  may  direct  that  the  examination  be  taken  before  a  jndge 
thereof,  or  before  a  magistrate  in  the  county,  to  be  named  ip  the 
order.  If  made  by  any  of  the  officers  mentioned  in  section  six 
hundred  and  twenty-four,  it  must  direct  the  examination  to  be 
taken  before  him. 

Id.,  §  8. 

• 

§  627.  On  proof  of  service,  if  district  attorney  absent, 
examination  to  proceed.— On  proof  being  furnished  to  the 
officer  before  whom  the  examination  is  appointed,  of  the  service 
upon  the  district  attorney,  of  a  copy  of  the  order,  and  of  the 
affidavit  on  which  it  was  granted,  if  no  counsel  appear  on  the 
part  of  the  people,  the  examination  must  proceed. 

8R  a,  658,  §5. 

Service  of  notice  may  be  proved  by  affidavit.  (Ten  Eyck  v.  Perkins,  2 
Wend.,  808.) 

§  628.  If  fetcts  on  which  order  was  founded  be  dis- 
proved, examination  not  to  proceed.  —  If  the  district  attor- 
ney or  other  counsel  appear  on  the  part  of  the  people,  and  it  be 
shown  to  the  satisfaction  of  the  court  or  officer,  by  affidavit  or 
other  proof,  or  on  the  examination  of  the  witness,  that  he  is  not 
about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the  appli- 
cation was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place ;  otherwise  it  must  proceed. 

Id.,  §4. 

§  629.  Testimony,  how  taken  and  authenticated.  —  The 

testimony  given  by  the  witness  must  be  reduced  to  writing,  and 
authenticated  in  the  same  manner  as  the  testimony  of  a  witness 
taken  in  support  of  an  information,  as  prescribed  in  section  two 
hundred. 

Id.,  §  6.    (See  §  200,  wUe,  and  cases  there  cited.) 

(a)  Must  show  that  deposition  was  read  to  witness.  —It  is  sufficient 
that  the  court  certify  that  the  deposition  was  read  to  the  witness.  (SJiddon 
v.  Wood,  2  Bos.,  207;  24  N.  Y.,  607.) 

10 
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(b)  Judge  need  not  write  examination  personally.  —  The  judge  need 
not  write  down  the  examination  himself.  (McDonald  y.  Oarrison,  18  How., 
249;  9  Abb.,  34.) 

( 6 )  Certificate.  —  The  certificate  must  state  that  the  deposition  was  read 
to  the  witness  and  subscribed  by  hinL    (Foster  ▼.  BvUock,  12  Hun,  200.) 

(d)  Defective  depositions.  (PeapU  v.  EeiteU,  8  Hill,  289;  People  y.  Ward, 
4  Park.,  516;  People  y.  ChryeUU,  8  Barb.,  (i45.) 


§  630.  Dei>ofiition,  how,  by  whom  and  when  filed.  — 

The  deposition  must  be  retained  by  the  officer  taking  it,  and 
filed  by  him  in  the  office  of  the  clerk  of  the  coort  without 
nnnecessary  delay. 

Id.,  §  6. 

(a)  May  be  filed  nunc  pro  tunc. — A  deposition  may  be  ordered  filed 
nunc  pro  tujic,  (BurdeU  v.  BurdeU,  1  Duer,  625;  11  N.  Y.  Leg.  Obe.,  180; 
Bank  of  Silver  Greek  y.  BrounUng,  16  Abb.,  272.) 

§  631.  When  it  may  be  read  in  evidence. — The  deposition, 
or  a  certified  copy  thereof,  may  be  read  in  evidence  by  either 
party  on  trial,  upon  its  appearing  that  the  witness  is  unable  to 
attend,  by  reason  of  his  death,  insanity,  sickness  or  infirmity,  or 
of  his  continued  absence  from  the  state. 

8  R  S.,  654,  §  7. 

(a)  What  must  be  shown  — The  inability  of  witness  must  exist  at  the 
time  of  trial.    {Fry  v.  Bennett,  4  Duer,  247;  see  DonneU  v.  Waleh,  6  Bos.,  621.) 

It  makes  no  difference  that  he  returned  to  the  state  for  a  brief  time  after 
the  examination  was  had.    (Markoe  v.  Aldrich,  1  Abb.,  55.) 

(b)  Proof  of  continued  absence.  —  What  is  sujQicient  proof  of  continued 
absence.   {Bronner  v.  Frauenthal,  27  N.  Y.,  166;  Markoe  v.  Aldrich,  1  Abb.,  55.) 

(c)  Defective  cortificate.  — A  defect  in  the  form  of  the  officer's  certificate 
must  be  taken  advantage  of  by  a  motion  to  suppress,  if  there  be  ample  time 
before  the  trial.    (EMdan  v.  Wood,  2  Bos.,  267;  24  N.  Y.,  607.) 

§  632.  When  to  be  excluded.  —  The  deposition  cannot, 
however,  be  read  if  it  appear  that  the  copy  of  the  order  and 
of  the  aflSdavit  on  which  it  was  founded  was  not  served  on  the 
district  attorney,  as  directed,  or  that  the  examination  was  in  any 
respect  nnfair  or  not  conducted  as  prescribed  in  this  chapter. 

Id.,  §  8. 

(a)  Bight  of  crow-exam inatioiL  —  There  must  be  an  opportunity  to 
cross-examine.    {Hewlett  v.  Wood,  67  N.  T.,  894;  7  Hun,  297.) 

ib)  Consent  cannot  be  withdrawn. — If  consent  be  given  to  read 
deposition  it  cannot  be  withdrawn.    {Beebe  y.  People,  5  HiU,  82.) 
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{c)  Objection  to  notice,  when  not  valid.  —  If  the  opposite  party 
attend  and  cross-examine,  he  cannot  object  to  the  sufficiency  of  the  notice  on 
the  trial    (Elvwson  v.  Vanderpoel,  9  J.  &  Bp.,  267.) 

( d )  When  dei>OBition  Buppressed.  —  If  the  opportunity  to  cross-examine 
be  lost  through  the  fault  or  omission  of  the  party  in  whose  behalf  the  witness 
is  examined,  the  deposition  must  be  suppressed.  (Hewlett  v.  Woadj  67  N.  Y., 
894;  7  Hun,  227.) 

(e)  Beftisal  of  witness  to  answer.  — That  the  witness  refused  to  anwer  a 
material  question  is  no  ground  for  rejecting  the  deposition  at  the  trial  in  the 
absence  of  a  preyious  motion  to  suppress.  (Starin  ▼.  Atlantic  MutucU  Inaur' 
ance  Co,,  68  N.  Y.,  77;  6  J.  &  Sp.,  281.) 

§  633.  On  readixig  the  depositiou,  on  trial,  what  objec- 
tions may  be  taken.  —  Upon  the  reading  of  the  deposition  in 
evidence,  the  same  objections  may  be  taken  to  a  question  or 
answer  contained  therein,  as  if  the  witness  had  been  examined 
orally  in  court. 

Id..  §9. 

Objections  to  the  competency  of  witness.    (In  the  Matter  of  Kip,  1  Paige,  601 .) 

§  634.  Attendance  of  witness  for  examination,  how 
compelled.  — The  attendance  of  the  witness  may  be  enforced, 
by  a  subpoena  subscribed  by  the  officer,  or  issued  under  the  seal 
of  the  court 

Id.,  §  10. 

§  635.  Disobedience  of  witness,  how  punished.  —  Dis- 
obedience to  the  subpoena,  or  a  refusal  to  be  sworn  or  to  testify, 
may  be  punished  by  the  court  or  officer,  as  prescribed  in  section 
six  hundred  and  nineteen. 

Id. 

If  the  party  refuse  to  attend  and  testify  he  may  be  punished  for  contempt 
{Oaughe  y.  Lardehe,  14  How.,  451.) 
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occupation],  and  E.  F.,  surety  of  [stating  his  place  of  Residence 
and  occupation],  hereby,  jointly  and  severally,  undertake  that  the 
above-named  A.  B.  shall  appear  in  that  or  any  other  court  in 
which  his  appearance  may  be  lawfully  required,  upon  that 
[information,  presentment,  indictment  or  appeal,  as  the  case  may 
be],  and  shall  at  all  times  render  himself  amenable  to  its  orders 
and  process,  and  appear  for  judgment  and  surrender  himself  in 
execution  thereof ;  or  if  he  fail  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  state  of  New  York 
the  sum  of  dollars  "  [inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail]. 
New  in  form. 

§  606.  Qualifications  of  bail,  and  how  put  in.  —  The  bail 
must  possess  the  qualifications,  and  must  be  put  in,  in  all  respects, 
in  the  manner  prescribed  by  sections  five  hundred  and  sixty-nine 
to  five  hundred  and  seventy-seven,  inclusive. 

New. 


CHAPTER  n. 

OOMFELLINa  THB  ▲TTEin)ANOE  OF  WrTNBSSES. 

Bbctiok  607.  Subpoena  defined. 

608.  Magistrate  may  issue  subpoenas,  on  information  or  presentment. 

609.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand 

jury. 

610.  He  may  also  issue  subpoenas  for  the  people,  on  trial  of  an 

indictment. 

611.  Clerk  may  issue  blank  subpoenas  for  witnesses  for  defendant  on 

trial 

612.  Form  of  subpoena. 

618.  Requirement  in  subpoena,  to  produce  books,  papers  and  docu- 
ments. 

614.  Subpoena,  by  whom  served. 

615.  How  served. 

616.  Payment  of  expenses  of  witness,  when  he  is  from  without  the 

county,  or  is  poor. 

617.  Payment  of  expenses  of  witness,  when  he  is  from  without  the 

county,  or  is  poor. 

618.  Witnesses  residing  or  served  with  subpoena  out  of  the  county, 

when  and  how  compelled  to  attend. 

619.  •  Disobedience  to  subpoena,  or  refusal  to  be  sworn  or  to  testify, 

how  punished. 
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§  607.  Subpoena  defined. — The  process  by  which  the  attend- 
ance of  a  witness  before  a  court  or  magistrate  is  required  is  a 
subpoena. 
New. 

§  608.  Magistrate  may  issue  subpoenas  fbr  witnesses 
before  grand  jury.  —  A  magistrate,  before  whom  an  informa- 
tion is  laid,  may  issue  subpoenas,  subscribed  by  him,  for  witnesses 
within  the  state,  either  on  behalf  of  the  people  or  of  the 
defendant. 
New. 

§  609.  District  attorney  may  issue  subpoenas  for  wit- 
nesses before  grand  jury.  —  The  district  attorney  of  the 
county  may  issue  subpoenas,  subscribed  by  him  for  witnesses 
within  the  state,  in  support  of  the  prosecution  or  for  such  other 
witnesses  as  the  grand  jury  may  direct,  to  appear  before  the 
grand  jury,  upon  an  investigation  pending  before  them. 

8R.  S.,  1019,  §82. 

§  610.  He  may  also  issue  subpoenas  for  the  i)eople,  on 
trial  of  an  indictment.  —  The  district  attorney  may,  in  like 
manner,  issue  subpoenas  subscribed  by  him,  for  witnesses  within 
the  state  in  support  of  an  indictment,  to  appear  before  the  court 
at  which  it  is  to  be  tried. 

8  R  8.,  1023,  §  66;  2  R  L.,  147,  §  10. 

§  611.  Clerk  may  issue  blank  subpoenas  for  witnesses 
for  defendant,  on  triaL  —  The  clerk  of  the  court  at  which  an 
indictment  is  to  be  tried,  must,  at  all  times,  upon  the  application 
of  the  defendant,  and  without  charge,  issue  as  many  blank  sub- 
poenas, under  tlie  seal  of  the  court  and  subscribed  by  him  as  clerk, 
for  witnesses  within  the  state,  as  may  be  required  by  the  defendant. 

8  R  S.,  10^8,  §  62;  1  R  L.,  497,  §  12. 

§  612.  Form  of  subpoena.  — A  subpoena,  authorized  by  the 
last  four  sections,  must  be  substantially  in  the  following  form : 

"  In  the  name  of  the  people  of  the  state  of  New  York : 
To  A.  B. 

"  You  are  commanded  to  appear  before  C,  D.^a  justice  of  the 
peace  of  the  town  of  ,  [or  "  the  grand  jury  of  the  county 

of  ,"  or  "  the  court  of  sessions  of  the  county  of  ,"  or 
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{e)  Materiality  of  witness.  —  An  affidavit  for  a  commission  is  sufficient 
if  it  show  the  witness  to  be  material,  as  he  is  advised,  and  is  out  of  the  juris- 
diction.   (Braekett  v.  Dudley,  1  Cow.,  209.) 

(/)  Attorney  may  make  application.  —  The  affidavit  may  be  made  by 
the  attorney.    {Murray  y,  KirkpaUieky  1  Cow.,  210;  Corhett  v.  De  CameaUf  64 
How.,  506.) 
Or  by  a  third  party.    (Demar  v.  Van  Zant,  2  Johns.  Cas.,  69.) 
Must  be  on  notice.    (Watson  v.  Ddafidd,  Col.  &  Caines,  407;  2  Caines,  260.) 

( g )  Nature  of  crime.  —  Affidavit  must  state  positively  the  nature  of  the 
crime  charged.  (See  TUUm  v.  U.  8.  L.  Ins,  Co.,  52  How.,  179;  1  Abb.  N.  C, 
848;  Borman  v.  Pierce,  56  How.,  251;  Elmore  v.  Hyde,  3  Abb.  N.  C,  129; 
Beaeh  v.  N&vo  York,  14  Hun,  79;  Webst&r  v.  StoektoeU,  8  Abb.  K  C,  115.) 

§  640.  If  during  term,  to  be  made  to  the  court.  —  The 

application,  if  made  during  the  term,  must  be  made  to  the  court. 

8  R  S.,  655,  §§  18,  14. 

§  641.  If  not  during  term,  to  whom  to  be  made.  —  If 

not  made  during  the  term,  the  application  may  be  made  as 
follows : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer  and 
terminer,  or  in  a  court  of  sessions,  except  in  the  dty  and  county 
of  New  York,  to  a  judge  of  the  supreme  court  or  to  the  county 
judge ; 

2.  When  the  indictment  is  pending  in  the  court  of  general 
sessions  in  the  city  and  county  of  New  York,  to  the  recorder  or 
city  judge  or  judge  of  general  sessions,  or  one  of  the  judges  of 
the  court  of  common  pleas  of  that  city; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the 
recorder  or  judge  of  the  court  in  which  it  is  pending. 

New. 

§  642.  (Amended  1882.)    Notice   of  application,   when 

required  and  how  given.  —  If  the  application  be  made  to 

the  court,   it  may  be  without  notice  to  the  district  attorney, 

unless  the  court  direct  notice  to  be  given,  in  which  case  it  must 

prescribe  the  manner  of  giving  the  same.     If  made  to  one  of  the 

oflScers  mentioned  in  the  last  section,  the  application  must  be  upon 

five  days'  notice  to  the  district  attorney  served,  with  a  copy  of 

the  affidavit  upon  which  it  is  founded. 

New. 

OrdinarUy  it  must  be  on  notice.  {Watson  y.  Ddafdd,  Col.  &  Caines,  407. 
2  Caines,  260.) 


m 
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§  643.  Order  for  oommission,  when  granted.  —  If  the 
court  or  officer  to  whom  the  application  is  made  be  satisfied  that 
the  witness  resides  out  of  the  state,  and  that  his  examination  is 
necessary  to  the  attainment  of  justice,  an  order  must  be  made 
that  a  commission  be  issued  to  take  his  testimony,  and  that  the 
people  be  permitted  to  join  in  the  commission,  and  to  examine 
witnesses  in  support  of  the  indictment. 

3  R  S.,  1025,  §  77. 

(a)  Must  name  commiBsioners. — The  order  for  the  commission  must 
name  the  commissioners.  (Ha/rrU  Y.WUaariy  2  Wend.,  627;  Tovmaend  y.  JV. 
T.  In$,  Co,,  1  Gaines,  4.) 

Who  may  act  as  such.    (LevoM  y.  Van  Loon,  8  Gaines,  105.) 

(h)  Need  not  be  under  seaL  —  The  counsel  for  the  respective  parties 

may  waive  the  requirement  that  a  commission  must  be  under  seal  of  the 

court.    {OhurehiU  v.  Carter,  15  Hun,  885.) 

The  clerk's  signature  not  essential.    (Ooodyear  v.  Votburgh,  41  How.,  421.) 

Nor  seal    {Tmoy  v.   dwydam,  80   Barb.     110;  Whitney  v.    Wynooop,  4 

Abb.,  870.) 

§  644.  Trial  to  be  staid  until  execution  and  return  of 
oommifision,  —  If  the  application  for  a  commi&sion  be  granted, 
the  court  or  judge  must  insert  in  the  order  therefor,  a  direction 
that  the  trial  of  tlie  indictment  be  staid  for  a  specified  time, 
reasonably  suflSicient  for  the  execution  and  return  of  the  commifision. 

8  R.  S.,  1025,  §  m 

When  stay  will  be  vacated.    ( Vm  v.  FiMm,  2  Sandf .,  690.) 

§  645.  Interrogatories,  and  notice  of  settlement. — When 
the  commission  is  ordered,  the  defendant  must  serve  upon  the 
district  attorney,  and  the  district  attorney,  if  he  intend  to  join  in 
the  commission  and  examine  witnesses  in  support  of  the  indict- 
ment, must  serve  upon  the  defendant  or  his  counsel,  a  copy  of 
the  interrogatories  to  be  annexed  thereto,  with  a  notice  of  two 
days  of  their  settlement,  before  an  officer  who  might  have  granted 
the  order  out  of  term,  as  provided  in  section  six  hundred  and 
forty-one. 

Id. 

{a)  Interrogatories,  return  o£ — The  direction  of  the  manner  of  return- 
ing the  interrogatories  must  be  signed  by  the  officer  settling  the  interrogatories. 
(Crawford  v.  Loper,  25  Barb.,  449.) 

(h)  Settlement  ot—  On  settling  the  interrogatories  the  Judge  should  allow 
only  such  as  are  pertinent  to  the  issue.  (McDornilld  v.  Ghxrruon,  2  Hilt.,  510; 
9  Abb.,  178;  BlaetdeUY.  Raymond,  Id.,  178,  n.) 
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{c)  Indorsement  of  allowance.  —  An  indorsement  on  the  commission  of 
the  allowance  of  the  interrogatories  is  sufficient,  if  it  refer  to  them  as 
annexed.    (HaUeran  v.  l^leld,  23  Wend.,  38.) 

{d)  Signed  by  connseL  —  It  is  enough  that  the  interrogatories  be  signed 
by  counsel.    {Homer  v.  Martin,  6  Cow.  156.) 

§  646.  Cross-interrogatories,  and  notice  of  settlement. — 

The  district  attorney,  and  the  defendant,  may,  in  the  same  man- 
ner, serve  cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice  of  the  settlement  thereof. 
Id. 

§  647.  What  may  be  inserted  in  interrogatories.  —  In 

the  interrogatories,  either  party  may  insert  any  question  pertinent 
to  the  issue. 
Id. 

(a)  Only  such  as  are  pertinent  allowed.  —  On  settling  the  interroga- 
tories it  is  the  duty  of  the  judge  to  allow  only  such  as  are  pertinent. 
(McDonald  v.  Garrison,  2  Hilt.,  510;  9  Abb.,  178;  BtaesdeU  v.  Baffmond,  Id., 

178,  n.) 
It  is  enough  that  the  interrogatories  be  signed  by  counsel    (H&mer  v. 

Martin,  6  Cow.,  156.) 

§  648.  What  may  be  inserted  in  interrogatories. — Upon 
the  settlement  of  the  interrogatories,  the  judge  must  expunge 
ev'ery  question  not  pertinent  to  the  issue,  and  modify  the  ques- 
tions, so  as  to  conform  them  to  the  rules  of  evidence,  and  when 
settled,  must  indorse  upon  them  his  allowance,  and  annex  them  to 
the  commission. 

8  R  8.,  1036,  §  78. 

§  649.  Direction  as  to  return  of  commission.  —  Unless 
the  parties  otherwise  consent,  by  an  indorsement  upon  the  com- 
mission, the  officer  must  indorse  thereon  a  direction,  as  to  the 
manner  in  which  it  must  be  returned ;  and  may,  in  his  discretion, 
direct  that  it  be  returned  by  mail  or  otherwise,  addressed  to  the 
clerk  of  the  court  in  which  the  indictment  is  pending,  designating 
his  name  and  the  place  where  his  office  is  kept. 

8  R.  S.,  665,  §  16. 

(a)  Directions  muBt  be  complied  witli.  —  Unless  returned  as  directed, 
it  cannot  be  read.    (Eicha/rddon  v.  Oere,  21  Wend.,  156.) 

{b)  May  stipulate  as  to  mode  of  return.  —-It  is  sufficient  if  the  return 
be  directed  in  the  mode  stipulated  by  the  parties.  {WillMms  y.  Bldridge,  1 
Hilt.,  249.) 
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{c)  May  be  returned  to  the  clerk. — A  commission  not  vitiated  by 
being  returned  to  the  clerk  of  the  original  county  after  the  place  of  trial  has 
been  changed.    (Whitney  v.  Wyneoop,  4  Abb.,  870.) 

(d)  When  delivered  to  an  attorney.  —  No  objection  that  it  was  delivered 
to  an  attorney  at  the  post-office  and  by  him  conveyed  to  the  county  clerk's 
office.    (IIorMT  V.  Martin,  6  Cow.,  156;  see  HaOeran  v.  Field,  23  Wend.,  38.) 

{e)  No  indorsement  required. — The  commissioners  need  not  indorse 
on  the  envelope  that  they  deposited  the  same  in  the  post-office.  (BrunskiU  v. 
JamM,  11  N.  Y.,  294;  HaU  v.  Ba/rtan,  25  Barb.,  274.) 

§  650.  Commission,  how  executed,  —  The  commissioners, 
or  any  one  of  them,  unless  otherwise  specially  directed,  may  exe- 
cute the  commission  as  follows : 

1.  They  must  publicly  administer  an  oath  to  the  witness,  that 
his  answers  given  to  the  interrogatories  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth ; 

2.  They  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing ; 

3.  They  must  write  the  answers  of  the  witness,  as  nearly  as 
possible  in  the  language  in  which  he  gives  them,  and  read  to  him 
each  answer  as  it  is  taken  down,  and  correct  or  add  to  it,  until  it 
is  made  conformable  to  what  he  declares  is  the  truth  ; 

4.  If  the  witness  declme  answering  a  question,  that  fact,  with 
the  reason  for  which  he  declines  answering  it,  as  he  gives  it,  must 
be  stated ; 

6.  If  papers  or  documents  are  produced  before  them,  and 
proved  by  the  witness,  they  must  be  annexed  to  his  deposition,  and 
be  subscribed  by  the  witness  and  certified  by  the  commissioners  ; 

6.  The  commissioners  must  subscribe  their  names  to  each  sheet 
of  the  deposition,  and  annex  the  deposition,  with  the  papers  or 
documents  proved  by  the  witness,  to  the  commission,  and  must 
close  it  up  under  seal  and  address  it,  as  directed  thereon  ; 

7.  If  there  be  a  direction  on  the  commission,  to  return  it  by 
mail,  the  commissioners  must  immediately  deposit  it  in  the  nearest 
post-office.  If  any  other  direction  be  made,  by  the  written  con- 
sent of  the  parties,  or  by  the  officer,  on  the  commission,  as  to  its 
return,  they  must  comply  with  the  direction. 

Id.,  §17. 

( a )  One  commlBsioner.  —  One  commissioner  may,  in  certain  cases, 
execute.    {Leech  v.  A.  M.  Ins.  Co.,  4  Daly,  518.) 

(b)  Witness  must  be  examined  under  oatb.  —  Commissioners  must 
certify  that  witnesses  were  examined  under  oath.  {Bailes  v.  Cochran,  3 
Johna,  417;  Whitney  v.  Wyneoop,  4  Abb.,  870.) 
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( e )  Witnesses,  how  sworn.  ^  Witnesses  may  be  sworn  by  the  local 
authorities  if  the  law  of  the  ^lace  forbid  the  commissioners  from  administer- 
ing oath.    {Jjincoln  v.  BcUteUe,  6  Wend.,  475.) 

Oath  should  be  publicly  administered.    {ffaUeran  y.  Meid,  23  Wend.,  886.) 

{d)  Jurat. — The  jurat  must  be  signed  by  the  commissioners,  with  their 
names  of  office.    (Boot  v.  Stiles,  Col.  &  Gaines,  468;  8  Gaines,  128.) 

(e)  Interpreter.  —  An  interpreter  may  be  employed  when  necessary. 
(Leech  v.  A,  M.  Ins.  Co.,  4  Daly,  518.) 

(/)  Must  answer  specifically.  —  Witness  must  answer  each  question 
specifically.  (Umon  Bank  v.  Torrey,  5  Duer,  626;  2  Abb.,  269;  P&mmt  v. 
Hickey,  18  Johns.,  257.) 

Witness  may  state  any  fact  material,  though  detrimental  to  the  party 
interrogating.    (Van  Ness  v.  Bush,  14  Abb.,  88.) 

(g)  Cross-interrogatory.  —  Where  a  cross-interrogatory  is  not  properly 
answered  the  deposition  cannot  be  read  imless  the  defect  is  waived.  (Kimball 
V.  jDflww,  19  Wend.,  487.) 

(h)  May  appear  by  counseL  — Parties  have  a  right  to  appear  by  counsel. 
{ Unum  Bank  v.  Torrey,  5  Duer,  626;  2  Abb.,  269.) 

(i)  Must  answer  from  memory. — Witness  not  allowed  to  read  his 
answer  from  a  paper  before  prepared.  (Oreamer  v.  Jackson,  4  Abb.,  418; 
Commercial  Bank  v.  Union  Bank,  11  N.  Y.,  208;  19  Barb.,  891.) 

(j )  Exhibits.  —  As  to  paper  introduced  as  an  exhibit.  (Hotoard  v.  0.  M. 
Ins.  Co.,  9  Bos.;  645;  BrunskiU  v.  Jamss,  11  N.  Y.,  294.) 

(k)  Corrected  commission.  —  The  court  may  send  back  for  correction  a 
defective  commission.    (Keeler  v.  Vanderpoel,  1  Gode  "R.  [N.  8.],  289.) 

(I)  Motion  to  suppress.  —  A  motion  to  suppress  or  send  back  for  correc- 
tion cannot  be  made  at  the  trial.    (Gates  v.  Beecher,  8  S.  G.,  404.) 

(m)  Evasive  answers.  —  An  answer,  though  not  full  sufficient,  if  not 
clearly  evasive.  (Baker  v.  Spencer,  47  N.  Y.,  562;  Terry  v.  McNeil,  58 
Barb.,  241.) 

(n)  Uncertainty  as  to  name.  —  Where  there  are  two  persons  of  the 
same  name  of  the  commissioner  selected,  an  objection  that  it  was  not  executed 
by  the  proper  person  cannot  be  raised  for  the  first  time  at  the  trial.  (Newton 
V.  Porter,  69  N.  Y.,  183.) 

(o)  Legally  sworn.  —  If  the  commissioner  return  that  the  witness  was 
sworn,  it  will  be  presumed  that  he  was  legally  sworn.  (Bishop  v.  Ifbrgttson, 
46  N.  Y.,  688.) 

§  651.  Copy  of  last  section  to  be  annexed  to  commission. 

A  copy  of  the  last  section  must  be  annexed  to  the  commission. 
8  R  S.,  665,  §  17. 

§  652.  Commission,  how  returned,  when  delivered  to 
agent  for  that  purpose.  —  If  the  commission  and  return  be 
delivered  by  the  commissioners  to  an  agent,  he  must  deliver  it  to 
the  clerk  to  whom  it  is  directed,  or  to  a  judge  of  the  court  ia 
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wliich  the  indictmciit  is  pending,  by  whom  it  may  be  received 
and  opened,  upon  the  affidavit  of  the  agent  that  he  received  it 
from  the  hands  of  one  of  the  commissioners,  and  that  it  has  not 
been  opened  or  altered  since  he  received  it. 

Id.,  §  18. 

(a)  Agent's  affidavit. —  In  such  a  case  the  agent's  affidavit  is  indispensable. 
{JhoineOe  v.  Howland,  1  Abb.,  87.) 

( b )  Gommiflsion  delivered  to  an  atvomey.  — No  objection  to  the  return 
of  a  commission  that  it  was  delivered  at  the  post-offlce  to  the  attorney  of  one 
of  the  parties,  who  conveyed  it  to  the  clerk's  office,  there  being  no  suspicion 
of  abuse.    {Homer  v.  Martin,  6  Cow.,  166.) 

§  653.  Oonunission,  how  returned,  when  delivered  to 
agent  for  that  purpose.  —  If  the  agent  be  dead,  or  from  sick- 
ness or  other  casualty,  unable  personally  to  deliver  the  commia- 
sion  and  return,  as  prescribed  in  the  last  section,  it  may  be 
received  by  the  clerk  or  judge  from  any  other  person,  upon  his 
making  an  affidavit  that  he  received  it  from  the  agent,  that  the 
agent  is  dead,  or  from  sickness  or  other  casualty,  unable  to  deliver 
it,  that  it  has  not  been  opened  or  altered  since  the  person  making 
the  affidavit  received  it,  and  that  he  believes  it  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  commis- 
sioners. 

Id.,  §  19. 

§  654.  When  and  how  filed.  —  The  clerk  or  judge  receiving 
and  opening  the  commission  and  return  must  immediately  file  it, 
with  the  affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pending. 

Id.,  §  20. 

A  deposition  cannot  be  read  in  evidence  until  actually  filed  in  the  clerk's 
office.  {Piarker  v.  Holby,  20  Johns.,  357;  Oneida  Mfg.  Society  v.  Lawrence,  4 
Cow.,  440.) 

§  655.  Commission  returned  by  mail,  how  disposed  of. 

If  the  commission  and  return  be  transmitted  by  mail,  the  clerk  to 
whom  it  is  addressed  must  open  and  file  it  in  his  office,  where  it 
must  remain,  unless  the  court  otherwise  direct. 

Id.,  §21. 

( a )  When  returned  by  mail.  —  A  commission  returned  by  mail  addressed 
to  the  clerk  cannot  be  read,  unless  an  order  were  made  for  its  return  in  that 
manner.    {Bichardaon  v.  Chre,  31  Wend.,  156.) 
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{h)  When  deposited.  — It  is  no  objection  that  they  were  not  deposited  in 
the  post-office  immediately  after  they  were  taken.  {HaUeran  v.  Fidd,  23 
Wend.,  38.) 

( c)  Indorsement  on  envelope.  — The  commissioners  need  not  indorse  on 
the  envelope  a  certificate  that  that  they  deposited  the  return  in  the  post-office. 
(BrunskiU  v.  James,  11  N.  Y.,  294;  HaU  v.  Ba/rton,  25  Barb.,  274) 

(d)  Must  be  filed. — A  deposition  cannot  be  read  until  actually  filed. 
(Packer  v.  Holby,  20  Johns.,  857;  Oneida,  etc.,  v.  Lawrence,  4  Cow.,  440.) 

§  656.  Commission  and  return  to  be  opened  for  inspec- 
tion, and  oopies  to  be  famished.  —  The  commission  and 
return  must  at  all  times  be  open  to  the  inspection  of  the  parties, 
who  must  be  furnished  by  the  clerk  with  copies  of  the  same,  or 
of  any  part  thereof,  on  payment  of  his  fees,  at  the  rate  of  five 
cents  for  every  hundred  words. 

Id,  §  23. 

§  657.  Deposition  to  be  read  in  evidence ;  what  objec- 
tions may  be  taken  thereto.  —  The  deposition,  taken  under 
the  commission,  may  be  read  in  evidence  by  either  party  on  the 
trial,  and  the  same  objections  may  be  taken  to  a  question  in  the 
interrogatories,  or  to  an  answer  in  the  deposition,  as  if  the  witness 
had  been  examined  orally  in  court. 

Id.,  §  24. 

(a)  Formal  defects.  — Mere  formal  defects  which  are  wholly  immaterial 
may  be  disregarded.    (Bust  v.  JSclder,  41  N.  Y.,  488.) 

(b)  Substantial  compliance  with  statute.  — Where  the  statute  has  been 
substantially  complied  with,  and  the  prisoner  is  not  prejudiced,  it  is  sufficient. 
{Chodyear  v.  Votburgh,  41  How.,  421 ;  HaU  v.  Ba/rton,  25  Barb.,  374;  McCUa/ry 
v.  Mtoaa-ds,  27  id,  289.) 

(e)  Suppressing  return. — The  absence  of  the  return  which  the  statute 
requires  to  be  indorsed  on  the  commission,  is  not  a  ground  for  suppressing  the 
deposition  on  motion.    (Creamer  v.  Jackson,  4  Abb.,  413.) 

{d)  Must  have  seaL— A  commission  issued  without  a  seal  is  a  nullity,  and 
the  depositions  taken  under  It  cannot  be  read  in  evidence.  (JBML  v.  WUUamo, 
24N.  Y.,  859.) 

( e )  Must  be  filed. — ^Nor  until  filed  in  the  clerk's  office.  (Parker  y.  HoBfy, 
20  Johns.,  857;  Oneida  M^g,  Society  v.  Latorence,  4  Cow.,  440.) 

(f)  Either  party  may  read. —  The  deposition  maybe  read  by  either  party. 
(Weber  v.  Kingdand,  8  Bos.,  415.) 

The  informal  party  may  be  excluded.  (Gommeroidi  Bank  y.  Union  Bank,  11 
N.  Y.,  203.) 

(g)  Objections. —  Objections  taken  must  point  out  the  error  complained  of. 
(DalUm  y.  National  8oc„  etc,,  20  K  Y.,  82.) 
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( A )  When  answers  wUl  be  excluded.  {Lansing  v.  CocHy^  18  Abb. ,  272 ;  Bail- 
icay,  etc.,  v.  Warner,  1  8.  C,  21 ;  Fhasen  v.  Hubbard,  55  N.  Y.,  465;  Ueinetnan 
v.  Hurd,  2  Hun  824;  Meyer  y.  Levy,  54  How.,  274.) 

(f )  Objections,  when  made.  —  An  objection  to  the  Interrogatories  cannot 
be  made  on  the  triaL  [Franeee  v.  Ocean  Ina.  Co.,  6  Cow.,  404  ;  2  Wend.,  64  ; 
HaU  y.  BarUm,  25  Barb.,  274. 

O')  Bejection  of  depoaition. — If  the  witness  refuse  to  answer  a  cross- 
intorrogatory  the  whole  deposition  may  be  rejected.  {SmUh  v.  Qriffith,  8 
HiU.  838.) 

(k)  Motion  to  suppress.  —  An  objection  that  some  of  the  interrogatories 
are  not  fully  answered  must  be  made  as  soon  as  discovered,  on  a  motion  to 
suppress.    ( VUmar  v.  8ehaU,  8  J.  &  Sp.,  67;  61  N.  Y.,  688.) 

({)  Inadmissibility  of  evidence.  —  The  inadmissibility  of  evidence  is 
the  proper  ground  for  such  a  motion.  (Howard  v.  Orient  Ml  Ins.  Go.,  9 
Bos.,  645.) 

{m)  Cross-interrogatory.  —  A  deposition  will  not  be  suppressed  because 
an  answer  to  a  cross-interrogatory  is  not  fulL  (Baker  v.  Spencer,  47 
N.  Y.,  562.) 

An  answer  not  responsive  may  be  excluded  on  objection.  (Lansing  v. 
Cooley,  18  Abb.,  272.) 

(n)  Answer  not  responsive. — An  answer  not  responsive  will  be 
excluded.    (BaUway  Paei.  Ass.  Co.  v.  Warner,  1  S.  C,  21,  add.) 

(o)  Competent  testimony.  —  Testimony  otherwise  competent  not  to  be 
rejected.    (Fhssin  v.  Hubbard,  55  N.  Y.,  465.). 

(p)  Answer  and  cross-interrogatories. — If  the  answer  of  a  witness  to 
a  direct  interrogatory  be  properly  excluded,  all  cross-interrogatories  must  also 
be,  if  dependent  thereon.    (Flemming  v.  HoUenback,  7  Barb.,  271.) 

(q)  When  stricken  out.  —  The  deposition  wUl  be  stricken  out  on  the 
trial  if  evasive  or  untrutliful,  or  if  the  witness  has  not  fully  and  fairly 
answered  the  cross-interrogatories.    (Terry  v.  McNeU,  58  Barb.,  241.) 

(r)  T.ttftiiiTig  questions.  —  An  objection  to  a  question  as  leading  must  be 
made  on  settlement  of  the  interrogatories,  or  it  is  waived.  (HazUtoood  v. 
HenUntoay,  8  8.  C,  787.) 

(s)  Deposition  may  be  read,  though  witness  is  in  court.  —  A  party 
who  has  taken  the  testimony  of  a  witness  residing  abroad,  under  a  conmiis- 
sion,  may  read  the  deposition,  though  the  witness  be  in  court;  he  is  not 
bound  to  call  the  witness,  but  he  may  be  called  and  examined  by  the  other 
8id^.    (Phcenix  v.  Baldwin,  14  Wend.,  62.) 

( t )  Original  commission  must  be  used.  —  The  original  commission  must 
be  used  when  the  cause  is  tried  in  the  county  to  which  it  is  returned.  In 
another  county  an  authenticated  copy  may  be  used.  (Bishop  v.  Fergtison,  46 
N.  Y.,  688.) 

(u)  Either  party  may  read  cross-interrogatories.— The  party  who  took 
the  commission  may  read  the  answers  to  the  cross-mterrogatories,  though  the 
other  party  object.    (Marshal  v.  WaterUnon  8.  E.  Co.,  10  Hun,  468.) 

(a)  Opinion  of  witness.  —  When  the  answer  is  leading,  and  the  answer  is 
the  expression  of  the  judgment  of  the  witness  upon  the  fact,  it  cannot  be  read 
upon  the  trial    (Meyer  v.  Leiiy,  54  How.,  274.) 
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(w)  VHien  witness  peruses  botli  sets  of  questions.  —  The  mere  fact  that 
the  witness  was  permitted  to  peruse  both  sets  of  interrogatories,  prior  to  his 
examination,  not  sufficient  ground  for  the  rejection  of  the  evidence.  (BuUer 
V.  Flanders,  66  How.,  812.) 

(x)  Discretionary  power  of  court.  —  The  court  has  discretionary  power 
upon  objections.  (Cope  v.  Sibley,  12  Barb.,  521;  HaaHewood  v.  Hefmnway,  3 
8.  C,  787.) 

{y)  Two  persons  of  same  name.  —  Where  there  were  two  persons  by  the 
name  of  the  commissioner  selected,  an  objection  that  it  was  not  executed  by  the 
proper  person  cannot  be  raised  for  the  first  tune  at  the  trial  {Newton  v.  Borter^ 
69  N.  Y.,  188.) 


CHAPTEE  V. 


INQUIRY  IKTO  the  INSANIXr  OF  THE  DEFENDANT  BEFOBK  OB  DUKINO 

THE  TBIAL,  OB  AFTEB  CONVICTION. 

Section  658.  Appointment  of  commission ;  their  proceedings. 

659.  If  found  insane,  trial  or  judgment  suspended,  and  defendant  to 

be  committed  to  state  lunatic  asylum,  if  his  discharge  be  dan- 
gerous to  the  public  peace  or  safety. 

660.  If  defendant  conunitted,  bail  exonerated  or  deposit  of  money 

refunded. 

661.  Detention  of  defendant  In  asylum,  and  proceedings  on  his 

becoming  sane. 

662.  Expenses  incident  to  sending  defendant  to  asylum,  how  paid. 

§  658.  Appointment  of  oommission ;  their  proceedings. 

When  a  defendant  pleads  insanity,  as  prescribed  in  section  three 
hundred  and  thirty-six,  the  court  in  which  the  indictment  is 
pending,  instead  of  proceeding  with  the  trial  of  the  indictment, 
may  appoint  a  commission  of  not  more  than  three  disinterested 
persons  to  examine  him  and  report  to  the  court  as  to  his  sanity  at 
the  time  of  the  commission  of  the  crime. 

If  a  defendant  in  confinement,  under  indictment,  appears  to 
be,  at  any  time  before  or  after  conviction,  insane,  the  court  in 
which  the  indictment  is  pending,  unless  the  defendant  is  under 
sentence  of  death,  may  appoint  a  like  commission  to  examine 
him  and  report  to  the  court  as  to  his  sanity  at  the  time  of  the 
examination. 

The  commission  must  summarily  proceed  to  make  their  exam- 
ination. Before  commencing  they  must  take  the  oath  prescribed 
in  the  Code  of  Civil  Procedure  to  be  taken  by  referees.  They 
must  be  attended  by  the  district  attorney  of  the  county,  and  may 
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call  and  examine  witnesses  and  compel  their  attendance.  The 
counsel  of  the  defendant  may  take  part  in  the  proceedings. 
When  the  commissioners  have  concluded  their  examination  they 
must  forthwith  report  the  facts  to  the  court  with  their  opinion 
thereon. 

2  R.  S.,  845,  g§  20,  21. 

As  to  form  of  commissioner's  oath,  see  Code  Civil  Procedure,  §  1016. 

§  659.  If  fbund  insane,  trial  or  judgment  suspended, 
and  defendant  to  be  committed  to  state  lunatic  asylum, 
if  his  discharge  be  dangerous  to  the  public  peace  or 
safety.  —  If  the  commission  find  the  defendant  insane,  the  trial 
of  judgment  must  be  suspended  until  he  becomes  sane ;  and  the 
court,  if  it  deem  his  discharge  dangerous  to  the  public  peace  or 
safety,  must  order  that  he  be,  in  the  meantime,  committed  by 
the  sherifiE  to  a  state  lunatic  asylum ;  and  that  upon  his  becoming 
sane,  he  be  re-delivered  by  the  superintendent  of  the  asylum  to 
the  sheriff. 

Id. 

§  660.  If  defendant  committed,  bail  exonerated  or 
deposit  of  money  refunded.  —  The  commitment  of  the 
defendant,  as  mentioned  in  the  last  section,  exonerates  his  bail, 
or  entitles  a  person  authorized  to  receive  the  property  of  the 
defendant,  to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

New. 

§  661.  Detention  of  defendant  in  asylum,  and  proceed- 
ings on  his  becoming  sane.  —  If  the  defendant  be  received 
into  the  asylum,  he  must  be  detained  there  until  he  becomes  sane. 
When  he  becomes  sane,  the  superintendent  must  give  a  written 
notice  of  that  fact  to  a  judge  of  the  supreme  court  of  the  district 
in  which  the  asylum  is  situated.  The  judge  must  require  the 
sheriff  without  delay  to  bring  the  defendant  from  the  asylum  and 
place  him  in  the  proper  custody  until  he  be  brought  to  trial,  judg- 
ment, or  execution  as  the  case  may  be,  or  be  legally  discharged. 

3  R  B.,  847,  g  81. 

§  662.  Expenses  incident  to  sending  defendant  to  asy- 
lum, how  paid«  —  The  expenses  of  sending  the  defendant  to 
the  asylum,  of  keeping  him  there,  and  of  bringing  him  back,  are, 
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• 

in  the  first  instance,  chargeable  to  the  county  from  which  he  was 
sent ;  but  the  county  may  recover  them  from  the  estate  of  the 
defendant,  if  he  have  any,  or  from  a  relative,  town,  city,  or 
county,  bound  to  provide  for  and  maintain  him  elsewhere. 
2  R.  S.,  848,  §  82. 

CHAPTEE  VI. 

COMPROMISING   CERTAIN   CRIMES,   BY   LEAVE   OF  THE   COURT. 

Section  668.  Certain  crimes,  for  which  the  party  injured  has  a  civil  action, 

may  be  compromised. 

664.  Compromise  to  be  by  permission  of  the  court;  order  thereon. 

665.  Order,  a  bar  to  another  prosecution. 

666.  No  public  offense  to  be  compromised,  except  as  provided  in  this 

chapter. 

§  663.  Certain  crimes  fbr  which  the  party  injured  has 
a  civil  action,  may  be  compromised.  — When  a  defendant 
is  held  to  answer,  on  a  charge  of  a  misdemeanor,  for  which  the 
person  injured  by  the  act  constituting  the  crime  has  a  remedy 
by  a  civil  action,  the  crime  may  be  compromised,  as  provided  in 
the  next  section,  except  when  it  was  committed, 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of 
the  duties  of  his  office ; 

2.  Kiotously;  or 

3.  With  an  intent  to  commit  a  felony. 
8  R  8.,  1024,  §§  70,  73. 

§  664.  Ck>mpromise  to  be  by  permission  of  the  court ; 
order  thereon.  —  If  the  party  injured  appear  before  the  court, 
to  which  the  depositions  and  statement  are  required,  by  section 
two  hundred  and  twenty-one,  to  be  returned,  at  any  time  before 
trial  on  an  indictment  for  the  crime,  and  acknowledged  in  writing 
that  he  has  received  satisfaction  for  the  injury,  the  court  may,  in 
its  discretion,  and  on  payment  of  the  costs  incurred,  if  it  shall 
see  fit  so  to  direct,  order  all  proceedings  to  be  stayed  upon  the 
prosecution,  and  the  defendant  to  be  discharged  therefrom.  But 
in  that  case  the  reasons  for  the  order  must  be  set  forth  therein 
and  entered  upon  the  minutes. 

Id. 

A  misdemeanor  cannot  be  compounded  by  the  parties  unless  by  consent  of 
the  court  or  with  the  approbation  of  the  district  attorney.  {Oiltnore'$  com,  2 
G.  H.  Rec,  29.) 
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( a )  After  conviction.  —  An  assault  and  battery  cannot  be  compromised 
after  conviction.    (PeapU  v.  Bishop,  6  Wend.,  111.) 

{b)  Trial  for  compounding  felony.  —  On  the  trial  of  an  indictment  for 
compounding  a  larceny,  the  acquittal  of  the  principal  offender  is  no  defense. 
{People  Y.BueJdand,  13  Wend.,  692.) 

A  trial  for  an  assault  and  battery  will  not  be  stayed  because  a  civil  action  is 
pending,  but  conviction  and  sentence  may  be  had.  {JPeaple  v.  Judges  of 
Tennessee,  13  Johns.,  85.) 

(c)  Kote  given  in  settlement  void.  —  A  note  given  in  settlement  of  a 
crime  punishable  in  a  state  prison  is  void.  {Couehman  v.  Trenehard,  58  Barb., 
165.) 

§  665.  Order  a  bar  to  another  prosecution.  —  The  order 
authorized  by  the  last  Bection  is  a  bar  to  another  prosecution  for 
the  same  ofiense. 

Id.,  §  72. 

§  666.  No  public  ofiense  to  be  compromiBed,  except  as 

provided  in  this  chapter.  —  No  crime  can  be  compromised, 

nor  can  any  proceeding  for  the  prosecution  or  punishment  thereof 

ipon  a  compromise  be  staid,  except  as  provided  in  sections  six 

hundred  and  sixty-three  and  six  hundred  and  sixty-four. 

New.    (See  Penal  Code,  %  12S  etseg.) 


OHAPTEE  11. 

DISiaSSAL    OF    THK    AOTION,    BEFOBB    OB    AFTBB    INDIOFMBNT,    FOB 

WANT  OF    PBOSECDTION   OB   OTHEBWISB. 

Section  667.  Diflmiasal,  when  a  person  held  to  answer  is  not  indicted  at  the 

next  term  thereafter. 

668.  When  a  person  indicted  is  not  brought  to  trial  at  the  next  term 

thereafter. 

669.  Court  may  order  action  to  be  continued,  and  in  the  meantime 

discharge  defendant  from  custody,  on  his  own  imdertaking, 
or  on  bail. 

670.  If  action  dismissed,  defendant  to  be  discharged  from  custody, 

or  his  bail  exonerated,  or  deposit  of  money  refunded. 

671.  Court  may  order  indictment  to  be  dismissed. 

679.  IfoUe  prosequt  abolished;  no  indictment  to  be  dismissed  or  aban- 
doned, except  according  to  this  chapter. 
678.  Dismissal,  a  bar,  in  misdemeanor,  but  not  in  felony. 

§  667.  DismiBsal,  when  a  person  held  to  answer  is  not 
indicted  at  the  next  term  thereafter.  — ^When  a  person  has 

17 
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been  held  to  answer  for  a  crime,  if  an  indictment  be  not  found 
against  him,  at  the  next  term  of  the  court  at  which  he  is  held  to 
answer,  the  court  may,  on  application  of  the  defendant,  order  the 
prosecution  to  be  dismissed,  unless  good  cause  to  the  contrary  be 
shown. 

8RS.,  1046,  §59. 

§  668.  When  a  person  indicted  is  not  brought  to  trial 
at  the  next  term  thereafter.  —  If  a  defendant,  indicted  for  a 
crime  whose  trial  has  not  been  postponed  upon  his  application, 
be  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the 
indictment  is  triable,  after  it  is  found  the  court  may,  on  applica- 
tion of  the  defendant,  order  the  indictment  to  be  dismissed,  unless 
good  cause  to  the  contrary  be  shown. 

8  R.  S.,  1081,  §§  84,  85. 

§  669.  Court  may  order  action  to  be  continued,  and  in 
the  meantime  discharge  defendant  from  custody,  on  his 
own  undertaking,  or  on  baiL — If  the  defendant  be  not 
indicted  or  tried,  as  provided  in  the  last  two  sections,  and  sufficient 
reason  therefor  be  shown,  the  court  may  order  the  action  to  be 
continued  from  term  to  term,  and  in  the  meantime  may  dis- 
charge the  defendant  from  custody,  on  his  own  undertaking,  or 
on  the  undertaking  of  bail  for  his  appearance  to  answer  the 
charge  at  the  time  to  which  the  action  is  continued. 

Id.,  §  86. 

§  670.  If  action  dismissed,  defendant  to  be  discharged 
from  custody,  or  his  bail  exonerated,  or  deposit  of  money 
refunded.  —  If  the  court  direct  the  action  to  be  dismissed,  the 
defendant  must,  if  in  custody,  be  discharged  therefrom,  or  if 
admitted  to  bail,  his  bail  is  exonerated,  or  money  deposited 
instead  of  bail  must  be  refunded  to  him. 

New. 

§  671.  Ck>urt  may  order  indictment  to  be  dismissed.— 

The  court  may,  either  of  its  own  motion,  or  upon  the  application 
of  the  district  attorney,  and  in  furtherance  of  justice,  order  an 
action,  after  indictment,  to  be  dismissed. 
New. 
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§  672.  Nolle  prosequi  abolished ;  no  indictment  to  be 
dismissed  or  abandoned  except  according  to  this  chap- 
ter. —  The  entry  of  a  noUe  p7*0isequi  is  abolished ;  and  neither 
the  attorney-general,  nor  the  district  attorney,  can  discontinue  or 
abandon  a  prosecution  for  a  crime,  except  as  provided  in  the  last 
section. 

8R  S.,  1023,  §66. 

§  673.  Dismissal,  a  bar  in  misdemeanor,  but  not  in 
felony.  —  An  order  for  the  dismissal  of  the  action,  as  provided 
in  this  chapter,  is  a  bar  to  another  prosecution  for  the  same 
(itTense,  if  it  be  a  misdemeanor;  but  it  is  not  a  bar,  if  the  ofEense 
charged  be  a  felony. 

New.    (See  §  9,  cmie,  and  cases  there  cited.) 


CHAPTEE  Vm. 

BEMirnNO  THB  PUNISHMENT  IN   OBBTAIN  OASES. 

Section  674  Panishment,  upon  conviction  of  a  master  of  a  vessel  from  a 

foreign  country. 

§  674.  Panishment,  ui)on  oonviction  of  a  master  of  a 
vessel  from  a  foreign  country.  —  When  the  master  of  a  vessel 
arriving  from  a  foreign  country  is  convicted  of  having  knowingly 
brought  a  person  convicted  therein  of  a  crime,  which,  if  commit- 
ted in  this  state,  would  be  a  felony,  to  a  place  within  the  state, 
the  court  before  which  the  conviction  is  had  may,  if  satisfied 
that  the  defendant  has  reconveyed  the  convict  to  the  place  from 
which  he  took  him,  and  on  payment  of  the  costs  of  prosecution, 
order  the  punishment  upon  the  conviction  to  be  remitted. 

8  R  8.,  978,  §8  67,  68 :  Laws  1883,  ch.  280,  §§  1,  2. 
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CHAPTER  IX. 

PBOOEEDINGB   AGAINST  CX>RPORATIONB. 

Bbction  675.  Summons  upon  an  information  or  presentment  against  a  corpo- 
ration, by  whom  issued,  and  when  returnable. 
676   Form  of  the  summons. 

677.  When  and  how  served. 

678.  Examination  of  the  charge. 

679.  Certificate  of  the  magistrate,  and  return  thereof  with  the  depo- 

sitiona 
'  680.  Grand  jury  may  proceed  as  in  the  case  of  a  natural  person. 

681.  Api)earance,  and  plea  to  indictment,  and  proceedings  thereon. 

682.  Fine,  on  conviction,  how  collected. 


§  675.  Summons  upon  an  information  or  presentment 
against  a  corporation,  by  whom  issued,  and  when  return- 
able«  —  Upon  an  information  against  a  corporation,  the  magis- 
trate must  issue  a  summons,  signed  by  him,  with  his  name  of 
office,  requiring  the  corporation  to  appear  before  him,  at  a  speci- 
fied time  and  place,  to  answer  the  charge ;  the  time  to  be  not 
less  than  ten  days  after  the  issuing  of  the  summons. 

8R  S.,  1046,  §§56,  57,  58. 

§  676.  Form  of  the  summons.  —  The  summons  must  be  in 
substantially  the  following  form : 

"  County  of  Albany,  [or  as  the  case  may  be.} 

"  In  the  name  of  the  people  of  the  state  of  New  York : 
"  To  the  [naming  the  corporation.] 

"  You  are  hereby  summoned  to  appear  before  me,  at  [naming 
the  place,]  on  [specifying  the  day  and  hour,]  to  answer  a  charge 
made  against  you,  upon  the  mformoHon  of  A.  B.y  for  [designatp 
ing  the  offense,  generally.] 

"  Dated  at  the  city^  [or  *  town,']  of  ,  the     day  of  , 

18    . 

G.  H.,  Justice  of  ikepeaceP 

[Or  as  the  case  may  be.] 
New  in  form.    (See  Id.) 

§  677.  When  and  how  served.  —  The  summons  must  be 
served  at  least  five  days  before  the  day  of  appearance  fixed 
therein,  by  delivering  a  copy  thereof  and  showing  the  original  to 
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the  president,  or  other  head  of  the  corporation,  or  to  the  secretary, 
ca^er,  or  managing  agent  thereof. 
Id. 

§  678.  Examination  of  the  charge. — At  the  time  appointed 
in  the  sammons,  the  magistrate  must  proceed  to  investigate  the 
charge,  in  the  same  manner  as  in  the  case  of  a  natural  person 
brought  before  him,  so  far  as  those  proceedings  are  applicable. 
Id. 

§  679.  Oertificate  of  the  magistrate,  and  return  thereof 
with  the  depositions.  —  After  hearing  the  proofs,  the  magis- 
trate must  certify  upon  the  depositions,  either  that  there  is  or  is 
not  sufficient  cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  and  must  return  the  depositions  and  certificate,  in  the 
manner  prescribed  in  section  two  hundred  and  twenty-one. 
Id. 

§  680.  Grand  jnry  may  proceed  as  in  the  case  of  a 
natural  person.  —  If  the  magistrate  return  a  certificate  that 
there  is  sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may  proceed  thereon,  as  in  the 
case  of  a  natural  person  held  to  answer. 
Id. 

§  681.  Api>earance,  and  plea  to  indictment,  and  proceed- 
ings thereon.  —  If  an  indictment  be  found  against  a  corporation, 
it  may  appear  by  counsel,  to  answer  the  same.  If  it  do  not  thus 
appear,  a  plea  of  not  guilty  must  be  entered,  and  the  same  pro- 
ceedings had  thereon  as  in  other  cases. 
Id. 

§  682.  Fine,  on  oonviotion,  how  collected.  —  When  a  fine 
is  imposed  upon  a  corporation,  on  conviction,  it  may  be  collected 
by  virtue  of  the  order  imposing  it,  by  the  sheriff  of  the  county, 
out  of  their  real  and  personal  property,  in  the  same  manner  as 
upon  an  execution  in  a  civil  action. 
Id. 
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CHAPTER  X. 

ENTITLING  AFFIDAVTrS. 

Section  688.  Afladavits  defectively  entitled,  valid. 


§  683.  Affidavits  defectively  entitled,  valid.  —  It  Ib  not 

necessary  to  entitle  an  affidavit  or  deposition,  in  the  action, 
whether  taken  before  or  after  indictment,  or  upon  an  appeal ;  but 
if  made  without  a  title,  or  with  an  erroneous  title,  it  is  as  valid 
and  effectual  for  every  purpose,  aa  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indictment  or  appeal  in  which 
it  is  made. 
New. 

(a)  Omission  of  name. — An  affidavit  is  not  defective  because  the  chris- 
tian name  of  a  party  is  omitted  from  the  title.  (Maury  v.  Van  Amum,  1  Hill, 
870.) 

(b)  Unsigned  affidavit.  —  An  affidavit  need  not  be  signed  by  deponent. 
(Hall  V.  Spicer,  Col.  &  Caines,  495;  3  Caines,  160;  Kenyan  v.  YvrffU,  8  Johns., 
540;  Smle  v.  Chase,  1  Rob.,  222;  1  Abb.  [N.  8.],  48.) 

(c)  Title  of  office.  —  An  affidavit  is  prima  fade  sufficient  if  by  the  officer 
before  whom  it  is  taken,  though  he  omit  the  title  of  his  office.  (Hunter  v. 
Lacorde,  6  Cow.,  728;  People  v.  Hens,  Commcn  Pleas.,  6  Wend.,  548.) 

(d)  Need  not  state  that  deiK>nent  appeared.  —  Also  good  though  the 
officer  do  not  expressly  state  that  deponent  appeared  before  hinL  (MerriU  v. 
Ghiman,  2  Cow.,  652  ) 


OHAPTEE  XI. 

ERBOBS  AKD  HISTAEES  IN  PLEADINaS  AND  OTHER  PBOOEEDINGS. 

Section  684.  Errors,  etc.,  when  not  material 

§  684.  Errors,  etc.,  when  not  materiaL  —  Neither  a 
departure  from  the  fonn  or  mode  prescribed  by  this  Code  in 
respect  to  any  pleadings  or  proceedings,  nor  an  error  or  mis- 
take therein,  renders  it  invalid,  unless  it  have  actually  prejudiced 
the  defendant,  or  tend  to  his  prejudice  in  respect  to  a  substantial 
right. 
New. 
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CHAPTEE  XII. 

DISPOSAL  OF  PSOPEBTT  STOLEN  OB  EMBEZZLED. 

BBonoN  685.  When  property,  alleged  to  be  stolen  or  embezzled,  comes  into 

custody  of  peace  officer. 

686.  Order  for  its  delivery  to  owner. 

687.  When  it  comes  into  custody  of  magistrate,  he  must  deliver  it 

to  owner,  on  proof  of  title  and  payment  of  expenses. 

688.  Court  in  which  trial  is  had  for  stealing  or  embezzling  it,  may 

order  it  to  be  delivered  to  owner. 

689.  If  not  claimed  in  six  months,  to  be  delivered  to  county  super- 

intendent of  the  poor,  or  in  New  York,  to  commissioners  of 

charities  and  corrections. 
600.  Beceipt  for  money  or  property  taken  from  a  person  arrested 

for  a  public  offense. 
691.  Duties  of  police  clerks  in  the  city  of  New  York,  etc. 

§  685.  When  proi>6rty9  alleged  to  be  stolen  or  embez- 
zled, comes  into  custody  of  peace  officer. — When  property, 
alleged  to  have  been  stolen  or  embezzled,  comes  into  the  custody 
of  a  peace  officer,  he  must  hold  it,  subject  to  the  order  of  the 
magistrate  authorized  by  the  next  section  to  direct  the  disposal 
thereof. 

8R  8.,  1046,  §61. 

§  686.  Order  for  its  delivery  to  owner.  —  On  satisfactory 
proof  of  the  title  of  the  owner  of  the  property,  the  magistrate 
before  whom  the  information  is  laid,  or  who  examines  the  charge 
against  the  person  accused  of  stealing  or  embezzling  the  property, 
may  order  it  to  be  delivered  to  the  owner,  unless  its  temporary 
retention  be  deemed  necessary  in  furtherance  of  justice,  on  his 
paying  the  reasonable  and  necessary  expenses  incurred  in  its 
preservation,  to  be  certified  by  the  magistrate.  The  order  entitles 
the  owner  to  demand  and  receive  the  property. 

Id.,  03. 

The  magistrate  before  whom  the  property  is  brought,  has  authority  to  order 
the  delivery  thereof  to  the  party  entitled  to  it  (Eoughton  v.  Botckman  et  al,, 
47  Barb.,  888.) 

§  687.  When  it  comes  into  custody  of  magistrate,  lie 
must  deliver  it  to  owner  on  proof  of  title  and  pasrment 
of  expenses,  —  If  property  stolen  or  embezzled  come  into  the 
cnstody  of  a  magistrate,  it  must,  unless  its  temporary  retention 
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be  deemed  necessary  in  furtherance  of  justice,  be  delivered  to 
the  owner,  on  satisfactory  proof  of  his  title,  and  on  his  paying 
the  necessary  expenses  incurred  in  its  preservation,  to  be  certified 
by  the  magistrate. 
Id.,  §  58;  see  Haughton  v.  Baekman  et  al,  47  Barb.,  898. 

§  688.  Court  in  which  trial  is  had  for  stealing  or 
embezzling  it,  may  order  it  to  be  delivered  to  owner. — 

If  property  stolen  or  embezzled  have  not  been  delivered  to  the 
owner,  the  court  before  which  a  trial  is  had  for  stealing  or 
embezzling  it  may,  on  proof  of  his  title,  order  it  to  be  restored 
to  the  owner. 

Id.,  §54. 

§  689.  If  not  claimed  in  six  months,  to  be  delivered  to 
county  superintendent  of  the  i>oor,  or,  in  New  Tork,  to 
commissioners  of  charities  and  corrections.  —  If  property 
stolen  or  embezzled  be  not  claimed  by  the  owner  before  the 
expiration  of  six  months  from  the  conviction  of  a  person  for 
stealing  or  embezzling  it,  the  magistrate  or  other  oflScer  having 
it  in  his  custody  must,  on  payment  of  the  necessary  expenses 
incurred  in  its  preservation,  deliver  it  to  the  county  superintend- 
ents of  the  poor,  or,  in  the  city  of  New  York,  to  the  commis- 
sioners of  charities  and  corrections,  to  be  applied  for  the  benefit 
of  the  poor  of  the  county  or  city,  as  the  case  may  be. 

Id.,  §  55. 

§  690.  Receipt  for  money  or  property  taken  from  a 
person  arrested  for  a  public  offense.  —  Except  in  the  city  of 
New  Tork,  when  money  or  other  property  is  taken  from  a  defend- 
ant, arrested  upon  a  charge  of  a  crime,  the  officer  taking  it  must, 
at  the  time,  give  duplicate  receipts  therefor,  specifying  particu- 
larly the  amount  of  money  or  the  kind  of  property  taken ;  one 
of  which  receipts  he  must  deliver  to  the  defendant,  and  the  other 
of  which  he  must  forthwith  file  with  the  clerk  of  the  court  to 
which  the  depositions  and  statement  must  be  sent,  as  provided  in 
section  two  hundred  and  twenty-H>ne. 
New 

§  691.  Duties  of  police  clerks  in  the  city  of  New  Tork, 
etc. — The  commissioners  of  police  of  the  city  of  New  York  may 
designate  some  person  to  take  charge  of  all  property  alleged  to 
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be  stolen  or  embezzled,  and  which  may  be  brought  into  the  police 
office,  and  all  property  taken  from  the  person  of  a  prisoner,  and 
may  prescribe  regulations  in  regard  to  the  duties  of  the  clerk  or 
clerks  so  designated,  and  to  require  and  take  security  for  the 
faithful  performance  of  the  duties  imposed  by  this  section ;  and 
it  shall  be  the  duty  of  every  officer  into  whose  possession  such 
property  may  come  to  deliver  the  same  forthwith  to  the  person 
so  designated. 
New. 


OHAPTEE  Xm. 

BEPBIEVES,  OOHHUTATIONS  AND  PARDONS. 

Section  692.  Power  of  governor  to  grant  reprieves,  commutations  and 

pardons. 

693.  His  power,  in  respect  to  convictions  for  treason  ;  duty  of  the 

legislature  in  such  cases. 

694.  Governor  to  communicate  annually  to  legislature,  reprieves, 

commutations  and  pardons. 

695.  Report  of  case;  how  and  from  whom  required. 
606.    } 

697.    \  Repealed  in  1883 . 
69a    ) 

§  692.  Power  of  governor  to  grant  reprieves,  oommuta- 
tions  and  i)ardons.  —  The  governor  has  power  to  grant 
reprieves,  commntations  and  pardons,  after  conviction,  for  all 
offenses,  except  treason  and  cases  of  impeachment,  npon  snch 
conditions,  and  with  such  restrictions  and  limitations,  as  he  may 
think  proper,  subject  to  the  regulations  provided  in  this  chapter. 

N.  T.,  Const,  art  IV.,  §  5. 

(a )  Void  provision. — ^A  provision  in  a  pardon  that  it  shall  not  remove  dis- 
abilities is  void.    (PeopU  V.  Pe<ue,  8  Johns.  Cas.,  888.) 

( b)  Eifect  of  pardon. — Pardon  of  one  imprisoned  for  life  does  not  restore 
the  rights  of  previous  marriage  or  guardianship.    (2  R  8.,  189,  §  7.) 

(e)  Fraudulently  olytained  pardon.  —  The  court  cannot  go  behind  a  par 
don,  though  fraudolently  obtained.    {In  re  Sndpmoin,  8  How.,  478.) 

( d)  Oonditional  pardon  and  breach  thereof.— In  case  of  breach  of  a  cou 
ditional  pardon,  the  recipient  may  be  remanded,  and  the  original  sentence  exe- 
cuted.   (PeopU  V.  letter,  1  Park.,  47.) 
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§  693.  His  power,  in  respect  to  convictioiis  for  treason ; 
duty  of  the  legislature  in  such  cases.  —  He  may  also  sus- 
pend the  execution  of  the  sentence,  upon  a  conviction  for  treason, 
until  the  case  can  be  reported  to  the  legislature,  at  its  next  meet- 
ing, when  the  legislature  must  either  pardon  or  commute  the 
sentence,  direct  the  execution  thereof,  or  grant  a  further  reprieve. 
Id. 

§694.  Governor  to  comnniTiicate  aTiTnially  to  legislature, 
reprieves,  commutations  and  pardons.  ~  He  must  annually 
communicate  to  the  legislature,  each  case  of  reprieve,  commuta- 
tion or  pardon ;  stating  the  name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence  and  its  date,  and  the  date 
of  the  commutation,  pardon  or  reprieve. 
Id. 

§  695.  Beport  of  case ;  how  and  fix>m  whom  required. 

When  an  application  is  made  to  the  governor  for  a  pardon,  he 
may  require  the  presiding  judge  of  the  court  before  which  the 
conviction  was  had,  or  the  district  attorney  by  whom  the  action 
was  prosecuted,  to  furnish  him  without  delay,  with  a  statement 
of  the  facts  proved  on  the  trial,  and  of  any  other  facts  having 
reference  to  the  propriety  of  granting  or  refusing  the  pardon. 
8  R  S.,  1044,  §  89. 

§  696.  Notice  to  district  attorney,  of  application  for 
pardon. —  At  least  ten  days  before  the  governor  acts  upon  an 
application  for  a  pardon,  written  notice  of  the  intention  to  apply 
therefor,  signed  by  the  person  applying,  must  be  served  upon  the 
district  attorney  of  the  county  where  the  conviction  was  had, 
and  proof,  by  affidavit,  of  the  service  must  be  presented  to  the 
governor.    (This  section  repealed  in  1882.) 

Id.,  §  40;  Laws  1849,  eh.  810. 

§  697.  Publication  of  notice.  —  Unless  dispensed  with  by 
the  governor,  a  copy  of  the  notice  must  also  be  published,  for 
thirty  days  from  the  first  publication,  in  the  state  paper,  if  there 
be  one,  and  in  a  paper  in  the  county  in  which  the  conviction  was 
had,  nearest  to  the  place  of  conviction  ;  and  in  the  city  of  New 
York,  in  a  paper  designated  by  the  governor,  with  reference  to 
its  having  the  largest  circulation.  (This  section  repealed  in  1882.) 

Id.,  §  41. 
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§  698.  Papers  relating  to  application,  to  be  filed  with 
secretary  of  state.  —  "When  the  governor  grants  a  reprieve, 
commutation  or  pardon,  he  must,  within  ten  days  thereafter,  file 
all  the  papers  presented  to  him  in  relation  thereto,  in  the  office 
of  the  secretary  of  state,  by  whom  they  must  be  kept  as  records 
open  to  public  inspection.  (This  section  repealed  in  1882.) 
New. 
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PART  V. 


OF  PBOOEEDIKQS  IN  OOUBTS  OF  SPECIAL  SESSIONS  AND 

POLICE  COURTS. 

TiTLS       I.   Of  the  FS00EEDING8  IN  COUBTS  OF  SPECIAL  SESSIONS  IN 

THE  OOUNnES  OTHEE  THAN  NEW  YORK. 

II.  Of  the  fboobedings  m  the  oottbts  of  speoull  ses- 
sions IN  THE  CITY  AND  COUNTY  OF  NEW  YOSK. 

ni.  Of  appeals  from  the  courts  of  special  sessions. 


TITLE  L 

OF  PROCEEDINGS  IN  COURTS  OF  SPECIAL   SESSIONS  IN  THE 

counties  other  than  new  YORK. 

BaonoN  699.  Charge  to  be  read  to  defendant,  and  he  required  to  plead. 
700.  The  plea,  and  how  put  in. 
70L  Ifisue,  how  tried. 
.  703.  Defendant  may  demand  a  trial  by  Jury. 
708.  Jury,  how  summoned. 

704.  Summoning  the  jury,  and  returning  the  list 

705.  Depositing  ballots  in  box. 

706.  Drawing  the  jury. 

707.  Challenges. 

706.  Talesmen,  when  and  how  ordered  and  summoned 
700.  Punishing  officer  for  not  returning  list,  and  issuing  new  order 
for  jury. 

710.  Jury,  how  constituted. 

711.  Their  oath. 

712.  Trial,  how  conducted. 

718.  Juiy  may  decide  in  court,  or  retire;  oath  of  officer  on  their 
retirement. 

714.  Delivering  verdict,  and  entry  thereof. 

715.  Discharge  of  jury  without  verdict. 

716.  In  such  case,  cause  to  be  retried. 

717.  Judgment  on  conviction. 

718.  Judgment  of  imprisonment,  until  fine  be  pud;  extent  of 

imprisonment. 

719.  Defendant,  on  acquittal,  to  be  discharged;  order  that  prosecu- 

tor pay  the  costs. 

720.  Judgment  against  prosecutor  for  costs. 

721.  722.  Certificate  of  conviction;  its  form. 
728.  Certificate,  when  filed. 
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Bbctiok  724.  Certificate,  conclusive  evidence. 

725.  Judgment,  by  whom  executed. 

726.  Fine,  by  whom  received  before  commitment,  and  how  applied. 

727.  Fine,  to  whom  paid  after  commitment,  and  how  applied. 

728.  Proceedings  against  magistrate  or  sheriff,  on  neglect  to  pay  fine 

into  county  treasury. 

729.  Subpoenas  for  witnesses,  and  punishing  them  for  disobedience. 

780.  Punishing  Jurors  for  non-attendance.  ^ 

781.  ^o  fees  to  Jurors  or  witnesses. 

782.  When  defendant  requests  a  trial  by  police  court,  preliminary 

examination  dispensed  with. 
788.  During  time  allowed  for  bail,  and  until  Judgment,  defendant  to 

be  continued  in  custody  of  officer,  or  conmiitted  to  JaiL 
784.  Form  of  commitment. 
786.  By  whom  executed. 

786.  Defendant  may  be  admitted  to  bail. 

787.  Bail,  how  and  by  whom  taken. 

788.  Form  of  the  undertaking. 

789.  Undertaking,  when  forfeited,  and  action  thereon. 
740.  Forfeiture,  how  and  by  whom  remitted. 

§  699.  (Amended  1882.)  Chaz^  to  be  read  to  defendant, 
and  he  required  to  plead, —  In  the  cases  in  which  the  courts  of 
special  sessions  or  police  courts  have  jurisdiction,  when  the  defend- 
ant is  brought  before  the  magistrate,  the  charge  against  him  must 
be  distinctly  read  to  him,  and  he  must  be  required  to  plead  thereto. 

8  R  S.,  1006,  §  7;  2  R  L.,  608,  g  4. 

§  700.  The  plea,  and  how  put  in  —  The  defendant  may 
plead  the  same  pleas  as  upon  an  indictment,  as  provided  in  section 
three  hundred  and  thirty-two.    His  plea  must  be  oi*al,  and  entered 
upon  the  minutes  of  the  court. 
Id.,  see  §  d82,  ante,  and  cases  there  cited. 

§  701.  Issue,  how  tried.  —  Upon  a  plea  other  than  a  plea  of 
guilty,  if  the  defendant  do  not  demand  a  trial  by  jury,  the  court 
must  proceed  to  try  the  issue. 
Id.,§a 

(a)  Waiver  of  right  to  jiuy.~lt  is  not  essential  to  a  valid  conviction  that 
the  court  inform  the  prisoner  of  his  right  to  be  tried  by  a  jury,  or  that  he 
should  expressly  waive  such  right.    {People  v.  Ghodtoin,  5  Wend.,  251.) 

(b)  Court  of  special  sessions. — A  court  of  special  sessions  can  only  acquire 
Jurisdiction  over  the  person  of  the  accused  upon  his  request  to  be  tried  before 
It,  or  his  omission  for  the  space  of  twenty-four  hours  to  give  bail  for  his 
appearance.  (People  v.  Berberrich,  20  Barb.,  224;  11  How.,  287;  see  People  v. 
FM&r,  20  Barb.,  652;  2  Park.,  402;  overruled  mWyneham&r  v.  People,  18  N. 
Y.,  878.) 
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{c)  Prisoner  must  expressly  waive  right.  — Held,  that  it  should  affirma- 
tively appear  on  the  record  that  the  prisoner  expressly  waived  his  right  to  trial 
by  jury.     {People  v.  McUlon,  89  Uow.,  454.) 

{d)  Effect  of  election.  —  By  an  election  to  be  tried  by  the  special  sessions 
the  defendant  waives  all  objections  to  the  jurisdiction  of  the  court.  {OiU  v. 
People,  3  Hun,  187;  6  S.  C,  808.) 

(e)  Infant  may  waive.  —  An  infant  may  waive  a  jury  trial  (Samnums 
T.  Wa7$EUU,  21  Hun,  515.) 

(/)  Jurisdiction  of  special  sessions.  —  Special  sessions  has  no  jurisdic- 
tion of  the  fraudulent  removal  of  a  debtor's  property,  unless  the  value  be  less 
than  fifty  dollars.  (Thomas  y.  People,  19  Wend.,  480;  /Vmw«  v.  People,  4 
Johns.,  292 ) 

{g)  Erroneous  conviction ;  petit  larceny.  —  A  conviction  for  petit  lar- 
ceny is  erroneous  if  neither  the  complaint  nor  the  warrant  show  the  value  of 
the  property  nor  the  place  where  the  offense  was  committed.  (HoweU  v. 
PeopU,  2  Hill,  281.) 

(h)  Id.  —  Special  sessions  have  jurisdiction  of  petit  larceny.  {People  v. 
Bawson,  61  Barb.,  619.) 

{*)  Cheating.  —  Also  of  the  offense  of  cheating.  (People  v.  JliiUer,  14 
Johns.,  871.) 

But  not  of  malicious  mischief.    (Watt  v.  Oreen,  5  Park.,  186.) 

(J)  Disorderly  person.  — Cannot  try  and  punish  as  a  disorderly  person. 
(People  Y,  CarroU,  3  Park.,  73.) 

§  702.  Defendant  may  demand  a  trial  by  jury.  —  Before 
the  court  hears  any  testimony  upon  the  trial,  the  defeildant  may 
demand  a  trial  by  jury. 

Id. 

(a)  Must  expressly  waive  trial  by  Jury.  — The  jurisdiction  of  the 
special  sessions  cannot  be  sustained  unless  it  affirmatively  appear  on  the  face 
of  the  record  that  the  prisoner  expressly  waived  his  right  to  a  trial  by  jury. 
(People  V.  MaUon,  89  How.,  454.) 

(b)  Prisoner  must  request  to  be  tried  by  sessions.  —  Can  only  gain 
jurisdiction  over  the  person  of  the  accused  upon  his  request  to  be  tried  before 
it,  or  his  omission  for  the  space  of  twenty-four  hours  to  give  bail  for  his 
appearance.     {People  v.  Berberrich,  20  Barb.,  224;  11  How.,  289.) 

( c )  One  tried  for  selling  intoxicating  liquors  may  have  jury  trial.  — 
One  accused  before  a  court  of  special  sessions  of  selling  intoxicating  liquors 
in  violation  of  law  is  entitled  to  a  jury  trial.    (People  v.  Baird,  11  Hun,  289.) 

(d)  Must  elect  to  be  tried  by  sessions.  —  Must  distinctly  elect  to  be 
tried  by  special  sessions.    (People  v.  Leid,  19  Alb.  L.  J.,  400.) 

§  703.  (Amended  1882.)  Jury,  how  summonecL— If  a 

trial  by  jury  be  demanded,  the  court  shall  issue  an  order  directed 
to  any  constable  of  the  county  or  marshal  of  the  city  where  the 
offense  is  to  be  tried,  and  having  authority  to  execute  process  from 
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the  court,  commanding  him  to  snmmon  twelve  good  and  lawful 
men,  qualified  to  serve  as  jurors,  and  not  exempt  from  such  ser- 
vice by  law,  and  who  shall  be  in  nowise  of  kin,  either  to  the  com- 
plainant or  the  defendant,  to  appear  before  such  court,  at  a  time  not 
more  than  three  days  from  the  date  of  the  order,  and  at  a  place  to 
be  named  therein,  to  make  a  jury  for  the  trial  of  such  offense. 
M.,§9. 

§  704.  Summoning  the  Jury,  and  returning  the  list.  — 

The  officer  to  whom  such  order  shall  be  delivered  shall  execute 
the  same  fairly  and  impartially,  and  shaU  not  summon  any  per- 
son whom  he  shall  suspect  to  be  biased  or  prejudiced  for  or 
against  the  defendant.  He  shall  summon  the  jurors  personally, 
and  shall  make  a  list  of  the  persons  summoned,  which  he  shall 
certify  and  annex  to  the  order  and  return  with  it  to  the  court. 
Id.,  §10. 

§  705.  Depositing  ballots  in  box.  —  The  names  of  the  per- 
sons returned  as  jurors  must  be  written  on  separate  ballots,  folded 
as  nearly  alike  as  possible,  so  that  the  name  cannot  be  seen,  and 
must,  under  the  direction  of  the  court,  be  deposited  in  a  box  or 
other  convenient  thing. 

IcL,  §  11. 

§  706.  DraT^ing  the  jury.  —  The  court  must  then  draw  out 
six  of  the  ballots,  successively ;  and  if  any  of  the  persons  whose 
names  are  drawn  do  not  appear,  or  are  challenged  and  set  aside, 
such  further  number  must  be  drawn  as  will  make  a  jury  of  six, 
after  all  legal  challenges  have  been  allowed. 

Id,,  §  12. 

(a)  Hust  have  a  jtiry  of  six.  —  The  special  sessions  have  no  authority 
to  tTy  a  person  by  a  jury  of  less  than  six,  though  both  parties  consent  thereto. 
{Oermond  y.  PeapU,  1  Hill,  848.) 

(h)  Jtixy  may  be  diecliarged  on  disagreement.  —  If  one  jury  cannot 
agree,  the  court  may  discharge  them  and  summon  another.  ( Vandertoerker  v. 
PlBople,  5  Wend.,  530.) 

(c)  Number  of  jurors. —  When  a  jury  may  consist  of  six  persons.  {People 
ex  rO,  Eckler  v.  Clark,  28  Hun,  874.) 

{d)  Jurisdiction  of  court  may  be  increased  by  statute.  —  A  statute 
increasing  the  jurisdiction  of  certain  courts,  is  not  unconstitutional  merely 
because  it  transfers  a  class  of  cases  from  courts  of  record  where  juries  are 
composed  of  twelve  men  to  justices*  courts,  where  they  consist  of  six  men. 
{Daw9on  v.  Horom,  61  Barb.,  469;  Peop^  ex  rd.  Met.  Board  of  Healih,  6  Abb. 
[N.  8.],  105.) 
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(e)  Common-law  right  to  jury.  —  The  right  to  a  common-law  jury  trial 
extends  only  to  cases  in  which  it  had  been  exercised  before  the  adoption  of 
the  original  Constitution.    {Duffy  y.  People,  6  Hill,  75.) 

§  707.  Challenges.  —  The  same  challenges  may  be  taken  by 
either  party,  to  the  panel  of  jurors  or  to  an  individual  juror,  as 
on  the  trial  of  an  indictment  for  a  misdemeanor,  so  far  as  appli- 
cable ;  and  the  challenge  must,  in  all  cases,  be  tried  by  the  court. 

Id.,  §12. 

§  708.  Talesmen,  when  and  how  ordered  and  sum- 
moned. —  If  six  of  the  jurors  summoned  do  not  attend,  or  be 
not  obtained,  the  court  may  direct  the  officer  to  summon  any  of 
the  bystanders,  or  others  who  may  be  competent,  and  ^nst 
whom  there  is  no  sufficient  cause  of  challenge,  to  act  as  jurors. 

Id.,  §18. 

§  709.  (Amended  1882.)  Punishing  offtcer  fbr  not  return- 
ing list,  and  Issuing  new  order  for  jury.  —  If  the  officer  to 
whom  the  order  is  delivered  do  not  return  it,  as  required  by  sec- 
tion seven  hundred  and  four,  he  may  be  punished  by  the  court,  as 
for  contempt ;  and  the  court  must  issue  a  new  order  for  the  sum- 
moninpj  of  jurors,  in  substantially  the  same  form ;  upon  which 
the  same  proceedings  must  be  had  as  upon  the  one  first  issued. 

Id..  §14. 

§  710.  Jury,  how  constituted.  —  When  six  iurors  appear 
and  are  accepted,  they  constitute  the  jury. 

Id.,  §12. 

See  cases  cited  under  §  706,  ante, 

§  711.  Their  oath.  —  The  court  must  thereupon  administer  to 
the  jury  the  following  oath  or  affirmation :  "  You  do  swear  "  [or 
you  do  solemnly  affirm,  as  the  case  may  be],  "  that  you  will  well 
and  truly  try  this  issue,  between  the  people  of  the  state  of  New 
York  and  A.  B.,  the  defendant,  and  a  true  verdict  give,  according 
to  the  evidence." 

8RS..  1007,  §16. 

§  712.  Trial,  how  conducted.  —  After  the  jury  are  sworn, 
they  must  sit  together  and  hear  the  proofs  and  allegations  of  the 


§§  713-717.]        OF  THE  State  of  New  York.  273 

parties,  which  must  be  dehvered  in  public,  and  in  the  presence 
of  the  defendant. 
Id.,  §16. 

§  713.  Jury  may  decide  in  court,  or  retire ;  oath  of 
officer  on  their  retirement.  —  After  hearing  the  proofs  and 
allegations,  the  jury  may  either  decide  in  court  or  may  retire  for 
consideration.  If  they  do  not  immediately  agree,  an  ofScer  must 
be  sworn  to  the  following  effect :  "  You  do  swear  that  you  will 
keep  this  jury  together  in  some  private  and  convenient  place, 
without  food  or  drink,  except  bread  and  water,  unless  otherwise 
ordered  by  the  court ;  that  you  will  not  permit  any  person  to 
speak  to  or  communicate  with  them,  nor  do  so  yourself,  unless  it 
be  to  ask  them  whether  they  have  agreed  upon  a  verdict ;  and 
that  you  will  return  them  into  court  when  they  have  so  agreed, 
or  when  ordered  by  the  court." 

Id.,  §17. 


§  714.  (Amended  1882.)  Delivering  verdict,  and  entry 

thereof. —  When  the  jury  have  agreed  on  their  verdict,  they  must 

deliver  it  publicly  to  the  court,  which  must  enter  it  in  its  minutes. 

Id.,  §  18  ;  PowerB  v.  People,  4  Jobiw.,  2»2;  Thomae  v.  Pe<yj^,  19  Wend., 480. 

§  715.  (Amended  1882.)  Discharge  of  jury  without  ver- 
dict.—  The  jury  cannot  be  discharged,  after  the  cause  is  submitted 
to  them,  until  they  have  agreed  upon  and  rendered  their  verdict, 
unless  for  some  cause  within  the  meaning  of  sections  four  hun- 
dred and  twenty-eight  and  four  hundred  and  twenty-nine,  the 
court  sooner  discharge  them. 

New. 

If  the  jury  cannot  agree  the  court  may  discharge  them  and  summon  another. 
(Vanderwerker  v.  People,  6  Wend.,  630;  Lattumare  v.  People,  10  How.,  836.) 

§  716.  In  such  cause,  case  to  be  retried.  —  If  the  jury  be 
discharged,  as  provided  in  the  last  section,  the  court  may  pro- 
ceed again  to  the  trial,  in  the  same  manner  as  upon  the  first  trial ; 
and  so  on  until  a  verdict  is  rendered. 

New.    (Vcmdervferker  v.  PeopHe,  supra), 

§  717.  Judgrment  on  conviction.  —  When  the  defendant 
pleads  guilty,  or  is  convicted  either  by  the  court  or  by  a  jury, 
the  court  must  render  judgment  thereon  of  fine  or  imprisonment 

18 
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or  both,  as  the  case  may  require ;  but  the  fine  cannot  exceed  fifty 
dollars,  nor  the  imprisonment  six  months. 

3  R.  S.,  1007,  §  10.  Special  sessions  may  commit  upon  conviction  at  any 
time  while  it  retains  jurisdiction.    (People  v.  Ba/w9on,  61  Barb.,  6i9.) 

( a )  Uittimus. —  A  mittimus  issued  upon  conviction  need  not  set  forth  any 
fact  not  required  by  law  to  be  stated  in  the  record.  (People  v.  Moore,  8  Park., 
465.) 

(b)  Contents  of  record  of  conviction.  —  The  record  of  the  conviction  in 
a  court  of  special  sessions,  must  show  the  jurisdiction  of  the  justices.  (Pow- 
ers V.  People,  4  Johns.,  292;  Thomas  v.  People,  10  Wend..  480.) 

(c)  Pronouncing  sentence.  —  On  a  conviction  in  a  special  sessions,  the 
sentence  must  be  pronounced  by  the  court  as  such ;  and  the  record  must  show 
that  the  court  was  then  in  session.    (Lattimore  v.  People,  10  How.,  886.) 

§  718.  Judgment  of  impxdsonment  until  fine  be  paid; 
extent  of  imprisonment. — A  judgment  that  the  defendant  pay 
a  fine  may  also  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied ;  specifying  the  extent  of  the  imprisonment,  which  can- 
not exceed  one  day  for  every  one  dollar  of  the  fine. 

Laws  1876,  ch.  61. 

The  mittimus  need  only  state  the  offense,  conviction  and  judgment  thereon, 
without  averring  the  Jurisdictional  facts.  (JShs  parte  Hogan,  55  How.,  458; 
PeoplU  V.  NeiUson,  16  Hun,  214;  see  MaUer  cf  Bweelman;  1  Ck)w.,  144.) 

§  719.  Defendant,  on  acquittal  to  be  discharged ;  order 
that  prosecutor  pay  the  costs.  —  When  the  defendant  is 
acquitted,  either  by  the  court  or  by  a  jury,  he  must  be  immedi- 
ately discharged ;  and  if  the  court  certify,  upon  its  minutes,  or 
the  jury  find  that  the  prosecution  was  malicious  or  without  proba- 
ble cause,  the  court  must  order  the  prosecutor  to  pay  the  costs  of 
the  proceedings,  or  to  give  satisfactory  security,  by  a  written 
undertaking,  with  one  or  more  sureties,  to  pay  the  same  to  the 
county  within  thirty  days  after  the  trial. 

8R  S.,  1007,  §20. 

§  720.  Judgment  against  prosecutor  for  costs.  —  If  the 

prosecutor  do  not  pay  the  costs  or  give  security  therefor,  the 
court  may  enter  judgment  against  him  for  the  amount  thereof, 
which  may  be  enforced,  in  all  respects,  in  the  same  manner  as  a 
judgment  rendered  by  a  justice's  court  held  by  a  justice  of  the 
peace. 

Id.,  g  21 ;  see  Oormand  v.  People,  1  Hill,  348. 
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§  721.  (Amended  1882.)  Certiflcate  of  conviction ;  its 
form. — When  a  conviction  is  had  upon  a  plea  of  guilty,  or  upon 
a  trial,  the  court  must  make  and  sign  a  certificate  in  substantially 
the  following  form : 

"  Court  of  special  sessions  or  police  cowrt 

"  County  of  AJharky^  town  of  Beme  [or  as  the  case  may  be]. 

"  The  People  op  the  State  of  New  Yobk 

agamst 

A.  B. 

Jam/u,a/ry  1, 18    . 

"  The  above-named  A.  B.,  having  been  brought  before  C.  D., 
justice  of  special  sessions,  justice  of  the  peace  [or  other  magis- 
trate, as  the  case  may  be],  or  police  justice  of  the  town  [or  city 
or  village]  of  [as  the  case  may  be],  charged  with  [briefly  desig- 
nating the  oJSense]. 

"And  having  thereupon  pleaded  guilty  or  not  guilty  [or  as  the 
case  may  be],  and  demanded  [or  ^  failed  to  demand,'  as  the  case 
may  be/a  j4  and  having  bin  therenpon  dnly  tri;i,  and  npou 
such  trial  duly  convicted:  It  is  adjudged  that  he  be  imprisoned  in 
the  jail  of  this  county  days  [or  *  pay  a  fine  of  dollars, 

and  be  imprisoned  until  it  be  paid,  not  exceeding  days,'  or 

both,  as  the  case  may  be]. 

"Dated  at  the  town  [or  *  city']  of  ,  the  day 

of  ,  eighteen  hundred  and 

"0.  D. 

"  Justice  of  the  peace  or  police  justice  or  other  magistrate  [as 

the  case  may  be]  of  the  town  [or  '  dty ']  of  [as  the  case  may  be]." 

8  R  8.,  1012,  §  50. 

§722.  Certificate   of    conviction;    its    form.  — If   the 

defendant  have  pleaded  guilty,  instead  of  the  second  paragraph, 
the  certificate  must  state  substantially  as  follows:    "And  the 
above-named  A.  B.  having  been  thereupon  duly  convicted,  upon 
a  plea  of  guilty." 
Id. 

§  723.  Certificate,  when  filed.  —  Within  twenty  days  after 
the  conviction,  the  court  must  cause  the  certificate  to  be  filed  in 
the  office  of  the  clerk  of  the  county. 

8  R  S.,  1012,  §  51. 
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§  724.  Certificate,  conclusive  evidence.  —  The  certificate, 
made  and  filed  as  prescribed  in  the  last  two  sections,  or  a  certified 
copy  thereof,  is  conclusive  evidence  of  the  facts  stated  therein. 

Id.,  §  58. 

§  725.  Judgment,  by  whom  ezecutecl  —  The  judgment 
must  be  executed  by  the  sheriff  of  the  county,  or  by  a  constable, 
marshal  or  policeman  of  the  city,  village  or  town  in  which  the 
conviction  is  had,  upon  receiving  a  copy  of  the  certificate  pre- 
scribed in  section  seven  hundred  and  twenty-one,  certified  by  the 
court  or  the  county  clerk. 

8  R  B.,  1011,  §  48. 

( a )  Warrant  mtust  be  directed  to  officer  executing  it. —The  warrant 
must  point  out  the  officer  who  is  to  execute  it.  {RvMeU  y.  ffuibard,  6 
Barb.,  654) 

§  726.  Fine,  by  whom  received  before  coBunitment^  and 
how  applied. — If  a  fine  imposed  be  paid  before  commitment,  it 
must  be  received  by  the  court,  and  be  applied  to  the  payment  of 
the  expenses  of  the  prosecution.  The  residue,  if  any,  must  be 
paid  by  the  court  within  thirty  days  after  its  receipt,  into  the 
county  treasury. 

8  R  S.,  1011,  §  44;  Id.,  §  54. 

§  727.  Fine,  to  whom  i)aid  after  commitment^  and  how 
applied.  —  If  the  defendant  be  committed  for  not  paying  a  fine, 
he  may  pay  it  to  the  sheriff  of  the  county,  but  to  no  other  person ; 
who  must  in  like  manner,  within  thirty  days  after  the  receipt 
thereof,  pay  it  into  the  county  treasury. 

Id.,  §  45. 

§  728.  Proceedings  againet  magistrate  or  sheriff  on 
neglect  to  pay  fine  into  county  treasury.  —  If  the  court  or 
sheriff  receiving  the  fine,  fail  to  pay  it,  or  such  part  of  it  as  is  so 
payable,  into  the  county  treasury,  the  county  treasurer  must  imme- 
diately commence  an  action  against  the  sheriff  or  the  magistrates 
composing  the  court  therefor  in  the  name  of  the  county. 

Id.,  §40. 

§  729.  Subpoenas  for  witnesses,  and  pnnlfthing  them  for 
disobedience.  —  The  court  may  issue  subpoenas  for  witnesses,  as 
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provided  in  section  six  hundred  and  eight,  and  punish  disobedi- 
ence thereof,  as  provided  in  section  six  hundred  and  nineteen. 
Id.,  47. 

§  730.  PnnlflTilng  jurors  fbr  non-attendance. — If  a  person 
summoned  as  a  juror  fail  to  appear,  he  may  be  punished  by  a  fine 
not  exceeding  five  dollars  imposed  by  the  court,  by  an  order 
entered  in  his  minutes.  The  order  is  deemed  a  judgment,  in  all 
respects,  in  favor  of  the  poor  of  the  town  or  city. 

8  R  8.,  1012,  §  48. 

§  731.  No  fees  to  jurors  or  witnesses. — ^o  fees  are  payable 
to  a  juror  or  witness,  for  his  service  or  attendance  in  a  court  of 
special  sessions. 

Id.,  g  49. 

§  732.  When  defendant  requests  a  trial  by  police  court, 
preliminary  examination  dispensed  with.  —  When  the 
defendant,  upon  being  brought  before  the  magistrate,  requests  a 
trial  by  a  court  of  special  sessions,  the  preliminary  examination  of 
the  case  is  dispensed  with. 

8  R  8.,  1005,  §  2. 

§  733.  During  time  allowed  for  bail,  and  until  judg- 
ment, defendant  to  be  continued  in  custody  of  officer 
or  committed  to  jail. — ^During  the  time  allowed  to  the  defend- 
ant to  give  bail,  and  until  judgment  is  given,  he  may  be  continued 
in  the  custody  of  the  officer,  or  committed  to  tibie  jail  of  the 
county  to  answer  the  charge,  as  the  magistrate  may  direct. 

Id.,  8  5. 

§  734.  Form  of  commitment. —  The  commitment  must  be 
signed  by  the  magistrate,  by  his  name  of  office,  and  must  be  in 
substantially  the  following  form : 

"  The  sheriff  of  the  county  of  ,  is  required  to  receive  and 
detain  A.  B.,  who  stands  charged  before  me  for  [designating  the 
offense,  generally],  to  answer  the  charge  before  a  court  of  special 
sessions  in  the  town  [or  city]  of  [as  the  case  may  be]. 

"  Dated  at  the  town  [or  city]  of  ,  the  day  of 

,18    . 

"  0.  D.,  justice  of  the  peace  of  the  town 

[or  city]  of        ,  [as  the  case  may  be]." 
New. 
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§  735.  By  whom  executed. — When  committed,  the  defend- 
ant must  be  delivered  to  the  custody  of  the  proper  officer,  by  any 
peace  officer  in  the  county  to  whom  the  magistrate  may  deliver 
the  commitment. 
New. 

§736.  Defendant   may   be   admitted   to   balL — Either 
before  or  after  his  committal,  or  upon  being  committed,  the 
defendant  must,  if  he  require  it,  be  admitted  to  bail. 
New. 

§  737.  Bail,  how  and  by  whom  taken. —  The  bail  must 
be  taken  by  the  magistrate,  by  a  written  undertaking,  executed 
by  the  defendant,  with  one  or  more  sufficient  sureties  approved 
by  the  magistrate,  in  a  sum  not  exceeding  two  hundred  dollars. 

New. 

§  738.  (Amended  1882.)  Form  of  the  undertaking.—  The 
undertaking  must  be  in  substantially  the  following  form : 

"  A.  B.,  having  been  duly  charged  before  C.  D.,  a  justice  of 
the  peace  in  the  town  [or  city]  of  ,  [as  the  case  may  be]  with 
the  oflEense  of  [designating  the  offense  generally].  We  under- 
take jointly  and  severally  that  he  shall  appear  thereon  from  time 
to  time,  until  judgment,  at  a  court  of  special  sessions  in  the  town, 
or  village  [oi^city]  of  ,  [as  the  case  may  be],  competent  to  try 
the  case,  or  that  he  will  pay  to  the  county  of  [naming  the 

county  in  which  the  court  is  held]  the  sum  of         dollars  [insert- 
ing the  sum  fixed  by  the  magistrate], 

"  Dated  at  the  town  [or  city]  of        [as  the  case  may  be]." 
New  in  form. 

§  739.  Undertaking,  when  forfeited,  and  action  there- 
on. —  If  the  defendant  fail  to  appear  according  to  the  under- 
taking, the  court,  unless  a  sufficient  excuse  be  shown,  must  declare 
the  nndertaking  of  bail  forfeited,  and  the  county  treasurer  must 
immediately  commence  an  action  for  the  recovery  of  the  sum 
mentioned  therein,  in  the  name  of  the  county. 
New. 

§  740.  Forfeiture,  how  and  by  whom  remitted.  —  The 

county  court  of  the  county,  or  in  the  city  of  New  York,  the 
court  of  common  pleas  of  that  city,  may  remit  the  forfeiture  or 
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any  part  thereof,  in  the  cases  and  in  the  manner  provided  in  the 
Code  of  Civil  Procedure. 
8  R  8.,  773,  §  88;  see  Code  Civ.  Pro.,  §§  850-858,  286,  2»4. 


TITLE  II. 


OF  THE  PROCEEDINGS  IN  THE  COURT  OF  SPECIAL  SESSIONS 
IN  THE  CITY  AND  COUNTY  OF  NEW  YORK. 

BscnoN  741.  Police  courts  in  New  York,  to  proceed  as  prescribed  in  last  title, 

except  as  provided  in  next  seven  sections. 
742.  In  what  cases  to  proceed  to  trial. 
748.  If  Jury  demanded,  magistrate  to  proceed  to  examination  of 

charge. 

744.  Trial  to  be  before  the  court,  without  a  Jury. 

745.  Clerk  to  issue  subpoena,  sign  certificate  of  Judgment,  and  enter 

proceedings  of  court  and  sentences  upon  convictions. 

746.  Fines  before  committal,  to   be   paid   to  clerk;  his  accounts, 

when  and  to  whom  rendered. 

747.  All  other  fines  to  be  paid  to  sheriff ;  his  account  thereof,  when 

and  to  whom  rendered. 

748.  No  transcript  of  conviction  to  be  filed ;  certified  copy  of  min- 

utes, conclusive  evidence. 

§  741.  Police  courts  in  New  York,  to  proceed  as  pre- 
scribed in  last  title,  except  as  provided  in  next  seven 
sectiLons.  —  The  conrt  of  special  sessions,  in  the  city  and  county 
of  New  York,  mnst  proceed  upon  a  criminal  charge  in  the  man- 
ner prescribed  in  the  last  title,  except  as  provided  in  the  next 
seven  sections,  and  by  special  statutes. 
New. 

'  §  742.  In  what  cases  to  proceed  to  trial.  —  When  the 
court  of  special  sessions  in  the  city  and  county  of  New  York  has 
jurisdiction,  it  must  proceed  to  the  trial  in  tiie  following  cases*: 

1.  When  the  defendant  has  requested  to  be  tried  in  such  court ; 

2.  When  (having  omitted  for  twenty-four  hours  to  give  bail,  as 
required  by  the  magistrate  before  whom  he  was  brought,  for  his 
appearance  at  the  next  court  of  general  sessions  of  the  city  and 
county  of  New  York)  a  jury  is  not  demanded  by  him,  on  being 
brought  before  the  court  of  special  sessions  for  trial. 

8  R  8.,  1009,  gg  29,  80. 

( a )  May  try  cases  without  a  Jury.  —  The  court  of  special  sessions  of 
Kew  York  has  power  to  tiy  cases  without  a  jury,  the  defendant  having 
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elected  to  be  tried  by  the  court.  {People  v.  The  Justices  of  ike  Court  of  Special 
Sessione,  13  Hun,  533;  74  N.  Y.,  406;  People  v.  SpecicU  Sessions  of  New  York, 
4  Hun,  441.) 

( b )  Prisoner  must  expressly  waive  jury.  —  The  special  sessions  cannot 
acquire  jurisdiction  to  try  a  prisoner  for  a  crime,  unless  he  expressly  waives 
the  right  to  be  tried  by  a  jury.    (People  v.  Mallon,  89  How.,  454.) 

( c )  Id.  — It  will  not  do  to  ask  him  if  he  elects  to  be  tried  by  this  court  by 
the  question  if  he  waives  a  trial  by  jury  must  be  clearly  put,  and  must  appear 
on  the  minutes  or  record,  otherwise  the  conviction  is  void.    (Id.) 

( d )  Effect  of  omitting  to  give  baiL  —  A  court  of  special  sessions  can 
only  acquire  jurisdiction  over  the  person  of  the  accused,  upon  his  request  to 
be  tried  before  it  or  his  omission  for  the  space  of  twenty-four  hours  to  give 
bail  for  his  appearance.  {People  v.  Berberich,  20  Barb.,  224;  11  How.,  285); 
WyTiehamer  v.  People,  13  N.  T.,  378.) 

§  743.  If  jury  demanded,  magistrate  to  proceed  to 
examinatioii  of  charge.  —  If,  in  the  case  mentioned  in  the 
second  subdivision  of  the  last  section,  a  jury  be  demanded,  the 
court  of  special  sessions  must  proceed  to  the  examination  of  the 
charge,  and  hold  the  defendant  to  answer  or  discharge  him,  in 
same  manner  as  the  magistrate  before  whom  he  was  originallj 
brought  might  have  done. 
New. 

§  744.  Trial  to  be  before  cotirt,  without  a  jury.  —  The 

trial  must,  in  all  cases,  be  before  the  court  without  a  jury. 

New. 

( a )  Must  be  three  Justices.  —  Three  justices  are  necessary  to  constitute 
a  court  of  special  sessions  in  New  York  city.    (Laws  1858,  ch.  382. ) 

{b)  Cozivictioii  by  two  illegal  —  Hence  a  conviction  and  commitment 
by  two  only  is  void,  as  without  jurisdiction.  (Devine's  case,  11  Ahb.,  90;  21 
How.,  80;  6  Park.,  62.) 

§  745.  Clerk  to  issue  subpoenas,  sign  certificate  of  judg- 
ment, and  enter  proceedings  of  court  and  sentences  upon 
convictions.  —  Subpoenas  for  witnesses,  and  the  certificate  of 
the  judgment,  must  be  signed  by  the  clerk  of  the  court,  who 
must  also  enter  all  the  proceedings  of  the  court,  and  the  sentences 
upon  convictions,  in  a  book  of  minutes,  and  when  necessary, 
certify  the  proceedings  of  the  courts 

8R  8.,  1010,  §88. 

§  746.  Fines  before  committal,  to  be  paid  to  derk ;  his 
accounts,  'virhen  and  to  whom  rendered.  —  Fines,  imposed 
by  the  court,  must  be  received  by  the  clerk,  if  paid  before  com- 
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mittal  in  execution  of  the  judgment     He  must,  every  thirty 
days,  render  to  the  comptroller  of  the  city,  accounts  of  the  fines 
imposed  and  received  by  him,  and  of  the  expenses  attending  the 
court. 
Id.,  §40. 


§  747.  All  other  fines  to  be  paid  to  sheriff;  his  account 
thereof^  when  and  to  whom  rendered. —  All  fines,  not  paid 
to  the  clerk,  as  provided  in  the  last  section,  must  be  received  by 
the  sheriff  of  the  city  and  county  of  New  York;  who  must, 
within  thirty  days  thereafter,  pay  them  to  the  comptroller  of  the 
city,  in  the  same  manner  as  he  is  required  to  pay  fines  imposed 
by  the  court  of  general  sessions  of  the  city  and  county  of  New 
York,  and  received  by  him. 

Id! 

§  748.  No  transcript  of  conviction  to  be  filed ;  certified 
copy  of  minutes,  conclnsive  evidence. — 'l^o  transcript  of  a 
conviction,  had  in  a  court  of  special  sessions  in  the  city  and 
county  of  New  York,  need  be  certified  or  filed ;  but  a  copy  of 
the  minutes  of  the  conviction,  certified  by  the  clerk,  is  conclusive 
evidence  of  the  facts  contained  therein. 

Id.,  §41;  Laws  1830,  ch.  42,  §  7. 


TITLE  in. 

OF  APPEALS  FROM  COURTS  OF  SPECIAL  SESSIONS. 

SBenoN  749.  Judgment  of  special  sessions,  reviewable  only  upon  appeal. 
751).  Appeal,  for  what  causes  allowed. 

751.  Appeal,  how  taken. 

752.  How  allowed. 

758.  Discharge  of  defendant  from  custody,  upon  undertaking. 

754.  Undertaking,  when  and  with  whom  filed. 

755.  Delivery  of  affidavit,  and  allowance  of  appeal,  to  magistrate  or 

clerk  of  police  court,  within  five  days  after  allowance. 

756.  Return,  when  and  how  made. 

757.  Compelling  return. 

758.  Ordering  and  compelling  further  or  amended  return. 

759.  Appeal,  by  whom  and  how  brought  to  argument. 

700.  If  not  brought  to  argument,  as  provided  in  last  section,  to  be 
dismissed,  unless  continued  for  cause  shown. 
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Sbotion  761.  Service  of  return  on  district  attorney,  and  consequences  of 

failure. 
762.  If  brought  to  hearing  by  defendant,  appeal  must  be  argued, 

though  no  one  oppose,  etc. 
768.  Appeal  to  be  heard  on  original  return. 

764.  What  judgment  may  be  rendered. 

765.  Judgment  to  be  entered  on  the  minutes. 

766.  Order  upon  Judgment  for  affirmance. 

767.  Order  upon  judgment  of  reversal. 

768.  If  new  trial  ordered,  to  be  had  in  court  of  sessions;  proceedings 

thereon. 

769.  Proceedings  to  cwrry  Judgment  upon  appeal  into  effect,  to  be 

had  in  court  of  sessions. 

770.  On  Judgment  of  court  of  sessions,  defendant  may  appeal  to 

supreme  court;  his  admission  to  bail. 

771.  Judgment  of  supreme  court  upon  appeal,  final. 

772.  Proceedings  to  carry  into  effect  Judgment  of  supreme  court 

§  749.  Judgment  of  8i)ecial  sesaions  reviewable  only 
upon  appeaL — A  judgment  npon  coaviction,  rendered  by  a 
court  of  special  sessions,  may  be  reviewed  by  the  court  of  sessions 
of  the  county,  upon  an  appeal,  as  prescribed  by  this  title,  and  not 
otherwise. 
New. 

§  750.  (Amended  1882.)  Appeal,  for  what  causes  allowed. — 

An  appeal  may  be  allowed  for  an  erroneous  decision  or  determinar 

tion  of  law  or  fact  upon  the  trial. 

8  R  8.,  1018,  §  58. 

( a )  ExceptionB  to  evidence.  —  Exceptions  to  evidence  will  not  lie  in  a 
court  of  special  sessions.    (Ex parte  BosweU,  84  How.,  847.) 

§  751.  Appeal,  how  taken.  — For  the  purpose  of  appealing, 
the  defendant,  or  some  one  on  his  behalf,  must,  within  ten  days 
after  the  judgment,  make  an  affidavit,  stating  the  fact  showing 
the  alleged  errors  in  the  proceedings  or  conviction  complained  of, 
and  must,  within  that  time,  present  it  to  the  county  judge  or  a 
judge  of  the  supreme  court,  or  in  the  city  and  county  of  New 
York  to  the  recorder  or  city  judge,  or  judge  of  general  sessions 
of  that  city,  and  may  apply  thereon  for  the  allowance  of  the 
appeal. 
Id.,  §67. 

§  752.  How  allowed*  — If,  in  the  opinion  of  the  jndge,  it  is 
proper  that  the  question  arising  on  the  appeal  should  be  decided 
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by  the  court  of  sessions,  he  must  indorse  on  the  affidavit  an  allow- 
anoe  of  the  appeal  to  that  court. 
Id.,  §58. 

§  753.  Discharge  of  defendant  from  cuBtody,  upon  under- 
taking. —  Upon  allowing  the  appeal,  the  judge  may  take  from 
the  defendant  a  written  undertaking,  with  such  sureties  as  he 
may  approve,  that  the  defendant  will  abide  the  judgment  of  the 
court  of  sessions  upon  the  appeal ;  and  may  thereupon  order  that 
he  be  discharged  from  imprisonment,  on  service  of  the  order 
upon  the  oflScer  having  him  in  custody,  or  if  he  be  not  in  custody, 
that  all  proceedings  on  the  judgment  be  stayed. 
Id.,§§64,«k 

§  754.  Undertaking,  when  and  with  whom  filed.  —  The 

undertaking  upon  the  appeal  must  be  immediately  filed  with 
the  clerk  of  the  court  of  sessions. 
Id,  §66. 

§  755.  Delivery  of  affidavit,  and  allowance  of  appeal, 
to  magistrate  or  derk  of  police  court,  within  five  days 
after  allowance.  —  The  affidavit  and  allowance  of  the  appeal 
must  be  delivered  to  the  magistrate  who  tried  the  action,  or,  if 
in  the  city  and  coimty  of  New  York,  to  the  clerk  of  the  court 
of  special  sessions,  within  five  days  after  the  allowance  of  the 
appeal ;  and  when  so  delivered,  the  appeal  is  deemed  taken. 

Id.,  §59. 

§  756.  Betum,  when  and  how  made.  —  The  magistrate  or 
court  rendering  the  judgment,  must  make  a  return  to  all  the 
matters  stated  in  the  affidavit,  and  must  cause  the  affidavit  and 
return  to  be  filed  in  the  office  of  the  clerk  of  the  court  of  sessions, 
within  ten  days  after  the  service  of  the  affidavit  and  allowance 
of  the  appeal. 
Id.,  §60. 

§  757.  Compelling  return.  —  If  the  return  be  not  made 
within  the  time  prescribed  in  the  last  section,  the  court  of  sessions, 
or  the  presiding  judge  thereof,  may  order  that  a  return  be  made 
within  a  specified  time  which  may  be  deemed  reasonable ;  and 
the  court  may,  by  attachment,  compel  a  compliance  w^ith  the  order. 
Id.,  §61. 
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§  758.  Ordering  and   compelling  fiirther  or  amended 
return.  —  If  the  return  be   defective,  a  further  or  amended 
return  may  be  ordered,  and  the  order  ^lay  be  enforced  in  the 
manner  provided  in  the  last  section. 
Id,  §61. 

§  759.  Appeal,  by  whom  and  how  brought  to  argument. 

When  the  return  is  made,  the  appeal  may  be  brought  to  argu- 
ment by  the  defendant,  on  any  day  in  term,  upon  a  notice  of  not 
less  than  five  days  before  the  term,  to  the  district  attorney  of  the 
county. 

Id.,  §§62,  78. 

§  760.  If  not  brought  to  argument,  as  provided  in  last 
section,  to  be  dismissed,  unless  continued  for  cause  shown* 

If  the  defendant  omit  to  bring  the  appeal  to  argument,  as  pro- 
vided in  the  last  section,  the  court  must  dismiss  it,  unless  it  con- 
tinue the  same,  by  special  order,  for  cause  shown. 
IdL,  §71. 

§  761.  Service  of  return  on  district  attorney,  and  con- 
sequences of  fiailure.  —  The  defendant  must  serve  upon  the 
district  attorney,  a  copy  of  the  return,  with  or  before  the  notice 
of  argument.  If  he  fail  to  do  so,  the  appeal  must  be  dismissed, 
upon  proof  of  the  failure,  unless  the  court  otherwise  direct. 
Id.,  §78. 

§  762.  If  brought  to  hearing  by  defendant,  appeal  must 
be  argued,  though  no  one  oppose,  etc.  —  If  the  appeal  be 
brought  to  hearing  by  the  defendant,  it  must  be  argued,  though 
no  one  appear  to  oppose ;  but  if  brought  on  by  the  district  attor- 
ney, he  may  take  judgment  of  afEirmance,  unless  the  defendant 
appear  to  argue  the  appeal. 
See  Rule  21,  Ct.  Appeals. 

§  763.  Appeal  to  be  heard  on  original  return.  —  The 

appeal  must  be  heard  upon  the  original  return;  and  no  copy 
thereof  need  be  furnished  for  the  use  of  the  court. 
New. 

§764.  (Amended  1882.)  What  Judgment  may  be  rendered. 

After  hearing  the  appeal  the  court  must  give  judgment  without 
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regard  to  technical  errors  or  defects  which  have  not  prejudiced  the 
substantial  rights  of  the  defendants,  and  may  render  the  judgment 
which  the  court  below  should  have  rendered,  or  may,  according 
to  the  justice  of  the  case,afELrm  or  reverse  the  judgment,  in  whole 
or  in  part,  as  to  all  or  any  of  the  defendants,  if  there  be  more 
than  one,  or  may  order  a  new  trial,  or  may  modify  the  sentence. 
New. 

§  765.  Judgment  to  be  entered  on  the  minutes. —  When 
judgment  is  given  upon  the  appeal,  it  must  be  entered  upon  the 
minutes. 

New. 

§766.  Order  upon  judgment   for  afflrmanoe.— If   the 

judgment  be  affirmed,  the  court  must  direct  its  execution,  and  if 
the  defendant  be  discharged  on  bail,  after  the  commencement  of 
the  execution  of  a  judgment  of  imprisonment,  must  commit  him 
to  the  proper  custody  for  the  remainder  of  his  term  of  imprison- 
ment. 

8R.S.,  1018,  §§69,70. 

§  767.  Order  ui>on  judgment  of  reversal.  —  If  the  judg- 
ment be  reversed,  and  the  defendant  be  imprisoned  in  pursuance 
of  the  judgment  of  the  police  court,  the  court  of  sessions  must 
order  him  to  be  discharged. 
8R  S.,  1014,  §§68,  69. 

§  768.  If  new  trial  ordered,  to  be  liad  in  court  of  ses- 
sions; proceedings  thereon. —  If  a  new  trial  be  ordered,  it 
must  be  had  in  the  court  of  sessions,  in  the  same  manner  as  upon 
an  issue  of  fact  on  an  indictment ;  and  that  court  may  proceed  to 
judgment  and  execution,  as  in  an  action  prosecuted  by  indictment. 
New. 

§  769.  Proceedings   to   carry  Judgment   upon   api)eal 
into  effect,  to  be  had  in  court  of  sessions. —  If  any  pro- 
ceedings be  necessary  to  carry  the  judgment  upon  the  appeal  into 
effect,  they  must  be  had  in  the  court  of  sessions. 
Id.,  §68. 

§  770.  On  judgment  of  court  of  sessions,  defendant  may 
appeal  to  supreme  court ;    his  admission  to  bail.— If  the 
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judgment  on  the  appeal  be  against  the  defendant,  he  may  appeal 
therefrom  to  the  supreme  court,  in  the  same  manner  as  from  a 
judgment  in  an  action  prosecuted  by  indictment,  and  may  be  admit- 
ted to  bail  upon  the  appeal,  in  like  manner. 
New. 

§  771.  Judgment  of  supreme  court  upon  appeal,  finaL 

The  judgment  of  the  supreme  court  upon  the  appeal  is  finaL 

New. 

§772.  FroceedJj:igs  to  carry  into  effect  judgment  of 
supreme  court. —  The  same  proceedings  must  be  had,  to  carry 
into  effect  the  judgment  of  the  supreme  court  upon  the  appeal, 
as  if  it  had  been  taken  upon  a  judgment  in  an  action  prosecuted 
by  indictment. 
New. 


OF  THE  State  of  New  York:  287 


PART   VI. 

OF  SPECIAL  PBOOEEBINGS  OF  A  CRIMINAL  NATURE. 

Tttlb        I.  Of  oobonkbs'  mQUEsrs,  and  the  dttites  of  oobonebs, 
II.  Of  beaboh  wAEBAifrrs. 

III.  Of  thb  outlawby  of  pbbsons  ooNncrrBD  of  tbeason. 

IV.  Of  pboobbdinob  againbt  fugitivbb  fbom  jttstiob. 

Y.    Of  PBOOEEDINOB  BESPBCmNG  BA8TABDB. 

YI.  Of  pboobedings  BESPScrnNG  vagbantb. 
YII.  Of  pboobedingb  bsbfboting  dibobdebly  pebsonb. 

Yin.    Of  FBOOEBDINGB    BBBPECmNG    THB   BUPPOBT   OF   POOB 
PEBSONB. 

IX.  Of  pboceedingb  BESPEormG  mabtebs,  appbentioeb 

AND   BEBTANTB. 

X.  Of  obdonal  btatistiob. 

XI.   MlBOBLLANEOUB  PBOYISIONB  BBBPEOTING  PBOCEEDINGB 
OF  A  OBDONAL  NATUBE. 

TITLE  I. 

OF  coroners'    inquests,   and   THE   DUTIES    OF   CORONERS. 

SaonON  ?78.  In  what  cases  coroner  to  summon  a  Jury;  number  of  Jurors  to 

be  summoned. 

774.  Jury  to  be  sworn. 

775.  Witnesses  to  be  subpoenaed. 

776.  Compelling  attendance  of  witnesses,  and  punishing  their  dis- 

obedience. 

777.  Verdict  of  the  Jury. 

778.  Testimony,  how  taken  and  filed. 

779.  If  defendant  arrested  before  inquisition  filed,  depositions  to  bo 

delivered  to  magistrate,  and  by  him  returned. 

780.  Warrant  for  arrest  of  party  charged  by  ^rdict. 

781.  Form  of  warrant. 

782l  Warrant,  how  executed. 

788.  Proceedings  of  magistrate,  on  defendants  being  brought  before 

him. 
784.  Clerk  with  whom  inquisition  is  filed,  to  furnish  magistrate  with 

copy  of  the  same  and  of  testimony  returned  therewith. 
786.  Coroner  to  deliver  money  or  property  found,  on  deceased,  to 

county  treasurer. 
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Bectiok  786.  County  treasurer  to  place  money  to  credit  of  county;  and  to  sell 

other  property  and  place  proceeds  to  credit  of  county. 

787.  Money,  when  and  how  paid  to  representatives  of  deceased. 

788.  Supervisors  to  require  statement  under  oath,  from  coroner,  {>efore 

auditing  his  accounts. 

789.  In  New  York,  police  justices  may  perform  duties  of  coroner, 

during  his  inability. 

790.  Compensation  of  coroners. 

§  773.  In  what  cases  coroner  to  summon  a  jury ;  num- 
ber of  jurors  to  be  summoned.  —  When  a  coroner  is 
informed  that  a  person  has  been  killed  or  dangerously  wounded  by 
another,  or  has  suddenly  died  under  such  circumstances  as  to  afford 
a  reasonable  ground  to  suspect  that  his  death  has  been  occasioned 
by  the  act  of  another,  by  criminal  means,  or  has  committed 
suicide,  he  must  go  to  the  place  where  the  person  is,  and  forth- 
with summon  not  less  than  nine  nor  more  than  fifteen  persons, 
qualified  by  law  to  serve  as  jurors,  to  appear  before  him  forth- 
with, at  a  specified  place,  to  inquire  into  the  cause  of  the  death 
or  wound. 

8  R.  8.,  1039,  g  1;  Laws  1847,  eh.  118. 

§  774.  Jury  to  be  sworn.  —  When  six  or  more  of  the 
jurors  appear,  they  must  be  sworn  by  the  coroner  to  inquire  who 
the  person  was,  and  when,  where  and  by  what  means  he  came  to 
his  death  or  was  wounded,  as  the  case  may  be,  and  into  the  circum- 
stances attending  the  death  or  wounding,  and  to  render  a  true 
verdict  thereon,  according  to  the  evidence  offered  to  them,  or 
arising  from  the  inspection  of  the  body. 

Id.,  §5. 

§  775.  Witnesses  to  be  subpoenaed.  —  The  coroner  may 
issue  subpoenas  for  witnesses,  returnable  forthwith,  or  at  such  time 
and  place  as  he  may  appoint.  He  must  summon  and  examine  as 
witnesses,  every  person  who,  in  his  opinion,  or  that  of  any  of  the 
jury,  has  any  kno\^edge  of  the  facts ;  and  he  must  summon  as  a 
witness  a  surgeon  or  physician,  who  must,  in  the  presence  of  the 
jury,  inspect  the  body,  and  give  a  professional  opinion  as  to  the 
cause  of  the  death  or  wounding. 

Id.,  §  6;  Laws  1878,  ch.  888. 

(a)  Pruoner  cannot  orofls-ezamine.  —  The  prisoner  has  no  right  to 
cross-examine  witnesses  before  the  coroner,  or  to  produce  witnesses  in  his 
own  behalf.    (PeopU  v.  CoUi'M,  20  How.,  Ill;  11  Abb.,  406.) 
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(b)  May  iflflue  process.  —  The  Revised  Statutes  giving  coroners  the  same 

powers  of  justices  of  the  peace  to  issue  process  and  examine  the  accused  in 

certain  cases,  confers  simply  the  powers  of  justices  generally  throughout  the 

ptalc  and  not  of  the  particular  locality,  when  the  coroner  is  called  on  to  act 

{PeopU  V.  BeigUr,  8  Park.,  816.) 

I 

(e)  Bufiklo  police  justice.  —  The  jurisdiction  conferred  upon  the  police 
justice  of  the  city  of  Buffalo  hy  the  act  of  1853,  did  not  interfere  wiUi  the 
powers  of  the  coroner  of  the  county,    (id) 

(d)  Who  znay  be  present  at  post  mortem.  —  When  a  coroner  directs 
a  post  mortem  examination  to  be  made,  he  may,  in  his  discretion,  determine 
whether  any  and  what  persons  shall  be  present  besides  the  surgeons.  {Oris- 
field  V.  Ptrrine,  15  Hun,  200.) 

( « )  Party  suspected  may  not  be  present.  —And  it  seems  that  one  sus- 
pected of  the  murder  of  the  person  to  be  examined,  has  no  right  to  be  present; 
he  loses  no  legal  right  by  being  excluded.    [Id.) 

(/)  Expense  of  chemical  analysis.  —  The  coroner  of  New  York  had  no 
power  under  the  acts  of  1868  and  1871,  to  bind  the  city  to  the  expense  of  a 
chemical  analysis  of  the  remains  of  a  deceased  person  to  ascertain  the  cause 
of  death.    (Doremtis  v.  New  York,  6  Daly,  121.) 

This  power  has  been  since  conferred  by  the  act  of  1B75,  chapter  620. 

(g)  Ooroner  personally  liable. —  The  coroner  is  personally  liable  to  a 
physician  employed  by  him  to  examine  a  body  at  an  inquest,  and  must  charge 
the  sJame  in  his  account  against  the  county.  ( Vcm  ffoevenbttrgh  v.  Hctabrouck, 
45  Barb.,  197.) 

§  776.  Comi)eIliiig  attendance  of  witnesses,  and  pun- 
ishing their  disobedience.  —  A  witness  served  with  a  sub- 
poena may  be  compelled  to  attend  and  testify,  or  punished  by  the 
coroner  for  disobedience,  as  upon  a  subpoena  issued  by  a  magis- 
trate, as  provided  in  this  Code. 

8  R  8.,  108D,  §  7;  see,  also,  Code  Civ.  Proc,  §§  8-18,  853-868. 

§  777.  Verdict  of  the  jury. — After  inspecting  the  body  and 
hearing  the  testimony,  the  jury  must  render  their  verdict,  and 
certify  it  by  an  inquisition  in  writing,  signed  by  them,  and  setting 
forth  who  the  person  killed  or  wounded  is,  and  when,  where  and 
by  what  means  he  came  to  his  death  or  was  wounded ;  and  if  he 
were  killed  or  wounded,  or  his  death  were  occasioned  by  the  act 
of  another,  by  criminal  means,  who  is  guilty  thereof,  in  so  far  as 
by  such  inquisition  they  have  been  able  to  ascertain. 

Id.,  §8. 

( a )  Second  Inquest.  —  A  coroner  has  no  power  to  hold  a  second  inquest 
**  tuptr  vUum  corporis  "  unless  the  first  has  been  vacated  or  set  aside  or  is 
absolutely  void.    {PBojAe  v.  Budge,  4  Park.,  519.) 

19 
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§  778.  Testimony,  how  taken  and  fllecL  —  The  testimony 
of  the  witnesses  examined  before  the  coroner's  jury  must  be 
reduced  to  writing  by  the  coroner,  or  under  his  direction,  and 
must  be  forthwith  filed  by  him,  with  the  inquisition,  in  the  office 
of  the  clerk  of  the  court  of  sessions  of  the  county,  or  of  a  city 
court  having  power  to  inquire  into  the  offense  by  the  intervention 
of  a  grand  jury. 

Id.,  §11. 

(a)  What  is  a  sufficient  return.  —  An  unsigned  memorandum  of  evi- 
dence on  the  back  of  the  inquest  returned,  is  not  sufficient.  (JPsople  v.  White, 
24  Wend.,  520,  582.) 

§  779.  If  defendant  arrested  befbre  inquisition  filed, 
depositions  to  be  delivered  to  magistrate,  and  by  him 
returned.  —  If,  however,  the  defendant  be  arrested  before  the 
inqnisition  can  be  filed,  the  coroner  must  deliver  it  with  the  tes- 
timony to  the  magistrate  before  whom  the  defendant  is  brought, 
as  provided  in  section  seven  hundred  and  eighty-one,  who  must 
return  it  with  the  depositions  and  statement  taken  before  him,  in 
the  manner  prescribed  in  section  two  hundred  and  twenty-one. 

New. 

§  780.  Warrant  fbr  arrest  of  party  diarged  by  verdict. 

If  the  jury  find  that  the  person  was  killed  or  wounded  by 
another,  under  circumstances  not  excusable  or  justifiable  by  law 
or  that  his  death  was  occasioned  by  the  act  of  another,  by  crim- 
inal means,  and  the  party  committing  the  act  be  ascertained  by 
the  inquisition,  and  be  not  in  custody,  the  coroner  must  issue  a 
warrant,  signed  by  him  with  his  name  of  office,  into  one  or  more 
counties,  as  may  be  necessary,  for  the  arrest  of  the  person 
charged. 

Id.,  §9. 

§  781.  (Amended  1882.)  Form  of  warrant. — The  coroner^e 
warrant  must  be  in  substantially  the  following  form : 

"  County  of  Albany  [or  as  the  case  may  be]. 
"  In  the  name  of  the  people  of  the  state  of  New  York, 
"  To  any  peace  officer  in  this  state : 

"An  inquisition  having  been  this  day  found  by  a  coroner's 
jury,  before  me,  stating  that  A.  B.  has  come  to  his  death  by  the 
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axst  of  C.  D.  by  criminal  means  [or  as  the  case  may  be,  as  foand 
by  the  inquisition]. 

"  You  are  therefore  commanded  forthwith  to  arrest  the  above- 
named  C.  D.  and  take  him  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

'^  Dated  at  the  city  of  Albany  [or  as  the  case  may  be]  the 

day  of  ,  eighteen  hnndred  and 

«E.  R, 

"  Coroner  of  the  Cowfity  of  AUxmy. 

"  [Or  as  the  case  may  be]." 

New  in  form. 

§  782.  Warrant,  how  executed.  —  The  coroner's  warrant 
may  be  served  in  any  connty ;  and  the  officer  serving  it  must 
proceed  thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an 
information,  except  that  when  served  in  another  county  it  need 
not  be  indorsed  by  a  magistrate  of  that  county. 

New. 

(a)  May  call  in  power  of  county.  —  In  a  proper  case  the  coroner  may 
call  to  his  aid  the  power  of  the  county.    (Slater  y.  Wood,  9  Bos.,  15.) 

§  783.  Proceedings  of  magistrate  on  defendant's  being 
brought  before  him.  —  The  magistrate,  when  the  defendant  is 
brought  before  him,  must  proceed  to  examine  the  charge  con- 
tained in  the  inquisition,  and  hold  the  defendant  to  answer,  or 
discharge  him  therefrom  in  the  same  manner,  in  all  respects,  as 
upon  a  warrant  of  arrest  on  an  information. 
New. 


§  784.  Clerk  with  whom  inquisition  is  filed  to 
magistrate  with  copy  of  the  same  and  of  testimony 
returned  therewith.  —  Upon  the  arrest  of  the  defendant,  the 
clerk  with  whom  the  inquisition  is  filed  must,  without  delay, 
furnish  to  the  magistrate  a  certified  copy  of  it,  and  of  the  tes- 
timony returned  therewith. 
New. 

§  785.  Coroner  to  deliver  money  or  property  found  on 
deceased  to  county  treasurer.  —  The  coroner  must,  within 
thirty  days  after  an  inquest  upon  a  dead  body,  deliver  to  the 
county  treasurer  any  money  or  other  property  which  may  be 
found  upon  the  body,  unless  claimed  in  the  meantime  by  the 
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legal  representatives  of  the  deceased.  If  he  fail  to  do  so,  the 
treasurer  may  proceed  against  him  for  its  recovery,  by  a  civil 
action  in  the  name  of  the  county. 

8  R.  S.,  1041,  §  18;  Laws  1842,  ch.  155;  Laws  1867,  ch.  956,  §  14. 

§  786.  County  treasurer  to  place  money  to  credit  of 
county,  and  to  sell  other  property  and  place  proceeds  to 
credit  of  county. — Upon  the  delivery  of  money  to  the  treasurer 
he  must  place  it  to  the  credit  of  the  county.  If  it  be  other 
property,  he  must,  within  thirty  days,  sell  it  at  public  auction, 
upon  reasonable  public  notice ;  and  must,  in  like  manner,  place 
the  proceeds  to  the  credit  of  the  county. 
Id.,  §  14. 

§  787.  Money,  when  and  how  paid  to  representatives 
of  deceased.  —  If  the  money  in  the  treasury  be  demanded 
within  six  years,  by  the  legal  representatives  of  the  deceased, 
the  treasurer  must  pay  it  to  them,  after  deducting  the  fees  and 
expenses  of  the  coroner  and  of  the  county,  in  relation  to  the 
matter,  or  it  may  be  so  paid  at  any  time  thereafter,  upon  the 
order  of  the  board  of  supervisors. 

Id. 

§788.  Supervisors  to  require  statement  under  oath  from 
coroner,  before  auditing  his  accounts. — Before  auditing  and 
allowing  the  account  of  the  coroner,  the  board  of  supervisors 
must  require  from  him  a  statement  in  writing,  of  any  money  or 
other  property  foimd  upon  persons  on  whom  inquests  have  been 
held  by  him,  verified  by  his  oath,  to  the  effect  that  the  statement 
is  true,  and  that  the  money  or  property  mentioned  in  it  has  been 
delivered  to  the  legal  representatives  of  the  deceased,  or  to  the 
county  treasurer. 

Id.,  §15. 

§  789.  In  New  York,  police  justices  may  perform  duties 
of  coroner,  during  his  inability.  —  In  the  city  of  New  York, 
if  the  coroner  be  absent,  or  be  unable  for  any  cause  to  attend, 
the  duties  imposed  by  this  title  may  be  performed  by  a  police 
justice,  but  by  no  other  officer,  with  the  same  authority,  and  sub- 
ject to  the  same  obligations  and  penalties  as  apply  to  tlie  coroner. 

•  «  B.,  1041,  §  12;  see,  also,  Laws  1864,  ch.  879. 
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§790.  Compensatloii  of  coroners.  —  The  coroner  is  enti- 
tled, for  his  services  in  holding  inquests  and  perforpiing  any 
other  duty  incidental  thereto,  to  such  compensation  as  defined  by 
special  statutes. 

Id.,  1041^  §  Id. 


TITLE  II. 

OP  SEABOH  WABBANTS. 

SBonoN  791.  Search  warrant  defined. 

792.  Upon  what  grounds  it  may  be  issued. 

793.  It  cannot  be  issued  but  upon  probable  cause,  supported  by 

affidavit. 

794.  Before  issuing  warrant,  magistrate  must  examine,  on  oath,  the 

complainant  and  his  witnesses. 

795.  Depositions,  what  to  contain. 

796.  Magistrate,  when  to  issue  warrant. 

797.  Form  of  the  warrant. 

798.  By  whom  served.    * 

799.  Officer  may  break  open  door  or  window  to  execute  warrant. 

800.  May  break  open  door  or  window  to  liberate  person  acting  in 

his  aid,  or  for  his  own  liberation. 

801.  When  warrant  may  be  served  in  the  night-time,  and  direction 

therefor. 

802.  Within  what  time  warrant  must  be  executed  and  returned. 

808.  Officer  to  give  receipt  for  property  taken. 

804  Property,  when  delivered  to  magistrate;  how  disposed  of. 

805.  Return  of  warrant,  and  delivery  to  magistrate  of  inventory  of 

property  taken. 

806.  Magistrate  to  deliver  copy  of  inventory  to  the  person  from  whoso 

possession  property  is  taken,  and  to  applicant  for  warrant. 

807.  If  grounds  for  warrant  controverted,  magistrate  to  take  tes- 

timony. 
B08.  Testimony,  how  taken  and  authenticated. 

809.  Property,  when  to  be  restored  to  person  from  whom  it  was  taken. 

810.  Depositions,  search  warrant,  return  and  inventory,  to  be  returned 

to  court  of  sessions  or  city  court  having  jurisdiction  of  offense. 

811.  Maliciously  and  without  probable  cause  procuring  search  war- 

rant, a  misdemeanor. 

812.  Peace  officer,  exceeding  his  authority. 

813.  Person  charged  with  felony  supposed  to  have  a  dangerous 

weapon. 

§  791.  Search  warrant  deflnecL  — A  search  warrant  is  an 
order  in  writing,  in  the  name  of  the  people,  signed  by  a  magis- 
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trate,  directed  to  a  peace  officer,  commanding  him  to  search  for 
personal  property,  and  bring  it  before  the  magistrate. 

New. 

§  792.  Upon  what  grounds  it  may  be  issued.  —  It  may 
be  issued  upon  either  of  the  following  gronnds : 

1.  When  the  property  was  stolen  or  embezzled ;  in  which  case 
it  may  be  taken,  on  the  warrant,  from  any  house  or  other  place 
in  which  it  is  concealed,  or  from  the  possession  of  the  person  by 
whom  it  was  stolen  or  embezzled,  or  of  any  other  person  in 
whose  possession  it  may  be  ; 

2.  "When  it  was  used  as  the  means  of  committing  a  felony ;  in 
which  case  it  may  be  taken,  on  the  warrant,  from  any  house  or 
other  place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  used  in  the  commission  of  the  crime, 
or  of  any  other  person  in  whose  possession  it  may  be ; 

3.  When  it  is  in  the  possession  of  any  person,  with  the  intent 
to  use  it  as  the  means  of  committing  a  public  offense,  or  in  the 
possession  of  another,  to  whom  he  may  have  delivered  it  for  the 
purpose  of  concealing  it,  or  preventing  its  being  discovered ;  in 
which  case  it  may  be  taken,  on  the  warrant,  from  such  person,  or 
from  a  house  or  other  place  occupied  by  him,  or  under  his  con- 
trol, or  from  the  possession  of  the  person  to  whom  he  may  have 
so  delivered  it. 

.  8  R  S.,  1045,  g  46. 

( a )  Wliat  oonstitates  a  valid  process ;  grounds  thereol  —  A  search 
warrant  issued  upon  information  upon  oath  that  certain  goods  had  been  stolen 
by  A.  and  were  concealed  in  the  house  of  B.,  commanding  the  constable  to 
enter  the  said  house  in  the  day-time  and  search  for  the  ^ods  stolen  and  bring 
them  with  B.  or  the  person  in  whose  custody  the  goods  should  be  found, 
before  the  justice,  is  a  valid  process.    (Bed  v.  CUipp,  10  Johns.,  268.) 

(( )  In  cases  of  felony.  —  Of  the  necessity  of  search  warrants  in  cases  of 
felony.    (City  Bank  v.  Bangs,  3  Edw.,  95.) 

§  793.  It  cannot  be  issued  but  upon  probable  cause,  sui>- 
ported  by  affidavit.  —  A  search  warrant  cannot  be  issued  but 
npon  probable  cause,  supported  by  affidavit,  naming  or  describ- 
ing the  person,  and  particularly  describing  the  property,  and  the 
place  to  be  searched. 

U.  8.  Const.  Amendment,  4. 


§§  794-797.]        OF  THE  Stats  of  New  York.  295 

§  794.  Before  issuing  warrant,  magistrate  must  exam- 
ine, on  oath,  the  complainant  and  his  witnesses.  —  Tho 

magistrate  must,  before  issuing  the  warrant,  examine,  on  oath, 
the  complainant  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  subscribed  by 
the  parties  making  them. 

New. 

See  BeU  v.  Clapp,  10  Johns.,  263. 

§  795.  Depositions,  what  to  contain.  —  The  depositions 
must  set  forth  the  facts  tending  to  establish  the  grounds  of  the 
application,  or  probable  cause  for  believing  that  they  exist. 

New. 

§  796.  Magistrate,  when  to  issue  warrant.  —  If  the  mag- 
istrate be  thereupon  satisfied  of  the  existence  of  the  grounds  of 
the  application,  or  that  there  is  probable  cause  to  believe  their 
existence,  he  must  issue  a  search  warrant,  signed  by  him  with  his 
name  of  office,  to  a  peace  officer  in  his  county,  conamanding  him 
forthwith  to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

8R  8.,  1045,  §47. 

§  797.  (Amended  1882.)  Form  of  the  warrant.— The  warrant 
must  be  in  substantially  the  following  form : 

"  County  of  AJhcmy  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York : 

"  To  any  peace  officer  in  the  county  of  AVbany  [or  as  the  case 
may  be]  :  Proof  by  affidavit  having  been  this  day  made  before 
me,  by  [naming  every  person  whose  affidavit  has  been  taken], 
that  [stating  the  particular  grounds  of  the  application,  according 
to  section  seven  hundred  and  ninety-two,  or  if  the  affidavit  be  not 
*  positive  that  there  is  probable  cause  for  believing  that,'  stating 
the  ground  of  the  application  in  the  same  manner]. 

"You  are  therefore  commanded  in  the  day-time  [or  *at  any 
time  of  the  day  or  night,'  as  the  case  may  be,  according  to  section 
eight  hundred  and  one],  to  make  immediate  search  on  the  person 
of  0.  D.  [or  *  in  the  building  situated,'  describing  it,  or  any  other 
place  to  be  searched,  with  reasonable  particularity  as  the  case  may 
be],  for  the  following  property  [describing  it  with  reasonable 
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particularity]  :  and  if  you  find  the  same,  or  any  part  thereof,  to 
bring  it  forthwith  before  me  at  [stating  the  place]. 

Dated  at  the  city  of  Alhcmy  [or  as  the  case  may  be],  the 

day  of  ,  eighteen  hundred 

"  E.  F., 

"  Justice  of  the  peace  of  the  city  [or  town], 

of  [or  as  the  case  may  be]." 
New  in  form. 
Requisites  of  a  valid  search  warrant.    {Johnaon  v.  Camitoek^  14  Hun,  238.) 

(a)  Under  seaL  —  A  search  warrant  must  be  under  seal;  it  must  be 
directed  to  the  proper  officer  and  must  particularly  designate  the  place  to  be 
searched,  or  it  is  no  protection  to  the  officer.  (PeapU  y.  Boleomb,  8  Park., 
eSQ;  BeUY,  Clapp,  10  Johns.,  268;  QmiOi,  v.  BandaU,  8  HiU,  4d5.) 

(b)  Protection  thereol  —  A  search  warrant  legally  and  regularly  issued 
and  duly  executed  in  the  day-time,  is  a  protection  as  well  to  the  party  on 
whose  oath  it  is  issued,  as  to  the  officer  who  executed  it.  {Beaty  y.  Psrkins,  6 
Wend.,  382.) 

§  798.  By  whom  served. —  A  search  warrant  may,  in  all 

cases,  be  served  by  any  of  the  oflScers  mentioned  in  its  direction, 

but  by  no  other  person,  except  in  aid  of  the  officer,  on  his  requiring 

it,  he  being  present  and  acting  in  its  execution. 

Id.,  §  49. 

See  BeU  v.  Clapp,  10  Johns.,  268. 

§799.  Officer  may  break  open  door  or  window,  to 
execute  warrant. —  The  officer  may  break  open  an  outer  or 
inner  door  or  window  of  a  building,  or  any  part  of  the  building, 
or  any  thing  therein,  to  execute  the  warrant,  if,  after  notice  of 
his  authority  and  purpose,  he  be  refused  admittance. 

New. 

(a)  Officer  may  break  in. —  The  officer,  in  the  execution  of  a  search  war- 
rant, after  a  demand  and  refusal  to  open  the  outer  or  other  door  of  the  house, 
may  break  it  open.    (Bell  v.  Clapp,  10  Johns.,  968.) 

§  800.  May  break  apea  door  or  window  to  liberate  per- 
son acting  in  his  aid,  or  for  his  own  liberation.  — He  maj 

break  open  any  outer  or  inner  door  or  window  of  a  building  for 
the  purpose  of  liberating  a  person  who,  having  entered  to  aid 
him  in  the  execution  of  the  warrant,  la  detained  therein,  or  when 
necessary  for  his  own  liberation. 

New.    (See  Bell  y,  Olapp,  supra.) 
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§  801.  When  warrant  may  be  served  in  the  night-time, 
and  direction  therefor. — The  magistrate  must  insert  a  direction 
in  the  warrant  that  it  be  served  in  the  daj^-time,  unless  the  affida- 
vits be  positive  that  the  property  is  on  the  person  or  in  the  place 
to  be  searched ;  in  which  case  he  may  insert  a  direction  that  it  be 
served  at  any  time  of  the  day  or  night. 
Id.,  §  48. 

§  802.  Within  what  time  warrant  must  be  executed  and 
returned. — A  search  warrant  must  be  executed,  and  returned  to 
the  magistrate  by  whom  it  was  issued,  if  issued  in  the  city  and 
county  of  New  York,  within  five  days  after  its  date,  and  if  in 
any  other  county,  within  ten  days.  After  the  expiration  of  those 
times  respectively,  the  warrant,  unless  executed,  is  void. 
New. 

§  808.  Officer  to  give  receipt  for  property  taken. — ^When 
the  officer  takes  property  under  the  warrant,  he  must  give  a 
receipt  for  the  property  taken  [specifying  it  in  detail],  to  the 
person  from  whom  it  was  taken  by  him,  or  in  whose  possession 
it  was  found,  or,  in  the  absence  of  any  person,  he  must  leave  it 
in  the  place  where  he  found  the  property. 
New. 

§  804.  Property,  when  delivered  to  magistrate  how  dis- 
posed of. — When  the  property  is  delivered  to  the  magistrate,  he 
must,  if  it  was  stolen  or  embezzled,  dispose  of  it  as  provided  in 
sections  six  hundred  and  eighty-seven  to  six  hundred  and  eighty- 
nine,  both  inclusive.  If  it  were  taken  on  a  warrant  issued  on 
the  grounds  stated  in  the  second  and  tliird  subdivifiions  of  section 
seven  hundred  and  ninety-two,  he  must  retain  it  in  his  possession, 
subject  to  the  order  of  the  court  to  which  he  is  required  to  return 
the  proceedings  before  him,  or  of  any  other  court  in  which  tlie 
offense,  in  respect  to  which  the  property  was  taken,  is  triable. 
New. 

§  805.  Betum  of  warrant,  and  delivery  to  magistrate 
of  inventory  of  property  taken. — The  officer  must  forthwith 
return  the  warrant  to  the  magistrate,  and  deliver  to  him  a  written 
inventory  of  the  property  taken,  made  publicly,  or  in  the  presence 
of  the  person  from  whose  possession  it  was  taken  and  of  the 
applicant  for  the  warrant,  if  they  be  present,  verified  by  the 
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affidavit  of  the  officer,  and  taken  before  the  magistrate,  to  the 
following  effect :  "  I,  A.  B.,  the  officer  by  whom  this  warrant 
wajB  executed,  do  swear  that  the  above  inventory  contains  a  true 
and  detailed  account  of  all  the  property  taken  by  me  on  the 
warrant." 
New. 

§  806.  Magistrate  to  deliver  copy  of  inventory  to  the 
person  from  whose  possession  proi)erty  is  taken,  and 
to  applicant  for  warrant.  —  The  magistrate  must  thereupon 
if  required,  deliver  a  copy  of  the  inventory  to  the  person  from 
whose  possession  the  property  was  taken,  and  to  the  applicant  for 
the  warrant. 
New. 

§  807.  If  grounds  for  warrant  controverted,  magistrate 
to  take  testimony.  —  If  the  grounds  on  which  the  warrant  was 
issued  be  controverted,  the  magistrate  must  proceed  to  take  testi- 
mony in  relation  thereto. 

New. 

§  808.  Testimony,  how  taken  and  authenticated.  —  The 

testimony  given  by  each  witness  must  be  reduced  to  writing  and 
authenticated  in  the  manner  prescribed  in  section  two  hundred. 
New. 

§  809.  Property,  when  to  be  restored  to  person  from 
"whom  it  was  taken.  —  If  it  appear  that  the  property  taken  is 
not  the  same  as  that  prescribed  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds  on 
which  the  warrant  was  issued,  the  magistrate  must  cause  it  to  be 
restored  to  the  person  from  whom  it  was  taken. 
New. 

§  810.  Depositions/search  warrant,  return  and  inven- 
tory, to  be  returned  to  court  of  sessions  or  city  court 
having  jurisdiction  of  offense.  —  The  magistrate  must  annex 
together  the  depositions,  the  search  warrant  and  return,  and  the 
mventory,  and  return  them  to  the  next  court  of  sessions  of  the 
county  or  city  court,  having  power  to  inquire  into  the  offense  in 
respect  to  which  the  search  waiTant  was  issued,  by  the  interven- 
tion of  a  grand  jury,  at  or  before  its  opening  on  the  first  day. 
New. 
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§  811.  Maliciously  and  without  probable  cause  procur- 
ing search  warrant,  a  misdemeanor.  —  A  person  who  mali- 
cionsly  and  without  probable  cause,  procures  a  search  warrant  to 
be  issued  and  executed,  is  guilty  of  a  misdemeanor. 
New. 

§  812.  Pe€U»  officer,  exceeding  his  authority.  —  A  peace 
officer  who,  in  executing  a  search  warrant,  willfully  exceeds  his 
authority,  or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 

New.    (Penal  Code,  §  120.) 

§  813.  Person  charged  with  felony  supposed  to  have 
a  dangerous  weai)on,  etc. —  When  a  person  charged  with 
felony  is  supposed  by  the  magistrate  before  whom  he  is  brought, 
to  have  upon  his  person  a  dangerous  weapon,  or  any  thing  which 
may  be  used  as  evidence  of  the  commission  of  the  oflEense,  the 
magistrate  may  direct  him  to  be  searched  in  his  presence,  and  the 
weapon  or  other  thing  to  be  retained,  subject  to  his  order  or  the 
order  of  the  court  in  which  the  defendant  may  be  tried. 
New. 


TITLE  III. 

OF  THE  OUTLAWRY  OP  PERSONS  COKVIOTED  OF  TREASON. 

SBcnoK  814.  When  applicalion  for  outlawry  may  be  made. 
816.  On  what  proof  to  be  made. 

816.  Order  that  the  defendant  appear  to  receive  judgment,  or  be 

outlawed. 

817.  Publication  of  order. 

818.  Judgment  on  appearance  of  defendant,  or  on  his  not  appearing. 

819.  Effect  of  the  judgment. 

820.  Filing  judgment  roll,  and  transcripts  thereof. 

821.  Judgment  roll,  of  what  to  consist. 

822.  Appeal  may  be  at  any  time  taken,  by  defendant,  from  judgment. 
828.  Appeal,  how  taken,  and  proceedings  thereon. 

824.  Effect  of  reversal. 

825.  Defendant  may  be  arrested  to  receive  judgment,  notwithstand- 

iDg  outlawry. 

826.  No  other  proceeding  for  outlawry  in  criminal  cases  allowed. 

§  814.  When  application  for  outlawry  may  be  made. — 

When,  upon  a  bench  warrant  issued  for  the  apprehension  of  a 
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person  who  has  pleaded  guilty,  or  against  whom  a  verdict  has 
been  rendered  upon  an  indictment  for  treason,  it  is  duly  returned 
that  the  defendant  cannot  be  found,  the  district  attorney  of  the 
county  may  apply  to  the  court  in  which  the  conviction  was  had, 
for  judgment  of  outlawry. 

8  R  a,  1043,  §§  28,  29. 

§  815.  On  what  proof  to  be  made. —  The  application  must 
be  founded  upon  the  return  of  the  bench  warrant,  and  upon 
proof,  by  affidavit,  that  the  defendant  has  escaped,  and  on  dili- 
gent search  cannot  be  found  within  the  county. 

Id.,  §  29. 

§  816.  Order  that  the  defendant  appear  to  receive  judg- 
menty  or  be  outlawed.  —  The  court,  upon  being  satisfied  that 
the  defendant  has  escaped,  and  cannot,  upon  diligent  search,  be 
found  in  the  county,  must  make  an  order  that  he  appear  on  the 
first  day  of  the  next  term,  to  receive  judgment  upon  the  convic- 
tion or  be  outlawed. 
Id.,  §  80. 

§  817.  Publication  of  order.  —  The  order  must  be  imme- 
diately published,  once  a  week  for  six  successive  weeks,  in  a 
newspaper  published  in  the  county,  and  in  the  state  paper.    The 
expense  of  the  publication  is  a  county  charge. 
Id.,  §  81. 

§  818.  Judgment  on  appearance  of  defendant,  or  on  his 
not  apx)earing.  —  If  the  defendant  appear,  judgment  must  be 
rendered  against  him  upon  the  conviction.  If  he  do  not  appear, 
the  court,  upon  proof  of  the  due  publication  of  the  order,  must 
render  judgment  that  the  defendant  be  outlawed,  and  that  all  his 
civil  rights  be  forfeited. 
Id.,  §§  82,  83. 

§  819.  Efiect  of  the  judgment.  —  The  defendant  is  there- 
upon deemed  civilly  dead,  and  forfeits  to  the  people  of  this  state, 
during  his  life-time,  and  no  longer,  all  freehold  estate  in  real 
property,  of  which  he  was  seized  in  his  own  right,  at  the  time  of 
committing  the  treason,  or  at  any  time  thereafter,  and  all  his 
personal  property. 

Id.,  §  84;  see  Penal  Code,  §  710. 
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§  820.  Filing  judgment  roll,  and  transcripts  thereof.  — 

Upon  a  judgment  of  outlawry,  the  judgment  roll  must  be  made 
up,  and  filed  with  the  clerk  of  the  county  in  which  the  convic- 
tion was  had,  and  docketed  with  the  same  effect  as  in  a  civil 
action.  A  transcript  thereof  may  also  be  filed  and  docketed, 
with  the  like  effect,  in  any  other  county. 
Id.,  §  as. 

§  821.  Judgment  roU,  of  what  to  consist. — The  judg- 
ment roll  consists  of  the  several  matters  prescribed  in  section 
four  hundred  and  eighty-five,  except  the  fifth  subdivision;  to 
which  must  be  annexed  a  certified  copy  of  the  order  to  appear 
for  judgment,  the  affidavits  proving  its  publication,  and  a  certi- 
fied copy  of  the  judgment  of  outlawry. 
New. 

§  822.  Appeal  may  be  at  any  time  taken  by  defendant 
from  judgment.  —  An  appeal  may  be  taken  by  the  defendant, 
at  any  time,  from  a  judgment  of  outlawry. 
Id.,  §  86. 

§  823.  Appeal,  how  taken,  and  proceedings  thereon.  — 
The  appeal  may  be  taken  in  person  or  by  counsel,  in  the  same 
manner,  and  the  proceedings  thereon  are  the  same  as  upon  an 
appeal  from  a  judgment  of  conviction  on  an  indictment 
New. 

§  824.  Effect  of  reversal.  —  If  the  judgment  be  reversed  on 
appeal,  the  defendant  is  restored  to  his  civil  rights. 
Id.,  §  86. 

§  825.  Defendant  may  be  arrested  to  receive  judgment, 
notwithstanding  outlawry.  —  Notwithstanding  judgment  of 
outlawry  against  the  defendant,  he  may  be  arrested  at  any  time 
thereafter  to  receive  judgment  upon  the  conviction. 
Id,  §  37. 

§  826.  No  other  proceeding  for  outlawry  in  criminal 
cases  allowed.  —  No  other  proceeding  for  the  outlawry  of  the 
defendant  in  a  criminal  action  can  be  had  than  that  provided  in 
this  title. 
Id.,  g  88. 
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TITLE  IV. 

OF   PROCEEDINGS   AGAINST   FUGITIVES   FROM  JUSTICE. 

Chapter  I.  Fugitives  from  another  state  or  territory,  into  this  state, 
n.  Fugitives  from  this  state,  into  another  state  or  territory. 

CHAPTEK  I. 

FUGITIVES  FROM  ANOTHER  STATE  OR  TERRITORY  INTO  THIS  STATE. 

Section  827.  To  be  delivered  up  by  the  governor,  on  demand  of  the  execu- 
tive authority  of  the  state  or  territory  from  which  they  have 
fled. 

828.  Magistrate  to  issue  warrant. 

829.  Proceedings  for  arrest  and  commitment  of  the  person  charged. 

830.  When,  and  for  what  time  to  be  committed. 
881.  His  admission  to  bail. 

832.  Magistrate  to  give  notice  to  the  district  attorney,  of  the  name  of 

the  person  and  the  cause  of  his  arrest. 
888.  District  attorney  to  give  notice  to  executive  authority  of  the 

state  or  territory,  etc. 
834.  Person  arrested  to  be  discharged,  unless  surrendered  within  the 

time  limited. 
885.  Magistrate  to  return  his  proceedings  to  the  next  court  of  ses 

sions;  proceedings  thereon. 

§  827.  To  be  delivered  up  by  the  governor,  on  demand 
of  the  executive  authority  of  the  state  or  territory 
frpm  which  they  have  fled. — A  person  charged  in  any 
state  or  territory  of  the  United  States,  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in  this  state, 
must,  on  demand  of  the  executive  authority  of  the  state  or  terri- 
tory from  which  he  fled,  be  delivered  up  by  the  governor  of  this 
state,  to  be  removed  to  the  state  or  territory  having  jurisdiction 
of  the  crime. 

U.  8.  Const.,  art.  IV,  §  2. 

(a)  Prevalence  of  the  usage. — It  is  the  law  and  usage  of  nations  to 
deliver  up  fugitives  from  justice,  charged  with  felony  and  other  high  crimes, 
who  have  fled  into  a  friendly  jurisdiction,  and  it  is  the  duty  of  a  civil  magis- 
trate to  commit  such  a  one  in  order  to  his  surrender.  {Ex  parte  WaMum,  4 
Johns.  Ch.,  106;  3  Wh.  Cr.  Cas.,  47a.) 

{h)  Oonditions  of  obtaining  reqiLiflition.~To  authorize  the  surrender 
of  a  fugitive  from  justice,  there  must  be  a  demand  by  the  executive  of  the 
state  from  which  he  fled,  and  a  copy  of  the  affidavit  or  indictment  charging 
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the  offense  must  be  produced,  certified  by  such  executive  as  authentic.    {Ex 
parte  SoUmans,  1  Abb.  [N.  8.],  34?.) 

(e)  Effect  of  requisitiozL.  —  A  requisition  from  the  governor  of  another 
state  upon  the  executive  of  this  state  is  no  warrant  for  the  arrest  of  an  alleged 
fugitive  from  justice.  In  the  absence  of  other  authority  a  prisoner  so  held 
will  be  discharged  on  habeas  corpus.    (Ex  parts  Butter,  7  Abb.  [N.  8.],  67.) 

(d)  Furtive  from  justice  must  be  demanded  promptly.  — An  alleged 
fugitive  from  justice  if  not  demanded  in  a  reasonable  time  by  the  executive 
of  the  state  from  which  he  fled,  will  be  discharged  from  arrest.  {People  v. 
Goodhue,  3  Johns.  Ch.,  198;  1  Wh.  Cr.  Cas.,  427;  Ex  parte  Washburn,  4 
Johns.  Ch.,  106.) 

{e)  One  guilty  of  fraud.  — Under  what  circumstances  a  person  guilty  of 
fraud  will  be  surrendered.    {Ex parte  Adams,  7  Law  Rep.,  886.) 

§  828.  Magistrate  to  issue  warrant. —  A  magistrate  may 
issue  a  warrant  for  the  apprehension  of  a  person  so  charged,  who 
shall  flee  from  justice  and  be  found  within  this  state. 

8  R  S.,  1003,  §  41. 

(/)  Proof  that  party  is  a  fugitive. —  Where  a  crime  has  been  conmiitted 
in  another  state,  and  the  party  Ib  found  in  this  state,  this  establishes  conclu- 
sively that  he  is  a  fugitive  from  justice;  the  governor  has  no  right  to  inquire 
into  the  truth  of  the  charge,  nor  to  look  outside  the  papers  to  determine 
whether  or  not  the  person  is  a  fugitive;  and  on  habeas  corpus  the  court  cannot 
go  behind  the  warrant.    {People  v.  Pinkerton,  17  Hun,  199.) 

{g)  Party  held  fbr  a  crime  in  this  state.  —  A  party  in  arrest  on  a  civil 
.process  cannot  be  surrendered  on  the  governor's  warrant  as  a  fugitive  from 
justice  imtil  he  has  satisfied  the  justice  of  the  state  in  which  he  is  held.  (Ex 
parte  Briscoe,  61  How.,  422.) 

§  829.  Proceedings  for  arrest  and  commitment  of  the 
person  charged. —  The  proceedings  for  the  arrest  and  commit- 
ment of  the  person  charged  are  in  all  respects  similar  to  those 
provided  in  this  Code,  for  the  arrest  and  commitment  of  a  person 
charged  with  a  public  offense  committed  in  this  state ;  except,  that 
an  exemplified  copy  of  an  indictment  found,  or  other  judicial 
proceedings  had  against  him,  in  the  state  or  territory  in  which 
he  is  charged  to  have  committed  the  offense,  may  be  received  as 
evidence  before  the  magistrate. 

Id.,  §42. 

(a)  Contents  of  affidavit.— The  affidavit  for  the  arrest  of  a  fugitive  from 
justice  must  state  positively  that  the  crime  was  committed  within  the  state 
from  which  he  fled;  and  that  he  is  actually  a  fugitive  from  that  state.  (Ex 
parte  Hey  ward,  1  Sandf.,  701;  1  Code  liep.,  45;  Ex  parte  Ldand,  7  Abb.  [N. 
8.],  64;  Peoi^  v.  Brady,  56  N.  Y.,  182.) 

(b)  Begxilarity  of  proceedings.  —  Where  a  fugitive  from  justice  is 
brought'  up  on  ha/)ea9  corpus,  the  court  will  not  inquire  into  his  probable  guilt. 
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but  only  as  to  the  legality  of  the  process  and  the  regularity  of  the  commit- 
ment. {Ex parte  Clark,  9  Wend,  212;  People  v.  Brady,  56  N.  Y.,  182;  People 
V.  Pinkertan,  11  Hun,  199.) 

{c)  Proof  required.  —  When  the  demand  for  the  surrender  of  a  fugitive 
from  justice  is  supported  by  affidavit,  no  less  degree  of  certainty  is  admissible 
than  is  required  in  an  indictment  for  the  same  offense.  {People  y.  Brady,  56 
N.  Y.,  182.) 

{d)  Crime  of  forgery,  —  An  affidavit  stating  that  the  prisoner  is  charged 
Tvith  the  crime  of  forgery  in  another  state,  is  not  sufficient  for  his  detention. 
{Ekcp<vrte  Leland,  7  Abb.  [N.  8.],  64;  see  Me  parte  Salomans,  1  Abb.  [N.  S.], 
847.) 

§  830.  When  and  for  what  time  to  be  committecL —  If, 

from  the  examination,  it  appear  that  the  pei-son  charged  has  com- 
mitted the  crime  alleged,  the  magistrate,  by  warrant  reciting  the 
accusation,  must  commit  him  to  the  proper  custody  in  his  county, 
for  a  time  specified  in  the  warrant,  which  the  magistrate  deems 
reasonable,  to  enable  the  arrest  of  the  fugitive  under  the  warrant 
of  the  executive  of  this  state,  on  the  requisition  of  the  executive 
authority  of  the  state  or  territory  in  which  he  committed  the 
offense,  unless  he  give  bail,  as  provided  in  the  next  section,  or 
until  he  be  legally  discharged. 

Id.,  §48. 

(a)  Huflt  be  demanded  promptly.  —  An  alleged  fugitive  from  justice 
if  not  demanded  in  a  reasonable  time  by  the  executive  of  the  state  from 
which  he  fled,  will  be  discharged  from  arrest.  {People  v.  Goodhue,  2  Johns. 
Ch.,  198;  1  Wh.  Or.  Cas.,  427;  Ike  parte  Washburn,  4  Johns.  Ch.,  106.) 

{h)  What  evidence  sufficient.  —  The  evidence  to  detain  a  fugitive  for 
the  purpose  of  surrender,  must  be  such  as  would  be  sufficient  to  commit  him 
for  trial  had  the  crime  been  perpetrated  in  the  state  to  which  he  fled.  {Ex 
parte  ^oMwm,  4  Johns.  Ch.,  106;  8  Wh.  C.  C.  473.) 


§  831.  His  admiasion  to  bail. —  A  judge  of  the  supreme 
court  may  admit  the  person  arrested,  to  bail,  by  an  undertaking, 
with  sufficient  sureties  and  in  such  sum  as  he  deems  proper,  for  his 
appearance  before  him  at  a  time  specified  in  the  undertaking,  and 
for  liis  surrender  to  be  arrested  upon  the  warrant  of  the  governor 
of  this  state. 

Id.,  ^44. 

§  832.  Magistrate  to  give  notice  to  the  district  attorney 
of  the  name  of  the  person  and  the  cause  of  his  arrest.  — 

Immediately  upon  the  arrest  of  the  person  charged,  the  magis- 
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trate  must  give  notice  to  the  district  attorney  of  the  connty,  of 
the  name  of  the  person  and  the  cause  of  his  arrest. 

Id.,  §45. 

§  833.  District  attorney  to  give  notice  to  executive 
authority  of  the  state  or  territory,  etc.  —  The  district 
attorney  must  immediately  thereafter  give  notice  to  the  executive 
authority  of  the  state  or  territory,  or  to  the  prosecuting  attorney 
or  presiding  judge  of  the  criminal  court  of  the  city  or  county 
therein,  having  jurisdiction  of  the  offense,  to  the  end  that  a 
demand  may  be  made  for  the  arrest  and  surrender  of  the  person 
charged. 

Id.,  §45. 

§  834.  Person  arrested  to  be  discharged,  unless  surren- 
dered within  the  time  limited.  —  The  person  arrested  must 
be  discharged  from  custody  or  bail,  unless  before  the  expiration 
of  the  time  designated  in  the  warrant  or  undertaking,  he  be 
arrested  under  the  warrant  of  the  governor  of  this  state. 

Id.,  §46. 

§  835.  Magistrate  to  return  his  proceedings  to  the  next 
court  of  sessions ;  proceedings  thereon.  —  The  magistrate 
must  return  his  proceedings  to  the  next  court  of  sessions  of  the 
county,  which  must  thereupon  inquire  into  the  cause  of  the  arrest 
and  detention  of  the  person  charged ;  and  if  he  be  in  custody, 
or  the  time  for  his  arrest  have  not  elapsed,  it  may  discharge  him 
from  detention,  or  may  order  his  undertaking  of  bail  to  be 
canceled,  or  continue  his  detention  for  a  longer  time  or  readmit 
him  to  bail,  to  appear  and  surrender  himself  within  a  time  speci- 
fied in  the  undertaking. 

Id.,  §  47.  

CHAPTEE  II. 

FUGITIVES  FBOM  THIS  STATE,   INTO  ANOTHEB  STATE  OB  TEBBirOBT. 

Sbction  836.  Accounts  of  persons  employed  in  procuring  the  surrender  of 

fugitives  from  this  state,  how  paid. 
837.  No  public  officer  of  this  state  to  receive  compensation  for  pro- 
curing demand  or  surrender  of  fugitive,  etc. 

Sections  836  and  837,  repealed  in  1882. 

20 
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TITLE  V. 

OP  PROCEEDINGS  RESPECTING  BASTARDY. 

Chafteb  I.  Proceedings  before  magistrates,  respecting  bastards. 

11.  Appeals  from  the  orders  of  magistrates,  respecting  bastards. 
III.  Enforcement  of  the  undertaking  for  the  support  of  the  bastard 
or  its  mother,  or  for  appearance  on  appeal. 

CHAPTER  I. 

PBOOEEDmOS   BEFORE  MAGISTRATE   RESPECTING  BASTARDS. 

8BCTI0N  888.  Definition  of  a  bastard. 

839.  Who  are  liable  for  its  support. 

840.  When  bastard,  chargeable  to  the  public,  is  bom  or  is  likely  to 

be  bom,  application  to  be  made  to  a  justice  of  the  peace  or 
police  justice. 

841.  Examination  by  the  magistrate,  and  warrant  against  the  father. 

842.  Justice  designated  as  a  magistrate,  and  person  proceeded  against 

as  defendant. 
848.  Warrant,  when  to  be  served  in  another  county. 
844.  Magistrate  in  another  county  may  take  undertaking  for  support 

of  bastard  and  mother,  or  for  appearance  of  defendant  at  the 

sessions. 

846.  On  giving  undertaking,  defendant  to  be  discharged. 

840.  If  undertaking  not  given,  defendant  to  be  taken  before  magis- 
trate who  issued  the  warrant. 

847.  Before  what  magistrate  in  the  same  county  defendant  is  to  be 

taken,  when  the  magistrate  issuing  the  warrant  is  unable 
to  act. 

848.  The  magistrate  to  associate  with  himself  another  magistrate, 

and  they  to  examine  the  matter. 

849.  Adjournment  of  examination;  security  from  defendant. 

850.  Determination  of  the  case,  and  order  of  the  magistrates. 

851.  Defendant  to  pay  the  costs,  and  give  undertaking  for  support  of 

bastard  and  mother,  or  for  appearance  at  sessions. 

853.  On  giving  undertaking,  defendant  to  be  discharged,  otherwise, 

to  be  committed. 
858.  Commitment  of  defendant  during  examination. 

854.  Proceedings  by  magistrate,  when  security  is  given  by  defendant 

on  arrest  out  of  the  county. 

855.  Examination  in  such  case,  and  order  thereon. 

856.  Magistrates  may  compel  mother  to  disclose  the  father  of  the 

bastard ;  proceedings,  if  she  refuse. 

857.  If  mother  possess  property,  two  magistrates  may  make  an  order 

that  she  pay  for  the  support  of  the  child. 
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SscnoN  858.  If  ahe  do  not  comply,  she  must  be  committed,  or  discharged  on 

undertaking. 

859.  Magistrates  may  reduce  amount  directed  to  be  paid  by  the 

father  or  mother;  court  of  sessions  may  reduce  or  increase  it. 

860.  Proceedings  against  the  father  or  mother  absconding  from  their 

place  of  residence. 

§  838.  Definition  of  a  bastard.  —  A  bastard  is  a  child  who 
is  begotten  and  bom, 

1.  Out  of  lawful  matrimony  ; 

2.  While  the  husband  of  its  mother  was  separate  from  her  for 
a  whole  year  previous  to  its  birth ;  or, 

2.  During  the  separation  of  its  mother  from  her  husband  pur- 
suant to  a  judgment  of  a  competent  court. 
3  R  B.,  808,  §  1. 

§  839.  Who  are  liable  fbr  its  support.  —  The  father  and 
mother  of  a  bastard  are  liable  for  its  support.  In  case  of  their 
neglect  or  inability,  it  must  be  supported  by  the  county,  city  or 
town  in  which  it  is  bom,  as  provided  by  special  statutes. 

Id.,  §  2. 

( a )  Motlier  may  control  bastard  child.  —  The  mother  of  a  bastard  child 
has  the  right  to  its  control  and  custody  as  against  the  putative  father,  and  is 
bound  to  maintain  it  as  its  natural  guardian.  (Matter  cf  Doyle,  —  Clark,  154; 
BobaUna  v.  Armstrong,  15  Barb.,  247  ;  People  v.  KUng,  6  Barb.,  866.) 

( b)  Promises  of  putative  fiatlier  may  be  enforced.  —  A  putative  father's 
promise  to  support  a  bastard  child  may  be  enforced  at  law.  (Moneritf  v.  Mp, 
19  Wend.,  405  ;  BwrdsaU  y.  Edgerton,  25  Wend.,  619.) 

( 6)  Infancy  is  no  defense.    {People  v.  Mooree,  4  Den.,  518.) 

§  840.  When  bastard,  chargeable  to  the  public,  is  bom, 
or  IS  likely  to  be  bom,  application  to  be  made  to  a  justice 
of  the  peace  or  police  justice. — ^If  a  woman  be  delivered  of  a 
bastard,  or  be  pregnant  of  a  child  likely  to  be  bom  such,  and 
which  is  chargeable  to  a  county,  city  or  town,  a  superintendent 
of  the  poor  of  the  county,  or  an  overseer  of  the  poor  or  other 
oflScer  of  the  alms-house  of  the  town  or  city  where  the  woman 
is,  must  apply  to  a  justice  of  the  peace  or  police  justice  in  the 
county  to  inquire  into  the  facts  of  the  case. 

Id.,  §5. 

(a)  Jurisdiction  of  juBtice.  —  A  Justice  can  only  act  in  his  county,  and 
on  proper  official  application.  (8prague  v.  Eeelegtony  1  Lans.,  74  ;  WdUewerih 
▼.  MeOuUough,  10  Johns.,  98  ;  BirdaaU  v.  EdgerUm,  25  Wend.,  619.) 
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(ft )  Overseer  of  the  poor.  —  An  overseer  of  the  poor  in  bastardy  proceed- 
ings is  a  "pa/rty  "  in  such  sense  £hat  the  proceedings  are  void  if  there  is  affinity 
between  him  and  the  justice.    (EiitenJburgh  v.  Henness,  4  Lans.,  2C8.) 

(c)  Beg'ular  application  neceascLry. — The  justice  has  no  authority  to 
make  thu  preliminary  examination  or  issue  a  warrant  to  arrest  the  putative 
father  on  his  own  motion  ;  a  regular  application,  as  required  by  statute,  is 
necessary.    {Sprague  v.  EccUston,  1  Lans.,  74.) 

§  841.  Examination  by  the  magistrate  and  warrant 
against  the  fkther.  —  The  magistrate  must,  bj  ihe  examination 
of  the  woman  on  oath,  and  any  other  testimony  which  may  be 
offered,  ascertain  the  father  of  the  bastard,  and  must  issue  his 
warrant,  directed  to  a  peace  officer  of  the  county,  commanding 
him,  without  delay,  to  apprehend  the  father  and  bring  him  before 
the  justice,  for  the  purpose  of  having  an  adjudication  as  to  the 
filiation  of  the  bastard. 

Id.,  §  6. 

( a )  Mother's  evidence  inadmissible. —  It  seems  that  where  the  mother 
of  the  alleged  bastard  is  a  married  woman,  she  is  not  a  competent  witness  to 
prove  any  fact  which  may  be  proved  by  other  testimony.  {People  v.  Overseers 
of  Ontario,  15  Barb.,  286.) 

§  842.  Justice  designated  as  a  magistrate,  and  person 
proceeded  against  as  defendant.  —  An  officer  issuing  a  war- 
rant or  making  an  examination,  as  provided  in  this  chapter,  is 
designated  as  a  magistrate,  and  the  person  against  whom  the 
warrant  is  issued  as  the  defendant. 
New. 

§  843.  Warrant,  when  to  be  served  in  another  county. — 

If  the  defendant  reside  in  another  county  than  that  in  which  the 
warrant  issued,  the  magistrate  must,  by  an  indorsement  thereon, 
direct  the  sum  in  which  the  defendant  shall  give  security,  and 
the  officer  must  deliver  the  warrant  to  a  justice  of  the  peace  or* 
police  justice  in  the  city  or  town  in  which  the  defendant  resides 
or  is  found.  The  magistrate  to  whom  it  is  presented,  on  proof, 
under  oath,  of  the  signature  of  the  magistrate  who  issued  the 
warrant,  must  then  indorse  a  direction  thereon,  that  it  be  served 
in  the  county  in  which  he  resides,  and  the  defendant  may  be 
arrested  in  that  county  accordingly.  XJpon  this  proof,  the  magis- 
trate indorsing  the  warrant  is  exempted  from  liability  to  a  civil 
or  criminal  action,  though  it  afterward  appear  that  the  warrant 
was  illegally  or  improperly  issued. 
Id.,  §  771. 
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§  8M.  Magistrate  in  another  county  may  take  under- 
taking for  support  of  bastard  and  mother,  or  for  appear- 
ance of  defendant  at  the  sessions.  —  When  the  defendant  is 
arrested  in  another  conntj,  he  rnoBt  be  taken  before  the  magis- 
trate who  indorsed  the  warrant,  or  before  another  magistrate  of 
the  same  city  or  county,  who  may  take  from  the  defendant  an 
undertaking,  with  sufficient  sureties,  to  the  effect : 

1.  That  he  will  indemnify  the  county,  and  town  or  city,  where 
the  bastard  was  or  is  likely  to  be  bom,  and  every  other  county, 
town  or  city,  against  any  expense  for  the  support  of  the  bastard, 
or  of  its  mother  during  her  confinement  and  recovery,  and  to 
pay  the  costs  of  arresting  the  defendant,  and  of  any  order  of 
filiation  that  may  be  made,  or  that  the  sureties  will  pay  the  sum 
indorsed  on  the  warrant ;  or 

2.  That  the  defendant  will  appear  and  answer  the  charge  at  the 
next  court  of  sessions  of  the  county  where  the  warrant  was  issued, 
and  obey  its  order  thereon. 

Id.,  §  a 

(a)  Gharacter  of  bond.— The  bond  must  be  for  either  the  one  or  the 
other  of  the  two  conditions,  but  not  for  both;  if  it  contain  both  conditions, 
that  the  obligor  should  appear  and  that  he  should  indemnify,  is  a  nullity. 
{Hoogland  v.  BudMi,  8  How.,  843.) 

(b)  Must  follow  statute. —  If  the  bond  literally  follow  the  statute,  it  is 
valid,  however  supeifluous  the  provisions  may  be.  (Fx/ple  v.  MtteheR,  4 
Sandf.,  466.) 

(c)  An  attorney  cannot  be  surety.  (Rule  6,  Supreme  Court;  see  People  v. 
TOftw,  13  Wend.,  697.) 

§  845.  On  giving  undertaking,  defendant  to  be  dis- 
charged.—  When  either  of  the  undertakings  mentioned  in  the 
last  section  is  given,  the  magistrate  must  discharge  the  defendant, 
and  must  indorse  a  certificate  of  the  di&charge  upon  the  warrant. 
He  must  also  deliver  the  warrant,  with  the  undertaking,  to  the 
officer,  who  must  return  it  to  the  magistrate  granting  the  warrant, 
by  whom  the  same  proceedings  must  be  had,  as  if  he  had  taken 
the  undertaking. 

Id.,  §  ». 

The  payment  of  costs  is  a  condition  precedent  to  a  discharge.  {People  v. 
iSbnoeff,  2Den.,  127.) 

§  846.  If  undertaking  not  given,  defendant  to  be  taken 
before  magistrate  who  issued  the  warrant.— If  the  defend- 
ant do  not  give  security,  as  provided  in  section  eight  hundred  and 
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fortj-foor,  the  officer  must  take  him  before  the  magistrate  who 
issued  the  warrant. 
Id.,  §  10. 

§  847.  Before  what  magistrate  in  the  same  county, 
defendant  is  to  be  taken,  when  the  magistrate  issniTis 
the  warrant  is  unable  to  act. — If,  however,  the  magistrate 
who  issued  the  warrant  be  absent  or  unable  to  act,  the  defendant 
must  be  taken  before  the  nearest  or  most  accessible  magistrate  in 
the  same  county.  The  officer  must,  at  the  same  time,  deliver  to 
the  magistrate  the  warrant,  with  his  return  indorsed  and  sub- 
scribed by  him. 

Id.,  §  73. 

(a)  Substituted  by  agreement.— If  the  justice  first  called  in  do  not 
appear  on  an  adjourned  day,  another  may  be  substituted  by  agreement  of 
the  parties,  entered  on  the  minutes.    (PeopU  v.  BameU,  8  Abb.  N.  C,  510.) 

§  848.  The  magistrate  to  associate  with  himself  another 
magistrate,    and   they   to   examine   the   matter. —  The 

magistrate  before  whom  the  defendant  is  brought,  as  provided  in 
the  last  two  sections,  must  immediately  associate  with  himself 
another  justice  of  the  peace  or  police  justice  in  the  same  county 
or  city ;  and  the  two  magistrates  thus  associated,  must  inquire 
into  the  charge,  and  must  examine  on  oath,  the  woman  who  is  the 
mother  of  or  pregnant  with  the  bastard  in  the  presence  of  the 
defendant,  in  respect  to  the  charge,  and  hear  any  testimony  which 
may  be  offered  in  relation  thereto. 
Id..  §  11. 

§  849.  Adjournment  of  examination ;  security  from 
defendant. —  The  magistrates  may,  on  the  application  of  the 
defendant,  for  good  cause,  adjourn  the  examination,  not  exceed- 
ing thirty  days,  upon  the  defendant  giving  an  undertaking,  with 
two  sufficient  sureties,  to  the  effect  that  he  will  appear  before  the 
magistrate  at  the  time  appointed,  or  that  the  sureties  will  pay  the 
sum  mentioned  therein,  which  must  be  fixed  by  the  magistrate, 
and  which  must  be  a  full  indemnity  for  the  expense  of  support- 
ing the  bastard  and  its  mother,  as  provided  in  section  eight 
hundred  and  fifty-one. 

Id.,  g§  12, 16. 

(a)  Forfeiture  of  bond. —  Departing  without  leave  after  appearing  forfeits 
the  bond.    (PisopU  v.  Jayne,  27  Barb.,  58 ;  Boopis  v.  Boardman,  24  How.,  612.) 

(h)  ISl^  And  it  is  immaterial  whether  he  intended  to  return  or  not    (Id.) 
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§  850.  Determination  of  the  case,  and  order  of  the  mag- 
istrates. —  Upon  the  hearing  the  magistrates  must  determine 
who  is  the  father  of  the  bastard,  and  must  proceed  as  follows : 

1.  K  they  determine  that  the  defendant  is  not  the  father  of 
the  bastard,  he  must  be  forthwith  discharged ; 

2.  If  they  determine  that  he  is  the  father,  they  must  make  an 
order  of  filiation,  specifying  therein  the  sum  to  be  paid  weekly 
or  otherwise  by  the  defendant,  for  the  support  of  the  bastard ; 
and  if  the  mother  be  indigent,  the  sum  to  be  paid  by  the  defend- 
ant for  her  support,  during  her  confinement  and  recovery ; 

3.  They  must  certify  the  reasonable  costs  of  .arresting  the 
defendant,  and  of  the  order  of  filiation ; 

4.  They  must  reduce  their  proceedings  to  writing,  and  sub- 
scribe them. 

Id.,  §13. 

(a)  Acyudication  a  bar.— Adjudication  in  favor  of  the  defendant  is  a 
bar  to  any  new  proceeding  against  him  for  the  same  offense.  {Thayer  v.  (h&r- 
9eer»,  5  Hill,  443;  6  Den.,  98;  People  v.  Tompkins,  Gen.  Bess.,  19  Wend.,  154; 
Dunham  v.  MoTieU,  H.  <&  D.,  377.) 

(h)  Not  appealable. — An  order  of  acquittal  is  not  appealable.  (People  v. 
Ibmpkins,  Gen.  Bess.,  19  Wend.,  154;  Thayer  v.  Overseers  of  HamUUm, 
6  Hill,  443.) 

(c)  Election  to  g^i'^e  bond.  —  No  order  of  filiation  is  necessary  where  the 
putative  father  elects  to  give  the  bond,  he  thereby  admits  his  liability.  (PeopHe 
V.  Heine,  5  N.  Y.  Leg.  Obs.,  381.) 

(d)  E£EiBct  of  order  of  filiation.  —  An  order  of  filiation  adjudging  the  bas- 
tard chargeable,  and  fixing  the  allowance  to  be  paid  by  the  putative  father  is 
conclusive  on  him  till  reversed,  and  the  onus  is  on  him  to  show  a  legal  dis- 
charge from  the  obligation.  (Overseers  of  Hebron  v.  Ely,  Hill  &  Den. 
Supp.,  879.) 

(e)  Infant  bound  by  an  order.  —  After  an  order  of  filiation  an  infant  is 
bound  by  law  to  support  his  illegitimate  child,  and  his  bond  is  binding  upon 
him  notwithstanding  his  infancy.    (pBople  v.  Moores,  4  Denio,  518.) 

§  851.  Defendant  to  pay  the  costs,  and  give  undertak- 
ing for  support  of  bastard  and  mother,  or  for  api>earance 
at  sessions.  —  If  the  defendant  be  adjudged  to  be  the  father, 
he  must  immediately  pay  the  amount  certified  for  the  costs  of 
the  arrest  and  of  the  order  of  filiation,  and  enter  into  an  under- 
taking, with  sufficient  sureties  approved  by  the  magistrates,  to 
the  effect, 

1.  That  he  will  pay  weekly  or  otherwise,  as  may  have  been 
ordered,  the  sum  directed  for  the  support  of  the  child,  and  of 
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the  mother  during  her  confinement  and  recovery,  or  which  may 
be  ordered  by  the  coart  of  seesions  of  the  county  ;  and  that  he 
will  indemnify  the  county,  and  town  or  city  where  the  bastard 
was  or  may  be  born  [as  the  case  may  be],  and  every  other  county, 
town  or  city,  which  may  have  been  or  may  be  put  to  expense  for 
the  support  of  the  bastard,  or  of  its  mother  during  her  confine- 
ment and  recovery,  against  those  expenses,  or  that  the  sureties 
will  do  so,  not  exceeding  the  sum  mentioned  in  the  undertaking, 
and  which  must  be  fixed  by  the  magistrates ;  or, 

2.  That  he  will  appear  at  the  next  court  of  sessions  of  the 
county,  to  answer  the  charge  and  obey  its  order  thereon,  or  that 
the  sureties  will  pay  a  sum  equal  to  a  full  indemnity  for  support- 
ing the  bastard  and  its  mother,  ^s  provided  in  the  first  subdivision 
of  section  eight  hundred  and  forty-four. 

2  R  8.,  898,  §§  14,  16. 

( a )  Validity  of  bond.— A  bond  conditioned  that  the  father  wiU  indemnify 
the  county  or  appear  at  the  sesBions  is  valid ;  though  it  ought  to  have  embraced 
but  one  of  the  alternatives.    (PeapU  v.  TSUon,  13  Wend.,  597.) 

(h)  Superfluity  in  a  bond.  —  If  a  bond  require  more  than  is  required  by 
statute  it  wiU  be  void.  (People  v.  MeigJum,  1  Hill,  298;  People  v.  Mitchell,  4 
Sandf.,  460.) 

( c)  Void  bond ;  duplicity.—  A  bond  for  both  Conditions  held  void,  e.  g., 
for  appearance  and  indenmity.  {Hoofflcmd  v.  Httdaon,  8  How.,  348;  see,  also. 
People  V.  MitcheU,  4  Sandf.,  466;  Peop^  v.  Mooree,  4  Den.,  618;  Peo]^  v. 
/9f<w62?,  2Den.,  127.) 

§  852.  On  giving  undertaking  defendant  to  be  dis- 
cliaiged,  otherwise  to  be  committed.  —  Upon  a  compliance 
with  the  provisions  of  the  last  section,  the  magistrates  must 
discharge  the  defendant ;  but  otherwise,  they  or  either  of  them 
must,  by  warrant,  commit  him  to  the  county  jail,  or  in  the  city 
of  New  York,  to  the  city  prison  of  that  city,  until  he  be  dis- 
charged by  the  court  of  sessions  of  the  county,  or  deliver  an 
undertaking,  aa  prescribed  by  the  last  section. 

Id.,  §16. 

The  party  may  be  committed  either  for  want  of  bond  or  non-payment  of 
costs.    (People  v.  Stomay  2  Den.»  127.) 


§  853.  Commitment  of  defiandant  during  examination. 

During  the  examination,  and  until  the  defendant  is  discharged 
by  the  magistrate,  he  must  remain  in  the  custody  of  the  officer 
who  arrested  him,  unless  an  undertaking  have  been  given  for  his 
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appearance,  as  provided  in  eectionB  eight  hundred  and  forty-four 
and  eight  hundred  and  forty-nine ;  and  when  committed  to  prison 
he  must  be  actually  confined  therein. 

Id. ,  §  17.  Tlie  form  of  warrant  of  commitment  may  be  adapted  to  the  nature 
of  the  case.    (People  v.  StaufeU,  2  Den.,  127.) 

§  854.  Proceedings  by  magistrate  when  security  is 
given  by  defendant  on  arrest  out  of  the  county.  —  When 
security  taken  out  of  the  county,  for  the  appearance  of  the 
defendant  at  the  court  of  sessions,  as  provided  in  section  eight 
hundred  and  forty-four,  is  returned  to  the  magistrate  who  issued 
the  warrant,  he  must  associate  with  himself  another  magistrate 
of  the  same  county,  and  the  magistrates  thus  associated  must 
proceed  as  provided  in  sections  eight  hundred  and  forty-eight  to 
eight  hundred  and  fifty,  both  inclusive. 

Id.,  §  18. 

§  855.  Examination  in  such  case,  and  order  thereon. — 

The  examination  may  be  had  and  the  order  of  affiliation  made  in 
the  absence  of  the  defendant,  unless,  before  the  order  is  made, 
he  require  of  the  magistrate  issuing  the  warrant  that  the  exam- 
ination be  had  in  his  presence,  in  which  case  the  examination 
must  be  had  as  if  the  defendant  had  originally  appeared. 
Id.,  §  19. 

§  856.  Magistrates  may  compel  mother  to  disclose  the 
father  of  the  bastard ;  proceedings  if  she  reftise.  —  In 

making  an  examination  authorized  by  this  chapter,  the  magistrate 
issuing  the  warrant,  or  the  magistrates  making  the  examination, 
may  compel  the  mother  of  a  bastard,  chargeable  to  a  county,  city 
or  town,  or  a  woman  pregnant  of  a  child  likely  to  be  bom  such, 
to  disclose  the  name  of  the  father  of  the  bastard;  or  if  she 
refuse  to  do  so,  may,  by  a  warrant  setting  forth  the  cause  thereof, 
at  the  expiration  of  one  month  from  her  delivery,  if  sufficiently 
recovered,  commit  her  to  the  county  jail,  or,  in  the  city  of  New 
York,  to  the  city  prison  of  that  city,  until  she  disclose  the  name 
of  the  father. 

Id..  §  20. 

Non-access  of  husband,  how  proved.  —  The  mother  of  a  bastard  who  is 
married  is  incompetent  to  prove  husband's  non-access.  {People  v.  Oveneere, 
15  Barb.,  286.) 


814  Code  of  Criminal  Peocedurb     [§§  857-859. 

(h)  Oannot  be  forcibly  ezamined. —  Cannot  forcibly  examine  mother  to 
establish  pregnancy.    {People  v.  McCoy ,  45  How.,  216.) 

{c)  May  commit  for  refusal. —  The  justices  have  power  to  commit  the 
mother  for  refusing  to  affiliate  the  child.    {8coU  v.  Ely,  4  Wend.,  555.) 

§  857.  If  mother  possess  propeiity,  two  mi^^istrates  may 
make  an  order  that  she  pay  fbr  the  support  of  the  child. — 

If  the  mother  of  a  bastard,  chargeable,  or  likely  to  become 
chargeable,  as  provided  ia  section  eight  hundred  and  forty,  be 
possessed  of  property  in  her  own  right,  any  two  magistrates  of 
the  county  or  city  where  she  is,  on  the  application  of  any  of  the 
officers  mentioned  in  that  section,  must  examine  into  the  mat- 
ter, and  may  make  an  order  charging  the  mother  with  the  pay- 
ment of  money  weekly,  or  otherwise,  for  the  support  of  the 
bastard. 

Id.,  §  21. 

{a)  Father  not  relieved. —  The  mother's  ability  to  support  the  child  does 
not  relieve  the  father  of  his  liability.  {People  v.  Corbett,  8  Wend,  620;  P€<^ 
V.  Haddock,  12  id.,  475.) 

§  858.  If  8he  do  not  comply,  she  must  be  committed,  or 
discharged  on  undertaking.  —  If,  after  service  of  the  order 
upon  the  mother,  she  do  not  comply  therewith,  she  must  be  com- 
mitted to  the  county  jail,  or  in  the  city  of  New  York,  to  the  city 
prison  of  that  city,  until  she  comply,  or  enter  into  an  under- 
taking, with  sufficient  sureties  approved  by  the  magistrates,  to 
the  efiect  that  she  will  appear  at  the  next  court  of  sessions  of  the 
county,  to  answer  the  matters  stated  in  the  order,  and  obey  its 
order  thereon,  or  that  the  sureties  will  pay  the  sum  mentioned  in 
the  undertaking,  and  which  must  be  fixed  by  the  magistrates. 

Id.,  §  22. 

§  859.  Magistrates  may  reduce  amount  directed  to  be 
paid  by  the  &ther  or  mother ;  court  of  sessions  may 
reduce  or  increase  it.  —  The  magistrates,  who  have  made  an 
order  against  the  father  or  mother  of  a  bastard,  as  provided  in 
sections  eight  hundred  and  fifty  and  eight  hundred  and  fifty- 
seven,  may,  from  time  to  time,  for  good  cause,  reduce  the  amount 
therein  directed  to  be  paid,  and  upon  the  application  of  any  of 
the  officers  mentioned  in  section  eight  hundred  and  forty,  the 
court  of  sessions  of  the  county,  upon  ten  days'  notice  to  those 
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o£Scer8  or  to  the  father  and  mother  of  the  bastard,  may  reduce 
or  increajse  the  amount  bo  directed  to  be  paid. 
Id.,  §  38. 

§  860.  Froceedings  against  the  &tlier  or  motlier  abscond- 
ing from,  their  place  of  residence.  —  If  the  father  or  motfier 
of  a  bastard,  or  of  a  child  likely  to  be  bom  such,  abscond  from 
their  place  of  residence,  leaving  the  bastard  chargeable,  or  likely 
to  become  chargeable  to  the  public,  a  superintendent  of  the 
poor  of  the  county,  or  an  overseer  of  the  poor  or  other  offi- 
cer of  the  alms-house  of  the  town  or  city  where  the  bastard  was 
bom,  or  is  likely  to  be  bom,  may  apply  to  any  two  magistrates 
of  the  city  or  county  where  any  property,  real  or  personal,  of 
the  father  or  mother  may  be,  for  authority  to  take  the  same. 
Upon  due  proof  of  the  facts  on  oath,  to  the  satisfaction  of  the 
magistrates,  they  must  issue  their  warrant,  and  proceed  thereon 
in  the  manner  provided  in  title  eight  of  this  part,  in  relation  to 
persons  absconding  and  leaving  their  children  chargeable  to  the 
public. 
Id.,  §  62. 


CHAPTER  II. 


APPEALS  FROM  THE  OfiDEBS  OF  MAGI8TBATBS,  BESFECTING  BASTABD8. 

BscnoK  861.  Who  may  appeal,  and  in  what  cases. 
862.  Appeal,  how  taken. 
•  868.  Papers  to  be  transmitted  by  magistrate,  to  court  of  sessions. 

864.  Court  to  hear  the  case  ;  evidence  on  hearing. 

865.  Court  may  affirm,  vacate  or  modify  the  order,  or  adjourn  the 

hearing  till  the  bastard  be  bom. 

866.  If  woman  be  not  pregnant,  or  be  married  before  her  delivery,  or 

the  child  be  not  bom  alive,  defendant  to  be  discharged. 

867.  Order  of  the  court,  on  affirmance. 

868.  Commitment  of  defendant,  if  he  fail  to  give  undertaking. 

869.  Undertaking  for  appearance  on  appeal,  when  forfeited. 

870.  When  mother  bound  to  appear  at  the  sessions,  court  to  proceed 

as  upon  an  appeal. 

871.  When  the  court  may  make  an  order  against  the  mother,  for  the 

support  of  the  bastard. 

872.  Proceedings  against  the  mother,  on  affirmance  or  modification 

of  the  order  of  the  magistrates. 

873.  874.  Costs  on  appeal,  when  awarded  and  how  paiu. 
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Sbction  875.  When  order  of  filiation  vacated,  except  on  the  merits,  court 

may  make  a  new  order  of  filiation,  or  bind  the  defendant  to 
appear. 

876.  If  order  of  filiation  be  vacated,  except  on  the  merits,  magistrates 

may  proceed  anew. 

877.  Court  to  inquire  into  circumstances  of  father  or  mother,  com- 

mitted for  not  giving  undertaking  to  support  bastard. 

878.  Father  or  mother  unable  to  support  the  bastard,  may  be  dis- 

charged. 

879.  Notice,  before  discharge,  and  examination  of  the  matter. 

880.  Party  cannot  be  discharged,  but  by  the  court 

§  861.  Wlio  may  appeal,  and  in  what  cases. —  A  person 
deeming  himself  aggrieved  by  the  order  of  two  magistrates,  made 
pursuant  to  the  last  chapter,  may  appeal  therefrom  to  the  next 
court  of  sessions  of  the  county ;  except  that  a  person  who  has 
executed  an  undertaking  to  obey  an  order  of  filiation,  and  indem- 
nify the  public,  as  provided  in  section  eight  hundred  and  fifty- 
one,  cannot  appeal  from  any  other  part  of  the  order  mentioned 
in  section  eight  hundred  and  fifty,  than  that  which  fixes  the 
weekly  or  other  allowance  to  be  paid. 

Id.,  §24. 

§  862.  Appeal,  how  taken. —  When  the  father  or  mother 
of  the  bastard  has  entered  into  an  undertaking  for  appearance  at 
the  next  court  of  sessions  of  the  county,  as  provided  in  sections 
eight  hundred  and  fifty-one  and  eight  hundred  and  fifty-eight,  it 
is  an  appeal  from  the  order  of  filiation  or  maintenance ;  and  no 
other  notice  thereof  is  necessary.  In  any  other  case,  the. appeal 
is  taken,  by  a  written  notice  of  at  least  ten  days  before  the  court, 
to  the  magistrates  who  made  the  order,  and  to  the  party  affected 
thereby,  or  to  the  officer  at  whose  instance  it  was  obtained. 

Id.,  §24. 

(a)  Effect  of  giving  bond. — If  the  party  charged  as  father  gives  a  bond 
to  appear  at  the  next  general  sessions,  it  operates  as  an  appeal  to  the  sessions. 
(StaioeU  V.  Overseera  of  Volriey,  5 Den.,  96.) 

§  863.  Papers  to  be  transmitted  by  magistrates,  to 
court  of  sessions. —  The  magistrates  receiving  an  undertaking 
for  appearance  at  the  court  of  sessions,  must  transmit  it  to  the 
court,  before  its  opening,  with  a  certified  copy  of  the  order 
appealed  from. 

Id.,  §  26. 
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§  864.  Court  to  hear  the  case ;  evidence  on  hearing. — 

The  court  must  immediately,  or  at  any  other  time  it  may  appoint, 
proceed  to  hear  the  allegations  and  proofs  of  the  parties ;  and  the 
party  in  whose  favor  the  order  was  made,  must  support  it  by  evi- 
dence. If  the  mother  of  the  bastard  is  dead  or  insane,  her  tes- 
timony on  the  examination  before  the  magistrate  is  receivable  in 
evidence. 

Id.,  §  28. 

(a)  Effect  of  appeaL —  An  oi*der  appealed  from  as  above  is  virtually  a 
suit  commenced  before  two  justices  and  continued  before  the  sessions,  but 
which  never  reached  final  determination.  (Stowed  v.  Overseers  of  Volney,  5 
Den.,  98;  Boy  v.  Torgee,  7  Wend.,  858.) 

§  865.  Ciourt  may  affirm,  vacate  or  inodity  the  order, 
or  adjourn  the  hearing  till  the  bastard  be  bom. —  The 

court  may  affirm  or  vacate  an  order  of  filiation  or  maintenance, 
or  may  reduce  or  increase  the  sum  ordered  to  be  paid  for  the  sup- 
port of  the  bastard  or  its  mother ;  and,  disregarding  defects  in 
form  in  the  order,  must  amend  it  according  to  the  fact.  If,  when 
the  appeal  is  heard,  the  bastard  be  not  bom,  the  court  may  adjourn 
the  hearing  until  it  be  bom,  and  in  that  case,  must  take  an  under- 
taking from  the  party  appealing,  for  his  appearance,  in  such  sum 
and  with  such  sureties  as  the  court  may  deem  sufficient. 

Id.,  %  29. 

An  attorney  cannot  be  surety.    (Rule  5,  Sup.  Court.) 

§  866.  If  woman  be  not  pregnant,  or  be  married  before 
her  delivery,  or  the  child  be  not  bom  alive,  defendant  to 
be  discharged.  —  If  the  woman  alleged  to  be  pregnant,  be  not 
so,  or  be  married  before  her  delivery,  or  the  child  be  not  bom 
alive,  the  defendant  must  be  discharged  from  custody  or  from  the 
obligation  of  his  imdertaking,  either  by  the  court  or  magistrates, 
upon  that  fact  being  made  to  appear. 

Id.,  g  80. 

§  867.  Order  of  the  court,  on  affirmance.  —  If,  upon  the 
hearing  of  the  appeal,  the  court  of  sessions  affirm  an  order  of 
filiation  or  maintenance,  it  must  require  the  defendant  to  enter 
into  an  undertaking,  with  sufficient  sureties  approved  by  the 
court,  to  the  effect  that  he  will  pay,  weekly  or  otherwise,  accord- 
ing to  the  order  as  made  by  the  magistrate  or  modified  by  the 
court,  the  sum  directed,  for  the  support  of  the  bastard,  and  of  the 
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mother  during  her  confinement  and  recovery ;  and  that  he  will 
indemnify  the  county,  and  town  or  city  where  the  bastard  was  or 
may  be  born  [as  the  case  may  be],  and  every  other  county,  town 
or  city,  which  may  have  been  put  to  expense  for  the  support  of 
the  child  or  of  its  mother  during  her  confinement  and  recovery, 
against  those  expenses,  or  that  the  sureties  will  do  so,  not  exceed- 
ing the  sum  mentioned  in  the  undertaking,  and  which  must  be 
fixed  by  the  court. 
Id,  §  31. 

§  868.  Commitment  of  defendant,  if  lie  fedl  to  give 
undertaking.  —  If,  on  judgment  of  aflSrmance;  the  defendant 
do  not  enter  into  an  undertaking,  as  provided  in  the  last  section, 
he  must  be  committed  to  the  county  jail,  or  in  the  city  of  New 
York,  to  the  city  prison  of  that  city,  until  he  do  so,  or  be  dis- 
charged by  the  court. 

Id.,  §  82. 

§  869.  Undertaking  for  appearance  on  appeal,  when 
forfeited.  —  The  undertaking  for  the  appearance  of  the  defend- 
ant at  the  court  of  sessions,  upon  an  appeal,  is  forfeited  by  his 
neglect  to  appear,  or  to  give  the  undertaking  mentioned  in  the 
last  two  sections,  unless  he  be  discharged  by  the  court. 

Id.,  §  88. 

(a)  Voluntaary  departure  fbrfeits  bond.— A  voluntary  departure  with- 
out leave  after  appearance  forfeits  the  bond.    {People  y.  Jayne%,  27  Barb.,  58.) 

§  870.  When  mother  bound  to  appear  at  the  sessions ; 
court  to  proceed  as  upon  an  appeal,  —  When  the  mother  of 
a  bastard  is  bound  to  appear  at  the  court  of  sessions,  or  is  com- 
mitted as  provided  in  section  eight  hundred  and  fifty-eight,  the 
court  must  proceed  in  respect  to  the  matter  in  the  same  manner 
as  upon  an  appeal. 

2R  S.,  903,  §84 

§  871.  When  the  court  may  make  an  order  against  the 
mother,  for  the  support  of  the  bastard.  —  If  the  court  be 
satisfied  that  the  mother  has  property  in  her  own  right,  sufficient 
to  enable  her  to  support  the  bastard  or  contribute  to  its  support, 
it  must  confirm  the  order  mentioned  in  section  eight  hundred 
and  fifty-seven,  or  may  vary  the  sum  ordered  to  be  paid  weekly 
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or  otherwise ;  or  if  not,  it  must  discharge  her  from  custody  or 
from  the  obUgation  of  her  undertaking. 

Id.,  §  85. 

§  872.  Proceedings  against  the  mother,  on  afELrmance 
or  modification  of  the  order  of  the  magistrates.  —  If  the 

court  affirm  or  modify  the  order,  as  provided  in  the  last  section, 
it  must  require  the  defendant  to  enter  into  an  undertaking,  with 
sufficient  sureties  approved  by  the  court,  to  the  effect  that  she 
will  pay,  weekly  or  otherwise,  according  to  the  order,  as  made  by 
the  magistrates  or  modified  by  the  court,  the  sum  directed  for  the 
support  of  the  bastard,  or  that  the  sureties  will  do  so,  not  exceed- 
ing the  sum  mentioned  in  the  undertaking,  and  which  must  be 
fixed  by  the  court.  If  the  undertaking  be  not  given  she  must  be 
committed  in  the  manner  provided  in  section  eight  hundred  and 
sixty-eight. 
Id.,  §  86. 

§  873.  Costs  on  appeal,  when  awarded  and  how  paid. — 

The  court  must  award  costs  to  the  party  in  whose  favor  an  appeal 
is  determined.  When  awarded  against  county  superintendents  or 
overseers  of  the  poor  of  a  town,  not  liable  for  the  support  of  its 
own  poor,  they  must  be  paid  by  the  county  treasurer,  on  deliver- 
ing to  him  a  certified  copy  of  the  order  and  of  the  taxed  costs, 
and  must  be  charged  by  him  to  the  town  in  the  same  county, 
liable  to  support  the  bastard,  or  if  there  be  none,  to  the  county. 
In  the  city  of  New  York,  when  costs  are  awarded  upon  an 
appeal,  to  the  person  charged  as  the  father  or  mother  of  the 
bastard,  they  must,  upon  the  production  of  similar  vouchers  be 
paid  by  the  comptroller  of  that  city,  and  charged  to  the  appro- 
priation made  to  the  commissioners  of  charities  and  corrections 
thereof. 
Id.,  8  87. 

§  874r.  Costs  on  appeal,  when  awarded  and  how  paid. — 

In  other  cases,  the  payment  of  the  costs  may  be  enforced  by  the 
court,  as  in  a  civil  action.  If  the  party  against  whom  they  are 
awarded,  reside  out  of  the  jurisdiction  of  the  court,  an  action 
may  be  brought  on  the  order,  by  the  party  entitled  to  the  costs, 
in  which  the  production  of  a  certified  copy  of  the  order  and  of 
the  taxed  costs  is  conclusive  evidence. 
Id.,  §88. 


820  Code  OF  Criminal  Procedure     [§§876-878. 

§  875.  When  order  of  filiation  vacated,  except  on  the 
merits,  court  may  make  a  new  order  of  filiation,  or  bind 
the  defendant  to  appear.  —  If  the  court  vacate  an  order  of 
filiation  for  any  other  cause  than  upon  the  merits,  it  must  pro- 
ceed, and  may  make  an  original  order  of  filiation,  in  the  manner 
prescribed  in  the  second  subdivision  of  section  eight  hundred 
and  fifty,  or  bind  the  person  charged  in  an  undertaking,  in  a  sum 
and  with  sureties  approved  by  the  court,  to  appear  at  the  next 
court  of  sessions. 

Id.,  §  89. 

§  876.  If  order  of  filiation  be  vacated,  except  on  the 
merits,  magistrates  may  proceed  anew,  —  If  the  order  be 
vacated  for  any  other  cause  than  on  the  merits,  and  the  person 
charged  be  bound  as  provided  in  the  last  section,  the  same  pro- 
ceedings may  be  had  by  the  magistrate  for  the  apprehension  of 
the  defendant,  and  for  making  an  order  of  filiation,  and  for  the 
commitment  of  the  defendant  for  not  giving  an  undertaking,  as 
are  authorized  in  the  first  instance.  And  the  same  proceedings 
must  be  subsequently  had  in  all  respects. 

Id.,  §  40. 

§  877.  Court  to  inquire  into  circumstances  of  father  or 
mother  committed  for  not  giving  undertaking  to  support 
the  bastard.  — When  a  person  is  committed  to  prison,  charged 
as  the  father  of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bastard, 
and  when  the  mother  of  a  bastard  is  so  committed  for  not  giving 
an  undertaking  to  support  the  bastard,  or  to  indenmify  the  pub- 
lic, the  court  must  inquire,  from  time  to  time,  into  the  circum- 
stances and  ability  of  the  father  or  mother  to  support  the  bastard 
and  to  procure  security  therefor. 

Id.,  §41. 

§  878.  Father  or  mother  unable  to  support  the  bastard 
may  be  discharged. —  If  the  court  be  at  any  time  satisfied  that 
the  father  or  mother  is  wholly  unable  to  support  the  bastard,  or 
to  contribute  to  its  support,  or  to  procure  security  therefor,  it 
may,  in  its  discretion,  order  the  father  or  mother  to  be  discharged 
from  imprisonment. 
Id.,  §42. 


F^ 
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§  879.  Notice  before  diBoharge,  and  examination  of  the 
matter.  —  Before  granting  the  order  the  court  must  be  satis- 
fied that  reasonable  notice  has  been  given  to  the  overseers  of 
the  poor,  or  to  the  county  superintendents  or  chief  officers  of  the 
alms-house,  at  whose  instance  the  party  was  committed,  of  the 
intention  to  apply  for  a  discharge,  and  must  hear  the  allegations 
and  proofs  of  the  superintendents,  overseers  or  officers,  and  may 
examine  the  party  applying  on  oath  respecting  the  subject  of  the 
application. 
Id.,  §  48. 

§  880.  Party  cannot  be  discharged,  but  by  the  court. — 

A  person  committed,  as  provided  in  section  eight  hundred  and 
seventy-seven,  cannot  be  discharged  from  imprisonment,  except 
by  the  court  of  sessions  of  the  county. 
Id.,  §  44. 


CHAPTEE  III. 


XNFOBCEHBirr    OP  THE    UNDEBTAKING  FOR    THE   SUPPOBT    OP    THE 
BA8TABD   OB  ITS   MOTHER,   OR   FOR   AFPEARANOE    ON   APPEAL. 

Section  881.  Court  to  order  prosecution  of  undertaking,  when  forfeited;  by 

whom  prosecuted. 
882.  In  whose  name  undertaking  to  be  prosecuted. 
888.  Evidence  in  the  action,  and  measure  of  damages 

884.  For  a  subsequent  breach  of  the  undertaking,  new  action  may 

be  brought 

885.  Costs,  how  recovered,  when  awarded  against  the  plaintiff. 

886.  Action  may  be  maintained  on  the  order  of  the  magistrates  or 

court 

§  881.  C!ourt  to  order  prosecution  of  undertaking,  when 
forfeited;  by  whom  prosecuted.  —  If  an  undertaking  for 
the  appearance  at  the  court  of  sessions,  of  a  person  charged  as 
the  father  or  mother  of  a  bajstard,  be  forfeited,  the  court  may 
order  it  to  be  prosecuted ;  and  the  sum  mentioned  therein  may 
be  recovered,  and  when  collected,  must,  except  in  the  city  of 
New  York,  be  paid  to  the  county  treasurer,  and  by  him  credited 
to  the  town  in  the  same  county,  liable  to  the  support  of  the 
bastard,  or  if  there  be  none,  to  the  county.  In  the  city  of  New 
York,  the  court  must  order  the  undertaking  to  be  prosecuted  by 
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the  commiseioners  of  charities  and  eorrections,  and  when  collected, 
it  must  be  paid  into  the  city  treasury.     In  every  other  county,  it 
must  be  prosecuted  by  the  district  attorney. 
Id.,  §46. 

§  882.  In  whose  name  undertaking  to  be  prosecuted.  — 

"When  an  undertaking  to  obey  an  order,  in  relation  to  the  support 
of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bastard,  or  of  its 
mother,  is  forfeited,  it  may  be  prosecuted  in  the  name  of  the 
county  superintendents  of  the  county  or  the  overseers  of  the 
poor  of  the  town,  which  was  liable  for  the  support  of  the 
bastard,  or  which  may  have  incurred  any  expense  in  the  support 
of  the  bastard,  or  of  its  mother,  during  her  confinement  and 
recovery ;  or  in  the  city  of  New  York,  in  the  name  of  the  cor- 
poration of  that  city. 

Id.,  §47. 

Order  conclusive  unleBS  appealed  from.  —  The  order  of  affiliation  con- 
clusive unless  appealed  from.  (J^dUaworth  v.  Mead,  9  Johns.,  367  ;  People  v. 
Belyea,  Id.,  195 ;  Boekfdler  v.  DonneUy,  8  Cow.,  623 ;  Peopis  v.  Corhett,  8 
Wend.,  6^  ;  Overseers  v.  Cox,  7  Cow.,  236.) 

§  883.  Evidence  in  the  action,  and  measure  of  dam- 
ages. —  In  the  action  mentioned  in  the  last  section,  it  is  not 
necessary  to  prove  the  actual  payment  of  money  by  a  county 
superintendent,  overseer  of  the  poor,  oflScer  of  an  alms-house,  or 
other  person ;  but  the  neglect  to  pay  a  sum  ordered  to  be  paid  by 
competent  authority,  for  the  support  of  the  bastard,  or  of  its 
mother,  is  a  breach  of  the  undertaking,  and  the  measure  of  the 
damages  is  the  sum  ordered  to  be  paid,  and  which  was  withheld 
at  the  time  of  the  commencement  of  the  action,  with  interest 
thereon. 

Id.,  §  48. 

( a )  Burden  of  proof.  —  In  such  an  action  the  burden  is  on  the  defendant  to 
sbow  himself  exonerated  from  the  payment.  ( WaUsioorth  y.  Mead,  9  Johns., 
807  ;  HockfeOer  v.  DonTieUy,  8  Cow.,  623 ;  People  v.  Ckn^beU,  8  Wend.,  620 ; 
People  V.  Haddock,  12  id.,  475.) 

( h )  Money  recovered  back.  —  Money  may  be  recovered  back  if  mother 
not  pregnant.    {Bheel  v.  Hicks,  25  N.  Y.,  289.) 

§  884.  For  a  subsequent  breach  of  the  undertaking 
new  action  may  be  brought.  —  For  a  breach  of  the  under- 
taking, after  the  recovery  of  damages  or  the  commencement  of 
an  action,  another  action  may,  in  the  same  manner,  be  brought. 
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The  money  collected  upon  the  undertaking  must  be  paid,  and 
credited,  in  the  manner  provided  in  section  eight  hundred  and 
eighty-one. 
Id.,  §  49. 

§  885.  Costs,  how  recovered,  when  awarded  against 
the  plaintiff.  —  If,  in  the  action,  costs  be  awarded  against  the 
plaintiffs,  they  may  be  recovered,  as  follows : 

1.  If  against  the  corporation  of  the  city  of  New  York,  in  the 
same  manner  as  in  any  other  action ; 

2.  If  against  county  superintendents  or  overseers  of  the  poor, 
they  must,  upon  the  delivery  of  a  transcript  of  the  judgment,  be 
paid  by  the  county  treasurer,  and  by  him  charged  to  the  town  in 
the  same  county,  liable  for  the  support  of  the  bastard,  or  if  there 
be  none,  to  the  county. 

Id.,  §  60. 

(a)  Taxable  costs  are  to  be  allowed.    (QiiUmo  Co,  v.  Moore,  12  Wend.,  278; 
see,  also,  WaMum  y.  Overseers  of  Hebron,  9  Johns.,  119.) 

§  886.  Action  may  be  maintained  on  the  order  of  the 
magistrates  or  court.  — An  action  may  be  maintained  by  the 
parties  authorized  by  section  eight  hundred  and  eighty-two,  upon 
an  order  made  by  two  magistrates,  or  by  a  court  of  sessions,  for  the 
payment  of  a  sum  weekly  or  otherwise,  for  the  support  of  the 
bastard  or  its  mother,  notwithstanding  an  undertaking  may  have 
been  given  to  comply  with  the  order ;  and  in  case  of  the  death 
of  the  person  against  whom  the  order  was  made,  an  action  may 
be  maintained  thereon  against  his  executors  or  administrators. 
But  when  an  undertaking  is  given  to  appear  at  the  next  court  of 
sessions,  no  action  can  be  brought  on  the  order  imtil  it  is  afiirmed 
by  the  court. 

Id.,  S  51. 
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TITLE  Vi; 

OF  PROCEEDINGS    RESPECTING  VAGRANTS. 

SaonoN  887.  Who  are  vagrants. 

888.  Proceedings  before  magistrate. 

889.  Child,  how  kept 

800.  Peace  officers,  when  required  by  any  person,  to  cany  yagrant 
before  a  magistrate  for  examination. 

891.  Vagrant,  when  to  be  convicted;  form  of  certificate  of  convic- 
tion. 

893.  Certificate  to  constitute  record  of  conviction,  and  to  be  filed; 
commitment  of  vagrant 

893.  Children  begging,  how  disposed  of. 

894.  Peace  officers  to  arrest  and  pursue  a  person  disguised,  and  take 

him  before  a  magistrate. 

895.  Private  citizen  may  do  so,  without  warrant 

896.  Peace  officer  may  require  aid;  duty  of  persons  required  to  aid 

him. 

897.  Neglect  or  refusal  to  aid  peace  officer,  without  lawful  cause,  a 

misdemeanor;  punishment. 

898.  Magistrate  may  depute  an  elector  of  the  county  to  make  arrest 

of  person  ^disguised;  if  his  name  be  not  known,  fictitious 
name  may  be  used. 

§  887.  Who  are  vagrants.  —  The  following  persons  are 
vagrants: 

1.  A  person  who,  not  having  visible  means  to  maintain  him- 
self, lives  without  employment ; 

2.  A  person  who,  being  an  habitual  drunkard,  abandons, 
neglects  or  refuses  to  aid  in  the  support  of  his  family ; 

8.  A  person  who  has  contracted  an  infectious  or  other  disease, 
in  the  practice  of  drunkenness  or  debauchery,  requiring  charita- 
ble aid  to  restore  him  to  health  ; 

4.  A  common  prostitute  who  has  no  lawful  employment, 
whereby  to  maintain  herself ; 

5.  A  person  wandering  abroad  and  begging,  or  who  goes  about 
from  door  to  door,  or  places  himself  in  the  streets,  highways, 
passages,  or  other  public  places,  to  beg  or  receive  alms ; 

6.  A  person  wandering  abroad  and  lodging  in  taverns,  groceries, 
ale-houses,  watch  or  station-houses,  out-houses,  market  places,  sheds, 
stables,  bams  or  uninhabited  buildings,  or  in  the  open  air,  and 
not  giving  a  good  account  of  himself; 

7.  A  person,  who,  having  his  face  painted,  discolored,  covered 
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or  concealed,  or  being  otherwise  disguised,  in  a  manner  calculated 
to  prevent  his  being  identified,  appears  in  a  road  or  public  high- 
way, or  in  a  field,  lot,  wood  or  inclosure ; 

8.  Any  child  between  the  age  of  five  and  fourteen,  having 
BufiScient  bodily  health  and  mental  capacity  to  attend  the  public 
school,  found  wandering  in  the  streets  or  lanes  of  any  city  or 
incorporated  village,  a  truant,  without  any  lawful  occupation. 

2  R  S.,  886.  §  1. 

(a)  Prostitute,  vagrancy. — Proof  that  the  prisoner  was  a  common  pros- 
titute does  not  authorize  her  conviction  and  commitment  as  a  vagrant.  {IMe^B 
ea9e,  11  Abb.»  69  ;  19  How.,  457  ;  Feople  v.  Ibrbe$,  4  Park.,  611 ;  see,  also, 
Oray'scase,  11  Abb.,  56  ;  4  Park.,  616.) 

§  888.  Proceedings  before  magistrate. —  When  complaint 
is  made  to  any  magistrate  by  any  citizen  or  peace  oflScer  against 
any  vagrant  under  subdivision  eight  of  the  last  section,  such 
magistrate  must  cause  a  peace  officer  to  bring  such  child  before 
him  for  examination,  and  shall  also  cause  the  parent,  guardian  or 
master  of  such  child,  if  the  child  has  any,  to  be  summoned  to 
attend  such  examination. 

If,  thereon,  the  complaint  shall  be  satisfactorily  established,  the 
magistrate  must  require  the  parent,  guardian  or  master  to  enter 
into  an  engagement  in  writing  to  the  corporate  authorities  of  the 
city  or  village,  that  he  will  restrain  such  child  from  so  wandering 
about,  will  keep  him  in  his  own  premises  or  in  some  lawful  occu- 
pation, and  will  cause  him  to  be  sent  to  some  school,  at  least  four 
months  in  each  year,  until  he  become  fourteen  years  old. 

The  magistrate  may,  in  his  discretion,  require  security  for  the 
faithful  performance  of  such  engagement. 

If  the  child  has  no  parent,  guardian  or  master,  or  none  can  be 
found,  or  if  the  parent,  guardian  or  master  refuse  or  neglect, 
within  a  reasonable  time,  to  enter  into  such  engagement,  and  to 
give  such  security  if  required,  the  magistrate  shall  by  warrant 
commit  the  child  to  such  place  as  shall  be  provided  for  his  recep- 
tion. If  no  such  place  for  his  reception  has  been  provided,  he 
shall  commit  him  to  the  alms-house  of  the  county. 

3  R  8.,  97,  §  1. 

§  889.  Child,  how  kept.  —  Every  child  received  pursuant  to 
the  last  section,  shall  be  kept  until  discharged  by  the  overseers  of 
the  poor  or  the  commissioners  of  the  alms-house  of  the  city  or  vil- 
lage, and  may  be  bound  out  as  an  apprentice  by  them,  or  either 
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of  them,  with  the  consent  of  any  magistrate,  or  any  of  the  alder- 
men of  the  city,  or  any  trustee  of  an  incorporated  village  where 
he  may  be,  in  the  same  manner,  for  the  same  periods  and  subject 
to  the  same  provisions  in  all  respects  as  directed  in  respects  to 
parents  whose  children  have  become  chargeable  on  any  town. 
Id.,  §  8. 

§  890.  Peace  officers,  when  required  by  any  person,  to 
carry  vagrant  befbre  a  magistrate  for  examination,  —  A 

peace  officer  must,  when  required  by  any  person,  take  a  vagrant 

before  a  justice  of  the  peace  or  police  justice  of  the  same  city, 

village  or  town,  or  before  the  mayor,  recorder,  or  city  judge,  or 

judge  of  the  general  sessions  of  the  same  city,  for  the  purpose  of 

examination. 

3R  B.,  886,  §§  2,  6. 

(a)  Vagrant ;  how  arrested.  —  A  vagrant  may  not  be  arrested  without  a 
warrant  under  a  city  ordinance.    (PeapJa  ex  rel,  Kingaley,  22  Hun,  800.) 

§  891.  Vagrant,  when  to  be  convicted ;  form  of  certifl- 
cate  of  conviction.  —  If  the  magistrate  be  satisfied,  from  the 
confession  of  the  person  so  brought  before  him,  or  by  competent 
testimony,  that  he  is  a  vagrant,  he  most  convict  him,  and  most 
muke  and  sign,  with  his  name  of  office,  a  certificate  sabstantially 
in  the  following  form  : 

^^  I  certify  that  A.  B.,  having  been  brought  before  me,  charged 
with  being  a  vagrant,  I  have  duly  examined  the  charge,  and  that 
upon  his  own  confession  in  my  presence  [or  *  upon  the  testimony 
of  0.  D.,'  etc.,  naming  the  witnesses],  by  which  it  appears  that 
he  is  a  person  [pursuing  the  description  contained  in  the  subdivi- 
sion of  section  eight  hundred  and  eighty-seven,  which  is  appro- 
priate to  the  case],  I  have  adjudged  that  he  is  a  vagrant. 

"Dated  at  the  tatmi  [or  city]  of  ,  the  day  of 

,  18    . 

"E.  R, 

^^  Justice  of  the  peace  of  the  toum 

of        ,"  [or  as  the  case  may  be.] 

Id.,  g  8.  What  amounts  to  a  confession.    (Brown  v.  People,  4  Barb.,  164.) 

§892.  (Amended  1882.)  Certificate  to  constitute  record 
of  conviotion,  and  to  be  filed;  commitment  of  va- 
grants. —  The  magistrate  must  immediately  cause  the  certificate 
which  constitutes  the  record  of  conviction  to  be  filed  in  the  oflice 
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of  the  clerk  of  the  county,  and  must,  by  a  warrant  signed  by  him 
with  his  name  of  office,  commit  the  vagrant,  if  not  a  notorious 
oflPender,  and  a  proper  object  for  such  reUef,  to  the  county  poor- 
house,  if  there  be  one,  or  to  the  alms-house  or  poor-house  of  the 
city,  village  or  town,  for  not  exceeding  six  montliB  at  hard  labor, 
or  if  the  vagrant  be  an  improper  person  to  be  committed,  he 
must  be  committed  for  a  like  term  to  the  county  jail,  or  in  the 
city  of  New  York,  to  the  city  prison  or  penitentiary  of  said  city, 
or  in  the  county  of  Kings,  to  the  penitentiary  of  that  county. 
Id.,  §  3. 


§  893.  Children  begging,  how  disposed  of.  —  If  a  child  be 
found  begging  for  alms,  or  soliciting  charity  from  door  to  door,  or 
in  a  street,  highway,  or  public  place  in  a  city,  village  or  town,  a 
justice  of  the  peace  or  police  justice,  on  complaint  and  proof 
thereof,  must  commit  the  child  to  the  county  poor-house  or  other 
place  provided  for  the  support  of  the  poor,  to  be  kept,  employed 
and  instructed  in  useful  labor,  until  discharged  by  the  county 
superintendents  of  the  poor,  or  in  the  city  of  New  York,  by  the 
commissioners  of  charities  and  corrections,  or  bound  out  as  an 
apprentice  by  them,  as  prescribed  by  special  statutes. 
Id.,§4. 

§894.  (Amended  1882.)  Peace  offloersto  arrest  andpuT- 
sae  a  person  disguised,  and  take  him  before  a  magis- 
trate. —  It  is  the  duty  of  every  peace  officer  of  the  county,  city, 
village,  or  town,  where  a  person  described  in  the  seventh  sub- 
division of  section  eight  hundred  and  eighty-seven  is  found,  to 
arrest  and  take  him  before  a  magistrate  mentioned  in  section  eight 
hundred  and  eighty-eight,  to  be  proceeded  against  as  a  vagrant. 
Id.,  §  6. 


§  895.  Private  citizens  may  do  so  without  warrant. — 

A  private  citizen  of  the  county  may  also,  without  warrant,  exer- 
cise the  powers  conferred  upon  a  peace  officer  by  the  last  section. 
IdL,  §  6. 

§  896.  Peace  officer  may  require  aid ;  duty  of  persons 
required  to  aid  him.  —  In  the  execution  of  the  duties  imposed 
by  section  eight  hundred  and  ninety-four,  the  peace  officer  may 
command  the  aid  of  as  many  male  inhabitants  of  his  county,  city, 
village  or  town,  as  ho  may  think  proper ;  and  a  citizen  so  com- 
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manded,  may  provide  himBelf  or  be  provided  with,  Buch  means 
and  weapons  as  the  officer  giving  the  command  may  designate. 
Id.,  §  7. 

§  897.  Neglect  or  reftasal  to  aid  peace  officer,  without 
cause,  a  mifidemeanor ;  punishment. — A  person  com- 
manded to  aid  the  officer,  as  prescribed  in  the  last  section,  and 
who  withont  lawful  cause  refuses  or  neglects  to  do  so,  is  guilty 
of  a  misdemeanor,  and  is  punishable  by  a  fine  not  exceeding  two 
hundred  and  fifty  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  both. 
Id,  8  a 

§  898.  Magistrate  may  depute  an  elector  of  the  county 
to  make  arrest  of  person  disguised ;  if  his  name  be  not 
known,  fictitious  name  may  be  used. — A  magistrate  to 
whom  complaint  is  made  against  a  person  charged  as  a  vagrant, 
as  described  in  the  seventh  subdivision  of  section  eight  hundred 
and  eighty-seven,  may,  by  a  warrant  signed  by  him,  with  his 
name  of  office,  depute  an  elector  of  the  county  to  arrest  and 
bring  the  vagrant  before  him  to  answer  the  complaint ;  and  if 
the  name  of  the  person  complained  of  be  not  known,  he  may  be 
described  in  the  warrant  and  in  aU  subsequent  proceedings 
thereon,  by  a  fictitious  name. 
Id.,  S  0. 


TITLE  Vn. 

OF  PROCEEDINGS  BRSPECTING   DISORDERLY  PERSONS. 

Section  899.  Who  are  diaorderly  persons. 

900.  On  complaint,  warrant  to  be  issued. 

901.  On  confession  or  proof  that  he  is  a  disorderly  person,  security 

to  be  required. 

902.  If  security  given,  defendant  to  be  discharged;  if  not,  to  be 

convicted;  form  of  certificate. 
908.  Certificate,  to  constitute  record  of  conviction,  and  to  be  filed; 

commitment  thereon. 
994.  Undertaking,  when  forfeited. 

905.  How  prosecuted,  and  proceeds  how  applied. 

906.  When  new  security  may  be  required,  or  defendant  committed 

after  recovery  on  undertaking. 

907.  Defendant  committed  for  not  giving  security,  how  discharged. 
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Section  908.  Keeper  of  prison,  to  return  list  of  disorderly  persons  committed 

to  court  of  sessions. 

909.  Examination  of  the  case  by  the  court. 

910.  Court  may  discharge,  or  authorize  the  binding  out  of  disorderly 

I)er8on. 

911.  Court  may  also  commit  him  to  prison;   nature  and  duration  of 

imprisonment. 

912.  Order  to  procure  materials  and  implements,  and  to  compel  him 

to  work. 
918.  Expense  of  materials  or  implements,  how  paid  for,  and  proceeds 
of  labor,  how  disposed  of. 

§  899.  Who  are  disorderly  persons. —  The  following  are 
disorderly  persons : 

1.  Persons  who  actually  abandon  their  wives  or  children,  with- 
out adequate  support,  or  leave  them  in  danger  of  becoming  a 
burden  upon  the  public,  or  who  neglect  to  provide  for  them 
according  to  their  means ; 

2.  Persons  who  threaten  to  run  away  and  leave  their  wives  or 
children  a  burden  upon  the  public ; 

3.  Persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen 
goods  may  be  found ; 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort  of  prosti- 
tutes, drunkards,  tipplers,  gamesters,  habitual  criminals,  or  other 
disorderly  persons ; 

5.  Persons  who  have  no  visible  profession  or  calling,  by  which  to 
maintain  themselves,  but  who  do  so,  for  ihe  most  part,  by  gaming ; 

6.  Jugglers,  common  showmen  and  mountebanks,  who  exhibit 
or  perform  for  profit,  puppet  shows,  wire  or  rope  dancers,  or  other 
idle  shows,  acts  or  feats  ; 

7.  Persons  who  keep,  in  a  public  highway  or  place,  an  appa- 
ratus or  device  for  the  purpose  of  gaming,  or  who  go  about  exhib- 
iting tricks  or  gaming,  therewith ; 

8.  Persons  who  play,  in  a  public  highway  or  place,  with  cards, 
dice  or  any  other  apparatus  or  device  for  gaming ; 

9.  Habitual  criminate  within  the  provisions  of  this  Oode. 
8  R  S.,  898,  §  1. 

(a)  Befusal  to  support  wife.  —  A  person  refusing  to  support  or  permit 
his  wife  to  reside  with  him  is  within  the  statute.    (PiBopU  y.  Carroll,  8  Park,  73.) 

(5)  Former  husband  living.  —  Refusing  to  live  with  or  support  a  wife 
on  the  ground  of  a  former  husband  being  alive,  not  within  the  statute.  {Ben- 
nae  y.  People,  4  Barb.«  164.) 

(e)  Diaorderly  house  defined.  —  A  house  which  is  a  resort  for  immoral 
paipofles  is  a  disorderly  house.    (People  y.  Rowland,  1  Wh.  C.  C,  286.) 
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§  900.  On  complaint,  warrant  to  be  issued* —  Upon  com- 
plaint on  oath,  to  a  justice  of  the  peace  or  police  justice  of  a  city, 
village  or  town,  or  to  the  mayor,  recorder,  city  judge  or  judge  of 
the  general  sessions  of  the  city,  against  a  person,  as  being  disor- 
derly, the  magistrate  must  issue  a  warrant,  signed  by  him,  with 
his  name  of  office,  requiring  a  peace  officer  to  arrest  the  defend.- 
ant,  and  bring  him  before  the  magistrate  for  examination. 

Id.,  §2. 

§  901.  On  confession  or  proof  that  he  is  a  disorderly 
person,  security  to  be  reqtiired. —  If  the  magistrate  be  sat- 
isfied, from  the  confession  of  the  defendant,  or  by  competent 
testimony,  that  he  is  a  disorderly  person,  he  may  require  that  the 
pereon  charged  give  security,  by  a  written  undertaking,  with  one 
or  more  sureties  approved  by  the  magistrate,  to  the  following 
effect : 

1.  If  he  be  a  person  described  in  the  first  or  second  subdivision 
of  section  eight  hundred  and  ninety-nine,  that  he  will  support 
his  wife  and  children,  and  will  indemnify  the  county,  city,  village 
or  town  against  their  becoming,  within  one  year,  chargeable  upon 
the  public ; 

2.  In  all  other  cases,  that  he  will  be  of  good  behavior  for  the 
space  of  one  year ; 

Or  that  the  sureties  will  pay  the  sum  mentioned  in  the  under- 
taking, and  which  must  be  fixed  by  the  magistrate. 
Id.,  §2. 

(a)  Not  entitled  to  juxy  triaL  —  A  person  under  this  section  is  not  enti- 
tled to  a  jury  trial.  {Duffy  v.  People,  1  Hill,  356;  6  id.,  75;  Bennae  v.  Ftople, 
4  Barb.,  164;  23  Wend.,  48.) 

(b)  Former  husband  living.  —  Refusing  to  live  with  one's  wife  or  to 
support  her  on  the  ground  that  her  former  husband  is  still  living,  is  not  a 
ground  of  conviction.    (Bennac  v.  People,  4  Barb.,  164.) 

( c )  Confession.  —  A  confession  on  which  a  justice  may  convict,  means  a 
plea  of  guilty  or  its  equivalent.    (Id,) 

(d)  Must  proceed  summarily.  —  The  justice  must  proceed  summarily; 
he  cannot  organize  a  court  of  special  sessions  to  try  the  prisoner.  {People  v. 
Oa/rroU,  8  Park.,  73.) 

§  902.  If  security  given,  defendant  to  be  diBcharged ; 
if  not,  to  be  convicted ;  form  of  certificate. — If  the  under- 
takin«^  bo  given,  the  defendant  must  be  discharged.  But  if  not, 
the  niiigibtrate  must  convict  him  ajs  a  disorderly  person,  and  most 
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make,  and  sign  with  his  name  of  office,  a  certificate  in  substan- 
tially the  following  form : 

"  I  certify  that  A.  B.,  having  been  brought  before  me  charged 
with  being  a  disorderly  person,  I  have  duly  examined  the  charge, 
and  that  upon  his  own  confession  in  my  presence  [or  *  upon  the 
testimony  of  C.  D.,'  etc.,  naming  the  witnesses],  by  which  it 
appears  that  he  is  a  [pursuing  the  description  contained  in  the 
subdivision  of  section  eight  hundred  and  ninety-nine,  which  is 
appropriate  to  the  case],  I  have  adjudged  that  he  is  a  disorderly 
person. 

"  Dated  at  the  town  [or '  city ']  of        ,•  the        day  of        ,  18 

"E.  F., 

^'Juaiioe  of  the  peace  of  the  town  of 

"  [Or  as  the  case  may  be.]  " 
Id..  §3. 

§903.  (Amended  1882.)  Certificate  to  constitute  record 
of  convictioii,  and  to  be  filed ;  commitment  thereon.— 

The  magistrate  must  immediately  cause  the  certificate,  which  con- 
stitutes the  record  of  conviction,  to  be  filed  in  the  office  of  the 
clerk  of  the  county,  and  must,  by  a  warrant  signed  by  him  with 
his  name  of  office,  commit  the  defendant  to  the  county  jail,  or  in 
the  city  of  New  York,  to  the  city  prison  or  penitentiary  of  that 
city,  or  in  the  county  of  Kings,  to  the  penitentiary  of  that  county, 
for  not  exceeding  six  months  at  hard  labor,  or  until  he  give  the 
security  prescribed  in  section  nine  hundred  and  one. 

Id.,  §  2.    The  jastice  has  no  power  to  commit  until  his  record  is  made  up 
and  filed.    {BenncLC  v.  People,  4  Barb.,  164.) 

§  904.  Undertaking,  when  forfeitecL  —  "Tlie  undertaking 
mentioned  in  section  nine  hundred,  and  one  is  forfeited  by  the 
commission  of  any  of  the  acts  which  constitute  the  person  by 
whom  it  was  given  a  disorderly  person,  and  in  the  case  of  a  per- 
son described  in  the  seventh  and  eighth  subdivisions  of  section 
eight  hundred  and  ninety-nine,  by  his  playing  or  betting,  at  one 
time  or  sitting,  for  money  or  property  exceeding  the  value  of 
two  dollars  and  fifty  cents. 

Id,,  §3. 

§  905.  How  prosecuted,  and  proceeds  how  applied.  — 

When  an  undertaking  is  forfeited,  it  may  be  prosecuted  in  the 
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name  of  the  county  superintendents  of  the  poor,  or  the  overseers 

of  the  poor  of  the  town,  or  in  the  city  of  New  York,  in  the 

name  of  the  corporation  of  that  city,  and  the  sum  collected  in 

the  action  must  be  paid  into  the  coimty  or  city  treasury,  as  the 

case  may  be,  for  the  benefit  of  the  poor. 

Id.,  §4. 

It  is  no  defense  to  the  action  that  no  expense  has  been  incurred.  (People  v. 
PettU,  8  Hun,  416.) 

§  906.  Wlien  new  security  may  be  required,  or  defend- 
ant committed  after  recovery  on  undertaking.  —  Upon  a 
recovery  on  the  undertaking,  the  court  in  which  it  is  had,  may 
require  from  the  defendant  new  security  in  the  manner  provided 
in  section  nine  hundred  and  one,  or  if  he  fail  to  give  it,  may 
commit  him  in  the  manner  provided  in  section  nine  hundred  and 
three. 

Id.,  §5. 

§  907.  Defendant  oonmiitted  fbr  not  giving  security ; 
how  discharged.  —  A  person  committed  as  a  disorderly  per- 
son, on  failure  to  give  security,  may  be  discharged  by  any  two 
justices  of  the  peace  or  police  justices  in  the  county,  upon  giving 
security  as  originally  required,  pursuant  to  section  nine  hundred 
and  one. 

Id.,  §6. 

§  908.  Keeper  of  prison,  to  return  list  of  disorderly 
persons  committed  to  court  of  sessions.  —  The  keeper  of 
every  prison  to  which  disorderly  persons  may  be  committed, 
must  return  to  the  court  of  sessions  of  the  county,  on  the  first 
day  of  each  term,  a  list  of  the  persons  so  committed  and  then  in 
his  custody,  with  the  nature  of  the  offense  of  each,  the  name  of 
the  magistrate  by  whom  he  was  committed,  and  the  term  of  his 
imprisonment. 

Id.,  §7. 

§  909.  Examination  of  the  case  by  the  court.  —  The 

court  of  sessions  must  thereupon  inquire  into  the  circumstances 
of  each  case,  and  hear  any  proof  that  may  be  offered,  and  must 
examine  the  record  of  conviction,  which  is  evidence  of  the  facts 
contained  in  it,  until  disproved. 
Id.,  §8. 
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§  910.  Court  may  discharge,  or  authorize  the  binding 
out  of  disorderly  person.  —  The  court  may  discharge  a  per- 
Bon  so  committed  from  imprisonment,  either  absolutely  or  upon 
his  giving  security  ajs  provided  in  section  nine  hundred  and  one, 
or  if  he  be  a  minor,  may  authorize  the  county  superintendents  of 
the  poor,  or  the  overseers  of  the  poor  of  the  town,  or  in  the  city 
of  New  York,  commissioners  of  charities  and  corrections,  to  bind 
him  out  in  some  lawful  calling  as  a  servant,  apprentice,  mariner 
or  otherwise,  until  he  be  of  age ;  or  if  he  be  of  age,  to  contract 
for  his  service  with  any  person,  as  a  laborer,  servant,  apprentice, 
mariner  or  otherwise,  for  not  exceeding  one  year.  The  binding 
out  or  contract,  pursuant  to  this  section,  has  the  same  effect  as 
the  indenture  of  an  apprentice,  with  his  own  consent  and  that  of 
his  parents,  and  subjects  the  person  bound  out  or  contracted,  to 
the  same  control  of  his  master  and  of  the  court  of  sessions  of 
the  county,  as  if  he  were  bound  as  an  apprentice. 
Id.,  §9. 

§'911.  Court  may  also  commit  him  to  prison;  nature 
and  duration  of  imprisonment.  —  The  coui*t  may  also,  in  its 
discretion,  order  a  person  convicted  as  a  disorderly  person,  to  be 
kept  in  the  county  jail,  or  in  the  city  of  New  York,  in  the  city 
prison  or  penitentiary  of  that  city,  for  a  tenn  not  exceeding  six 
months  at  hard  labor. 
I(L,  §10. 

§  912.  Order  to  procure  materials  and  implements,  and 
to  compiel  him  to  ipvork.  —  If  there  be  no  means  provided  in 
the  prison  for  employing  the  offender  at  hard  labor,  the  court 
may  direct  the  keeper  to  furnish  him  such  employment  as  it  may 
specify,  and  for  that  purpose  to  purchase  materials  and  imple- 
ments, not  exceeding  a  prescribed  value,  and  to  compel  the 
offender  to  perform  the  work  allotted  to  him.  The  expenses 
incurred  in  carrying  the  order  into  effect  must  be  paid  to  the 
keeper  by  the  county  treasurer,  upon  the  delivery  to  him  of  the 
order  of  the  court,  and  an  account  under  the  oath  of  the  keeper, 
of  the  materials  and  implements  furnished. 
Id.,  §^  11, 12. 


§  913.  Expense  of  materials  or  implements,  how  paid 
for,  and  proceeds  of  labor,  how  disposed  of.  —  The  keeper 
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must  Bell  the  produce  of  the  labor  of  the  offender,  and  must 
account  for  the  cost  of  the  materials  or  implements  purchased, 
and  for  one-half  of  the  surplus,  to  the  board  of  supervisors,  and 
pay  it  into  the  county  treasury,  and  pay  the  other  half  of  the 
surplus  to  the  person  by  whom  it  was  earned,  on  his  discharge 
from  imprisonment.  He  must  also  account  to  the  court,  when 
:^uired,  for  the  materials  or  implements  purchased,  and  for  the 
disposition  of  the  proceeds  of  the  labor  of  the  offender. 
Id.,  §13. 


TITLE  VIII. 

OF  PROCEEDINGS   RESPECTING  THE  SUPPORT  OF  POOR 

PERSONS. 

Sbotion  014.  Who  may  be  compelled  to  support  poor  relatives. 

915.  Order  to  compel  a  person  to  support  a  poor  relatiye,  by  whom 

and  how  applied  for  to  court  of  sessions. 

916.  Court  to  hear  the  case  and  make  order  of  support. 

917.  Support,  when  to  be  apportioned  among  different  relatives. 

918.  Order,  to  prescribe  time  during  which  support  is  to  continue,  or 

may  be  indefinite ;  when  and  how  order  may  be  varied. 

919.  Costs,  by  whom  to  be  paid  and  how  enforced. 

930.  Action  on  the  order,  on  failure  to  comply  therewith. 

921.  Parents  leaving  their  children  chargeable  to  the  public,  how 

proceeded  against. 

922.  Seizure  of  their  property;  transfer  thereof,  when  void. 

928.  Warrant  and  seizure,  when  confirmed  or  discharged;  direction 
of  the  court  thereon. 

924.  Warrant,  in  what  cases  to  be  discharged. 

925.  Sale  of  the  property  seized  and  application  of  its  proceeds. 

926.  Powers  of  superintendents  of  poor. 

§  914.  Who  may  be  compelled  to  support  poor  relatives. 

The  father,  mother  and  children,  of  BuflScient  ability,  of  a  poor 
person  who  is  insane,  blind,  old,  lame,  impotent  or  decrepid,  bo  as 
to  be  unable  by  work  to  maintain  himself,  must  at  their  own 
charge,  relieve  and  maintain  him  in  a  manner  to  be  approved  by 
the  overseers  of  the  town  where  he  is,  or  in  the  city  of  New  York, 
by  the  commissioners  of  charities  and  corrections. 

2  R  8.,  808,  §  1. 

( a )  Who  must  support  relatives.  —  A  grand  child  is  liable  to  support 
grand  parents.    (iSc  pa/rU  Hunt,  5  Cow.,  284.) 
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{h)  Husband  not  bound  to  support  step-children.  —  A  husband  is  not 
bound  to  maintain  wife's  bastard  children  born  before  marriage.  (Menden  v. 
Cox,  7  Cow.,  235.) 

(c )  Nor  of  his  wife's  mother.    (Anon.,  3  N.  Y.  Leg.  Obs.,  8!»4.) 

{d)  Liability  of  children  severaL — Two  out  of  five  children  of  a  poor 
person  may  be  ordered  to  support  him ;  and  as  their  liability  is  several,  they 
may  be  ordered  to  contribute  in  unequal  amounts.  (Stone  v.  Burgess,  2  Lans., 
439;  47  N.  Y.,  521.) 

( e )  No  common-law  obligation. —  There  is  no  common-law  obligation  on 
the  part  of  a  child  to  support  a  parent;  it  is  purely  statutory.  (Edwards  v. 
Dans,  16  Johns.,  281.) 

§  915.  Order  to  compel  a  person  to  support  a  poor  rela- 
tive,  by  whom  and  how  applied  for,  to  court  of  sessions. 

If  a  relative  of  a  poor  pei-son  fail  to  relieve  and  maintain  him,  as 
provided  in  the  last  section,  the  overaeers  of  the  poor  of  the  town 
where  he  is,  or  in  the  city  of  New  York,  the  commissioners  of 
charities  and  corrections  may  apply  to  the  court  of  sessions  of  the 
county  where  the  relative  dwells,  for  an  order  to  compel  such 
relief,  upon  at  least  ten  days'  written  notice,  served  personally,  or 
by  leaving  it  at  the  last  place  of  residence  of  the  person  to  whom 
it  is  directed,  in  case  of  his  absence,  with  a  person  of  suitable  age 
and  discretion. 

Id.,  §  2. 

(a)  Ability  of  relativp  to  support. —  Where  a  relative  of  a  poor  person 
is  of  sufficient  ability,  a  previous  order  is  not  necessary  to  give  jurisdiction 
to  the  sessions.    (Anon.,  3  N.  Y.,  Leg.  Obs.,  854.) 

(b)  Action  by  superintendents  of  the  poor.— The  superintendents  of 
the  poor  cannot  sustain  an  action  against  a  husband  for  the  maintenance  of 
his  wife  as  a  pauper.    (Nortori  v.  Bhodes,  18  Barb.,  100.) 

( e )  To  convict  a  husband  of  deserting  his  wife  under  the  act  of  1871,  chap- 
ter 895,  it  must  be  shown  that  she  has  no  adequate  means  of  support,  and  is  a 
burden  upon  the  public    (People  v.  Walsh,  11  Hun,  292.) 

§  916.  Court  to  hear  the  case,  and  make  order  of  sup- 
port.—  At  the  time  appointed  in  the  notice,  the  court  muBt  pro- 
ceed summarily  to  hear  the  allegations  and  proofs  of  the  parties, 
and  must  order  such  of  the  relatives  of  the  poor  person,  men- 
tioned in  section  nine  hundred  and  fourteen,  as  were  served  with 
the  notice  and  are  of  sufficient  ability,  to  relieve  and  maintain 
him,  specifying  in  the  order  the  sum  to  be  paid  weekly  for  his 
support,  and  requiring  it  to  be  paid  by  the  father,  or  if  there  be 
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none,  or  if  he  be  not  of  sufficient  ability,  then  by  the  children,  or 
if  there  be  none,  or  if  they  be  not  of  sufficient  ability,  then  by 
the  mother. 

Id.,  §  8. 

Where  the  court  of  sessions  has  made  an  order  on  a  person  for  the  support 
of  an  indigent  parent  at  his  own  house,  there  can  be  no  recovery  against  him 
for  her  support  elsewhere,  so  long  as  he  is  williug  to  obey  the  order.  {Con- 
terse  V.  Mc Arthur,  17  Barb.,  410;  Dud  v.  lAvmb,  1  8.  C,  66.) 

§  917.  Supi)ort,  when  to  be  apportioned  among  differ- 
ent relatives. —  If  it  appear  that  any  Bnch  relative  is  unable 
wholly  to  maintain  the  poor  person,  but  is  able  to  contribute 
toward  his  support,  the  court  may  direct  two  or  more  relatives, 
of  diflferent  degrees,  to  maintain  him,  prescribing  the  proportion 
which  each  must  contribute  for  that  purpose ;  and  if  it  appear 
that  the  relatives  are  not  of  sufficient  ability  wholly  to  maintain 
him,  but  are  able  to  contribute  something,  the  court  must  direct 
the  sum,  in  proportion  to  their  ability,  which  they  shall  pay 
weekly  for  that  purpose. 

Id.,  §  4. 

Two  out  of  five  of  the  children  of  a  poor  person  may  be  ordered  to  support 
him,  and  they  may  be  ordered  to  contribute  thereto  in  unequal  amounts,  their 
liability  being  several    {SUmA  v.  Burgess,  2  Lans.,  439;  47  N.  T.,  621.) 

§  918.  Order  to  prescribe  time  during  whicli  support 
is  to  continue,  or  may  be  definite ;  when  and  how  order 
may  be  varied. —  The  order  may  specify  the  time  during  which 
the  relatives  must  maintain  the  poor  person,  or  during  which  any 
of  the  sums  directed  by  the  court  are  to  be  paid  or  it  may  be 
indefinite,  or  until  the  further  order  of  the  court.  The  court 
may  from  time  to  time  vary  the  order,  as  circumstances  may 
require,  on  the  application  either  of  any  relative  affected  by  it,  or 
of  an  oflBicer  on  whose  application  the  order  was  made,  upon  ten 
days'  written  notice. 

Id.,  §6. 

§  919.  Costs,  by  whom  to  be  paid,  and  how  enforced. — 

The  costs  and  expenses  of  the  application  must  be  ascertained  by 
the  court,  and  paid  by  the  relatives  against  whom  the  order  is 
made ;   and  the  payment  thereof,  and  obedience  to  the  order  of 
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maintenance,  and  to  any  order  for  the  payment  of  money,  may 

be  enforced  by  attachment. 

Id.,  §  6. 

And  they  are  responsible  for  the  costs  awarded  on  granting  the  order.   {Id.) 
The  ability  to  support  may  consist  in  the  ability  to  earn  daily  labor.    {Ber- 
na/rdu8  v.  WHHamaon,  1  Wh.  C.  C,  234.) 

§  920.  Action  on  the  order  on  fledlure  to  comply 
therewith.  —  If  a  relative,  required  by  an  order  of  the  court, 
to  relieve  or  maintain  a  poor  person,  neglect  to  do  so  in  the  man- 
ner approved  by  the  officers  mentioned  in  section  nine  hundred 
and  fourteen,  and  neglect  to  pay  to  them  weeKly  the  sum  pre- 
scribed by  the  court,  the  officers  may  maintain  an  action  against 
the  relative,  and  recover  therein  the  sum  prescribed  by  the  court, 
for  every  week  the  order  has  been  disobeyed,  to  the  time  of  the 
recovery,  with  costs,  for  the  use  of  the  poor.  In  the  city  of 
New  York,  the  action  must  be  in  the  name  of  the  corporation  of 
that  city. 

Id.,  §  7. 

What  amounts  to  a  breach  of  the  order. —  The  indigent  party  cannot 
choose  place  of  residence.  (Goniser^  v.  McArthur,  17  Barb.,  410;  Dud  v. 
Lamb,  1  8.  C,  66.) 

§  921.  Parents  leaving  their  children  chargeable  to  the 
public,  how  proceeded  against.  —  When  the  father,  or  the 
mother  being  a  widow  or  living  separate  from  her  husband, 
absconds  from  the  children,  or  a  husband  from  his  wife,  leaving 
any  of  tliem  chargeable  or  likely  to  become  chargeable  upon  the 
public,  the  officers  mentioned  in  section  nine  hundred  and  four- 
teen may  apply  to  any  two  justices  of  the  peace  or  police  justices 
in  the  county  in  which  any  real  or  personal  property  of  the 
father,  mother  or  husband  is  situated,  for  a  warrant  to  seize  the 
same.  Upon  due  proof  of  the  facts,  the  magistrate  must  issue 
his  warrant,  authorizing  the  officers  so  applying  to  take  and  seize 
the  property  of  the  person  so  absconding. 

Id.,  §  8. 

See  Downing  v.  Buga/r,  21  Wend.,  188,  and  People  v.  Overseen  of  Triangle, 
28  Barb.,  386. 

§  922.  Seizure  of  their  property ;  transfer  thereof 
when  void-  —  The  officers  so  applying  may  seize  and  take  the 
property,  wherever  it  may  be  found  in  the  same  county ;  and  are 

22 
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vested  with  all  the  right  and  title  thereto,  which  the  person 
absconding  then  had.  The  sale  or  transfer  of  any  personal 
property,  left  in  the  county  from  which  he  absconded,  made 
after  the  issuing  of  the  warrant,  whether  in  payment  of  an 
antecedent  debt  or  for  a  new  consideration,  is  absolutely  void. 
The  officers  must  immediately  make  an  inventory  of  the  property 
seized  by  them,  and  return  it,  together  with  their  proceedings,  to 
the  next  court  of  sessions  of  the  county  where  they  reside,  there 
to  be  filed. 
Id.,  §9. 

§  923.  Warrant  and  seizure,  when  confirmed  or  dis- 
charged; direction  of  the  court  thereon.  —  The  court, 
upon  inquiring  into  the  circumstances  of.  the  case,  may  confirm 
or  discharge  the  warrant  and  seizure ;  and  if  it  be  confirmed, 
must,  from  time  to  time,  direct  what  part  of  the  personal  prop- 
erty must  be  sold,  and  how  much  of  the  proceeds  of  the  sale, 
and  of  the  rents  and  profits  of  the  real  property,  if  any,  are  to 
be  applied  towards  the  maintenance  of  the  children  or  wife  of 
the  person  absconding. 

Id.,  §  10. 

In  case  of  a  warrant  and  Beiziire  of  property  issaed  under  this  statute,  the 
court  must  take  evidence  and  examine  into  the  merits.  {PeopU  y.  Oveneers, 
23  Barb.,  2«S6.) 

§  924.  Warrant,  in  what  cases  to  be  discharged.  — If 

the  party  against  whom  the  warrant  issued,  return  and  support 
the  wife  or  children  so  abandoned,  or  give  security  satisfactory  to 
any  two  justices  of  the  peace,  or  police  justices  in  the  city,  village 
or  town,  to  the  overseers  of  the  poor  of  the  town,  or  in  the  city 
of  New  York,  to  the  commissioners  of  charities  and  corrections, 
that  the  wife  or  children  so  abandoned  shall  not  be  chargeable  to 
the  town  or  county,  then  the  warrant  must  be  discharged  by  an 
order  of  the  magistrates,  and  the  property  taken  by  virtue  thereof 
restored  to  the  party. 
Id.,  §  11. 

§  925.  Sale  of  the  property  seized  and  application  of 
its  proceeds.  —  The  officers  must  sell  at  public  auction  the 
property  ordered  to  be  sold,  and  receive  the  rents  and  profits  of 
the  real  property  of  the  person  absconding,  and  in  those  cities, 
villages  or  towns  which  are  required  to  support  their  own  poor, 
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the  officers  charged  therewith  mnst  apply  the  eame  to  the  sup- 
port of  the  wife  or  children  so  abandoned ;  and  for  that  purpose 
must  draw  on  the  county  treasurer,  or  in  the  city  of  New  York, 
upon  the  comptroller,  for  the  proceeds  as  directed  by  special 
statuteB,  They  must  also  account  to  the  court  of  sessions  of  the 
county,  for  all  money  so  received  by  them,  and  for  the  application 
thereof,  from  time  to  time,  and  may  be  compelled  by  that  court 
to  render  that  accoimt  at  any  time. 
IcL,  §  12. 

« 

§  926.  Powers  of  8ui>eri2itend6nts  of  i>oor.  —  In  those 
counties  where  all  the  poor  are  a  charge  upon  the  county, 
the  superintendents  of  the  poor  are  vested  with  the  same  powers, 
as  are  given  by  this  title  to  the  overseers  of  the  poor  of  a  town, 
in  respect  to  compellmg  relatives  to  maintain  poor  persons,  and 
in  respect  to  the  seizure  of  the  property  of  a  parent  absconding 
and  abandoning  his  family ;  and  are  entitled  to  the  same  remedies 
in  their  names,  and  must  perform  the  duties  required  by  this 
title,  of  overseers,  and  are  subject  to  the  same  obligations  and 
control. 

Id.,  §  18.  


TITLE  IX. 

OF  PB00EEDING8  BESPECTING  MA8TEES,  APPEBNTIOES  AND 

SERVANTS. 

BiBCTiON  927.  Complaint  against  apprentice  or  servant  for  absenting  himself 

or  refusing  to  serve,  or  for  a  misdemeanor  or  ill  behavior. 

928.  Warrant,  when  complaint   is   made   in   the  absence  of   the 

defendant 

929.  Warrant,  by  whom  and  how  executed. 

980.  Hearing  the  complaint,  and  conmiitting  or  discharging  the 

defendant. 
931.  Ck>mplaint  against  the  master  for  cruelty,  misusage  or  violation 

of  duty. 
982.  Hearing  the  complaint,  and  dismissing  it  or  discharging  the 

apprentice  or  servant 
988.  Preceding  sections  not  ^)plicable  to  apprentice  with  whom 

money  is  received  or  agreed  for. 
984.  Complaint  against  master  in  such  case,  and  direction  thereon. 
986.  If  complaint  not  compromised,  the  master  to  be  held  to  appear 

at  sessions. 
98(^  Proceedings  thereon  and  order  of  the  court 
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Section  937.  Complaint  by  master  against  clerk  or  apprentice,  where  money 

is  paid  or  agreed  for;  clerk  or  apprentice,  when  held  to  appear 
at  sessions. 

938.  Proceedings  thereon  and  order  of  the  court. 

939,  940.  Indenture  or  contract  of  service,  how  assigned  on  death  of 

master. 

§  927.  Complaint  against  apprentice  or  servant,  for 
absenting  himself,  or  refusing  to  serve,  or  for  a  misde- 
meanor or  ill  behavior.  —  If  an  apprentice  or  servant,  law- 
fully bound  to  service  as  prescribed  by  special  statutes,  willfully 
absent  himself  therefrom,  without  the  leave  of  his  master,  or  refuse 
to  serve  according  to  his  duty,  or  be  guilty  of  any  misdemeanor 
or  ill  behavior,  his  master  may  make  complaint  of  the  facts  under 
oath  before  a  justice  of  the  peace  or  police  justice  in  the  county 
or  before  the  mayor,  recorder  or  city  judge  of  the  city  where  he 
resides. 

8  R.  8.,  178,  §§  40,  41. 

§  928.  Warrant,  when  complaint  is  made  in  the 
absence  of  the  defendant.  —  If  the  complaint  be  made  in 
the  absence  of  the  defendant,  and  the  facts  be  proved  to  the 
'  satisfaction  of  the  magistrate,  he  must  issue  a  warrant  signed  by 
him,  with  his  name  of  office,  to  a  peace  officer  of  the  county  or 
city,  commanding  him  to  arrest  the  defendant  and  briug  him 
before  the  magistrate  forthwith,  or  at  a  specified  time  and  place, 
to  answer  the  complaint. 
Id.,  §  42. 

§  929.  Warrant,  by  whom  and  how  executed.  —  The 

peace  officer  must  accordingly  execute  the  warrant  by  arresting 
the  defendant  and  taking  him  before  the  magistrate. 

Id.,  §42. 

§  930.  Hearing  the  complaint,  and  committing  or  dis- 
charging the  defendant.  — The  magistrate  must  immediately, 
or  at  a  time  to  which  he  may,  for  good  cause,  adjourn  the  matter, 
proceed  to  hear  the  allegations  and  proofs  of  the  parties,  and  if 
the  complaint  appear  to  be  well  founded,  must  commit  the 
defendant  to  the  county  jail,  or  in  the  city  of  New  York  to  the 
city  prison  of  that  city,  for  not  exceeding  one  month,  at  hard 
labor,  where  he  must  be  confined  in  a  room  with  no  other  person ; 
or  may,  by  a  certificate  signed  by  him  with  his  name  of  office, 
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discharge  the  defendant  from  tlie  service  of  his  master,  and  the 
master  from  all  obligations  to  the  defendant. 
Id.,  §  43. 

§  931.  C!omplaint  against  the  master  for  cruelty,  mis- 
usage  or  violation  of  duty. — If  a  master  be  guilty  of  cruelty, 
misubage,  refusal  of  necessary  provisions  or  clothing,  or  any 
other  violation  of  duty  toward  his  apprentice  or  servant,  as  pre- 
scribed by  special  statutes,  or  by  the  indenture  or  contract  of 
service,  the  apprentice  or  servant  may  make  complaint,  on  oath, 
to  any  of  the  magistrates  mentioned  in  section  nine  hundred  and 
twenty-seven,  who  must  summon  the  defendant  before  him  at  a 
speciiied  time  and  place. 
Id.,  §44. 

§  932.  Hearing  the  complaint,  and  diflTnlsfling  it  or  dis- 
charging the  apprentice  or  servant.  —  The  magistrate  must 
immediately,  or  at  a  time  to  which  he  may,  for  good  cause, 
adjourn  tlie  matter,  proceed  to  hear  the  allegations  and  proofs  of 
tlie  parties,  and  if  the  complaint  be  well  foimded,  must,  by  a 
certiticate  under  his  hands,  with  his  name  of  office,  discharge  the 
apprentice  or  servant  from  the  service  of  his  master ;  or  if  not, 
he  must,  by  a  similar  certificate,  dismiss  the  complaint. 
Id.,  §44 

§  933.  Preceding  sections  not  applicable  to  apprentice 
with  whom  money  is  received  or  agreed  for.  —  The  pre- 
ceding sections  of  this  title  do  not  extend  to  an  apprentice  whose 
master  has  received,  or  is  entitled  to  receive,  a  sum  of  money 
with  him,  as  a  compensation  for  his  instruction. 
Id.,  §  45. 

§  934.  Complaint  against  master  in  such  case,  and 
direction  thereon.  —  Where  money  is  paid  or  agreed  to  be 
paid,  on  binding  out  a  clerk  or  apprentice,  he  may  make  the 
complaint  mentioned  in  section  nine  hundred  and  thirty-one,  and 
tjjo  magistrate  to  whom  it  is  made  must  examine  it,  as  provided 
in  section  nine  hundred  and  thirty-two,  and  on  such  examination 
may  make  such  order  and  direction  between  the  parties  as  the 
justice  of  the  case  may  require. 
Id.,  §  46. 
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§  935.  If  complaint  not  oompromised,  the  master  to  be 
held  to  appear  at  seBsions,  —  If,  in  the  case  mentioned  in  the 
last  section,  the  complaint  cannot  be  compromised,  the  magistrate 
must  take  a  written  undertaking  from  the  master,  for  his  appear- 
ance at  the  next  conrt  of  sessions  of  the  coonty,  in  a  sum,  and 
with  sureties  approved  by  him. 
Id.,  §47. 

§  936.  Proceedings  thereon  and  order  of  the  conrt.  — 

Upon  hearing  the  parties,  the  court  may,  by  an  order  entered 
upon  the  minutes,  direct  that  the  clerk  or  apprentice  be  discharged 
from  service,  and  that  the  money  paid  or  agreed  for  in  binding 
him  out,  be  refimded,  if  paid,  to  the  person  who  advanced  it,  or 
his  personal  representatives,  or  if  not  paid,  that  it  be  discharged, 
and  that  any  security  given  therefor  be  delivered  up  or  canceled. 

Id.,  §  48. 

§  937.  Complaint  by  master  against  clerk  or  apprentice, 
where  money  is  paid  or  agreed  for ;  clerk  or  apprentice 
when  held  to  appear  at  sessions.  —  The  master  of  a  clerk  or 
apprentice,  where  money  is  paid  or  agreed  for  on  binding  him  out, 
may  make  the  complaint  mentioned  in  section  nine  hundred  and 
twenty-seven,  and  the  magistrate  to  whom  it  is  made  must  pro- 
ceed thereupon,  as  provided  in  sections  nine  hundred  and  twenty- 
eight  to  nine  hundred  and  thirty,  both  inclusive,  and  may  discharge 
the  complaint,  or  if  in  his  opinion  it  be  well  founded,  may  take  a 
written  imdertaking,  in  a  sum  and  with  sureties  to  be  approved 
by  him,  for  the  appearance  of  the  clerk  or  apprentice  at  the  next 
court  of  sessions  of  the  county. 
Id.,§4». 

§  938.  Proceedings  thereon,  and  order  of  the  court. — 

Upon  hearing  the  parties,  the  court  may  proceed  as  provided  in 
section  nine  himdred  and  thirty-six,  and  may  punish  the  clerk  or 
apprentice,  by  fine  or  imprisonment,  or  both,  as  for  a  misdemeanor. 
Id.,  §  50. 

§  939.  Indenture  or  contract  of  service,  how  assigned 
on  death  of  master.  —  Upon  the  death  of  a  master  to  whom  a 
person  has  been  bound  to  service,  as  clerk,  apprentice  or  servant, 
by  the  county  superintendents  of  the  poor,  or  by  the  overseers  of 
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tho  poor,  or  in  the  city  of  New  York,  by  the  commissionerB  of 
charities  and  corrections,  the  personal  representatives  of  the  mas- 
ter may,  with  the  written  consent  of  the  clerk,  apprentice  or  serv- 
ant, acknowledged  before  a  justice  of  the  peace  or  police  justice, 
assign  the  indenture  or  contract  of  service  to  another,  who  thereby 
becomes  vested  with  all  the  rights  of  the  master. 
Id.  §  58. 

§  940.  Indenture  or  contract  of  service,  how  assigned 
on  death  of  master. —  If,  in  the  case  mentioned  in  the  last  sec- 
tion, the  written  consent  of  the  clerk,  apprentice  or  servant  be 
refused,  the  assignment  may  be  made  with  the  same  effect,  under 
an  order  of  the  court  of  sessions  of  the  county,  upon  fourteen 
days'  notice  of  the  application  therefor,  to  the  apprentice,  or  to 
his  parent  or  guardian,  if  there  be  any  in  the  county. 
Id,  §  64. 


• 


TITLE  X. 


OF  obiminjlL  statistics. 


BscnoK  941.  District  attorney  to  furnish  statement 

M2.  Duty  of  clerk. 

948.  Duty  of  clerk. 

M4.  Duty  of  clerk. 

945.  Sheriff's  report. 

946.  Sheriff's  report. 

947.  Form  of  report 

948.  Consequence  of  neglect. 

949.  Duty  of  secretary  of  state. 

§  941.  District  attorney  to  ftumisli  statement. —  Within 
ten  days  after  the  adjournment  of  any  criminal  court  of  record 
in  this  state,  the  district  attorney  of  the  county  in  which  the 
court  shall  be  held,  must  furnish  to  the  clerk  of  the  court  such  a 
description  of  the  offense  committed  by  every  person  convicted  of 
crime,  abridged  from  the  indictment,  as  would  be  sufficient  to 
maintain  the  averments  relating  to  such  offense,  or  necessary  to 
be  made  in  an  indictment  for  a  second  offense. 
8  R  S.,  1084,  §§  6,  8,  16 ;  Laws  1867,  ch.  604,  g  1. 

§  942.  Duty  of  clerk. — ^Within  twenty  days  after  the  adjourn- 
ment of  any  criminal  court  of  record,  the  clerk  thereof  must 
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transmit  to  the  office  of  the  secretary  of  Btate  such  Btatement 
furnished  by  the  district  attorney,  of  all  convictions  had  at  such 
court. 

Id.,  §§7, 17. 

§  943.  Duty  of  clerk.  —  Within  twenty  days  after  the 
adjournment  of  any  criminal  court  of  record,  the  clerk  thereof  must 
also  transmit  to  the  office  of  the  secretary  of  state  a  duly  certified 
statement  of  the  number  of  indictments  tried  at  such  court,  speci- 
fying the  number  for  each  separate  offense,  the  number  on  which 
convictions  were  had,  and  on  which  defendants  were  acquitted, 
and  of  indictments  against  persons  who  were  convicted  on  con- 
fession, and  against  persons  who  were  discharged  without  trial. 

Id..  §  18;  Laws  1867,  oh.  604,,  §  2. 

§  944.  Duty  of  clerk.  —  On  or  before  the  fifth  day  of  every 
month,  the  clerk  of  each  county  must  transmit  to  the  secretary  of 
state  copies  of  all  certificates  of  convictions  made  by  any  court  of 
special  sessions,  and  required  by  law  to  be  filed  with  such  clerk, 
and  which  have  been  filed  in  the  office  of  the  tjounty  clerk  dur- 
ing the  previous  month. 

Id.,  §,18;  Laws  1867,  ch.  604,  §  3. 

945.  Sheriff's  report.  —  A  report  must  be  made  by  the 
sheriff  of  every  county  in  which  there  is  a  city,  on  the  first  day 
of  every  month  to  the  secretary  of  state,  of  the  number  of  per- 
sons convicted  in  city  courts,  courts  of  special  sessions,  and  police 
courts  during  the  preceding  month.  Such  reports  must  specify 
the  crimes,  the  whole  nxmiber  convicted,  the  sex,  age,  nativity, 
and  whether  married  or  single  ;  the  degree  of  education,  religious 
instruction,  whether  parents  living  or  dead,  temperate  or  intem- 
perate, and  whether  before  convicted  or  not  of  any  crime. 

Id.,  §  20;  Laws  1867,  ch.  604,  §  6. 

§946.  Sheriff's  report. — Within  twenty  days  after  the 
adjournment  of  any  criminal  court  of  record,  the  sheriff  of  the 
county  in  which  such  court  shall  be  held,  must  report  to  the  secre- 
tary of  state,  the  name,  occupation,  age,  sex  and  native  country  of 
every  person  convicted  at  such  court  of  any  offense,  and  the  degree 
of  instruction  which  each  person  so  convicted  has  received,  and 
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also  such  other  items  of  information  in  relation  to  such  convicts 
and  their  offenses,  as  the  secretary  of  state  shall  require. 
I<L,  §  19;  Laws  1867,  ch.  604,  §  4 

§  947.  Form  of  report.  —  The  report  required  by  this  title 
must  be  made  in  the  form  prescribed  by  the  secretary  of  state. 
Id.,  g  19. 

§  948.   Consequence  of  neglect.  —  For  ,every  neglect  of 
magistrate,  clerk  or  sheriff  to  comply  with  the  requirements  of 
this  title,  he  forfeits  the  sum  of  fifty  dollars,  to  be  recovered  in 
a  civil  action,  in  the  name  of  the  people  of  this  state. 
Id.,  §  28. 

§  949.  Duty  of  secretary  of  state.  —  The  secretary  of  state 
must  cause  this  title  to  be  published,  with  forms  and  instructions 
for  the  execution  of  the  duties  therein  prescribed,  and  to  be  dis- 
tributed among  the  officers  therein  mentioned ;  the  expense  of 
which  must  be  paid  by  the  treasurer,  on  the  warrant  of  the 
comptroller.  He  must  also  annually  report  to  the  legislature  the 
results  of  the  information  obtained  in  pursuance  of  this  title. 
Id.,  §  24. 


TITLE  XL 


MISCELLANEOUS  PROVISIONS,  BESPEOTINO  SPECIAL  PRO- 
CEEDINGS OF  A  CRIMINAL  NATURE. 

Sbctton  950.  Parties  to  a  special  proceeding,  how  designated. 

951.  Provisions  respecting  entitling  affidavits,  applicable. 

952.  Courts  and  magistrates  to  issue  subpoenas,  and  punish  disobe- 

dience of  witnessess. 


§  950.  Parties  to  a  special  proceeding,  how 

The  parties  prosecuting  a  special  proceeding  of  a  criminal  nature, 
is  designated  in  this  Code  a£  the  complainant,  and  the  adverse 
party  as  the  defendant. 
New. 

§  951.  Provisions  respecting  entitling  affidavits,  appli- 
cable.—  The  provisions  of  this  Code,  in   respect  to  entitling 
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affidavits  in  a  criminal  action,  are  applicable  to  special  proceed- 
ings of  a  criminal  nature. 
New. 

§  952.  Courts  and  magistrates  to  issue  subpoenas,  and 
punish  disobedience  of  witnesses.  —  All  courts  and  magis- 
trates having  before  them  special  proceedings  of  a  criminal 
nature,  may  issue  subpoenas  for  witnesses,  and  punish  their  dis- 
obedience in  the  same  manner  as  in  criminal  actions. 
New; 
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If 


GENERAL  PROVISIONS  AND  DEFINITIONS 
APPLICABLE  TO  THIS  CODE. 

SiBcrnoN  958.  Abatement  of  nuisance. 

954.  No  part  of  this  Code  retroactive,  unless  expressly  so  declared. 

955.  Present  tense  includes  future,  etc. 

956.  Definition  of  "writing." 

957.  Definition  of  "oath." 

958.  Definition  of  "signature.' 

959.  Definition  of  "magistrate.' 
960.'  Definition  of  "peace  officer.' 

961.  Definition  of  "  court  of  sessions." 

962.  To  what  actions  and  proceedings  this  Code  applies. 

963.  When  Code  to  take  effect 

§  953.  Abatement  of  ntdsanoe.  —  Where  a  person  is  con- 
victed of  keeping  or  maintaining  a  public  nuisance,  and  sentenced 
to  punishment,  the  court  may  in  its  judgment,  in  addition  to  or 
in  place  of  other  punishment,  direct  that  the  nuisance  be  abated, 
and  issue  an  order  to  the  sheriff  of  the  proper  county  to  execute 
the  judgment  as  therein  directed. 

New. 

After  conviction  on  indictment  in  cases  of  nuisance,  the  court  is  authorized 
to  order  that  the  nuisance  be  abated.  {^aeu9e  and  TuUy  Plank  R  Co.  y. 
People,  66  Barb.,  26.) 

§  954.  No  part  of  this  Code  retroactive,  unless  expressly 
so  declared.  —  No  part  of  this  Code  is  retroactive,  unless 
expressly  so  declared. 

New. 

§  955.  Present  tense  Inclades  fliture,  etc.—  Unless  when 
otherwise  provided,  words  used  in  this  Code  in  the  present  tense, 
include  the  future  as  well  as  the  present.  Words  used  in  the 
masculine  gender  comprehend  as  well  the  feminine  and  neuter. 
The  singular  number  includes  the  plural,  and  the  plural  the  singu- 
lar. And  the  word  "  person  "  includes  a  corporation,  as  well  as 
a  natural  person. 
New. 

§956.  Definition  of   " writing. "— The  term  "writing" 
includes  printing. 
New. 
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§957.  Defliiition  of  "oath,"  — The  term  "oath"  includes 
an  affirmation. 

New. 

§  958.  Definition  of  "  signature. "— The  term  "  signature  " 
includes  a  mark,  when  the  person  cannot  write ;  his  name  being 
written  near  it,  and  the  mark  being  witnessed  by  a  person  who 
writes  his  own  name  as  a  witness,  except  to  an  affidavit  or  deposi- 
tion, or  a  paper  executed  before  a  judicial  officer ;  in  which  case 
the  attestation  of  the  officer  is  sufficient. 
New. 

§  959.  Definition  of  "  magistrate."— Unless  when  otherwise 
provided,  the  term  "  magistrate  "  signifies  any  one  of  the  magis- 
trates mentioned  in  section  one  hundred  and  forty-seven. 

New. 


§  960.  Definition  of  "  peace  ofllcer.'*—  Unless  when  other- 
wise provided,  the  term  "  peace  officer  "  signifies  any  one  of  the 
officers  mentioned  in  section  one  hundred  and  fifty-four. 
New. 

§  961.  Defiinition  of   "court  of  sessions. "  — The  term 
"  court  of  sessions  "  includes  "  the  court  of  general  sessions  in  the 
city  and  county  of  New  York,"  wherever  such  inclusion  does  not 
conflict  with  other  provisions  of  this  Code. 
New. 

§  962.  To  what  actions  and  proceedings  this  Code 
applies. —  This  Code  applies  to  criminal  actions,  and  to  all 
other  proceedings  in  criminal  cases  which  are  herein  provided  for, 
from  the  time  when  it  takes  effect ;  but  all  such  actions  and  pro- 
ceedings, theretofore  commenced,  must  be  conducted  in  the  same 
manner  as  if  this  Code  had  not  been  passed  ;  except  that  if  in  any 
local  statute  confined,  by  its  terms,  to  a  town  or  village  or  to  a 
county  or  city  other  than  the  city  and  county  of  New  York,  any 
proceeding  is  prescribed,  in  addition  to  tliose  prescribed  by  this 
Code  and  not  inconsistent  with  it,  the  same  sliall  remain  unaf- 
fected by  it. 
New. 
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§  963.  When  Code  to  take  effect.  —  This  Code  shall  take 
effect  on  the  first  day  of  September,  eighteen  hundred  and 
eighty-one.  When  construed  in  connection  with  other  statutes, 
it  must  be  deemed  to  have  been  enacted  on  the  fourth  day  of 
January,  eighteen  hundred  and  eighty-one,  so  that  any  statute 
enacted  after  that  day  is  to  have  the  same  effect  as  if  it  had  been 
enacted  after  this  Code. 
New. 
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Na  1. 

Notice  cf  moHan  for  the  remowU  of  an  indictment  from  the  Oourt  of  Seesione  to 
the  Oourt  of  Oyer  and  Terminer.    (See  Code  Orim.  Pro.,  §§  22,  346.) 

RENSSELAER  COUNTY  — .  Coubt  of  SssaiONB. 


THE  PBOPLB  OF  THE  STATE  OF  NEW  YORK 

agaknH 
JOHN  DOB. 


To Dietriet  Attorney  of, oouniy. 

Sir. —  Please  to  take  notice  that  on  the  petition  and  affidavit  of  John  Doe, 
hereto  annexed,  I  will  apply  to  the  supreme  court  of  the  State  of  New  York, 

at  a  special  term  thereof,  to  be  held  at  the  court-house  in  the  city  of  i , 

N.  Y.,  on  the  10th  day  of  January,  A.  D.  1882,  at  eleven  o'clock  a.  h.  of  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a  rule  or  order  remov- 
ing the  indictment  in  the  above  entitled  action,  from  the  court  of  sessions  of 
said  county  to  the  court  of  oyer  and  terminer,  and  for  such  other  and  further 
relief  in  the  premises  as  may  be  just 

Yours,  etc., 

SMITH  &  WELLINGTON. 

Defendant's  Attorneys, 


No.  2. 

AppUeation  for  the  removal  cf  an  indictment,  brfare  trial,  from  the  Oourt  of 
Beseions  to  the  Oourt  of  Oyer  and  Terminer.  (See  Code  of  Crim.  Pro.,  §§  22, 
846.) 

To the  supreme  court  of  the  State  of  New  York  : 

The  petition  of  John  Doe  respectfully  shows,  that  at  a  stated  term  of  the 
court  of  sessions,  held  in  and  for  the  county  of  Rensselaer  in  said  State,  on 
the  first  Monday  of  January,  A.  D.  1882,  an  indictment  was  duly  presented 
by  the  grand  jury  of  the  body  of  the  people  of  said  county  to  said  court, 
against  your  petitioner,  wherein  your  petitioner  was  charged  with  having 
on  the  10th  day  of  December,  1881,  at  the  city  of  Troy,  N.  Y.,  conmiitted 
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the  offense  of  arson  in  the  first  degree.  That  a  certified  copy  of  said 
indictment  is  hereto  annexed.  That  your  petitioner  has  been  arrested  upon 
a  bench  warrant  issued  upon  the  presentment  and  filing  of  said  indict- 
ment in  said  court;  and  at  the  January  term  thereof  was  duly  arraigned 
in  open  court  and  pleaded  not  guilty  to  said  indictment  by  demanding 
a  trial  thereon.  That  thereupon  said  indictment  was,  by  order  of  the  said 
court  of  sessions,  made  at  the  said  January  term  thereof,  and  on  motion 
of  the  district  attorney  of  said  county,  continued  until  the  March  term 
of  said  court;  and  that  your  petitioner  thereupon,  before  the  said  court 
of  sessions,  gave  recognizance,  with  good  and  sufficient  sureties,  to  appear 
at  the  said  March  term  of  said  court  of  sessions  for  his  trial  upon  said 
indictment,  and  to  do  and  receive  what  should  by  the  said  court  be  then 
and  there  enjoined  upon  him  [state  with  particularity  the  facts  and  cir- 
cumstances relied  upon  as  a  defense].  That  your  petitioner  has  fully  and 
fairly  stated  the  case  to  Messrs.  Smith  &  Wellington,  his  counsel,  who  reside 
at  Troy,  N.  Y.,  in  said  county  of  Rensselaer,  and  that  he  has  a  good  and  sub- 
stantial defense  upon  the  merits  of  said  indictment,  as  he  is  informed  by  said 
counsel,  after  such  statement  made  as  aforesaid,  and  verily  believes  to  be  true 
[state  facts  and  circumstances  showing  why  a  removal  of  the  indictment 
becomes  necessary],  to  wit,  that  ilpon  the  trial  of  said  indictment  intricate, 
novel  and  perplexing  questions  of  law  will  arise,  as  he  is  advised  by  his  said 
counsel  after  such  statement  made  as  aforesaid,  which,  together  with  the  facts 
and  circumstances  constituting  the  defense  of  your  petitioner  to  said  indict- 
ment, and  the  facts  and  circumstances  above  set  forth,  renders  the  removal  of 
the  trial  of  said  indictment  from  the  said  court  of  sessions  to  the  next  oyer 
and  terminer,  to  be  held  in  said  county  of  Rensselaer,  expedient  and  proper 
[or  that  your  petitioner  is  anxious  for  a  more  speedy  trial  than  can  be  obtained 
in  the  court  of  sessions] ;  or  that,  under  section  348,  one  or  more  trials  have 
been  had  in  which  no  verdict  was  reached,  and  by  reason  of  popular  feeling 
or  otherwise  it  is  expedient  to  remove  the  cause  to  another  county.  [Of  couise 
the  facts  and  circumstances  that  render  a  removal  expedient  and  proper  will 
depend  upon  the  peculiarities  of  each  individual  case,  and  must  be  set  forth 
with  clearness  and  particularity]. 

And  your  petitioner  will  ever  pray,  etc. 
Dated  March  1,  1882.  JOHN  DOE. 

STATE  OP  NEW  YORK.  )       . 

COUNTT  OF  RbJNSSELAEB,       ) 

John  Doe,  being  duly  sworn,  says  that  he  is  the  petitioner  named  in  and 
who  subscribed  the  foregoing  application;  that  he  has  read  the  same,  knows 
its  contents,  and  that  it  is  in  all  respects  correct  and  true. 

JOHN  DOE. 

Subscribed  and  sworn  before  ) 

me,  March  1,  1882.  ) 

GSO.  R  DONNAN, 

Com.  of  Deeds,  Troy,  N.  T. 
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No.  & 

Order  an  appUcatum  removing  indictmmUfrom  Court  of  Seedone  to  Oyer 

cmd  Terminer. 

SUPREME  COURT— Rbnbselabb  County. 


THB  PBOPLB  OF  THB  STATE  OF  NEW  YORK 

againet 
JOHN  DOB. 


At  a  special  tenn  of  the  fiupreme  court  of  the  State  of  New  York, 
held  at  the  court-house,  in  the  city  of  Troy,  on  the  10th  day  of  January, 
A.  D.  1882. 

Preeent —  Hon.  C.  R.  Ingalls,  Justice  Supreme  (hurt 

Upon  reading  and  filing  the  foregoing  application  of  John  Doe,  and  a 
certified  copy  of  the  indictment  against  the  same  charging  him  with  arson  in 
the  first  degree,  presented  and  filed  at  a  court  of  sessions  held  in  and  for  the 
county  of  Rensselaer,  on  the  first  Monday  of  January,  A  D.  1882;  and  after 
hearing  Smith  &  Wellington  in  support  of  said  application,  and  La  Motte  W. 
Rhodes,  district  attorney  of  Rensselaer  county,  in  opposition  thereto,  it  is 
hereby  ordered  that  said  indictment  be  and  is  hereby  removed  from  the  court 
of  sessions  of  the  county  of  Rensselaer  to  the  next  court  of  oyer  and  terminer 
to  be  held  in  and  for  the  said  county  of  Rensselaer,  and  that  the  trial  of  the 
said  John  Doe  be  had  in  the  last-mentioned  court. 

0.  R  INGALL8, 

Justice  Sup.  Court, 


No.  4. 

Recogrmanee  to  accompany  order  removing  indictment  when  the  defendawt  it  not 

in  confinement. 

COURT  OF  OYER  AND  TERMINER 


TBB  PBOPLE,  XTO. 
againtt 
JOHN  DOS. 


STATE   OF  NEW   YORK, )  ^  . 


County  of  Rensselaer. 

Be  it  remembered  that  on  this  l(Hh  day  of  January,  A.  D.  1882,  John  Doe, 
James  Burke  and  Richard  Roe,  all  of  the  city  of  Troy,  county  and  state  afore- 
said, personally  came  before  me,  C.  R  IngaUs,  a  justice  of  the  supreme  court 
of  the  State  of  New  York,  and  each  of  them  separately  and  by  himself  and 
for  himself  acknowledged  himself  to  be  indebted  to  the  people  of  the  State  of 
New  York  in  the  sum  of  one  thousand  dollars  if  default  be  made  in  the  fol- 
lowing conditions: 

Wherefore,  upon  the  written  application  of  the  said  John  Doe,  the  aboTe 
named  justice  of  the  supreme  court,  in  pursuance  of  the  provisions  of  the 
statute,  has  removed  the  indictment  against  the  said  John  Doe,  presented 
and  filed  in  the  court  of  sessions  of  the  said  county  of  Rensselaer,  on  the  first 
Monday  of  January,  A  D.  1882,  for  arson  in  the  first  degree,  from  the  said 

23 
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court  of  sessionB  to  the  next  oyer  and  terminer,  to  be  held  in  and  for  the 

county  of  Rensselaer;  and  directed  the  trial  of  the  said  John  Doe  on  said 

indictment  to  be  held  in  the  said  last  mentioned  court. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

John  Doe  personally  appear  at  the  next  oyer  and  terminer  to  be  held  in  and 

for  the  county  of  Rensselaer,  at  the  court  house  in  the  city  of  Troy,  on  the 

second  Monday  of  May,  m82,  and  at  such  other  time  as  such  court  shall 

appoint,  and  shall  stand  trial  upon  the  issue  Joined,  and  shall  not  depart  said 

court  of  oyer  and  terminer  without  leave,  then  this  recognizance  to  be  void, 

otherwise  to  abide  in  full  force  and  effect 

JOHN  DOK  [l.  8.] 

JOHN  BURKE,      [i.  a.] 

RICHARD  ROK    [l.  b.] 

Taken  and  acknowledged  before  ) 

me,  January  10,  1882.        *  f 

C.  R  Ingallb, 

Ju9tiu  Supreme  Court 


Na  6. 

AffldapU  to  obtain  order  for  ttay.    (g  847.) 

RBKSfiBLAEB  Ck>nErrT,  M.  .* 

Albert  Smith,  of  Troy,  N.  T.,  being  duly  sworn,  says  that  he  is  one  of  the 
attorneys  for  the  John  Doe.  the  prisoner  under  arrest,  charged  by  indictment 
with  the  crime  of  arson  [state  with  particularity  the  nature  of  the  crime;  also 
the  facts  and  circumstances  which  render  a  removal  necessary] ;  that  the  next 
term  of  the  court  of  sessions  will  be  held  on  the  9th  of  June,  1882,  in  and 
for  the  county  of  Rensselaer  aforesaid,  and  that  this  deponent  is  about  to  make 
a  motion  for  the  removal  of  the  said  indictment  from  the  said  court  of  sessions 
to  the  court  of  oyer  and  terminer,  and  that  there  ia  not  now  time  to  move  the 
court  for  such  an  order  before  the  convening  of  the  said  court  of  sessions 

ALBERT  SMITH. 
Bwom  before  me,  > 

June  5, 1882.      ) 

Qbo.  R  Donkak, 

Oom.  qf  Deoie,  Troy,  K  T. 
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No.  a 

Order  granUng  9tay.    (Code  Grim.  Proa,  §  847.) 
SUPREME  COURT. 


THB  PBOPLB  OF  THE  8TATB  OF  NBW  YORK 

agaitut 
JOHN  DOB. 


At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  held  at  the 

chambers  of  Hon ,  in  the  city  of on 

the day  of ,  188.. 

Present —  Hon ,  Sup.  Court  Judge. 

On  reading  and  filing  the  affidavit  of  Albert  Smith,  hereto  annexed,  and  on 
motion  of  Smith  &  Wellington,  attorneys  for  John  Doe,  it  is  hereby  ordered 
that  the  trial,  and  all  proceedings  under  the  indictment  of  John  Doe,  be  and 
are  hereby  staid  until  the  determination  of  the  application  of  said  John  Doe 
for  an  order  removing  said  indictment,  as  set  forth  in  said  affidavit. 


Jus.  Sup.  Cft. 


No.  7. 

SURETY.  OF  THE  PEACE. 


Iftfarmationfor  the  purpose  of  cbtcUmng  surety  of  the  peace.    (See  Code  Crim. 

Proc.,§84.) 
County  of  REKseELASB,  ss. : 

Raymond  Coon,  of  the  city  of  Troy,  county  of  Rensselaer  and  State  of  New 
York,  upon  his  oath  complains  that  John  Doe,  of  the  same  place,  has  threat- 
ened to  commit  an  offense  against  the  person  [or  property]  of  this  complainant, 
to  wit,  to  kill,  beat  or  maim,  or  commit  an  assault  and  battery  upon  this  com- 
plainant, and  to  do  him  great  bodily  harm,  and  that  this  complainant  has  just 
cause  to  fear  that  the  said  John  Doe  will  carry  into  effect  the  above  threats  [or 
that  the  said  John  Doe  has  threatened  to  burn,  destroy  or  injure  the  property 
of  this  complainant,  etc.]. 

The  said  Raymond  Coon,  therefore,  prays  that  proper  legal  process  may  be 
issued,  and  that  surety  of  the  peace  may  be  granted  to  him  against  the  said 
John  Doe;  and  this  complainant  hereby  avers  that  he  makes  this  complaint 
not  from  malice  or  ill-will  toward  the  said  John  Doe,  but  simply  because  of 
the  threats  above  set  forth,  and  a  belief  that  the  said  John  Doe  will  carry  said 
threats  into  effect  to  the  bodily  harm  and  injury  of  this  complainant. 

Wherefore,  this  complainant  prays  that  a  warrant  may  issue  against  the  said 
John  Doe,  and  that  he  be  arrested  thereupon,  and  that  such  other  proceedings 
be  had  in  the  premises  as  are  provided  for  in  the  statute. 

RAYMOND  COON. 

The  above-named  complainant,  Raymond  Coon,  on  the  1st  day  of  January, 

A.  D.  1882,  in  the  city,  county  and  state  aforesaid,  personally  came  before  me, 

and  being  duly  sworn,  made  oath  to  the  truth  of  the  foregoing  complaint  by 

mm  subscribed. 

R  C.  JENYSS. 

P(^ice  Justice, 
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No.  8. 

Emminatwn  of  the  eomptainarU  and  Ivu  witnesses  upon  the  foregoing  complaint 

(Code  Crim.  Pix)c.,  §  85.) 

POLICE  COURT  (OR  JUSTICES'  COURT)  OF  THE  CITY  OF 

(OR  TOWN  OF ) 

STATE   OF  NEW  YORK,  J 
County  of  Renssklaeii.     J  *** ' 

The  examinatioii  of  Raymond  Coon  and  Jacob  Saunders,  taken  on  oath 
before  me,  R  C.  Jenyss,  police  justice,  Troy,  N.  Y.,  January  Ist,  A.  D.  1882, 
upon  the  complaint  of  the  said  Raymond  Coon,  for  the  purpose  of  obtaining 
surety  of  the  peace; 

The  said  Raymond  Coon  being  by  me  duly  sworn  says  [here  set  forth  with 
particularity  the  proof  of  the  facts  alleged  in  the  complaint.] 

And  the  said  Jacob  Saunders,  being  likewise  by  me  duly  sworn,  says  that 
he  was  present  when  the  threats  against  the  said  Raymond  Coon  were  made 
by  the  said  John  Doe,  as  alleged  in  his  said  complaint,  and  that  such  threats 
were  as  follows  [here  set  forth  with  particularity  the  evidence  tending  to  sub- 
stantiate the  facts  alleged  in  the  complaint.] 

RAYMOND  COON. 

JACOB  SAUNDERa 

Sworn  to  before  me, ) 

January  1st,  1882.     ) 

R  C.  Jektsb, 

JPolice  JusOee. 


'U.; 


No.O. 
WcurrarU  cf  oflrrest,    (See  Code  Crim.  Proc.,  §  86.) 

POLICE  COURT  (OR  JUSTICES'  COURT)  OF 

STATE   OF   NEW  YORK, 

COUNTT  OF  ReNSSELASB. 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

To  the  sheriff  of  said  eownty,  or  to  any  eonstdNe,  marshal  or  poUceman  of  the 
dty  or  town,  Qreeting  : 

Whereae,  Raymond  Coon,  of  the  city  of  Troy,  in  said  county  of  Rensselaer, 
did,  on  the  1st  day  of  January,  1882,  make  complaint  in  writing  and  upon 
oath,  before  me,  that  John  Doe,  of  the  same  place,  did  threaten  to  commit 
grievous  offenses  against  the  property  [or  person]  of  him,  the  said  Raymond 
Coon  [state  the  specific  offense  threatened  with  particularity],  and  has 
demanded  surety  of  the  peace  against  the  said  John  Doe,  and  an  examination 
on  oath  having  been  taken  by  me,  R  C.  Jenyss,  police  justice,  Troy,  N.  Y.. 
at  Troy,  N.  Y.,  aforesaid,  and  it  appearing  from  such  examination  that  there 
is  just  cause  to  fear  that  said  John  Doe  would  carry  his  said  threats  into 
effect, 

This  is  therefore  to  command  you,  in  the  name  of  the  people  of  the  State 
of  New  York,  forthwith  to  arrest  the  said  John  Doe,  and  bring  him  before 
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me,  at  the  police  court,  in  the  city  of  Troy,  to  be  dealt  with  according  to 
law. 

Given  under  my  hand  at  the  city  of  Troy,  county  of  Rensselaer  and  State 
of  New  York,  January  1,  1883. 

R  0.  JENYSS, 

PoUoeJustk». 


No.  10. 

Beeogmumce  to  keep  the  peace,    (See  Code  Crim.  Proc,  §  80.) 

POLICE  COURT  (OR  JUSTICES'  COURT)  OF 

STATE  OF  NEW  YORK,  )^. 

COUKTT  OF  RBN86ELABB.        ) 

Be  it  remembered  that  at  the  city  of  Troy,  in  the  county  of  Rensselaer 
aforesaid,  on  this  0th  day  of  January,  A.  D.  1883,  John  Doe  and  John  Car- 
penter, both  of  the  city  of  Troy,  in  said  county,  personally  came  before 
me  and  severally  acknowledged  tilemselves  to  be  indebted  to  the  people  of  the 
State  of  New  York  in  the  sum  of  $1,000,  to  be  levied  of  their  respective 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if 
default  shall  be  made  in  the  following  condition: 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  John 
Doe  personally  appear  at  the  next  court  of  sessions  to  be  held  in  and  for  the 
said  county  of  Rensselaer,  at  the  court-house  in  the  city  of  Troy,  in  said 
county,  and  shall  not  depart  the  same  without  leave,  and  shall  in  the  mean- 
time keep  the  peace  toward  the  people  of  the  State  and  particularly  towards 
Raymond  Coon,  then  this  recognizance  to  be  void  and  of  no  effect,  otherwise 
to  remain  in  full  force  and  virtue. 

JOHN  DOR  [L.  B.] 

JOHN  CHRISTIE,    [l.  b.] 
Subscribed  and  acknowledged  before  ) 

me,  January  5,  1882.  ) 

R  C.  Jbntss, 

JPi?Uee  JuiOee. 


No.  11. 

Warrant  cf  wmmitmimt  where  the  priecmer  neglects  <yr  rqfiuee  to  give  auretp. 

(See  Code  Crim.  Proc.,  §  90.) 

[Titie  of  Court.] 
STATE  OP  NEW  YORK,  )  ^  . 
Renbselaeb  CoxTirrT.      ) 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 

7b  amy  conetable,  etc,,  amd  to  the  keeper  of  the  common  jail  of  eaid  county, 
Gbsbting: 

This  is  to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  to  the  said  keeper  the  body  of  John  Doe,  this  day  brought  before  me, 
and^required  by  me  to  enter  into  a  recognizance  with  one  sufficient  surety  in 
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the  sum  of  one  thousand  dollars  for  his  personal  appearance  at  the  next  court 
of  sessions,  to  be  held  in  and  for  the  said  county  of  Rensselaer,  at  the  court- 
house in  the  city  of  Troy,  and  not  to  depart  the  same  without  leave,  and  in 
the  meantime  to  keep  the  peace  towards  the  people  of  the  State  of  New  York, 
and  particularly  towards  Raymond  Coon,  who  has  demanded  surety  of  the 
peace  against  John  Doe,  before  me  by  a  complaint  in  writing  and  upon  oath, 
the  said  John  Doe  having  failed  to  find  such  surety. 

And  you,  the  said  keeper,  are  required  to  receive  the  said  John  Doe  into 
your  custody  in  the  said  jail  of  your  county,  and  him  there  safely  keep  until 
he  shall  find  security  as  SLforesaid,  or  be  otherwise  discharged  by  due  course 
of  law. 

Given  under  my  hand,  at  the  city  of  Troy,  New  York,  this  10th  day  of 

January,  1882. 

R  C.  JENY88, 

PMce  Ju9tie6, 


No.  12. 

A  dmUa/r  noa/rrarU  when  no  complaint  Tuu  been  made  by  the  party  tohase  pereon  or 
property  is  threatened,  but  where  the  offense  woe  committed  in  the  presence  of  the 
court  or  magistrate,    (See  Code  CriuL  Proc.,  §  93.) 


STATE  OP  NEW  YORK, 
County  of  Rbnsselabr, 


[Title  of  Court,  etc.] 


IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  constable,  etc.,  of  said  county  of  Bsnssdaer,  and  to  the  keeper  of  the  com- 
mon jail,  Grebtino: 

This  is  to  command  you,  the  said  constable,  forthwith  to  convey  and  deliver 
into  the  custody  of  the  said  keeper,  the  body  of  John  Doe,  charged  by  me 
with  having,  on  this  1st  day  of  January,  A.  D.  1882,  at  the  city  of  Troy,  N.  Y., 
in  my  presence  made  an  affray  with  one  Raymond  Coon  [or  having  threat- 
ened to  injure  the  person  or  property  of  said  Raymond  Coon],  and  the  said 
John  Doe  having  been  then  and  there  required  by  me  without  other  proof  to 
enter  into  a  recognizance  in  the  sum  of  $1,000,  with  one  suflicient  surety,  for 
his  appearance  at  the  next  court  of  sessions,  to  be  held  in  and  for  the  said 
county  of  Rensselaer,  at  the  city  of  Troy,  N.  Y.,  and  not  to  depart  the  same 
without  leave,  and  in  the  meantime  to  keep  the  peace  toward  the  people  of 
the  State,  and  especially  toward  Raymond  Coon,  the  said  John  Doe  having 
refused  to  find  security. 

And  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  John  Doe 
into  your  custody  in  the  said  jail  and  him  there  safely  keep  until  he  shall  find 
security  as  aforesaid,  or  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  this  10th  day  of  January,  A.  D.  1882,  at  Troy,  N.  Y. 

R  C.  JENYS8, 

PoUoe  JuMtice, 


I'M.; 
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Na  18. 

WarrarU  to  reUoae  a  priatmer  eommUed  under  either  of  the  foreffoing  tD($rranti, 
he  hamng  eubeeguenUy  gwen  the  required  eecv/rity,     (Seo  Code  Crim.  Proc.» 

§»1.) 

[Title  of  court] 

STATE  OP  NEW  YORK, 

COUliTT  pF  RBN88BULBB, 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To  the  keeipefr  of  the  common  jail  of  ecUd  county,  GaBSTma  : 

This  is  to  command  you  forthwith  to  release  from  your  custody  the  body  of 
John  Doe,  if  detained  by  you  for  no  other  cause  than  that  specified  in  the 
warrant  of  commitment  by  R  0.  Jenyss,  police  justice  of  the  city  of  Troy, 
N.  Y.,  on  the  1st  day  of  January,  A.  D.  1882,  for  not  finding  sureties  of  the 
peace  upon  the  complaint  of  Raymond  Coon,  he,  the  said  John  Doe,  having 
since  his  said  commitment  found  sureties  before  us;  and  for  your  so  doing 
let  this  be  your  sufficient  warrant. 

Witness,  R.  C.  Jenyss  and  John  J.  Hassett,  police  Justices  of  the  said  city 
of  Troy,  Rensselaer  county,  N.  Y.,  this  1st  day  of  January,  1882. 

R  0.  JENYSS, 

FoUce  Juitiee, 

JOHN  J.  HASSETT, 
PoHee  Juitiee, 

Ho.  14. 

Diecharge  for  teant  of  emdenoe.    (See  Code  CrinL  Proc.,  §  68.) 

POLICE  COURT  (OR  OTHER  COURT)  OP 


THE  PlfiOPLB 

OffOiUut 
JOHN  DOE. 


! 


STATE  OP  NEW  YORK, 

CoUlfTT  OF  ReNSSBLABB. 

Wherecu,  It  appearing  that  from  the  evidence  and  proofs  submitted  to  me 
on  the  examination  heretofore  had  herein,  that  there  is  not  sufficient  reason 
to  fear  the  commission  of  the  crime  alleged  in  the  complaint  to  have  been 
threatened,  I  do  hereby  order  the  said  John  Doe  to  be  discharged. 

Dated,  etc.  R  C.  JENYSS, 

BoUeeJuiUce. 


No.  15. 

Betwm  of  namee  of  aiders  and  abettors  under  the  riot  act.    (Code  Crim.  Proc., 

§104.) 

2b  the  Supreme  Cawrt  of  the  State  of  New  York: 

I ,  sheriff  of 

[or  other  officer],  do  hereby  certify  that  pursuant  to  a  process  of  this  court, 
duly  directed  to  me  for  execution  on  the day  of  June,  1882,  at 
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Troy,  N.  Y.,  in  the  county  of  Renmelaer,  I  attempted  to  execute  said  process, 
but  that  John  Doe,  the  defendant  named  in  said  process,  aided  and  abetted 

by 

all  of  the  city  of  Troy,  N.  Y.,  did  forcibly  resist  and  prevent  the  legal  execu- 
tion of  said  process. 

All  of  which  is  respectfully  submitted.  . 

Dated,  etc.  JAMES  INGRAM, 

Sheriff  Ben*.  Co. 

Na  16. 

Information  for  warraTV^^Oeneral  form.    (See  Code  Crim.  Proc.,§  145.) 

To ,  one  of  the  justiees  of  the  peace  [or  police 

justices]  in  and  for  the  county  of  Eenaselaer  [or  city  of  as  the  ease  may  be} : 

James  Dunn,  of  the  town  of  Grafton,  of  said  county,  being  duly  sworn, 
says  that  on  the  10th  day  of  June,  1882,  at  the  town  of  Grafton  aforesaid,  in 
said  county,  John  Doe,  late  of  the  city  of  Troy,  in  said  county  of  Rensselaer, 
did  [here  state  with  particularity  the  offense  charged].  He  therefore  prays 
that  legal  process  may  be  issued,  and  that  the  said  John  Doe  be  apprehended 
and  held  to  answer  to  said  complaint,  and  be  dealt  with  according  to  law. 

Dated  at  Grafton,  in  the  county  of  Rensselaer,  this  12th  day  of  June, 

A.  D.  1882. 

JAMES  DUNN. 
Subscribed  and  sworn  before  me,  ) 

this  12th  day  of  June,  1882.       ) 

HsiOtT  BUBROUOHB, 

Justice  of  the  Peace. 


No.  17. 

Warrant  of  arrest —  General  form,    (See  Code  Crim.  Proc.,  §  151.) 

STATE  OP  NEW  YORK,  )      . 

COUKTT  OF  ReNSSBLAER  [oB  OTHBR  COUNTY].  ' 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  constable,  marshal  or  policeman  in  this  State  [or  in  the  county  of 
Bensselaer,  as  the  case  may  be,  as  provided  in  sections  155  and  156] : 

Information  on  oath  having  this  day,  by  information,  been  laid  before  me 
that  the  crime  of  [designating  it]  has  been  committed  and  accusing  John  Doe 
thereof. 

You  are,  therefore,  commanded  forthwith  to  arrest  the  said  John  Doe,  and 
bring  him  before  me,  at  the  police  court  [or  other  court],  in  the  city  of  Troy, 
N.  Y.,  or  in  case  of  my  absence  or  inability  to  act  before  the  nearest  or  most 
accessible  magistrate  in  this  county. 

Dated  at  the  city  of  Troy,  this  10th  day  of  June,  1882. 

R,  C.  JENYSS, 
PoUee  Justice  {or  justice  of  the  peace,  as  the  ease  may  bi^ 
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No.  18. 

Affidavit  Mhomr^g  handtmUng  ofjttgtiee.    (Code  (Mm.  Proc.,  %  157.; 

POLICE  COURT  (OR  OTHER  COURT) 


THB  PBOPLS 

Offfdrat 
JOHN  DOB. 


STATE  OF  NEW  YORK,  )  ^  . 
CorNTT  OF  Rbkssblaer.     ) 


James  ComiorB,  being  duly  sworn,  says  that  he  is  acquainted  with  the  hand- 
writing of ,  the  Justice  who  issued  the  annexed  warrant,  and  that 

he  knows  the  signature  thereto  attached  to  be  the  genuine  signature  of  said 
and  that  the  said  warrant  was  issued  and  signed  by  said in  his 

presence. 

JAMES  CONNORS. 
Sworn  before  me,  ) 

June  10,  1882.     ) 

Jambs  Dufft, 

JtuUce  of  the  Peaee. 


No.  19. 

Indoraement  upon  warrarU  where  the  defendant  is  to  be  arretted  in  another  eounty 

(See  Code  Crim.  Proc,  §  157.) 

STATE  OP  NEW  YORK,  I  ^ 


I 


COUNTT  OF  RbNSSBLABB. 

Due  proof  upon  oath  having  been  made  before  me,  one  of  the  justices  of 

Rensselaer  countv,  that  the  name  of ,  purporting  to  be  signed  to 

the  warrant  of  arrest  in  the  handwriting  of  the  said ,  the  justice 

of  the  peace  in  the  said  warrant  named,  I  do  hereby  authorize  and  direct  any 
officer  to  whom  the  said  warrant  is  directed  to  execute  the  same  within  the 
said  county  of 

Dated  June  10,  1883.  JAMES  DUFFY, 

Juttiee  of  the  Peace,  Albany  County,  2f.  F. 


No.  20. 

Return-  to  warrant  of  arreet. 

I  have  arrested  the  within-named  defendant,  and  have  him  here  in  my 
custody  as  within  commanded. 

Dated,  etc.  GEORGE  BROWN, 

OonetdUe. 
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No.  SI. 

Betum  where  dU  the  defendants  cannot  be  found. 

I  have  arrested  the  within  John  Smith  and  William  Marks,  and  have  them 

here  in  my  custody,  but  the  within-named  James  Oranch  cannot  be  found. 

Dated,  etc. 

QEORGE  BROWN, 

No.  22. 

B/e^um  vBihere  the  magistrate  issuing  the  warrant  is  aibsent      (See  Code  Crim. 

Proc.,  §§164andl66.) 

As  within  commanded,  I  have  arrested  the  within-named  defendant,  and  I 
hereby  return  that  on  making  the  arrest  I  forthwith  brought  the  said  defend- 
ant to  the  office  of  the  magistrate  who  issued  the  warrant,  but  that  the  said 
magistrate  was  absent  therefrom. 

Dated,  etc.  GEORGE  BROWN, 

OonstaUe, 

No.  28. 

lUtum  when  the  magistrate  issuing  the  warrant  has  gone  out  of  office, 

I  hereby  certify  that  I  have  arrested  the  within  named  defendant,  and  that 

at  the  time  of  such  arrest,  Charles  Homer,  the  magistrate  issuing  the  warrant, 

had  ceased  to  be  such  magistrate  by  the  expiration  of  his  term  of  office  [or 

otherwise]. 

Dated,  etc. 

GEORGE  BROWN, 

ConstaJtHe, 

No.  24. 

Warrant  afterprisoner  has  escaped  or  been  rescued.   (See  Code  Crim.  Proc. ,  §  828. ) 

STATE   OP  NEW   YORK, )      . 

COUNTT  OF  RENSSBIiAEB,       ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  etc.  [as  in  No.  15.] 

Information  upon  oath  having  been  this  day  laid  before  me  by  Michael 
Wallace,  a  constable  of  this  county,  to  whom  a  warrant  had  heretofore  been 
issued  for  the  arrest  of  John  Doe,  that  he  had  arrested  the  said  John  Doe  by 
virtue  thereof,  and  that  the  said  John  Doe  had  afterwards  at  the  city  of  Troy, 
in  said  county  of  Rensselaer,  on  the  tenth  day  of  June,  escaped  [or  been 
rescued]  from  the  custody  of  said  Wallace.  You  are,  therefore,  again  com- 
manded to  forthwith  apprehend  the  said  John  Doe,  and  bring  him  before  me 
at  my  office  in  the  village  of  Lansingburgh,  in  said  county  of  Rensselaer 
aforesaid,  to  be  dealt  with  according  to  law,  or  in  case  of  my  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible  magistrate  in  this  county. 

Dated,  etc 

R  B.  STILES, 

Jtutice  of  the  Peace. 
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No.  25. 

WarraTU  for  the  cmrest  of  a  fugitive  from  another  State,    (Code  Crim.  Proc, 

§§827,828.) 

[Fonnal  part  as  in  Ko.  15.] 

Information  upon  oath  having  been  this  day  laid  before  me  by  James  Burke 
that  John  Doe  had  committed  murder  in  the  State  of  Vermont  on  the  10th 
day  of  June,  1882,  and  is  now  a  fugitive  from  justice  in  the  county  of  Rens- 
selaer in  this  state. 

You  are  therefore  commanded  forthwith  to  arrest  the  above-named  John 
Doe  and  bring  him  before  me  at  my  office  in  the  village  of  Lansingburgh, 
N.  T.,  or  in  the  case  of  my  absence  or  inability  to  act,  before  the  nearest  and 
most  accessible  magistrate  in  this  county. 

Dated,  etc. 

R  B.  STILES, 

Jus.  of  the  Peace 


No.  26. 

Ibrm  of  eommitment  offugiUte,  etc,    (See  Code  Crim.  Proc,  §  829.) 


STATE   OP   NEW   YORK, 
ConirrY  of  Henbselaeb. 


[m.  ; 


The  within-named  John  Doe  having  been  brought  before  me  undei  this 
warrant,  and  it  appearing  to  me  that  from  an  examination  by  me  had,  that  he 
is  guilty  .of  the  crime  charged,  and  that  he  is  a  fugitive  from  justice  as 
therein  set  forth,  I  therefore  commit  the  said  John  Doe  to  the  sheriff  of  the 
county  of  Rensselaer  [or  to  the  keeper  of  the  common  jail]  for  the  apace  of 
thirty  days  [or  other  reasonable  time],  or  until  he  shall  be  discharged  by  due 
course  of  law. 

Dated,  eta 

R  B.  STILES, 

Jttetiee  of  the  Peace, 


No.  27. 

IfoUee  to  diitriet  attorney  of  comfnitment  of  a  fugitive  from  justice.     (See  Code 

CrinL  Proc.,  §  832.) 

To  La  Mottb  W.  Rhodbs,  dietrict-attomey  of  Bensselear  county : 

Sir. — Please  to  take  notice  that  I  have  this  day  committed  John  Doe,  a 
fugitive  from  justice  from  the  State  of  Vermont,  charged  with  the  crime  of 
murder,  committed  in  said  state  of  Vermont,  to  the  sheriff  of  Rensselaer 
county  to  await  the  action  of  the  authorities  of  the  State  of  Vermont  aforesaid. 

Dated,  etc. 

Yours,  etc., 

R  B.  STILES. 

Oommitting  Magietrate, 
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Ka  28. 

Notice  to  the  gownwr,  eU,,of  the  State  having  juriadietion  of  thefugitwe. 

(Code  Crim.  Proc,  §  833.) 

To  Hon. ,  OowmoT  of  the  StcOe  of  VemunU: 

Sm. —  The  sheriff  of  Rensselaer  county,  Btate  of  New  York,  has  in  charge 

and  subject  to  your  action  one  John  Doe,  charged  with  murder  committed 

within  your  State  on  the  l(Hh  day  of  June,  1882.    Awaiting  your  motion,  I 

remain. 

Very  respectfully  yours, 

LA  MOTTE  W.  RHODES, 

Diet.  Atty,  of  Bene,  Oo.,  N.  T. 


No.  29. 

POLICE  COURT  (OR  OTHER  COURT). 

CommutmerU  for  examination.    [Code  Crim.  Proc.,  §  108. 


THB  PSOPLB 

OQaiiMt 
JOHN  DOB. 


The  within  named  John  Doe  having  been  brought  before  me  under  the 
within  warrant,  is  committed  for  examination  to  the  sheriff  of  the  county 
of  Rensselaer,  or  in  the  city  and  county  of  New  York,  to  the  keeper  of  the 
city  prison  of  the  city  of  New  York. 

Dated,  etc. 


Jue,  of  the  Teaoe, 


JSlo.  80. 

JBhUry  informing  prieoner  of  hie  right  to  make  a  etatemenL    (Code  Crim. 

Proc.,  §  197.) 

At  the  close  of  the  examination  of  the  witnesses  on  the  part  of  the  people, 
the  defendant  was  informed  of  his  right  to  make  a  statement  in  relation  to  the 
charge  against  him,  as  required  by  section  106  of  the  Code  of  Criminal  Pro- 
cedure, and  after  being  so  informed  he  did  expressly  waive  his  right  to  make 
the  same. 


PoUee  JueOee  (or  Juetice  of  the  Bsaeey, 


"No,  81. 

Statement  of  defendant  —  General  form*    (Code  (Mm.  Proc. ,  §  108. ) 

Queetion.  What  \a  your  name  and  age  ?    Anetoer. 

Queetion.  Where  were  you  bom  ?    Anewer 

Queetum,  Where  do  you  reside  and  how  long  have  you  resided  there  7 
Anetoer 
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Queitian.  What  is  your  business  or  profession  ?    Armosr 

Queitian.  Give  any  explanation  you  may  think  proper  of  the  circumstances 
appearing  in  the  testimony  against  you,  and  state  any  facts  which  you  think 
will  tend  to  your  exculpation?    Anaw&r 

Dated,  etc. 

PoUee  Jtutice  (or  JusUce  qf  the  Peaee). 


No.  82. 

AutheniieaHan  qf  ttatement,    (Code  of  Crim.  Proc.,  §  200.) 

POLICE  COURT  (OR  JUSTICES*  COURT). 
STATE   OP  NEW  YORK, )      . 

COUNTT  OF  ReNSSELABB.       f 

» 

1,  R  B.  Stiles,  a  justice  of  the  peace  of  the  county  cf  Rensselaer,  do  hereby 
certify  that  at  the  close  of  the  examination  before  me  of  the  witnesses  on  the 
part  of  the  people  in  the  above  action,  I  informed  the  defendant  that  it  was 
his  right  to  make  a  statement  in  relation  to  the  charge  against  him,  and  the 
nature  of  the  charge  was  stated  to  him  ;  that  the  statement  was  designed  to 
enable  him,  if  he  saw  fit,  to  answer  the  charge,  and  to  explain  the  facts 
alleged  against  him  ;  that  he  was  at  liberty  to  waive  making  a  statement,  and 
that  his  waiver  could  not  be  used  against  him  on  the  trial ;  that  after  being 
80  informed,  he  made  the  following  statement : 

[Here  insert  questions  and  answers,  as  in  No.  81.] 

That  at  the  close  of  said  statement,  I  requested  said  defendant  to  sign  the 
same,  which  he  refused  to  do,  giving  as  reasons  for  such  refusal  the  following, 
to  wit : 

[Insert  reasons  for  declining,  etc.] 

Pated  LANBrnoBUBGH,  N.  Y.,  June  10, 1883. 

R.  B.  STILES, 

JusUce  of  the  Peace. 

No.  88. 

IhUry  qf  waiver  by  Justice,    (Code  Crim.  Proc.,  §  201.) 

After  the  waiver  of  the  defendant  to  make  a^statement,  the  following  wit- 
nesses were  produced,  sworn  and  examined  by  and  on  behalf  of  the  defendant 
[Insert  proceedings  had]. 

Dated,  etc. 


Police  Justice  {or  Justice  of  ths  Peace). 
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No.  a4. 

Tettmony,  how  taken  and  authenticated.    (Code  Ciim.  Proc.  §  204] 
JUSTICES*  COURT  (OR  POLICE  COURT). 


THB  PBOPLB 

againH 
JOHN  DOE. 


Before  Justice ,  June  10,  1882,  Rensselaer  county, 

N.  y. 

,  being  duly  sworn,  deposes  and  says  : 

Q^egtion.  What  is  your  name  and  age  ?    ATiawer 

Queatian,  Where  do  you  reside  ?    ATUwer 

Questian.  What  is  your  business  or  profession  ?     Answer 

[Insert  evidence  taken.] 

I,  R   B.  Stiles,  justice  of  the  peace,  Lansingburgh,  N.  T.,  in  said  county, 

do  hereby  certify  that  the  above  is  the  testimony  given  by 

a  witness  sworn  on  the  part  of  the  defendant,  who  stated  his  name  to  be 

his  age  to  be 

his  business  or  profession  to  be 

Dated,  etc 


JuiUce  of  the  Peace  {or  Police  Jtutiee), 


No.  36. 

Indoreement  for  diacha/rge  of  prieoner  in  court,    (Code  Crim.  Proc.  §  207.) 

Having  duly  examined  witnesses  and  considered  the  evidence  against  the 
defendant,  John  Doe,  and  there  being  no  sufficient  cause  to  believe  him  guilty 
cf  the  offense  charged;  I  order  him  to  be  discharged. 

Dated,  etc. 


JuaUce  cf  the  Peace  {or  Police  Justice). 


No.  86. 

Order  of  discharge  when  defendant  is  in  JaU    (Code  Crim.  Proc,  §  207.) 

'    POLICE  COURT  (OR  JUSTICES'  COURT). 

STATE  OP  NEW  YORK, )  ^  . 
Rknbselaer  Coukty.       ) 

2b  the  keeper  of  the  common  JaU  of  Bensselaer  county : 

You  are  hereby  required,  on  the  receipt  of  this,  to  discharge  from  your 
custody  John  Doe,  who  was  committed  to  jail  by  me,  R.  B.  Stiles,  justice  of 
the  peace  of  Rensselaer  county,  charged  with  the  offense  of  [set  out  in  the 
charge]. 

Dated,  etc. 


Justice  of  the  Peace  (or  PaUce  Justice), 
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No.  87. 

Order  to  eamrrUt,    (Code  (Mm.  Proc.,  §  208.) 

It  appearing  to  me  by  the  within  depositions  [and  statement  if  any]  that  the 
defendant,  John  Doe,  is  guilty  of  the  offense  charged,  I  hereby  order  that  he 
be  held  to  answer  the  same. 

Dated,  etc. 


Justice  cf  ^  Peace, 


Na  Sa 

Order  for  eonmitment  fjoithout  bail.    (Code  Crim.  Proc,  g  209.) 

[Add  to  No.  28.]  And  that  he  be  committed  to  the  sheriff  of  the  county  of 
Bensselaer  [or  in  the  city  and  county  of  New  York,  to  the  keeper  of  the  city 
prison  of  the  city  of  New  York]. 

Dated,  etc  

Juitke,  ete. 

No.  80. 

OeriificaU  of  baiL    (Code  Crim.  Proc,  §  210.) 

[Add  to  No.  87.]  And  I  have  admitted  him  to  bail,  to  answer  by  tne  under- 
taking hereto  annexed  [or  if  bail  has  not  been  taken],  and  that  he  be  admitted 
to  bail  in  the  sum  of  two  thousand  dollars  [or  other  sum],  and  be  conmiitted 
to  the  sheriff  of  Rensselaer  county  [or  in  the  city  and  county  of  New  York, 
to  the  keeper  of  the  city  prison  of  the  city  of  New  York],  until  such  bail  be 
given. 

Dated,  etc  

Jus,  of  the  Peace 

No.  40. 

Indonement  to  be  made  on  statement  and  deposition  of  defendant  in  ease  of 

prisoner's  discharffe.    (Code  Crim.  Proc,  §207.) 

There  being  no  sufficient  cause  to  believe  the  within  named 

guilty  of  the  offense  within  mentioned,  I  order  him  discharged. 

Dated,  etc 


Poliee  Justice  (or  Justice  of  the  Peace). 


No.  41. 

IndoTsemeftU  to  be  made  on  deposition  and  statement  of  drfendant,  \f  crime  be 
bailable  and  dtfendant  admiUed  to  baH^  but  bail  has  not  been  taken.  (Code 
Crim.  Proc ,  §§  208,  212.) 

\   It  appearing  to  me  by  the  within  depositions  and  statement,  that  the  crime 
therein  mentioned  of  arson,  has  been  committed,  and  that  there  is  sufficient 


368  Forms  to  the  Cods 

cause  to  believe  the  within-named 

to  be  guilty  thereof,  I  order  tliat  he  be  held  to  answer  the  same,  and  that  he 

be  admitted  to  bail  in  the  sum  of dollars,  and  be  committed 

to  the  sheriff  of  the  county  of  Rensselaer,  xmtil  he  give  such  bail 

Dated^  etc. 

Justice  of  ihs  Peace  (or  BoUce  Jttstiee). 


Ko.  4d. 

Indonement  to  be  made  on  deposition  and  statement  of  defendant  if  hdiened 

guilty.    (Code  Crim.  Proc.,  §§208,  209.) 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 
therein  mentioned  has  been  committed,  and  that  there  is  sufficient  cause  to 

believe  the  within-named guilty  thereof,  and 

I  hereby  order  that  he  be  held  to  answer  the  same. 

Dated,  etc. 


Justice  of  the  Peace  {or  PoUee  Justice), 


TSTo.  48. 

Indorsemen;t  to  be  made  on  depositions  and  statement  of  defendant,  iferimebe  baSr 
able  and  bail  be  taken.    (Code  Crim.  Proc.,  §§  208,  210.) 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  committed,  and  that 

there  is  sufficient  cause  to  believe  the  within  named to  be 

guilty  thereof,   I  order  that  he  be  held  to  answer  the  same,  and  I  have 
admitted  him  to  bail  by  the  annexed  undertaking. 

Dated 


PoUee  Justice  (or  Justice  of  the  Psaee). 


No.  44. 

Indorsement  to  be  made  on  defendants  deposition  and  statement,  if  beUeoed  guiUy 
and  orime  be  notbailaNe.    (Code  Crun.  Proc,  g§  208,  209.) 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime  of 
murder  has  been  committed,  and  that  there  is  sufficient  cause  to  believe  the 

within  named to  be  guilty  thereof,  I  do  hereby  order 

that  he  be  held  to  answer  the  same,  and  that  he  be  committed  to  the  sheriff  of 
the  county  of  Rensselaer. 

Dated 

Police  Justice  (or  Justice  of  the  Peace), 
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No.  45. 

OommUmentfcrfwriher  examination, 

POLICE  COURT  (OR  JUSTICES'  COURT). 

The  shorifl  of  Rensselaer  county  will  receive  and  safely  keep  within  the 

common  Jail  of  said  county  for  further  examination 

charged  before  me  with  the  offense  of  [set  forth  briefly  the  offense]. 

Dated,  etc. 


PoUee  Justuse  (or  JwMee  of  the  Bsaee), 


I 


Na46. 

UndartaJdng  to  appea/r  brfore  magistrate  issuing  toarrafU  taken  in  another  eounty. 

(Code  Crim.  Proc.,  %  169.) 

STATE  OF  NEW  YORK, )      . 

CouirrT  OF J 

We, of in  the  county  of by  occupa- 
tion a ,  defendant,  and of in  the  county  of 

by  occupation  a and ,  .of in  the  county 

of by  occupation  a sureties,  acknowledge  our- 
selves to  owe  the  people  of  the  State  of  New  York  each  the  sum  of 

dollars,  to  be  made  and  levied  out  of  our  respective  goods  and  chattels,  lands, 
tenements,  to  the  use  of  the  said  people  if  default  shall  be  made  on  the  con- 
ditions following : 

The  condition  of  this  recognizance  is  that,  whereas,  information  has  been 

made  on  oath,  before one  of  the  Justices  of  the  peace  [or  police 

justices]  of  the  county  of  Rensselaer,  that  on  the. .   .  -  .  day  of 

1882,  in  said  county,  the  crime  of was  committed,  and  accusing 

thereof ; 

And,  iohereas,  the  said ,  Justice  of  the  peace  [or  other  justice] 

as  aforesaid,  did,  on  the day  of ,  1882,  duly  issue  a  warrant 

for  the  arrest  of  said ; 

And,  whereaSf  the  said has  been  duly  arrested  in  the  county 

of  Saratoga,  and  having  required  the  officer  making  the  arrest  to  take  him 
before  a  magistrate  in  the  said  county  of  Saratoga,  he  has  this  day  been  duly 
brought  before  me,  the  undersigned,  one  of  the  justices  of  the  peace  of  said 
county  of  Saratoga ; 

Now,  therefore,  if  the  said shall  personally  appear  before  the 

said ,  Justice  of  the  peace  [or  police  Justice]  aforesaid,  at  his  office 

[or  police  court-room]  in  the  city  of ,  county  of „  on  the 

day  of ,  1882,  at o'clock,  a.  m  ,  on  that  day, 

then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and  effect, 
and  we,  the  said  sureties,  will  pay  to  the  people  of  the  State  of  New  York  the 

sum  of 

(Signed)  

Taken  and  subscribed  before  me, ) 
this day  of ) 

Justiee  of  the  PBoee^ 
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8TA.TB  OP  l^W  YORK,  )  ^  . 

COXJNTY  OF ,      ) 

of  said  county,  being  duly  sworn,  doth  depose 

and  say  that  he  is  worth dollars,  over  and  above 

all  debts,  dues,  demands  and  liabilities  whatever,  and  that  his  property 
consists  of 


Subscribed  and  sworn  before  me,  ) 
this day  of 1882.      J 

JusUce  of  the  Peace  (or  other  Jtutiee). 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF .,    ) 

of in  said  county,  being 

duly  sworn,  doth  depose  and  say  that  he  is  worth 

dollars,  over  and  above  all  debts,  dues,  demands  and  liabilities  whatever,  and 
that  his  property  consists  of 


Subscribed  and  sworn  before  me,  ) 
this. . .  .day  of 1882.       ) 

Justice  qf  the  Petkce, 


No.  47. 

Bond  for  adjownvmevit.    (Code  Crim.  f*roc.,  §  192.) 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK,  >       .. 
County,       ) 

We, ,  of  No street, 

a holder,  and of  No 

street,  a holder,  residents  of  the  city  of ,  in  said  county, 

acknowledge  ourselves  to  be  indebted  to  and  owe  the  people  of  the  State  of 

New  York  each  the  sum  of ! . . .  .hundred  dollars,  to  be  respectively 

made  and  levied  of  our  several  goods  and  chattels,  lands  and  tenements,  to 
the  use  of  the  said  people,  if  default  shall  be  made  in  the  condition  following: 

The  condition  of  this  recognizance  is  such,  that  whereas,  information  has 

been  made  on  oath  before ,  one  of  the  Justices  of  the 

peace  [or  other  justice]  of  the  county  of  [or  city  of]  Rensselaer,  that  the 
offense  of has  been  committed,  and  accusing  said 

thereof,  and  said has 

been  duly  arrested  and  held  for  examination. 

Now,  therefore,  if  the  said shall  personally 

appear  before justice  as  aforesaid,  at  his  office 

[or  police  court]  in  the  city  [or  town  of]  on  the day  of    

1882,  at  ten  o'clock  a.  m.  of  that  day,  to  be  examined  for  the  offense  afore- 
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said;  and  to  do  and  receive  what  shall  by  the  said  justice  be  then  and  there 
ei\joined  upon  him;  and  shall  appear  during  such  examination,  and  shall  not 

depart  the  said court  without  leave,  then  this  recognizance 

to  be  void,  otherwise,  we,  the  said  bail,  will  pay  the  people  of  the  State  of 
Kew  York  the  said  sum  of dollars. 


Taken,  subscribed  and  acknowledged  ) 
before  me,  this. . .  .day  of  1882.      3 


Justice  of  the  Peace  (or  other  Juetiee). 
[Affidavits  of  sureties  as  in  No.  46.] 


!>•• 


No.  48. 

Undertaking  to  grand  jv/ry  in  caaea  triable  by  a/peddt  eemone.     (Code  Grim* 

Proc.,  §  211.) 

COUNTY, 

Justices'  Court  [or  other  court], 

having  been  duly  charged  on  information 

before a  justice  of  the  peace  of  the  town  of 

county  of ,  with  the  offense  of and  the  said 

justice  having  informed  him  of  his  right  to  be  tried  by  a  jury  after  indictment, 
and  did  ask  him  how  he  would  be  tried,  and  he  requiring  to  be  tried  by  a 
jury  after  indictment;  and  after  having  so  required  to  be  tried  the  said  justice 

did  hold  said to  answer  to  the  next  court  to  be 

held  in  and  for  the  said  county  of ,  having  authority  to  inquire  by 

the  intervention  of  a  grand  jury  into  offenses  triable  in  said  county  of 

We, of in  the of 

by  occupation  a and of in  the 

of by  occupation  a and of 

in  the of by  occupation  a undertake  that 

said shall  appear  and  answer  the  charge  above  mentioned  at  the 

next  court,  to  be  held  in  and  for  the  county  of ,  having  authority 

to  inquire,  by  the  intervention  of  a  grand  jury,  into  offenses  triable  in  the  said 

county  of ,  and  shall  at  all  times  render  himself  amenable  to  the 

process  of  the  court;  and  if  convicted,  shall  appear  for  judgment,  and  render 
himself  in  execution  thereof;  or,  if  he  fail  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  State  of  New  York  the  sum  of 
hundred  dollars. 

Dated  the day  of ,  1882. 

(Signed)        

Taken,  subscribed  and  acknowledged  before  me,  ) 
the  day  and  year  last  above  mentioned.         ) 


JutUce  of  the  Peace  {or  other  JtuUee), 
[Affidavits  of  sureties  as  in  No.  46,  ante.] 
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STa  50. 

Form  of  eommiiment.    (Code  Grim.  Proc.,  §  314.) 

COCTNTT  OF  ReNSSBLAEB,  M..' 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  the  sheriff  of  the  county  of  Bensselaer  [or  in  the  dty  and  county  of  New  York 
"  to  the  keeper  of  the  city  prieon  of  the  dty  of  New  York  "  J : 

An  order  having  been  this  day  made  by  me  that  John  Doe  be  held  to  answer 

to  the  court  of upon  a  charge  of  [state  the  nature  of  the 

crime],  you  are  commanded  to  receive  him  into  your  custody,  and  detain  him 
until  he  be  legally  discharged. 

Dated,  etc. 


JiuMoe  qf  the  Peaee, 


No.  51. 

Undertaking  of  toitness  to  appear  vriihout  suretiee,     (Code  Grim.  Proc.,  g  315.) 

Know  all  men  by  these  presents,  that  I,  John  Doe,  am  held  and  firmly 

bound  unto  the  people  of  the  State  of  New  York,  in  the  sum  of 

dollars,  to  be  paid  to  the  people  of  the  State  of  New  York;  for  which  pay- 
ment, well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors,  adminis- 
trators and  assigns,  jointly  and  severally  by  these  presents. 

Dated  this day  of ,  1883. 

The  condition  of  this  obligation  is  such  that  if  the  above-named  John  Doo 
shall  duly  appear  as  a  witness  when  properly  summoned,  on  the  trial  of  a 
certain  action,  wherein  the  people  of  the  State  of  New  York  are  plaintiffs, 

and is  defendant,  on  a  charge  of  arson, 

and  shaU  give  his  evidence  therein  on  behalf  of  the  said  people,  then  this 
obligation  shall  be  void  and  of  no  effect,  otherwise  to  remain  in  full  force  and 
effect,  and  the  said  John  Doe  will  pay  to  the  people  of  the  State  of  New  York 

the  said  sum  of  one  hundred  dollars. 

JOHN  DOE. 
STATE  OP  NEW  YORK,  J 
County  OF >    " 

On  this day  of ,  in  the  year  one  thousand 

eight  hundred  and ,  before  me,  the  subscriber,  personally 

came to  me  known  to  be  the 

person     described  in  and  who  executed  the  within  instrument,  and 

acknowledged  that    he    executed  the  same. 


JuiHee  qf  the  Beaee. 
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Ka  62. 

SeourU^  for  appearanee  qf  toitness.    (Code  of  (Mm.  Proc. ,  g  216.) 

JUSTICBB'  COURT  (OR  OTHER  COURT). 


THB  PEOPLB 

ac/aUui 
JOHN  DORING. 


STATE  OF  NEW  YORK, 
Rerbsblaxb  Comnr. 


{•w. ; 


The  above  named  defendant  having  been  arrested  charged  with  the  crime 
of  arson,  and  having  been  held  to  answer  on  the  deposition  and  evidence  of 
John  Qoe,  before  Justice  R  B.  Stiles  of  Lansingburgh,  N.  Y.,  and  the  said 
Justice  being  satisfied  by  proof  on  oath,  that  said  John  Doe  intends  to  depart 
the  State  and  not  to  appear  and  testify  at  the  trial  of  this  cause,  and  the  said 
justice  having  required  an  undertaking  with  sureties,  for  his  appearance  at 
such  trial: 

Be  it  remembered,  that  on  this day  of 188    / 

.of in  the  county 

of by  occux>ation  a and 

of in  the  county  of by  occupation  a , 

and • of in  the  county 

of by  occupation  a. sureties,  personally  came 

before  me. .  .4 Justice  of  the  peace  of  the  county  of 

Rensselaer,  and  acknowledged  himself,  each,  to  be  indebted  to  the  people  of 

the  State  of  New  York,  in  the  sum  of hundred  dollars,  to  be  made 

and  levied  of  his  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
said  people,  if  default  shall  be  made  in  the  condition  following: 

The  condition  of  this  recognizance  is  such  that  if  the  bounden. . .' 

shall  personally  appear  and  testify 

at  the  next  court 

to  be  held  in  and  for  the  said  city  or  county  of to  give  evidence  as  a 

witness  on  behalf  of  the  said  people,  against 

arrested  and  held  to  answer  the  charge  of 

as  well  to  the  grand  Jury  as  to  the  petit  Jury,  and  do  not  depart  the  said  court 
without  leave,  then  Uiis  recognizance  to  be  void  and  of  no  effect;  otherwise 
to  remain  in  fuU  force  and  virtue.    The  said  sureties  will  pay  to  the  people  of 

the  State  of  New  York,  the  said  sum  of hundred  dollars. 

Dated day  of 188    . 

(Signed)  

STATE  OP  NEW  YORK,        )  ^  . 

COTJSTT  OF ) 

On  this day  of » 18. .,  before  me,  the  subscriber, 

personally  appeared 

to  me  known  to  be  the  same  persons  described  in  and  who  executed  the  above 
undertaking,  and  severally  acknowledged  that  they  executed  the  same. 


JtMoe  of  the  Peace, 
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STATE  OP  NEW  YORK,        )      . 

COOUTT  OF ) 

and 

being  sererally  sworn,  each  for  hinuBelf  eays,  the  said 

that  he  is  a of  the  county  of in  this  State,  and 

that  he  is  worth  the  som  of dollars  over  and  aboTO 

all  debts  and  liabilities  which  he  owes  or  has  incurred,  ezclnsive  of  property 

exempt  by  law  from  levy  and  sale  nnder  an  execution;  and  the  said 

for  himself,  says  that  he  is  a of  the  county 

of in  this  State,  and  that  he  is  worth  the  sum  of 

dollars  over  and  above  all  debts  and  liabilities  which  he  owes  or 

has  incurred,  exclusive  of  property  exempt  by  law  from  levy  and  sale  under 
an  execution. 

Severally  subscribed  and  sworn  to,  before  me, ) 
this day  of 18. .       S 

JtuUee  of  ihe  BdOM, 

I  certify  that  I  find  the  sureties  in  the  foregoing  undertaking  sufficient,  and 
do  approve  of  the  same. 


Juttiotqf  tlieJPoace, 


Na  58. 

Order  ihat  voUnen  give  teeuritpfor  appearance^    (Ckxle  Crim  Proc. ,  §  218.) 

JUSTICES'  COURT  (OR  OTHER  COURT). 


THB  PBOPLB 


Whereas, a  witness  examined  before  me,  on  the  part  of 

the  people,  in  the  above  action,  is  a  material  witness  for  the  people  therein  ; 

And,  whereas,  I  am  satisfied,  by  proof  on  oath,  that  there  is  reason  to 

believe  that  the  said will  not  appear  and  testify  on  the 

part  of  the  people,  at  the  next  court  of to  be  held  in  and 

for  the  county  of on  the day  of 1882, 

to  which  the  statements  and  'depositions  in  the  above  action  are  to  be  sent,  I 
do  hereby  order  that  the  said enter  into  a  written  under- 
taking in  the  sum  of with sureties  that  he  will 

appear  and  testify  on  the  part  of  the  people  at  said  next  term  of  the  court. 

(Signed  by  justice.) 
Dated,  etc. 
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No.  54. 

OommUmeni  of  vniness  who  ha»  r^fiised  to  give  an  undertaking  to  appear  and 

testify.    (Code  Crim.  Proc. ,  §  218.) 

POLICE  COURT  (OR  OTHER  COURT). 

STATE   OF   NEW  YORK, )      , 
County  OF  Renssblaeb,     \ 

IN  THE  NA.ME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  ihs  ehjerif  of  the  county  of  {or  to  the  keeper  of  the  city  prison  in  the  city  and 

county  of  New  York). 

Whereas,  It  is  made  to  appear  to  me,  R  B.  Stiles,  a  justice  of  the  peace  of 
Lansingburgh,  N.  Y.,  on  the  oath  of  good  and  sufflcient  witnesses,  that 
John  Doe  is  a  material  witness  in  a  matter  wherein  James  Doring  is  accused 
by  the  people  of  the  State  of  New  York  of  the  crime  of  arson  [state  facts 
and  circumstance],  and  that  the  said  John  Doe  is  about  to  leave  the  State, 
as  he  is  satisfied  by  due  proof  on  oath,  to  avoid  being  called  as  a  witness  on 
the  part  of  the  people  therein  ; 

And,  whereas.  The  said  John  Doe  refuses,  as  required  by  me,  to  enter  into 
an  undertaking  in  the  sum  of  one  hundred  dollars,  for  his  personal  appear- 
ance at  court,  when  duly  subpcBuaed  to  give  evidence  on  behalf  of  the  people 
against  said  James  Doring, 

You  are  therefore  commanded  to  receive  the  said  John  Doe,  and  detain  him 
in  your  custody  until  he  shall  give  the  security  required,  or  be  otherwise 
legally  discharged. 

Dated,  etc.  R  B.  STILES, 

Justice  of  the  Peace,  Lansingburgh,  N.  Y, 


No.  66. 

WarrraiU  of  commitment  when  witness  rtfuses  to  furnish  sureties.    (Code  Crim. 

Proc.,  §  218) 

POLICE  COURT  (OR  OTHER  COURT). 
STATE  OF  NEW  YORK,  )  ^  . 

COUNTT  OF  RbNSSBLXBB.      ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  the  sheriff,  etc.  [as  in  No.  68]. 

Whereas,  It  has  been  made  to  appear  on  the  oath  of  good  and  sufficient  wit- 
nesses that  John  Doe  is  a  material  witness  in  a  matter  wherein  the  people  of 
the  State  of  New  York  are  plaintiffs,  and  James  Doring,  the  defendant,  is 
accused  by  the  said  plaintiffs  of  the  crime  of  arson  [state  facts  and  circum- 
stances], and  that  the  said  John  Doe  is  about  to  leave  the  State  to  avoid  giving 
his  testimony  at  the  trial  thereof,  at  the  instance  of  the  said  people,  and 
whereof  the  said  John  Doe  refuses,  as  required  by  me,  to  give  security,  as  fixed 
by  me,  for  his  appearance  at  the  trial  of  the  silid  cause  when  duly  subpoenaed. 
Now  you  are  hereby  commanded  to  receive  the  said  John  Doe  into  your  cus- 
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tody,  and  detain  him  until  he  gives  the  required  security,  or  is  otherwise 
legally  discharged. 
Dated,  etc.  R.  B.  STILES, 

JustiM  of  Hu  Bbooc,  Laruin{fiurgh,  If.  F. 


Ha  66, 

Oath  qffamnan  cf  gramdjy/ry.    (Code  of  Crim.  Ptoc,  %  845.) 

Tou,  as  foreman  of  this  grand  jury,  shall  diligently  inquire,  and  a  true  pre- 
sentment make,  of  aU  such  matters  and  things  as  shall  he  given  you  in  charge; 
the  counsel  of  the  people  of  this  State,  your  fellows  and  yoiu:  own  you  shall 
keep  secret;  you  shall  present  no  person  from  envy,  hatred  or  malice;  nor 
shall  you  leave  anyone  unpresented  through  fear,  favor,  affection  or  reward, 
or  hope  of  thereof,  but  you  shall  present  all  things  truly  as  they  come  to  your 
knowledge,  according  to  the  best  of  your  understanding.     So  help  you  Qodt 


No*  57. 

Oatk  of  grcmdjwron,    (Code  Crim.  Proc.,  g  246.) 

"  The  same  oath  which  your  foreman  has  now  taken  before  you,  on  his  part, 
you  and  each  of  you  shall  well  and  truly  observe  on  your  part  So  help  you 
GodI" 


"So.  58. 
Order  to  dra/to  grand  jury,    (Code  Crim.  Proc.,  g  327.) 


IH  Tmi  MATTm  ov  DKAWING  OBAND 
JUB0B8, 


At  a  special  term  of  the  supreme  court,  held  at  the  chambers  of  Hon. 
in  the  city  of ,  on  the 

Present— Hon. Churt 

lb  aU  whom  it  may  concern : 

It  is  hereby  ordered  that  the  clerk  of  Albany  draw  according  to  law  a  grand 
jury  to  serve  at  the  next  court  of  sessions  of  Rensselaer  county,  to  be  held  at 
the  court-house  on  the  25th  day  of  June,  1882. 

Dated  June  1, 1882. 


OF  CuiMtNAL  Procedure.  877 

Na  59.. 

Order  of  board  of  mperviaors  to  draw  grand  jury,   (Code  Crim.  Proc. ,  §  227. ) 

At  a  regular  meeting  of  the  board  of  supervisors  of  Rensselaer  county,  held 
in  the  city  of  Troy  on  the  Ist  day  of  June,  1882,  it  was,  hy  unanimous  consent, 

Re9o(ned,  That ,  the  clerk  of  Rensselaer,  be  and  he  is  hereby 

ordered  to  draw,  according  to  law,  a  grand  Jury  to  serve  at  the  next  court  of 
sessions  of  Rensselaer  coimty,  to  be  held  at  the  court-house  in  the  city  of  Troy, 
on  the day  of  June,  1882.  ' 

Dacdd  Juntf. . . .,  1862. 


Chairman  of  Board  of  8upern9or%,  Benuelaer  County, 


Ko  60. 

Indortement  of  derk  upon  copy  of  order  for  dnv,wing  gramd  jwry,    (Code  Crim. 

Proc.,  g  227). 

I, ,  clerk  of  the  board  of  supervisors  of  Rensselaer  county, 

hereby  certify  that  the  within  is  a  faithful  copy  of  an  order  issued  by  the 
board  of  supervisors,  passed  June  1, 1882,  and  the  whole  thereof  . 


Olerk  of  Bowrd,  etc. 


Na  61. 

General  form  of  indictment.    (Code  Crim.  Proc.,  g  270.) 

COURT  OP  (AS  THE  CASE  MAT  BE). 


THB  PBOPLB  OF  THE  STATE  OF  NEW  YORK 

againtt 
JOHN  DOB. 


The  grand  jury  of  the  county  of  Rensselaer  [or  of  the  city  or  city  and 
county  in  which  the  indictment  is  found],  by  this  indictment  accuse  John 
Doe  of  the  crime  of  [here  insert  the  name  of  the  crime,  if  it  have  one,  other- 
wise give  a  brief  description  as  given  by  statute],  committed  as  follows: 

The  said  John  Doe,  on  the  10th  day  of  June,  1882,  at  the  town  [city  or  vil- 
lage] of  Lansingburgh,  in  this  county  [here  set  forth  with  particularity  the 
act  charged  as  an  oilense]. 


Dietnet  Attorney  of eouTi^f. 


No.  62. 

Bench  warromt,    (Code  Crim.  Proc.,  g  901.) 

QOTJETI  OF  RSKSSSLAXIl  (OR  OTHER  CoUNTT),  M.  .' 

m  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  aheriff,  eonstabie,  marshal  or  poUeeman  in  this  State : 

'  An  indictment  having  been  found  on  the  10th  day  of  Jime,  1882,  in  the 
court  of  oyer  and  terminer  [or  other  case],  charging  John  Doe  with  the  crime 
of  [here  describe  the  crime  generally].  * 
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You  are  therefore  commanded  forthwith  to  arrest  the  above  named  John 
Doe  and  bring  him  before  that  court  [or  if  the  indictment  has  been  removed, 
before  the  court  to  which  it  is  removed]  to  answer  the  indictment;  or  if  the 
court  have  adjourned  for  the  term,  that  you  deliver  him  into  the  custody  of 
the  sheriff  of  the  county  of  Rensselaer  [or  as  the  case  may  be]. 

City  [or  town]  of ,  the day  of 1882. 

By  order  of  the  court. 


Clark, 


No.  68. 

Bench  toa/rrarU  in  eases  of  misdemeanors,    (Code  Crim.  Proc.,  §  802.) 

[Insert  in  the  body  of  No.  89.]  "  Or  if  he  require  it,  that  you  take  him 
before  any  magistrate  in  that  county  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  the  indictment" 


Kg.  64. 

Indorsement  on  iDo/rrant  in  a  ba/Hable  case,    (Code  Crim.  Proc.,  §  808.) 

The  defendant  herein  is  to  be  admitted  to  bail  in  the  sum  of 

dollars. 

By  order  of  the  court. 


*  • 


Clerk. 


Na66. 

Indorsement  of  taking  haUon  bench  warrant,    (Code  Crim.  Proc,  §  808.) 

M^hereas,  It  appears  from  the  within  bench  warrant  that  the  crime  is  bailable, 
now  it  is  hereby  ord^ered  by  the  court  that  the  defendant  be  admitted  to  bail 
in  the  sum  of dollars. 


Clerk, 


Kg.  66. 

Afflda/Ut  to  set  aside  indictment,    (Code  Crim.  Proc.,  g  818.) 

COURT  OF  OYER  AND  TERMINER. 


THB  PEOPLE  OF  THE  STATE  OF  NEW  YORE 

against 

JOHN  DOE. 

STATE   OP  NEW   YORK,  )  ^  . 


Rensselaeb  County. 

Jacob  Hart,  being  duly  sworn,  says  that  he  is  the  attorney  for  the  above 
named  defendant,  and  that  he  has  examined  the  indictment  presented  to  this 
court  by  the  grand  jury  at  the  present  term,  charging  the  said  defendant  with 
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the  crime  of  arson;  that  said  indictment,  when  returned  to  this  court,  was 
indorsed  "  a  true  bill,"  but  was  not  signed  by  the  foreman  of  the  grand  jury 
as  required  by  section  268  of  the  Code  of  Criminal  Procedure.    Deponent 

further  says  that ,  the  district  attorney  of  this  county,  was 

present  in  the  room  at  the  time  when  the  members  of  said  grand  jury  were 
giving  their  votes  on  said  indictment 

JACOB  HART. 
Sworn  before  me,  ) 
June  10,  1883.     ) 

Gbobgb  a.  Mobhbr, 

CommimoTier  cf  Deeds,  Troy,  N,  T. 


Na  67. 

Order  setting  aside  indictment,    (Code  of  Crim.  Proc.,  g  817.) 

COURT  OF  OYER  AND  TERMINER. 


PROPLB  OF  STATE  OF  NBW  YORK 

against 

JOHN  DOB. 


At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  held,  etc. 

On  reading  and  filing  the'affldavit  of  James  Hart,  in  support  of  a  motion 
to  set  aside  the  indictment  in  the  above  entitled  action,  and  after  hearing  said 
Hart  in  support  of  said  motion,  and  Hon ,  district  attor- 
ney of county,  opposed  thereto,  and  it  appearing  that  the  irregu- 
larities set  forth  in  said  affidavit  are  true,  it  is  hereby  ordered  that  said 
indictment  be  and  the  same  is  hereby  set  aside,  and  that  said  defendant  be 
discharged  from  custody  and  his  bail  be  exonerated  [or  that  the  case  be  again 
submitted  to  the  grand  jury  for  consideration]. 

By  order  of  the  court. 

Dated,  etc. 

Olerk. 


No.  68. 

Order  ef  discharge. \f  new  indictment  is  not  found  by  next  grand  Jury.    (Code 

Crim.  Proc,  §819.) 

[Formal  part  as  in  No.  43.] 

It  appearing  to  the  satisfaction  of  the  court  that  the  indictment  of  John 
Doe  was  set  aside  at  the  last  term  of  this  court,  and  the  present  grand  jury 
having  been  discharged  without  finding  a  new  indictment  against  said  John 
Doe,  now  on  motion  of  James  Hart,  his  attorney,  it  is  hereby  ordered  that  he 
be  discharged  from  custody  and  his  ball  be  exonerated. 

By  order  of  the  court. 

Dated,  etc.  

Cl^k. 
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No.  09. 

Demurrer  to  indietmenL    (Code  Orim.  Proc.,  g  834) 

COURT  OP  OYER  AND  TERMINER  — Oouhtv. 


THB  FBOPLB  OF  THB  8TA,TB  OF  NBW  TOBK 

OffokiH 
JOHN  DOB. 


The  defendant  John  Doe,  above  named,  demurs  to  the  indictment  preflsnted 
by  the  last  grand  Jury,  on  the  10th  day  of  June,  18B8,  chaiging  him  with 
the  crime  of  arson,  on  the  following  grounds: 

First.  That  the  crime  set  forth  in  the  indictment  was  committed  in  the 
county  of  Albany,  and  was  not  within  the  Jurisdiction  of  this  court 

Second.  The  facts  stated  in  said  indictment  do  not  constitute  a  crime. 

Wherefore  this  defendant  asks  Judgment  of  the  court  that  he  be  dismissed 

and  discharged  from  the  said  premises  specified  in  the  said  indictment 

Dated,  etc 

CHARLES  H.  MILL8, 

Attorney  for  DtfendawL 


No.  70. 

AMwer  to  demv/rrer    . 

COURT  OP  OYER  AND  TERMINER.  —  County  of 

THB  PBOPLB  ) 

ageiiui 


JOHN  DOB. 


\ 


,  who  prosecutes  for  the  people,  says  that  the  said  indict- 
ment and  the  matter  therein  contained  in  manner  and  form,  as  the  same  are 
there  stated,  are  sufficient  in  law  to  compel  the  said  John  Doe  to  plead  to  the 
same;  wherefore  the  said  people  as  the  Judgment  of  the  court  herein,  that 
the  said  defendant  be  ordered  to  plead  to  said  indictment,  and  proceed  to  trial 
under  the  same. 


JHstrtet  Attorney,  of Oowniiy 


Na  71. 

Plea  <f  gviUiy.    (Code  Crim.  Proc.,  g  884.) 

COURT  OP  OYER  AND  TERMINER— Coubtt. 


THB  PBOPLB 

offoHnat 
JOHN  DOB. 


The  defendant  herein,  being  duly  arraigned,  pleads  that  he  is  guilty  of  the 
crime  charged  in  the  indictment 
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Na  78. 

PUa  cf  guiUy  of  leuer  wivM. 

[Fonnal  part  as  in  No.  89.]  The  defendant  on  being. arraigned  on  the 
indictment  cliarging  him  with  an  assault  with  intent  to  kill,  pleads  guilty  of 
the  crime  of  a  simple  assault. 


Na  78. 

PUa  of  not  gvHtiy. 

[Formal  part  as  in  No.  69.]    The  defendant,  on  being  arraigned,  pleads  not 
guilty  to  the  crime  charged  in  the  indictment. 


Kg.  74. 

Plea  €f  former  conviction  or  acquittal 

[Formal  part  as  in  No.  09.]  The  defendant  herein,  on  being  arraigned, 
pleads  that  he  has  already  been  acquitted  [or  convictedj  of  the  crime  charged 
in  this  indictment  by  the  Judgment  of  the  court  of  special  sessions  [or  other 
court],  rendered  at  Troy,  N.  T.,  on  the  lOth  day  of  June,  1882. 


No.  76. 

Plea  of  inadnUy. 

[Formal  part  as  in  No.  09.]  The  defendant  herein,  John  Doe,  on  being 
arraigned  on  the  indictment 'charging  him  with  the  crime  of  arson,  pleads  not 
guilty  thereto,  and  also  further  pleads  that,  at  the  time  or  times  charged  in 
the  indictment,  he  was  of  unsound  mind  and  wholly  irresponsible  for  his  acts. 


Na  7a 

duOenge  to  the  pond.    (Code  Grim.  Proc.,  g  868.) 

COURT  OF  OYER  AND  TERMINER— Cotott. 


THB  PB0PL8  OF  THB  STATE  OF  NBW  YOBK 

ag(iAntt 
JOHN  DOB. 


The  defendant,  John  Doe,  hereby  challenges  the  panel  returned  for  present 
term  of  this  court,  on  the  following  grounds  : 

First.  That  the  sheriff  of county  intentionally  omitted  to  sum- 
mon John  E.  Bums,  of  Lansingburgh,  who  was  regularly  drawn  as  a  Juror 
for  the  present  term  of  this  court. 

Second,  [State  any  respect  in  which  the  drawing  and  return  of  the  jury 
was  not  according  to  the  forms  of  the  Ck)de  of  CItH  Procedure,  whereby  the 
defendant  was  prejudiced.] 

Dated,  etc.  

Attorney  for  Defendant 
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No,  77. 

OhaOsnge  for  actual  bias,    (Code  Crim.  Proc,  §  880.) 
COURT  OP  OYER  AND  TERMINER— Rrnbselaeb  County. 


THE  PBOPLB 
Offointt 


The  defendant  )ierein  challenges a  juror  drawn  to  serve 

in  this  case,  on  the  ground  that  said  juror  possesses  such  a  state  of  mind 
regarding  this  case,  and  especially  this  defendant,  that  such  juror  cannot  try 
the  case  impartially,  and  will  greatly  prejudice  the  substantial  rights  of  this 
defendant. 


Attorney  for  DtfendanL 


No.  78. 

OhaUenge  for  impUed  bias,    (Code  Crim  Proc.,  §  380.) 
[Formal  part  as  in  No.  75.] 

The  defendant  herein  challenges  John  Doe,  a  juror  drawn  to  serve  on  the 
present  case,  on  the  following  grounds  : 

First  That  the  said  John  Doe  is  related  to  the  person  alleged  to  have  been 
injured  by  the  commission  of  the  crime  charged  in  this  indictment  within  the 
sixth  degree  of  consanguinity. 

Second.  That  said  John  Doe  served  on  the  jury  which  found  this  indictment 


Drfendanfs  Attorney, 


No.  79. 

Fmn  of  special  f>erdiet,    (Code  Crim.  Proc.,  §§  438,  440.) 

COURT  OF  OYER  AND  TERMINER. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 

OffOintt 
JOHN  DOB. 


We,  the  jurors  in  the  above  cause,  find  the  following  facts  as  established  by 
the  evidence  submitted  for  our  consideration: 

First,  We  find  that,  as  charged  in  the  indictment,  John  Doe  set  fire  to  the 
building  named  therein. 

Second,  That  said  fire  occurred  between  the  hours  of  seven  and  eight  o'clock 
A.  M.  of  the  10th  day  of  June,  1882.  , 

Third.  That  said  building  was  not  used  or  occupied  as  a  dwelling-house, 

and  that  at  the  time  of  said  burning  no  human  being  was  therein. 

Dated,  etc. 

(Signed  by  jurors.) 
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No.  80. 

NoUee  <yf(vrgument  an  special  verdict.    (Code  Crim.  Proc,  §  441.) 

COURT  OF  OYER  AND  TERMINER— Renssklabb  County. 


THB  PBOPLB,  Bto., 

Offoinst 

JOHN  DOB. 


To ,  Esq.,  Dialrict-AUorney  : 

Sib.  —  Please  to  take  notice  that  the  special  verdict  rendered  in  the  above 
cause  on  the  6th  day  of  June,  1882,  will  be  brought  to  argument  at  the  pres- 
ent term  of  this  court,  on  the  16th  day  of  June,  1882,  at  the  opening  of  court 
on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  Tboy,  N.  Y.,  June  9,  1882. 

Yours,  etc., 

SMITH  &  WELLINGTON, 

Attorneys  for  D^endank 


[  M. : 


No.  81. 

Information  for  faJiM  pretenses. 

STATE   OF   NEW   YORK, 
County  of  Rbnsselabb. 

,  being  duly  sworn,  says  that  he  resides  in  the  city  of 

Troy,  N.  Y. ;  that  on  the day  of 1882,  at  said  city  of  Troy. 

N.  Y. ,  one ,  with  intent  feloniously  to  cheat  and  defraud 

the did  then  and  there  feloniously,    unlawfully   and 

designedly  pretend  and  represent  to  the  said that  [here  state 

the  facts  and  circumstances  comprising  the  false  representations]  and  the 

said then  and  there  believing  the  said  false  pretenses  and 

representations  so  made  as  aforesaid,  by  the  said ,  and  being 

deceived  thereby,  was  induced  by  reason  of  the  false  pretenses  and  representa- 
tions so  made  as  aforesaid  to  deliver  and  did  then  and  there  deliver  to  the 

said 

of  the  value  of dollars,  of  the  proper  moneys,  valuable  things, 

goods*  chattels  and  personal  property,  and  effects  of  the  said 

and  the  said did  then  and  there  receive  and  obtain  the  said 

of  the  value  of dollars  from  the  said of  the 

proper  moneys,  valuable  things,  goods,  chattels  and  personal  property  and 
effects  of  the  said by  means  of  the  false  pretenses  and  repre- 
sentations  aforesaid,    with   intent  feloniously   to    cheat  and  defraud  the 

said of  the  said of 

the  value  of dollars;  that  in  fact  and  in  truth  the  pretenses 

and  representations  so  made  as  aforesaid  by  the  said to  the 

said was  and  were  in  all  respects  utterly  false  and  untrue; 

that  in  fact  and  truth  the  said. '. well  knew  the  said  pretenses 

and  representations  as  by  him  made  as  aforesaid  to  the  said 

to  be  utterly  false  and  untrue  at  the  time  of  making  the  same. 
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That  the  eaid ,  by  means  of  the  false  pretenses  and 

representations  aforesaid,  feloniously,  unlawfully,  falsely,  knowingly  and 

designedly  did  receive  and  obtain  from  the  said 

of  the  value  of dollars  of  the 

proper  moneys,  valuable  things,  goods,  chattels  and  personal  property  and 

effects  of  the  said ,  with  intent  feloniously  to  cheat  and 

defraud  the  said of  the  same. 


Taken,  subscribed  and  sworn  to  before  me, ) 
this dayof ,188..      V 

JPoUeeJiMeiiorJiUiieeqfthePiMM,) 


No.  82. 

IftformaUan  for  mMlemeanor, 

STATE  OP  NEW  YORK,  i  ^  . 

GOUNTT  OF  RbNSSBLABB.      ) 

,  being  duly  sworn,  says  that  he  resides  in  the 

city  of  Troy,  N.  Y.,  in  said  county;  that,  on  the day  of , 

1882,  at  Troy  aforesaid,  one did  unlawfully  and 

knowingly  violate  section of  chapter of  Laws  of  the  State  of  New 

York,  passed ,  relating  to  [give  title  of  the  statute], 

in  that  he  did  piere  sot  out  the  facts  and  circumstances  constituting  the 
breach]. 


Subscribed  and  sworn  before  ) 
me,  June . . . .,  1882.         ) 


JiuUee  qf  the  FHaee  (or  BMee  Jtutiee). 


No.  88. 

Ifrfbrmation  rdatine  to  dog  fghUng,    (See  Laws  1867,  ch.  875,  §  2.) 

STATE  OP  NEW  YORK, )  ^  . 

RBNS0BLASR  Ck>UNTT.  ) 

,  being  duly  sworn,  deposes  and  says,  that  he 

resides  in  the of ;  that  on  the day  of 

188..,  at  the of ,  one 

did  willfully,  unlawfully  and  wickedly  encourage,  aid  and  assist  one 

to  keep  a  certain  place,  to  wit: 

or  to  receive  money  for  the  admission  of  divers  persons  to  a  certain  place 

,  for  the  purpose  of,  and  such  place  was 

then  and  there,  by  the  aid  of  the  said unlawfully 
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kept  and  used  by  the  said for  tne  purpose  of 

fighting,  baiting  certain  bulls,  bears,  dogs,  cocks  or  other  creatures,  to  wit: 


Sworn  before  me,  the 

day  of ,1882. 


! 


FoUee  Jutttiee  {pr  Jiutiee  of  the  Peace), 


InformaMon  far  bigamif. 

STATE  OF  NEW  YORK, )  ^  . 
Rbnssblabr  Cottntt.       ) 

,  being  duly  sworn,  deposes  and  says,  that 

he  resides  in  the of ;  that  one , 

on  the day  of ,  at  the of , 

did  marry  one and 

the  said did  then  and  there  have  for 

and  that  the  said 

being  so  married  afterwards,  to  wit,  on  the day  of , 

with  force  and  arms,  at  the of ,  in  the  county  of 

,  feloniously  did  marry  and  take  as one 

,  and  to  the  said 

was  then  and  there  married,  the  said being  then 

and  there  living  and  in  full  life. 


Subscribed  and  sworn  before  me, 
the day  of 


le,  > 


Na  86. 

IrtformaHon  for  <m  affray, 

STATE  OF  NEW  YORK,  \  ^ 

Cottntt  of  Rbnsselaeb.     ) 

being  duly  sworn,  says  that  he  resides  at 

Troy,  N.  Y.,  in  said  county;  that  on  the day  of 1882, 

at  the  said  city  of  Troy,  in  said  county, did,  with 

force  and  arms,  make  an  affray  by  fighting  with in  a 

public  place,  to  wit, against  the  peace  of  the  people 

and  the  form  of  the  statute  in  such  case  provided. 


Subscribed  and  sworn  before  me. 


I 


25 


I 
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Ko.  8a. 

Ir^ormaUon  for  astatiU  and  hatt&ry. 

STATE  OF  NEW  YORK,  )  ^  . 

Comrrr  of  Renbselabb.    ) 

,  being  duly  sworn,  says  that  he  resides  at 

Troy,  N.  Y.,  in  said  county;  that  on  the day  of ,  at 

said  city  of  Troy,  one ,  with  force  and  arms,  did 

make  an  assault  upon  this  deponent,  and  him,  the  said  deponent,  did  then 
and  there  beat,  wound  and  ill-treat,  without  cause  or  proYOcation,  by 


Subscribed  and  sworn  before  me,  ) 


this day  of. 


Ho.  87. 

Information  against  keeper  of  bawdy  houee. 

STATE  OP  NEW  YORK.  )  ^  . 

COUNTT  OF  ReNSSELASB.      ) 

,  being  duly  sworn,  says  that  he  resides  in 

;  that  the  premises  known  as  No 

street  in  said  city  of were,  on  the day  of 

1882,  kept,  maintained  and  occupied  by 

as  a  common,  ill-governed  and  disorderly  house,  and  common  bawdy  house 
and  house  of  prostitution,  and  a  resort  for  tipplers,  drunkards,  common  pros- 
titutes and  reputed  thieyes,  with  other  vile,  wicked,  idle,  dissolute  and  dis- 
orderly men  and  women  and  reputed  thieves,  who,  or  most  of  whom,  are  in 
the  practice  of  drinking,  dancing,  quarreling,  fighting,  whoring,  rioting, 
disturbing  the  peace,  cursing  and  swearing  at  almost  all  hours  of  the  day  and 
night,  to  the  great  damage  and  common  nuisance  of  the  people  of  the  State 
of  New  York,  there  inhabiting,  residing  in  the  neighborhood,  and  passing 
thereby;  that  the  grounds  of  deponent's  knowledge  are  piere  state  grounds 
of  deponent's  knowledge  and  belief]. 

Sworn  before  me,  ) 
June..,  1882.     ) 


Ka  8a 

InfomuUum  for  violating  eity  ordinance. 

STATE  OF  NEW  YORK, 
ComsTTY  OF  Rkksselaer. 

,  being  duly  sworn,  says  that  he  resides  In  the 

city  of  Troy,  Rensselaer  county,  N.  Y. ;  that  on  the day  of » 


[ 
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1882,  in  said  city  of  Troy,  one did  willfully 

and  unlawfully  violate  chapter of  title of  the  laws  and  ordinances 

of  the  city  of  Troy  aforesaid,  relating  to  [give  title  to  the  ordinance  violated] 
in  that  he  did  [set  up  the  facts  and  circumstances  constituting  the  offense]. 


Sworn  before  me,  this. . . .  ) 
dayof 1883.      ) 


Ka  89.      ^ 


Information  for  breach  of  tho  peace, 

STATE  OF  NEW  YORK. )      . 
Rbkbhbt.akr  County.      ) 

»  heing   duly   sworn,   says  that  he 

resides ;  that  on  the 

day  of one did  make  a  breach  of 

the  peace  by  quarreling,  fighting  and  making  a  large  noise,  and  collecting  a 
crowd  in street  of  the  city  of  Troy. 


Subscribed  and  sworn  before  me,  > 
this dayof 1888.     ) 


No.  90. 

Infbrmatian  for  aeeauU  on  an  officer. 


STATE  OP  NEW  YORK,  ^  ^ 


[ 


Rensselaer  County. 

,  being  duly  sworn,  deposes  and  says  that 

he 7.7. ;  that  on  the day  of , 

188. .,  at  the  city  of  Troy,  in  said  county,  one   with 

force  and  arms,  in  and  upon  one he  then  and  there 

being  a patrolman,  policeman  and  police  officer  of  the 

police  force  of  the  said  city  of  Troy,  and  a  police  officer  and  a  peace  officer 
of,  in  and  for  the  said  city  of  Troy,  unlawfully  and  violently,  without  justi- 
fiable or  excusable  cause,  did  assault,  beat,  bruise,  wound  and  use  personal 

violence  upon,  and  him  evil  treat,  while  he,  the  said 

so  being  a patrolman,  policemaii,  police  officer  and  peace 

officer  aforesaid, was  then  and  there  lawfully  engaged  in  the  discharge  of  his 

duties  as  such patrolman,  policeman,  police  officer  and 

peace  officer  of  said  police  force,  and  of  the  said  city  of  Troy,  and  him,  the 

said patrolman,  policeman,  police  officer  and  peace 

officer  as  aforesaid,  did  unlawfully  and  willfully  resist  in  the  discharge  of  his 
duties  as  such patrolman,  policeman,  police  officer  and  peace 
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officer,  against  the  peace  of  the  people  of  the  State  of  New  York,  and  the 
form  of  the  statute  in  such  case  provided  by 


Sworn  before  me,  the  ) 
day  of ) 


.  No.  91. 

Ir^ornuUion  for  acta  tending  to  create  a  breach  of  the  peaee. 

STATE  OP  NEW  YORK,  )♦,  , 

Rensselaer  Countt.      ) 

,  being  duly  sworn,  deposes  and  says  that 

he  resides ;  that  on  the day  of 

in  said  city  [or  town]  one did 

[here  set  forth  the  acts  creating  the  breach]  which  had  a  tendency  to  excite 
others  and  them  to  create  a  breach  of  the  peace  against  the  people  of  the  State 
of  New  York,  and  the  form  of  the  statute  in  such  case  made  and  provided. 


Subscribed  and  sworn  before  me, ) 
this day  of 1882.  ) 


No.  92. 

Information  for  perfyry. 

STATE  OP  NEW  YORK, )  ^ . 

Rensselaer  Goxtntt.      ) 

being  duly  sworn,  deposes  and  says 

that  he  resides  in  the of that  on  the. 

day  of 188.  .instant,  at  the .of. 

in  the  county  of a  certain  action  in  which. .' 

was  plaintiff  and was  defendant,  was 

before amd  that  upon  the 

of  said  action appeared  as  a  witness  for 

and  on  behalf  of  the  said and  was  then  and  there  duly 

and  regularly  sworn  by  the  said as  such 

that  the  evidence  he  should  give  relating  to  the 

matter  in  difference  between  the  said  parties  should  be  the  truth,  the  whole 

truth  and  nothing  but  the  truth;  and  that  upon  the of  the  said 

action  it  then  and  there  became  material  to  inquire  whether 

and  that  thereupon 

the  said being  so  sworn  as  a  witness  as  aforesaid,  did 

then  and  there  on  the of  said  action  falsely,  willfully  and  corruptly 

depose,  swear  and  testify,  among  other  things,  that 

whereas,  in  truth  and  in 
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fact,  the 

whereby  the  said did  then  and  there  willfully  and  corruptly 

swear  falsely  and  commit  wiUful  and  corrupt  perjury. 


Subscribed  and  9wom  before  me,  > 
this day  of .1882.     ) 


No.  98. 

iT^ormaUonfor  cvrwn,  june  and  ieoond  degree, 

STATE  OF  NEW  YORK,  )  ^  . 

RbNBSBLABB  CpUKTT.         f 

being  duly  sworn,  deposes  and  says  that 

he  resides  in  the of that  in  the time 

of  the day  of 188. .  one did 

willfully  set  fire  to  or  bum  a  certain  dwelling-house,  to  wit 

in  the of. • 

in  which  there  was  at  the  time  human  beings,  to  wit 

by. 


Subscribed  and  sworn  before  me, ) 
the day  of ,  1883.       ) 


r.      ) 


KaM. 

Information  fw  a/non,  second  and  third  degrees, 

STATE  OP  NEW  YORK, 

Rbnssblasb  Couhtt. 

being  duly  sworn,  deposes  and  says  that  he  resides 

in  the of that  in  the time  of  the 

day  of 188.  .in  the of one 

did  willfully  set  fire  to  or  bum  a  shop,  warehouse  or  other  building,  to  wit: 

in  which  there  was  not  at  the  time  a  human  being;  said 

adjoined  to  or  was  within  the  curtilage  of  an  inhabited 

dwelling-house,  to  wit: so  that  the  said  house  was  endan- 
gered by  such  firing;  in  that  said did 


Subscribed  and  sworn  before  me, ) 
this day  of ,  1883.     ) 
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VM..* 


No.  05. 

InformaMon  for  refuaing  to  aid  an  officer. 

STATE  OF  NEW  TOKK, 
Reks8ela£r  County. 

being  duly  sworn  says  that  he  resides  in  the  city  [or 

town]  of that  on  the day  of at  said  city  [or 

town]  of in  said  county did  willfully  and  unlawfully 

disobey  the  command  and  request  of the  said. being  at 

the  time  a patrolman,  policeman  and  police  officer  of  the  police 

force  of  the  said  city  [or  town]  of,  and  a  police  ofllcer  and  peace  officer  of, 
in  and  for  the  said  city  [or  town]  of and  an  officer  authorized  to  exe- 
cute criminal  process ;  and  tlie  Eaid having  as  such  officer,  then  and 

there  commanded  the  assistance  of  the  said in  securing  and  con- 

vejing  to  the one of  the of 

aforesaid,  that  had  then  and  there  been  duly  etrrested  by  the  said 

policeman,  and  police  officer  as  aforesaid,  against  the  peace  of  the  people  of 
the  State  of  New  York,  and  the  form  of  the  statute  in  such  case  provided. 


Subscribed  and  sworn  before  me, ) 
this day  of 1883.      ) 


No.  96. 

InformatMn  for  interfering  toith  an  officer, 

STATE  OF  NEW  YORK,  )  ^  . 
Renbbelaer  Couktt.        ) 

being  duly  sworn,  deposes  and  says  that  he 

is  a  policeman  in  said  city  of  Troy;  that  on  the day  of , 

188. .,  at  the  city  of  Troy,  in  said  county, ,  with 

force  and  arms,  did  unlawfully,  designedly  and  feloniously,  forcibly  interfere 

with ,  he  then  and  there  being  a  member  of  the 

police  force  of  the  city  of  Troy,  to  wit,  a  policeman, and 

having  in  legal  custody  one ,  upon  a  criminal 

charge,  to  wit,  upon  the  charge  of ,  committed 

by  him,  the  said ,  upon  one .* , 

by  [state  the  nature  of  the  offense]. 

Subscribed  and  sworn  before  me,  } 
the dayof ,1882.     f 


BTATE  OP  NEW  YORK. .  ^  . 
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No.  97. 

IitfonnaUan  for  la/rcw,y. 

,  being  duly  sworn,  says  he  resides  at ; 

that  on  the day  of ,  1882,  in  said  city  [or  townj  afore- 
said, divers  goods,  chattels,  money  and  property  of  deponent,  of  the  kind, 
description  and  value  as  follows,  to  wit  [give  description  and  value  with 
particularity],  were  feloniously  taken  and  stolen  and  carried  away  from  the 
possession  of  deponent  by  one  John  Doe,  by  [give  manner  of  the  taking]. 


8wom  before  me,  this ) 

day  of *. ,1883.     ) 


No.  96. 

Informatianfar  burglary,  flnt  degree  amd  IcMreeny, 

STATE  OF  NEW  YORK,  )  ^  . 

REKfiflBLAER  GOtFNTY.        )      " 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in  the of ;  that  on  the day  of , 

188 ,  at  the  city  of in  said  county, with 

force  and  arms,  about  the  hour  of in  the  night-time  of  the  same 

day,  the  dwelling-house  of  another,  to  wit,  of  one 

there  situate,  feloniously  and  burglariously  did  break  into  and  enter  by  forcibly 

bursting  and  breaking  an  outer  door  of  the  said  dwelling,  or  by 

in  which  said  dwelling-house  there  was  then  at  the  same 

time  some  human  being,  to  wit, ,  with  intent  feloniously 

and  burglariously  to  commit  some  crime  therein,  to  wit,  then  and  there  the 

goods  and  chattels  of  the  said in  the  said  dwelling-house 

then  and  there  being,  and  then  and  there  feloniously  and  burglariously  to  steal, 

take  and  cany  away,  and 

of  the  value  of dollars,  of  the  goods,    chattels  and  property 

of  the  said in  the  said .  dwelling-house  then  and  there 

being,  feloniously,  burglariously,  did  steal,  take  and  carry  away  by 


Taken,  subscribed  and  sworn  to  before  me, ) 
this day ) 
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Na  90. 

Information  for  la/reeny  from  the  person, 

STATE  OF  NEW  YORK,  )  ^  . 

County  op f 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in  the of ;  that  on  the day  of 

188. . . .,  at  the  city  of ,  in  said  county, with 

force  and  arms,  from  the  person  of 

of  the  Talue  of dollars,  of 

the  goods,  chattels  and  personal  property  of  the  said 

then  and  there  being  found,  feloniously  did  steal,  take  and  carry  away  by 
[give  manner  of  the  carrying  away]. 


Subscribed  and  sworn  before  me,  ) 
this day  of > 


No.  100. 

InformaMon  for  robbery,  flr$t  degree, 

STATE  OF  NEW  YORK, )  ^  . 

County  OP ) 

,  being  duly  sworn,  says  that  he  resides  at 

;  that,  on  the day  of ,  at  the  city 

[or  town]  of ,  in  said  county with  force 

and  arms,  in  and  upon  one ,  then  and  there 

being,  feloniously  did  make  an  assault,  and  him,  the  said 

did  then  and  there  feloniously  put  in  fear  of  some  immediate  injury  to  his 
person  and  in  danger  of  his  life,  did  then  and  there  feloniously  and  violently 
steal,  take  and  carry  away  from  the  person,  and  against  the  will  of  the  said 

,  value  of dollars,  of 

the  goods,  chattels  and  property  of  the  said .' 

by  [state  the  manner  of  taking]. 


Sworn  and  subscribed  to  before  me 
this day  of 


I 


Ka  101. 

If^ormaMon  for  burglary  and  la/reen/y. 

STATE  OF  NEW  YORK, )  ^  . 

County  OP ,     ) 

behig  duly  sworn,  deposes  and  says  that 

he  resides  in  the of ;  that,  on  the day  of 

188...  at  the  city  of ,  in  said  county, 

with  force  and  arms,  the 
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of  one there  situate,  feloniously  and  burglariously 

did  break  into  and  enter,  the  same  being  a as  above, 

in  which  divers  goods  and  merchandise  and  valuable  things  were  then  and 
there  kept  for  use,  sale  and  deposit,  to  wit,  the  goods  and  chattels  of  the  said 

,  in  said as  above, 

then  and  there  being,  then  and  there  feloniously  and  burglariously  to  steal, 

take  and  carry  away of  the  value  of 

dollars,  of  the  goods  and  chattels  and  property  of  the  said 

in  the  said as  above,  so  kept  as  aforesaid,  then  and 

there  being  feloniously  and  burglariously  did  steal,  take  and  carry  away  by 
[state  the  manner  of  taking]. 


Taken,  subscribed  and  sworn  to  before  me 
this day  of 


f 


Ko.  102. 

Trtformoition  far  reaMng  stol&n  gooda. 

STATE  OP  NEW  YORK,  I  ^  . 

COUWTY  OF 3     " 

,  being  duly  sworn,  says  that  he  resides  in 

the of ;  that,  on  the day 

of ,  188. .,  at  the  city  of ,  in  said  county, 

,  being  a  person  of  evil  name  and  fame  and  dis- 
honest conversations,  and  common  buyer  and  receiver  of  stolen  goods,  with 

force  and  arms, 

of  the  value  of dollars,  of  the  goods  and  chattels  of 

by ,  then  lately  before  feloniously  stolen  of  the  said  . . . '. , 

unlawfully,  unjustly  and  for  the  sake  of  wicked  gain,  did  feloniously  receive 

and  have  the  said ,  then  and  there  well  knowing  the  said 

goods  and  chattels  to  have  been  feloniously  stolen;  that  the  facts  upon  which 
this  affidavit  is  based  are  as  follows  :  [State  the  facts  and  circumstances.] 


Subscribed  and  sworn  to  before  me,  ) 
this day  of ) 


Ko.  108. 

Information  for  embeuiement. 


STATE  OF  NEW  YORK,  >  ^  . 

COUHTY  OF ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  iu  the of ;  that  on  or  about  the 

day  of 188..,  at  the  city  of , 
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in  said  county,  one being  a  servant  or  agent  of 

,  and  not  an  apprentice,  nor  within  the  age  of 

eighteen  years,  did  feloniously  embezzle  and  convert  to  his  own  use,  without 

the  assent  of  the  said ,  the  property  of  the  said 

,  which  had  come  into  possession  of  said 

as  such  servant  or  agent  by 


Subscribed  and  sworn  to  before  me,  ) 
this day  of > 


Ka  104. 

Inf<¥rm<Uion  for  UM, 


STATE  OP  NEW  YORK, )  ^ . 
County  OF f 

,  being  duly  sworn,  says  that  he  resides  in  the 

of ;  that  on  the day  of instant, 

at ,  in  said  county,  one did 

falsely,  maliciously  and  scandalously  frame,  make,  write  and  compose  in  a 
certain  false,  scandalous  and  libelous  writing  of,  concerning  and  against  the 
said ,  to  the  purport  and  effect  following,  to  wit: 


and  that  with  intention  to  scandalize  and  disgrace  the  said 

and  to  bring  him  into  contempt,  infamy  and  disgrace,  the  said 

did  afterwards,  on  the day  of at 

the aforesaid,  openly  deliver  and  publish  to the 

said  false,  scandalous  and  libelous in  that  he  did 


Subscribed  and  sworn  to  before  me,  \ 


this day  of 


[«.; 


Ka  106. 

InformatUm  for  cusauU  with  a  sharp  and  dangorottB^weapoiK 
STATE  OP  NEW  YORK, 

GOUNTT  OF 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the 

day  of ,  188..,  at  the ,  in  said 

county, with,  force  and  arms,  in  and 

upon  the  said ,  then  and  there  being,  did  make  an  assault, 

and the  said with  a  certain ,  the 
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said ,  being  then  and  there  a  sharp,  dangerous 

weapon,  which  the  said ,  then  and  there,  in  his 

' hand  had  and  held,  then  and  there  did  beat,  strike,  cut,  stab  and 

wound,  with  intent  upon  him,  the  said ,  then 

and  there  feloniously  to  do  bodily  harm,  without  justifiable  or  excusable 
cause,  by 


Subscribed  and  sworn  before  me,  ) 
the day  of ) 


Kg.  106. 

Informat/um  for  seduction. 

STATE  OF  NEW  YORK, )  ^  . 

County  op ) 

,  being  duly  sworn,  says  that  she  resides  in 

the of ;  that  on  the day  of 

188. .,  at  the in  said  county, with  force 

and  arms,  under  promise  of  marriage,  did  seduce  and  have  illicit  connection 

with  one she  the  said  . . : then 

and  there  being  an  unmarried  female  of  previous  chaste  character,  by  [state 
the  manner  and  circumstances]. 


Subscribed  and  sworn  to  before  me,  ) 
this day  of ) 


No.  107. 

InformaUon  far  forgery, 

STATE  OF  NEW  YORK,  )  ^  . 

County  of )    * ' 

,  being  duly  s'vom,  deposes  and  says  that 

he  resides  in  the of ;  that  one 

at in with  intent  to  injure  and  defraud, 

feloniously  did  falsely  make,  forge  and  counterfeit,  and  cause  and  procure  to 
be  falsely  made,  forged  and  counterfeited,  and  willingly  act  and  assist  in  the 

false  making,  forging  and  counterfeiting,  a  certain ,  which 

said  false,  forged  and  counterfeited is  as  follows,  that  is  to 

say 

by  [state  the  method  of  execution]. 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 
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No.  108. 

Information  agadnst  disorderly  p&rsony  under  Oode  of  Criminal  Prooedwre,  §  899, 

tfubdkidon  1. 
STATE  OP  NEW  YORK,  )  ^  . 

COUHTTOF ) 

of  No Street,  in  the  cily  of 

being  duly  sworn,  says  that  she  is  the  wife  of. 

of  said  city;  that  she  complains  of  her  said  husband  of  being  a  disorderly  per- 
son, according  to  section  899  of  the  Code  of  Criminal  Procedure,  for  that  he 
has  actually  abandoned  his  wife  and  children  without  adequate  support,  and 
has  left  them  in  danger  of  becoming  a  burden  upon  the  public,  and  he  neglects 
to  provide  for  them  according  to  his  means.  Deponent  further  says  that  for 
several  days  last  past  he  has  actually  abandoned  his  family  without  adequate 
support,  and  left  them  in  danger  of  becoming  a  burden  upon  the  public,  and 
that  such  family  is  not  possessed  of  property  or  of  the  means  of  obtaining  a 
livelihood  without  the  aid  of  such  husband. 


Subscribed  and  sworn  before  me, ) 
this. ..  .day  of ) 


No.  109. 

IvformaUon  against  disorderly  person^  under  Code  OriminoX  Jhroeedwre,  §  899, 

wubdivisMn '^, 
STATE  OF  NEW  YORK,  )      . 

COUITTYOP ) 

of  No Street,  in  the  city 

of  Troy,  being   duly  sworn,  says   that  she   complains  of  her   husband, 

of  said  city,  of  being  a  disorderly  person, 

according  to  section  899  of  the  Code  of  Criminal  Procedure,  for  that  he 
threatens  to  run  away  and  leave  his  wife  and  children  a  burden  upon  the  pub- 
lic, and  that  such  family  is  not  possessed  of  property  or  of  the  means  of  obtain- 
ing a  livelihood  without  the  aid  of  such  husband. 


Subscribed  and  sworn  before  me,  ) 
this. . .  .day  of 188. .      ) 
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No.  110. 

Iftfiyrma$ion  agaimt  diwrderlif  person,  under  Cfode  of  Criminal  Procedure,  §  899, 

eubdiiviBionSm 
STATE  OF  NEW  YORK,  )      . 

COUWTT  OF ), 

being  duly  sworn,  says  that  he  resides  in ; 

that  one is  a  person  in  said  city  [or  town],  of who 

pretends  to  tell  fortunes,  and  where  lost  and  stolen  goods  may  he  found,  in 
that  he  xx>8se88es  supernatural  gifts,  and  to  the  end  that  he  extort  money 
[describe  the  manner  of  operation,  etc.]. 

Subscribed  and  sworn  before  me,  ) 


this. . .  .day  of. 


Ho.  111. 

IitformaUon  agmmt  dieorderly  person,  under  Code  Criminal  Proeedwre,  §  899, 

aubdivisionA, 
STATE  OP  NEW  YORK,  l^. 

County  of ) 

being  duly  sworn,  says  that  he  resides  at 

that  one is  a  person  who  keeps  a  bawdy  house  in  the  city  of 

and  a  house  for  the  resort  of  prostitutes,  drunkards,  tipplers 

gamblers,  habitual  criminals,  and  other  disorderly  persons,  in  that  he 


Subscribed  and  sworn  before  me, ) 


this. . .  .day  of. 


Na  112. 

Ii\formation  aga/inet  disorderly  person,  under  Code  qf  Criminal  Procedure,  %  899, 

subdivision  6. 
STATE  OP  NEW  YORK, 

Ck)UMTY  OF 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in ;  that  one is  a  person  in  the  city  of , 

who  has  no  visible  profession  or  calling  by  which  to  maintain  himself,  but 
who  does  so  for  the  most  part  by  gaming,  in  that  he 


[«.  .* 


Subscribed  and  sworn  before  me, ) 
this day  of ) 
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No.  113. 

JnformaUon  against  duarderly  person,  under  Code  of  Oriminai  Procedure,  §  809, 

subdivision  6. 

STATE  OF  NEW  YORK,  )      . 
County  OF ) 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in ;  that  one in  the  city  of 

is  a  juggler,  common  showman  and  mountebank,  who  exhibits  and  peiforms 
for  profit,  puppet  shows,  wire  and  rope  danpers,  and  other  idle  shows,  acts 
and  feats,  in  that  he  [describe  acts  complained  of]. 

Subscribed  and  sworn  before  me,  ) 
this day  of ) 


No.  114. 

InformaUon  againsl  disorderly  person,  under  Code  of  Chiminal  Procedure,  §  899, 

subdivision!. 
STATE  OP  NEW  YORK,  )  ^  . 
Renssblaeb  Countt.      J 

,  being  duly  sworn,  says  that  he  resuies  in ; 

that  one in  the  said  city  of ,  is  a  person  who 

keeps  in  a  public  highway  or  place  in  said  city  of an 

apparatus  or  device  for  the  purpose  of  gaming,  and  who  goes  about  exhibit- 
ing tricks  and  gaming  therewith,  in  that  he  [describe  acts  complained  of]. 


Subscribed  and  sworn  before  me, )       . 
this day  of ) 


Ka  116. 

litfonnaUon  agoing  disorderly  person,  under  Code  of  Oriminai  Procedure,  §  899, 

subdivisions. 

STATE  OF  NEW  YORK,  )  ^  . 

County  OF f**' 

,  being  duly  sworn,  says  that  he  resides 

in ;  that  one 

is  a  person  who  plays  in  a  public  highway,  or  place,  in  said  city  [or  town] 

with  cards,  dice  and  other  apparatus  or  device  for  gaming;  that  [set  out  the 

specific  acts  complained  of]. 

Subscribed  and  sworn  before  me,  ) 
this...  day  of ) 


[m.  .* 
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No.  116. 

htfcrmaUon  against  diaorderly  perton,  uikder  Code  qf  Oriminal  Proeedture,  g  800, 

tubdivinon  9. 
STATE  OF  NEW  YORK, 

County  of. 

,  being  duly  sworn,  says  that  he  resides 

in ;  that 

who  is  an  habitual  criminal,  and  adjudged  such  at  . '. in 

in  the  State  of  New  York,  on  the day  of ,  was  found  in 

in  said  city  of as  follows: 

under  circumstances  giving  reasonable  ground  to  believe  that  he  was  intend- 
ing or  waiting  the  opportunity  to  commit  the  crime  of 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 


4  • 


No.  117. 

Tftformatian  againti  Kahituai  <jrimindl,  under  Code  Orminal  Procedure,  %  612, 

mbdivision  1;  also  %  899,  subdmsion  9. 

STATE  OP  NEW  YORK. )  ^  . 

County  OF ) 

,  being  duly  sworn,  says  that  he  resides 

in , ;   that  ...,  who  is  an 

habitual  criminal,  and  adjudged  such  at ,  in , 

in  the  State  of  New  York,  on  the day  of ,  was 

found  in ,  in  said  city  of .*. .,  in  i)088ession 

of ,  a  deadly  and  dangerous  weapon,  and  in 

possession  of ,  a  tool,  instrument  and  material 

adapted  to  and  used  by  criminals  for  the  commission  of  crime;  said  possession 
was  as  follows : 


Subscribed  and  sworn  before  me, ) 
this day  of i 
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[m..* 


No.  118. 

InfoTination  againtt  voffrant,  under  OodeOrimrud  Procedure^  §  887,  subdivision  1. 

STATE  OP  NEW  YORK, 

County  OF 

,  of  the  city  of >  being 

duly  sworn,  says  that  one ,  who  is  now  in  said 

city  [or  town]  of ,  is  a  person  who,  not  having  visible 

means  of  support,  lives  without  employment,  in  that  he  [state  circumstances 
and  facts  leading  to  that  belief]. 


Sworn  and  subscribed  before  me,  ) 
this day  of ) 


No.  119. 

Information  against  vagranit,  under  Cods  OrinUnal  Procedure,  §  887,  subdMmon% 

STATE  OF  NEW  YORK,  )      . 

County  OF i 

,  being  duly  sworn,  says  that  he  resides  in 

the of ;  that 

who  resides  in ,  is  a  person  who,  being  an  habitual  drunkard, 

abandons,  neglects  and  refuses  to  aid  in  the  support  of  his  family,  in  that 
he 


Subscribed  and  sworn  before  me, ) 


this  ......  day  of 


No.  120. 

Infi/rmatUm  against  vagrant,  under  Cods  OrinUnal  Procedure^  g  887,  stibdieision  8. 

STATE  OP  NEW  YORK,  )      . 

County  OF ) 

,  being  duly  swo^,  sajrs  that  he  resides  in 

the of ;  that 

who  resides  in ,  is  a  person  who  has  contracted  an  infectious 

and  other  diseases  in  the  practice  of  drunkenness  and  debauchery,  requiring 
charitable  aid  to  restore  him  to  health,  in  that  he 


Subscribed  and  sworn  before  me, ) 
this day  of i 
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Ko.  121. 

IriftyrmoUion  against  vagrant,  under  Code  of  Orirninal  Proendwre,  %  887, 

9uJbdxvmon^ 
STATE  OF  NEW  YORK,  )  ^  . 
County  OF ^.     ) 

,  being  duly  sworn,  says  that 

who  resides  at ,  is  a  common  prostitute,  who  has 

no  lawful  employment  whereby  to  maintain  herself;  that  she  [state  facts  and 
circumstances  on  which  affidavit  is  based]. 


Subscribed  and  sworn  before  me,  ) 
this day  of ' 


No.  122. 

I'nfcrmaiior^  against  vagrant,  under  Code  of  Criminal  Proeedwre,  %  977, 

subdivision^, 
STATE  OP  NEW  YORK,  )  ^  . 
CtoUNTYOP. J*^' 

,  being  duly  sworn,  says  that  he  resides  in 

;  that ,  in  the  said  city 

of ,  is  a  person  who  wanders  abroad  and  begs  in  said  city 

aforesaid,  and  who  goes  about  from  door  to  door  in  said  city,  and  places  him- 
self in  the  streets,  highways,  passages  and  other  public  places  in  said  city,  to 
beg  and  receive  alms,  in  that  he  [state  facts  and  circumstances]. 


Subscribed  and  sworn  before  me 
this day  of 


■! 


No.  128. 


[m.  ; 


If^f&rmaJtion  against  vagrant,  under  Code  of  Criminal  Procedure,  §  887, 

subdivision  6. 
STATE  OF  NEW  YORK. 
County  of 

,  Demg  auiy  sworn,  says  that  he  resides  in 

the ;  that in  said 

city  [or  town]  of is  a  person  who  wanders  abroad  and  lodges 

in  taverns,  groceries,  ale-houses,  watch  and  station-houses,  out-houses,  market 
places,  sheds,  stables,  bams  and  uninhabited  buildings,  in  said  city,  and  in 

26 
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the  open  air,  and  not  giving  a  good  account  of  himself,  in  that  he  [set  op 
facts  of  the  case]. 


Bubscribed  and  sworn  before  me,  ) 
this day  of ) 


No.  IM. 

Iftformatian  agcUnst  vagrant,  under  Code  of  Orminal  Procedure,  §  887,  tub- 

dmnon  7. 
STATE  OP  NEW  YORK,  )  ^  . 

County  of i 

,  being  duly  sworn,  says  that  he  resides  in 

;  that in  said  city  of 

is  a  person  who,  having  his  face  painted,  discolored,  covered  and  concealed, 
and  being  otherwise  disguised  in  a  manner  calculated  to  prevent  his  being 
identlBed,  appears  in  a  road  and  public  highway  in  said  city,  and  in  a  field, 
lot,  wood  and  indosure  in  said  city,  in  that  [give  facts  and  circumstances  in 
detail]. 


Subscribed  and  sworn  before  me,  ) 
this day  of i 


No.  125. 

Ittformatton  against  vagrant,  under  Code  Oriminal  Procedure,  g  887,  eiibdieinon  8. 

STATE  OF  NEW  YORK,  }  ^  , 

CtoUWTT  OF I 

being  duly  sworn,  says  that  he  resides  at 

,  in  the  city  [or  village]  of ,  and  that 

is  a  chilli  between  the  ages  of  five  and  four- 
teen years,  to  wit,  of  the  age  of  nine  years,  having  sufficient  bodily  health  and 
mental  capacity  to  attend  the  public  schools,  and  that  on  the. . .  .day  of 

•. .  .1882,  in  the  city  of ,  the  said 

was  found  wandering  abroad  during  the  school  hours  in  the  streets  of  the  city 

of a  truant  without  lawful  occupation,  in  that  [describe  acts 

and  circumstances]. 


Subscribed  and  sworn  before  me,  ) 
this. ..  .day  of ) 
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No.  126. 

Information  against  disorderly  ehOd, 

STATE  OP  NEW  YORK,  )  ^  . 

County  of )    " 

,  being  duly  sworn,  deposes  and  says  that  .  .he 

in that is  a  dis- 
orderly child,  for  that  .  .he deserted  h. .  home 

without  good  and  sufficient  cause,  and  kept  company  with  dissolute  or  vicious 

persons,  against  the  lawful  commands  of  h 

and  is  a  disorderly  child  within  the  intent  and  meaning  of  the  statute;  and  is 

of  the  age  of years;  tiiat  the  facts  upon  which  this  affidavit  is 

based  are  as  follows: 


Subscribed  and  sworn  before  me,  ) 
this. . .  .day  of 3 


No.  127. 
Ir^armaiian  againA  persons  seUing  chaMels,  under  Laws  of  1868,  chapter  280. 

STATE  OF  NEW  YORK,  )  ^  . 

CJOUNTY  OF f 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in ;  that   he  did,  on  the day  of , 

188. . ,  hire,  loan  and  let  to  one ,  a , 

and  said did,  without  the  consent  of , 

who  is  the  owner  thereof,  sell  and  deliver  the  same,  or  did  pawn  or  pledge 

the  same,  at ,  to  one ,  and  obtained 

thereon  and  therefor  the  sum  of 


Subscribed  and  sworn  before  me, ) 
this day  of ) 


No.  128. 

Iftfofrnation  agairhst person  sMng  material,  etc,,  famished  to  be  manufactured, 

under  Laws  of  1881,  chapter  419. 

STATE  OP  NEW  YORK,  )  ^  . 

County  of ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the 

day  of ,  at  the ,  of ,  one 

did  willfully  pawn,  pledge,  sell  and  convert  to 
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h. . .  own  use,  material,  to  wit :  

of  the  value  of ,  furnished  to  h. . .  by 

for  the  purpose  of  being  manufactured  into by 


Subscribed  and  sworn  before  me,  ) 


this day  of 


No.  Id9. 

InformaHon  agamgt  fighting  animaU,  eie.,  under  Laws  of  1874,  chapter  12,  §  7. 

STATE  OP  NEW  YORK,  )  ^  . 

County  OF ) 

,  being  duly  sworn,  complains,  deposes  and  says, 

that  he  resides  in  the of ;  that  he  has  just  and  rea- 
sonable cause  to  suspect  and  does  suspect  that  certain  of  the  provisions  of  law 
relating  to  and  affecting  animals,  and  especially  the  provisions  of  the  follow- 
ing laws  made  and  passed,  to  wit:  "  An  act  to  prevent  prize  fights  and  fights 
among  game  animals,"  passed  April  4, 1856,  and  "An  act  for  the  more  effectual 
prevention  of  cruelty  to  animals,"  passed  April  12,  1867,  and  "  An  act  relat- 
ing to  animals,"  passed  February  11,  1874,  are  being  and  are  about  to  be  vio- 
lated by 

at  and  within  the  particular  building  and  place  within  the , 

known  as ,  and  now  occupied,  kept  and  used  by 

Wherefore  this  deponent  prays  that  a  warrant  may  be  immediately  issued 
and  delivered,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  any 
person  authorized  by  law  to  make  arrest  for  such  offenses,  authorizing  him  to 

enter  and  search  such  building  and  place,  and  to  arrest  the  said 

by  whatsoever  names  they  may  be  known  or  called,  or  any  or  either  of  them 
there  present  from  violating  any  of  said  laws,  and  to  bring  such  person,  when 
so  arrested,  before  the  nearest  magistrate  of  competent  jurisdiction,  to  be 
dealt  with  according  to  law. 


Subscribed  and  sworn  before  me,  ) 
this day  of > 


No.  IdO. 

litfarrnatianfar  reckless  driving ,  under  Laws  1824,  chapter  347,  §  2;  Laws  1826 

chapter  254,  §§  6,  7,  9. 
STATE  OP  NEW  YORK,  )  ^  . 

County  of ) 

,  being  duly  sworn,  deposes  and  says,  that  he 

resides  in  the of ;  that  one , 

who  was  then  and  there  driving  a  certain  carriage,  to  wit,  a , 
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upon  a  certain  turnpike  road  or  public  highway  within  this  State,  to  wit, 

upon  a  certain in  the of 

which  then  and  there  was  such  a  turnpike  road  or  public  highway,  with  or 
without  passengers,  in  said  carriage,  did  then  and  there  at  the  time  and  place 
aforesaid,  willfully,  unlawfully,  wickedly  and  maliciously  run,  cause  or  per- 
mit to  be  run  his  horses  then  and  there  attached. 


Bubscribed  and  sworn  before  me,  > 
this day  of ^ 3 


No.  181. 

Information  for  keeping  gambUng  piace,  under  Lana  1861,  dinpter  504,  %  1. 

STATE  OP  NEW  YORK, )  ^  . 

COUWTTOF f 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that on 

the day  of ,  and  at  the  present  time,  did  and  does  keep 

a  room,  building,  arbor,  booth,  shed,  tenement,  boat  or  float,  to  wit: 

at ,  in  the of to  be 

used  or  occupied  for  gambling,  to  wit: ,  or  did  or  does 

knowingly  permit  the  same  to  be  used  or  occupied  for  gambling,  to  wit: 

,  being  the  owner,  superintendent  or  agent  of  a  room, 

building,  arbor,  booth,  shed,  tenement,  boat  or  float,  to  wit: 

at ,  in  the of ,  did  and  does 

rent  the  same  to  be  used  or  occupied  for  gambling,  to  wit: 


Subscribed  and  sworn  before  me, ) 
this day  of ) 


Kg.  132. 

InformaUon  for  keeping  pHace  for  flghMng  amimdle,  etc,  under  Imim  1867, 

chapter  875,  §  2. 
Comnr  ot  Renssblabr,  m.; 

,  being  duly  sworn,  says  that  he  resides  at 

;  that  on  the day  of , 

in  the  city  [or  town]  of ,  in  the  said  county  of ,  one 

willfully,  unlawfully  and  wickedly,  did  keep, 

use,  was  connected  with  as ,  interested  in  the  management 

of,  did  receive  money  for  the  admission  of  divers  persons  to  a  certain  place, 
to  wit: for  the  purpose  of,  and  such  place  was 
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then  and  there  kept  or  used  for  the  purpose  of  fighting  or  baiting  certain  bulls, 
bears,  dogs,  cocks  or  other  creatures,  to  wit: 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 


No.  188. 

Ir^ormaMon  f&r  wnfimng  eoiDs  %n  a  cr&toded  conditum,  under  Laws  1864, 

cha^pterSiL 
STATE  OF  NEW  YORK, )  ^  . 

COUKTT  OF ) 

^ ,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that,  on  the day  of 

,  at  the of ^,iD.  the  county  of 

,  one wickedly,  unlawfully  and 

willfully,  then  and  there,  to  wit,  in ,  in  said  city, 

did  keep  divers  cows  for  the  production  of  milk  for  market,  sale  or  exchange, 
in  a  crowded  and  unhealthy  condition,  or  did  feed  divers  cows,  then  and  there 

kept  by  him,  the  said ,  on  food  that  produces 

impure,  diseased  and  unwholesome  milk,  to  wit,  distillery  waste,  usually 

called  swill,  or ,  in  violation  of  the  statute  in  such  case 

madd  and  provided. 


Subscribed  and  sworn  before  me, ) 
this day  of ) 


iis. : 


No.  184. 

Iitfarm€tH(m  far  ctbandoning  maimed  ereature  in  a  pubiUc  pioM, 

STATE  OP  NEW  YORK, 

CJOUNTT  OF 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that,  on  the day  of 

,  one did  willfully,  unlawfully 

and  wickedly,  then  and  there,  abandon  to  die,  in  a  certain  public  place  in  said 

city  of  Albany,  to  wit, a  certain  maimed, 

sick,  infirm  and  disabled  creature,  to  wit  [describe  the  particular  case  com- 
plained of]. 


Subscribed  and  sworn  before  me, ) 
this day  of ) 
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No.  136. 

Ir^armation  for  torongs  affecting  puhUe  moneys,  etc.,  under  Laws  1875, 

chapter  19,  g  1. 
STATE  OP  NEW  YORK,  )  ^  . 

CJOUNTT  OF ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  one 

with  intent  to  defraud,  did  wrongfully  obtain,  receive,  convert,  pay  out  and 
dispose  of,  or  who,  with  like  intent,  by  willfully  paying,  allowing  or  auditing 

a  false  or  unjust  claim,  or  did  aid  or  abet in 

wrongfully  obtaining,  receiving,  converting,  paying  out  or  disposing  of 
money,  funds,  credits  and  property  held  or  owned  by  this  State,  or  held  or 
owned,  officially  or  otherwise,  for  or  on  behalf  of  a  public  or  governmental 
interest,  by  a  municipal  or  other  public  corporation,  board,  officer,  agency  or 
agent  of  a  city,  county,  town,  village  and  civil  division,  subdivision,  depart- 
ment or  portion  of  this  State,  to  wit: 

by*;!;;!i!!!i;;!!;;!!!!!!!!!!;;!!!!;!!!!!;!!!;;;!;!!;;;!!;!;!;;!;;;!;;;;; 


Subscribed  and  sworn  before  me, ) 
this day  of ) 


No.  186. 

IitfarmaHon  against  person  Tumng  custody  of  chUd  permitted  to  beg,  under  Laws 

1881,  chapter  496,  §  2. 

STATE  OF  NEW  YORK.  )  ^  . 

COUHTY  OP )        * 

,  being  didy  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that 

has  the  custody  of ,  a  child  under  the  age  of  fourteen 

years,  and  permits  and  neglects  to  restrain  such  child  from  begging,  gathering 
picking  and  sorting  of  rags,  and  from  collecting  cigar  stumps,  bones  and 
refuse  from  markets  in  said  city  of ,  in  that   he 


Subscribed  and  sworn  before  me,  { 
this day  of ) 
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[m.  ; 


No.  187. 

Infirnnation  for  seUing  mortgaged  property,  under  Lomb  of  1871,  ehapter  77. 
STATE  OP  NEW  YORK, 

COUUTT  OF 

,  being  duly  sworn,  deposes  and  says  that 

he  resides  in  the of ;  that  on  the day  of 

one gave,  executed  and  delivered  to 

a  mortgage  upon  certain  personal  property, 

to  wit: 

of  the  value  of dollars. 

That  afterwards  and  on  the day 188.  .at 

in  said  county  of  Albany,  while  the  said  mortgage  was  a  lien  on  the  said  per- 
sonal property,  the  said with  intent  to  defraud  said 

the  mortgagee  of  said  property,  or 

a  purchaser  of  said  property  from  said did  willfully, 

maliciously  and  unlawfully  sell,  assign,  exchange  and  secrete  the  aforesaid 

personal  property  so  mortgaged  or  sold  as  aforesaid  by  said 

to  said by , 


Subscribed  and  sworn  before  me, ) 
this day  of ) 


No.  188. 

Information  for  setting  on  foot  JlgTUe  among  game  ofdmdU,  under  Laws  qf 

1856,  chapter  98. 

STATE  OF  NEW  YORK,  )  ^  . 
County  of ) 

,  being  duly  sworn,  deposes  and  says  that 

he  resides  in  the of ;  that  on  the 

day  of at  the of in  the  county 

of one did  wickedly,  unlawfully  and  willfully 

set  on  foot,  instigate,  move  to,  carry  on,  promote,  engage  in  as  a  witness, 

assistant,  umpire  or  judge,  or  did 

towards  the  furtherance  of  a  premeditated  fight  or  contention  between  game 
birds,  game  cocks,  dogs,  bulls,  bears,  dogs  and  rats,  dogs  and  badgers  or  other 

animals,  to  wit: which  had  been 

theretofore  and  was  then  and  there,  to  wit:  on  the  day  aforesaid  at  the 

and  in  the  county  aforesaid,  oremeditated  by  certain 

persons 

who  then  and  there,  to  wit:  at  the  time  aforesaid,  and  in  the  place  aforesaid, 
did  have  the  ownership  or  custody  of  such  animals,  to  wit:  of  the  afore- 
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said. ,   in  violation  of  the  statute  in  such  case  made  and 

provided. 


Subscribed  and  sworn  before  me,  ) 
this dayof. j 


[m.  ; 


No.  189. 

If^fbrmoHcn  against  permitting  a  place  to  be  kaptf&r  fighting  doge,  eto.^  under 

Lam  of  1867,  chapter  875,  g  2. 

STATE  OP  NEW  YORK. 
County  OP 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in  the of ;  that  on  the day  of 

one did  permit  and  suffer  a  certain  place,  to  wit, 

to  be  kept  and  used  for  the 

purpose  of  fighting  or  baiting  bulls,  bears,  dogs,  cocks  or  other  creatures,  to 

wit, he,  the  said 

being  the thereof. 


Subscribed  and  sworn  before  me,  ) 
this dayof i 


[m.  ; 


No.  140. 

Informatum  againet  person  arrested  without  warrant  for  committing  feUmy  in 
another  coun^,  under  Code  of  Criminal  Procedure,  g  477,  subdimsion  8. 

STATE  OF  NEW  YORK 

COUITTY  OF 

,  being  duly  sworn,  deposes  and  says  that  he  is  a 

policeman  [or  other  officer]  in  the aforesaid;  that  having  reasona- 
ble cause  for  believing  that  one committed  the  crime 

of in he  arrested  him  without  a 

warrant  on  the day  of ,  at  said ;  that  the 

grounds  of  deponent  for  believing  that  said committed  said 

crime  are  as  follows  :    [Describe  grounds  of  belief.] 


Subscribed  and  sworn  before  me,  ) 
this dayof ) 
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No.  141. 

Information  fi>r  puUie  intoxioaiion. 
NEW  YORK.  I 


,  being  duly  Bworn,  deposes  and  sajs  that  he 

,11  [or  other  ofScer]  of  the ;  that  the  above- 

laat  was,  on  the day  of 188.., 

i&toiicated  in  a  public  street  or  place,  to  wit; 

contrary  to  the  prOTiaioos  of  the  act  entitled  "An 

IS  intemperance  and  to  regulate  the  sale  of  intoxicating  liquon," 
16,  18S7,  and  the  act  amendatory  thereof,  passed  May  11,  1868. 

id  sworn  before  me,  I 


No.  149. 

\  for  (utavU  leiih  intent  to  TavuHi  a  leamasi  (if  ten  yean  andovet 
NEW  YORK,  I 


,  being  duly  sworn,  deposes  and  says  that  he 

of  ...I ;  that  on  the day 

,  188..,  at  the  in  said  county,  one 

with  force  and  arms,  in  and  upon , 

there  being  a  woman  of  the  age  of  ten  years  and  upwards,  vio- 
ily  and  feloniously,  did  make  an  assault,  and  her,  the  said 

, ,  then  and  there  violently,  forcibly  and  against  her 

sly  did  ravish  and  carnally  know  [describe  tlie  manner  of  effect- 


id  sworn  before  n 
day  of , 


No.  143. 
y/ainit  amauU  with  intent  to  TamA  a  woman  under  tlieageof  ten 

NEW  YORK,  )„  . 


. .,  being  duly  sworn,  says  that  he  resides  In 

with  force  and  arms  In  and 

.,  she  then  and  there  being  a  woman  of  the  age 


♦  i 
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of  nine  years,  violently,  forcibly  and  feloniously  did  make  an  assault,  and  her 

the  said then  and  there  violently,  forcibly  and 

feloniously,  and  against  her  will,  did  ravish  and  carnally  know  by  [describe 
the  assault]. 


Subscribed  and  sworn  before  me, ) 


this day  of 


No.  144. 

InformaUon  for  assaitU  with  intent  to  rcmsh  toaman — ten  years  and  aver. 

County  of ss.: 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the day  of 

,  188  ..,  at ,  in  said  cotmty, with 

force  and  arms,  in  and  upon ,  she  then  and  there  being  a 

woman  of  the  age  of  ten  years  and  upwards,  in  the  peace  of  God  and  of  the 
said  people  then  and  there  being,  violently,  forcibly  and  feloniously,  did  make 

an  assault,  and  her,  the  said ,  then  and  there 

violently,  forcibly  and  against  her  will,  feloniously  did  ravish  and  carnally 
know  by .^ 


Taken,  subscribed  and  sworn  before  ) 
me,  this day  of  . .  • .,  188  . .     i 


Justice  of  the  Peaee  (or  BoUee  Justice), 


No.  145. 

Information  for  seisure,  etc. ,  ofgafnl>Ung  appc^ratita,  under  Laws  IQSl,  chapter  504. 

County  of ,  «.; 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  one has 

committed  an  offense  against  the  provisions  of  "An  act  more  effectually  to 

suppress  gambling,"  passed  July  10, 1851,  in  that  he  did 

and  has,  as  deponent  has  reason  to  believe  and  does  believe,  upon  his  person 

or  at ,  in  the of ,  certain  articles 

of  personal  property,  to  wit: or  gambling  tables,  devices  or 

apparatus  for  the  purpose  of ,  or  public  or  private  lottery 

policies,  to  wit: ,  the  discovery  of  which  may  lead  to 

establish  the  truth  of  said  charge  for  which  complaint  is  hereby  made  against 
said 

Wherefore,  deponent  prays  that  a  warrant  may  issue  as  provided  by  law  for 

the  arrest  of  said ,  for  diligent  search  to  be  made  for  such 

property,  tables,  devices  or  apparatus,  and  if  found,  to  bring  the  same  before 
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the  magistrate  or  justice  issuing  the  warrant,  or  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  or  most  accessible  magistrate  in  the 
county  of 


Subscribed  and  sworn  before  me 
this  ....  day  of ,  188  ... 


me  ) 


Pdioe  JusHee  {or  JusUee  of  the  Psace), 


No.  146. 

IrtformaUon  for  auauU  toith  intent  to  kUL 

County  of ,  «. : 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the of , 

188 at  the in  said  county 

with  force  and  arms,  in  and  upon  the  said 

then  and  there  being,  feloniously  did  make  an  assault,  and the  said 

,  with  a  certain ,  which  the  said 

then  and  there  in hand  had  and  held,  the  said being 

then  and  there  a  deadly  weapon,  and  such  means  and  force  as  was  then  and 
there  likely  to  produce  death,  feloniously  did  beat,  strike,  cut  and  wound 

with  intent  him,  the  said ,  then  and  there,  feloniously 

and  willfully  to  kill  by 


Subscribed  and  sworn  before  me, 
this. ...  day  of 


sfore  me, ) 
.,188.,     ) 


PoUee  Justice  {or  Justice  of  the  Baaee), 


No.  147. 

Information  against  child  begging,  etc.,  under  section  898,  Code  of  Oriminal 

Procedure, 
County  of ,  w. ; 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in ;  that  on  the day  of ,  188 , 

one ,  a  child  of  the  age  of years,  was  found 

begging  for  alms  and  soliciting  charity  from  door  to  door  in  the  said , 

and  was  found  begging  for  alms  and  soliciting  charity  in  a  street,  highway 

and  public  place  in  said  city,  to  wit, 

in  that .  .he 


Subscribed  and  sworn  before  me,  ) 
this. . . .  day  of ,  188. .     ) 


PoUce  Justice  {or  Justice  of  ths  Peace), 
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No.  148. 

Irtfomuxtian  for  mayhem^  undsr  LaiM  1880,  chapter  449. 

STATE  OP  NEW  YORK,  }  ^  . 

County  of ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that,  on  the day  of 

,  188..,  at  the of ,  one 

i . .  then  and  there  feloniously,  willfully  and 

maliciously  did,  on  purpose,  and  from  premeditated  design,  or  with  intent  to 
kill  or  commit  a  felony,  to  wit,  cut  out  or  disable  the  tongue  of  one 

put  out  the  eye  of  one 

slit  or  destroy  the  lip  of  one,  or  slit  or  destroy  the  nose  of  one 

,  cut  off  or  disable  a  limb  or  member,  to  wit: 

of on  purpose 

by 


Subscribed  and  sworn  before  me, ) 
this day  of 188..     ) 

Pi}Ue6  JiisHee  {or  Justice  qf  ths  Poace), 


No.  140. 

Information  for  sea/rth  vxvrrarU,  under  Code  of  Criminal  Procedure,  §  393, 

subdinsion  8. 
STATE  OP  NEW  YORK,  )  ^  . 

ComrrY  OF ) 

,  being  duly  sworn,  says  that  he  resides  in 

;  that  the  following  property 

is  in  the  possession  of at , 

with  the  intent  to  use  it  as  the  means  of  committing  a  public  offense,  or  is  in 

the  possession  of ,  to  whom  said 

delivered  it  for  the  purpose  of  concealing  it,  or  preventing  its  being  discov- 
ered; that  the  facts  upon  which   this  affidavit  is  based   are  as  follows: 


Subscribed  and  sworn  befoie  me, 
this. . .  .day  of 188 


Police  Juitice  (or  Justice  of  the  Peace). 
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Ko.  100. 

InformaMon  far  BecMrch  Wivrramt,  under  Oode  of  OrinUruU  Procedure,  ieetion  792 

subdifsidon  2. 
STATE  OF  NEW  YORK, 

County  of 

,  being  duly  sworn,  says  that  he  resides  in 

;  that  the  following  property 


[m.  ; 


has  been  used  as  the  means  of  committing  a  felony  by , 

at or  is  in  the  possession  of , 

at or  is  concealed  in in. . . 

that  the  facts  upon  which  this  affidavit  is  based  are  as  follows: 


Subscribed  and  sworn  before  me,  ) 
this day  of 188..      J 

PcUce  Justice  {or  Justice  of  tfie  Pieace). 


No.  161. 

Information  for  search  wa/rrant,  urvder  Code  of  Orvmnal  Procedure,  section  792, 

subdmsion  1. 
STATE  OP  NEW  YORK,  )  ^  . 

COTJWTI  OP ) 

,  bein^  duly  sworn,  says  that  he  resides  in 

;  that  the  following  property 

has  been  stolen  or  embezzled  from at 

that is  the  owner  thereof;  that  said  property  has  been 

stolen  by and  is  now  in  his  possession,  or  the  pos- 
session of at the 

aforesaid,  or  is  concealed  in in  said 

that  the  facts  upon  which  this  affidavit  is  based  are  as  follows: 


Subscribed  and  sworn  before  me, ) 
this day  of 188. .      ) 

PoUce  Justice  {or  Justice  of  ihe  Peao^, 
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r   00«    • 


No.  162. 

iTiformaUon  for  fdony  or  mitdemecmor, 

STATE  OP  NEW  YORK, 
County  of 

,  being  duly  swom,  deposes  and  says  that  he  resides 

in '. . . ;  that  one at  the in  the 

county  of aforesaid,  on  the day  of 

188. .,  did  feloniously,  wrongfully,  unjustly,  unlawfully,  wickedly,  willfully, 

corruptly,  falsely,  maliciously  and  knowingly  violate  chapter of  the 

laws  of  the  State  of  New  York,  passed in  that  he  did. . . . 


Subscribed  and  sworn  before  me,  ) 
this. . .  .day  of 188. .     ) 

Police  Justice  {or  JtuHee  of  ^  Peace). 


No.  153. 

Information  for  maiidoue  tretpoM, 

STATE  OP  NEW  YORK,  >  ^  . 
County  of ) 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in street  in  the ,  in  the  county  aforesaid; 

that  on  the day  of ,  in  said  city,  one 

did  maliciously,  unlawfully,  willfully  and  wantonly 

Dy 


Subscribed  and  sworn  before  me,  > 
this dayof 188..     ) 

PaUce  Justice  (or  JutMoe  of  the  Peaee). 


No.  164. 

IrtfcrmaUon  for  overdriving,  etc.,  any  Uving  creature,  under  Laws  of  1867, 

chapter  4$75,  section  1. 

STATE  OP  NEW  YORK,  )  ^  . 

OOUNTYOF >"•• 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the day  of 

188.  .at  the of one did  willfully, 

unlawfully,  wickedly,  or  cause  or  procure,  to  overdrive,  overload,  torture, 
torment,  deprive  of  necessary  sustenance,  unnecessarily  beat,  cruelly  beat. 
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needlessly  mutilate,  needlessly  kiU,  a  certain  living  creature,  to  wit: 
by  then  and  there 


Subscribed  and  sworn  before  me,  ) 
this day  of 188..      ) 

PcUee  Justice  (or  Justice  of  the  Peace), 


No.  165. 

Information  for  aeaa/uU  wUk  intent  to  kiU  with  fire  arme, 

STATE  OP  NEW  YORK,  )  ^  , 

County  op ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the day  of 

188.  .at  the i in  said  county, with  force  and 

arms,  in  and  upon  the  body  of in  the  peace  of  the  said 

people,  then  and  there  being,  feloniously  did  make  an  assault,  and  to,  or  toward 

and  against the  said a  certain 

then  and  there  loaded  and  charged  with  gunpowder  and  lead,  which  the  said 

then  and  there  had  and  held  the  same,  being  then 

and  there  likely  to  produce  death,  willfully  and  ^feloniously  did  then  and 

there  shoot  off  and  discharge  with  intent  him  the  said 

thereby  then  and  there  feloniously  and  willfully  to  kill    

by 


Subscribed  and  sworn  before  me, ) 
this of....; 188..  ) 

FoUoe  Justice  {or  Justice  of  the  Peace), 


No.  166. 

Iirformaiion  for  murder  perpetrated  from  deliberate  design,  under  chapter  888, 

Laws  of  1876. 
STATE  OF  NEW  YORK,  ), 

County  op ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  one , 

of ,  in  the  county  of on  the day 

of ,  188 . .,  with  force  and  arms,  did  then  and  there  feloniously, 

willfully  and  intentionally,  and  from  a  premeditated  and  deliberate  design  to 

effect  the  death  of  one ,  kill  the  said 

by 


Subscribed  and  sworn  before  me,  ) 
this day  of ,  188..     f 


PtfUce  Justice  (or  Justice  of  the  Poace). 
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No.  157. 

Information  for  mandcmghleTf  finrst  degree — MUng  unborn  quick  ehUd — under 

2  JSdmond^s  SkUute,  681. 

STATE  OF  NEW  YORK.  )^  . 

County  OF ) 

,  being  duly  sworn,  deposes  and  says  that .  .he 

resides  in  the of ;  that  on  the day  of 

,  188. . . .,  at ,  in  the  county  of , 

one did  feloniously  and  willfully  kill  an  unborn  quick 

child  by  an  injury  to  the  mother  of  such  child,  in  that  .  .he  did 


Subscribed  and  sworn  before  me, 
this. . . .  day  of 


fore  me,  ) 
,  188..     ) 

FoUce  JusUce  (or  Juetioe  cf  the  Feaee), 


No.  158. 

IftformaHanfor  aUowing  diaabled  animcUe  toUein  highway »,  eto,,  in  vidaUon  qf 

aectum  2,  chapter  682,  Lam  1866. 

STATE  OF  NEW  YORK,  )      . 

County  OP ) 

being  duly  sworn,  deposes  and  says  that 

he  resides  in  the of ;  that  on  the day  of 

,  188..,  at  the ,  one , 

then  and  theretofore  being  the  owner,  driver  or  in  possession  of  a  certain  old, 
maimed  and  diseased  horse  or  mule,  which  had  theretofore  been  turned  loose 

or  left  disabled  in  a  certain  street,  lane  or  public  place  in  said 

to  wit, did  unlawfully,  willfully  and  wickedly, 

for  more  than  three  hours  after  knowledge  of  such  disability,  allow  such  horse 
or  mule  to  lie  in  a  certain  street,  lane  or  public  pjace  in  said  city  therein, 
to  wit, 


Subscribed  and  sworn  before  me,  ) 
this. . .  .day  of 188. .       f 

Police  Jv^BHee  {pr  Justice  of  the  Peace). 


No.  150. 

InformoMon  for  carrying  oreaturea  in  a  erud  manner,  under  chapter  875,  section  6, 

Lau>§  of  1867. 
STATE  OF  NEW  YORK, )  ^  . 

County  OF ) 

,  being  duly  sworn,  deposes  and  says  that 

he  resides  in  the of that  on  the day  of 

188..  one did  willfully, 

27 
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unlawfully  and  wickedly  carry  or  caused   to   be  carried  in   or   upon   a 

a  certain  creature,  to  wit, 

in  a  cruel  and  inhuman  manner,  by  then  and  there 


Subscribed  and  sworn  before  me,  ) 
this day  of 188. .      ) 

PdUee  JtuiUce  {or  Juttiee  cf  the  Pectee), 


No.  160. 

IftfarmaUon  for  murder  perpetrcUed  in  eommistiion  cfafdony,  under  Lauis  1856, 

chapter  9!^, 
STATE  OF  NEW  YORK,  )  ^  . 
County  OP ) 

,  being  duly  sworn,  deposes  and  says  that  he  resides 

in  the of ;  that  on  the day  of 

188. .,  at  the of in  the  county  of 

one did  feloniously  and  willfully  and  intentionally,  whilst 

engaged  in  the  commission  of  a  felony,  kill  one in  that 

he  did 


Subscribed  and  sworn  before  me,  ) 
this day  of 188. .     ) 

PdUce  Juetiee  (or  Justice  of  the  Pecbce). 


No.  161. 

Ir^ormaMon  for  murder  perpetrated  by  an  act  dangerous  to  others^  under  Lates 

1876,  chapter  838. 
STATE  OF  NEW  YORK,  )  ^  . 

County  of ) 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that,  on  the day  of 

,  188. . ,  at  the of in  the  county 

of ,  one did  feloniously,  willfully 

and  intentionally,  by  an  act  immediately  daDgerous  to  others,  and  evincing  a 

depraved  mind,  regardless  of  human  life,  did  kill  one , 

although  without  any  premeditated  design  to  effect  the  death  of  any  par- 
ticular individual,  in  that  .  .he  did 


Subscribed  and  sworn  before  me,  ) 
this day  of 188. .     ) 


IWee  Justice  (or  Justice  of  the  Pisc^, 


[«. ; 
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No.  162. 

InfonnaUon  for  injury  to  animai,  by  act  or  neglect,  in  molaMon  of  Loads  1866, 

chapter  682,  §  1. 
STATE  OP  NEW  YORK, 

County  op 

,  being  duly  sworn,  deposes  and  says  that  he 

resides  in  the of ;  that  on  the day 

of 188. .,  at  the ,  in  the  county  of 

one did,  by  his  act  or  neglect,  willfully,  wickedly 

and  maliciously  kill,  malm,  wound,  injure,  torture  and  cruelly  beat  a  certain 

horse,  mule,  ox,  cattle,  sheep  or  other  animal,  to  wit: 

belonging  to  him  the  said or  to  one 

by  then  and  there 


Subscribed  and  sworn  before  me,  ) 
this day  of 188..      J 

Poliee  JusUee  {or  Jiutice  qf  the  Peace). 


No.  168. 

Information  for  mdUdous  nmchief,  under  Laws  of  1877,  chapter  461. 

STATE  OP  NEW  YORK,  )  ^  . 

County  op ) 

,  being  duly  sworn,  deposes  and  says  that  ho 

resides  in ;  that  one 

on  the day  of 188. .,  at  the of 

did  maliciously  or  wantonly  injure  or  deface  a  monument  or  work  of  art, 
building,  fence  or  other  structure,  or  did  destroy  or  injure  an  ornamental 
tree,  shrub  or  plant,  situated  on  a  private  ground  or  on  a  street,  public  place, 
public  or  private  way  or  cemetery;  or  did  paint  or  print  upon  or  in  any  other 
manner  place  upon  or  affix  to  any  stone  or  rock,  not  a  part  of  a  building,  or 
upon  or  to  any  bridge  or  tree,  words,  letters,  characters  or  devices,  stating, 
referring  to  or  advertising,  or  intended  to  state,  refer  to  or  advertise  the  sale 
or  manufacture  of  any  property  or  article,  profession,  business,  exhibition, 
amusement  or  place  of  amusement,  or  other  thing,  or  did  directly  or  indirectly 
cause  any  such  act  to  be  done,  or  shall  aid  therein,  by 


Subscribed  and  sworn  before  me,  ) 
this day  of 188. .      ) 

PoUce  Justice  {or  Justice  of  the  Peace). 
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No.  164. 

Affidavit  to  obtain  Beovrch  wa/rra7U,  und&r  Cods  of  Chiminal  Procedure,  g  798. 

STATE  OF  NEW  YORK,  )  ^  . 

County  of ) 

being  duly  sworn,  says  that  he  resides  at 

in  the  said  county  of ;  that,  at 

aforesaid,  on  the  night  of ,  certain  goods  and 

chattels,  to  wit  [describing  them]  were  stolen  and  carried  away  from  his 
residence  without  his  knowledge  or  consent,  and  that  there  is  probable  cause 

for  suspecting  that  one ,  residing  at  No. 

street,  in is  the  party 

who  stole  and  carried  away  said  goods  and  chattels;  and  that  said  goods  and 

chattels  are  now  secreted  in  the  house  of  the  said .* ., 

at  No street,  in 


Subscribed  and  sworn  before  me,  ) 
this day  of 188..      ) 


No.  165. 

Ifbrm  ofieareh  vxmrarU^  under  Code  of  Oriminal  Procedure,  %  797. 

STATE  OF  NEW  YORK,  )  ^  . 
County  op f 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

lb  any  sheriff,  eonetcMe,  marahalor  poUeemanin  ^  cUy  [or  eouniy]  cf 

Proof  by  affidavit  having  been  this  day  made  before  me,  by 

that  the  property  hereinafter  described  was  stolen  or  embezzled ;  that  there  is 
probable  cause  for  believing  that  the  said  property  was  stolen  or  embezzled, 
you  are  therefore  commanded  in  the  day-time,  or  at  any  time  of  the  day  or 

night,  to  make  immediate  search  on  the  persop  of , 

or  in  the ,  situated , 

for  the  following  property : ,  and  if  you  find  the 

same,  or  any  part  thereof,  to  bring  it  forthwith  before  me,  at , 

in  the 

Dated  at ,  the day  of 
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[m.  ; 


No.  lea 

Search  warrant,  wnder  Oode  of  Criminal  Procedure,  §  792,  ettbdivman  2. 
STATE  OF  NEW  YORK, 

CJOUNTY  OP 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  iheriff,  oonetable,  marshal  or  poUeeman  in  the  city  (or  county)  of : 

Proof  by  affidavit  having  been  this  day  made  before  me,  by , 

that  the  property  hereinafter  described  was  used  as  the  means  of  committing 

a  felony,  to  wit: ;   that  there  is  probable  cause  for 

believing  that  the  property  hereinafter  described  was  used  as  the  means  of 
committing  a  felony,  to  wit : ;  you  are  therefore  com- 
manded in  the  day-time,  or  at  any  time  of  the  day  or  night,  to  make  immedi- 
ate search  on  the  person  of ,  or  in  the , 

situated for  the  following  property: 

and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith  before  me, 
at ,  in  the 

Dated  at ,  the  ....  day  of 


No.  167. 

Betwm  to  search  toarrant,  under  Code  Oriminal  Procedure,  §  805. 

I,  the  undersigned,  to  whom  this  warrant  was  delivered  for  execution,  do 

hereby  certify  that  I  did  this day  of take  the  property 

therein  described  from at 

under  and  by  virtue  of  this  warrant,  and  an  inventory  has  been  taken  of  this 
property  which  is  hereto  annexed 

Dated  at ,  the day  of 

A.  B., 

Constable  (or  other  ojleer). 


iss.: 


No.  168. 

Search  warrarU,  under  Code  Criminal  Procedure,  §  972,  wbdinition  8. 

STATE  OP  NEW  YORK, 

GOUKTYOF 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriffs  constable,  marshal  or  poUceman  in  the  cUy  [or  county]of. 

Proof  by  affidavit  having  been  this  day  made  before  me,  by. 

that  the  property  hereinafter  described  is  in  the  possession  of 

with  the  intent  to  use  it  as  the  means  of  committing  a  public  offense,  to  wit, 

or  is  in  the  possession  of to  whom  said 

delivered  it  for  the  purpose  of  concealing  it  and 

preventing  its  being  discovered;  that  there  is  probable  cause  for  believing  that 

the  property  hereinafter  described  is  in  the  possession  of 

with  the  intent  to  use  it  as  the  means  of  committing  a  public  offense,  to  wit, 
or  is  in  the  possession  of 
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to  whom  said delivered  it  for  the  purpose  of 

concealing  it  and  preventing  it  being  discovered. 

You  are  therefore  commanded  in  the  day  time,  or  at  any  time  of  the  day  or 
night,  to  make  immediate  search  on  the  person  of 

« 

or  in  the situated for  the  following  property: 

and  if  you  And  the  same,  or  any  part  thereof,  to  bring  it  forthwith  before  me, 
at in  the 

Dated  at ,  the day  of 


[««.; 


No.  169. 

Inventory  and  affldami  thereto  of  property  taken  under  aeareh  warrant,  under 

Code  Cnminal  Procedure,  §§  805,  806. 

STATE  OF  NEW  YORK, 
County  OF 

Inventory  of  property  taken  by  the  undersigned,  under  and  pursuant  to  tho 

annexed  warrant,  made  publicly  and  in  the  presence  of ,  from 

whose  possession  it  was  taken,  and  of the  applicant  for 

the  warrant 

Dated 

PcUeeman  (or  otTwr  officer). 

I, ,  the  officer  by  whom  the  annexed  warrant 

was  executed,  do  swear  that  the  above  inventory  contains  a  true  and  detaUed 
account  of  all  the  property  taken  by  me  on  the  warrant. 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 


No.  170. 

Beceiptfor  property  taken  under  aeareh  wa/rrant,  under  Code  Criminal  Iit>eedure, 

§808. 

I, ,  a  constable  [or  other  officer]  of  the 

of ,  have  taken  under  a  search  warrant  issued  by 

a  justice  of  the  peace  [or  other  officer]  of  the ,  from 

,  from  whom  it  was  taken,  or  in  whose  possesdoxi 

it  was  found,  or  from ,  in  the  said ,  where 

the  property  hereinafter  described  was  found,  no  person  being  there,  the  follow- 
ing described  property,  to  wit:  

A.  B., 
Oonetable  (or  other  offieer). 
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No.  171. 

WarrarUfor  disorderly  person,  under  Code  Criminal  Procedure,  §  800. 

POLICE  COURT  (OR  JUSTICES'  COURT). 

STATE  OP  NEW  YORK,  )  ^  . 
COUKTTOF J 

m  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  constable,  marshal  orpoUeeman  in  the  county  of 

Whereas,  Information  on  oath  has  this  day  been  duly  made  by 

of  the  city  of in  the  county  of ,  before  me, 

one  of   the  police  justices  [or  justices  of  the  peace]  of  the  said  city  of 

,  that  on  the day  of ,   188. .,  at  the 

city  of ,  in  said  county,  and  for  several  days  last  past,  one 

was  and  is*  a  disorderly  person,  for  that  he  has 

actually  abandoned  his  wife  and  children  without  adequate  support,  and  has 
left  his  wife  and  children  in  danger  of  becoming  a  burden  upon  the  public; 
and  has  neglected  to  provide  for  his  wife  and  children  according  to  his  means, 
against  the  peace  of  the  people  of  the  State  of  New  York  and  the  form  of 
the  statute  in  such  case  provided. 

We,  therefore,  command  you  forthwith  to  apprehend  and  take  the  body  of 

the  said and  bring  him  before  the  said , 

at  the ,  in  the  said  city  of ,  for  examina- 
tion, with  this  warrant  and  a  return  of  your  doings  thereon  indorsed,  to 
answer  the  said  complaint,  and  to  be  dealt  with  according  to  law  Hereof 
fail  not  at  your  peril. 

Witness,  the  said ,  at  the  city  of , 

in  the  county  aforesaid,  the day  of 


Poliee  Justice  (or  Justice  of  the  Peace), 

NoTB.  —  To  adapt  the  abore  form  for  each  Babdiyision  of  f  8O0t  insert  after  the  alar  in  the 
above  the  aabatanoe  of  each  BubdiTiflion  as  the  case  reqalrea. 


No.  172. 

JSetum  to  learrant  against  disorderly  person. 

By  virtue   of   the   within  warrant  I   have  arrested  the   within  named 

,  and  now  have  him  before  the  magistrate  by 

whom  this  warrant  was  issued. 

Dated,  etc.  A.  11, 

Constable  (or  other  officer). 
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No.  17S. 

Commitment  of  dimrderly  person,  under  Code  of  Criming  Procedure,  §  193. 

The  within  named having  been  brought  before 

me  under  this  warrant,  is  committed  for  examination  to  the  sheriff  of  the 
county  of 

A.  B., 
Juitice  of  the  JPeace,  etc 


No.  173^. 

Order  that  arrest  be  made  on  Sunday,  under  Code  of  Criminal  Procedure,  g  170. 

I  do  hereby  order  and  direct  that  the  arrest  on  the  within  warrant  may  be 

made  on  Sunday  or  at  night. 

A-B. 

Ju9tice  of  the  Peace,  etc 


No.  174. 

Wa/rrant  to  commit  a  ekUd  under  the  age  of  sixteen  years — Plea  of  ffuiUy — 

under  Laws  1881,  chapter  496. 

STATE  OP  NEW  YORK,  )  ^  . 
County  op ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To  any  sheriff,  constable,  marsh(U  or  policeman  of  the  county  of. ,  and 

to  the  superintendent  of  tfis  Simse  of  Eefuge  for  the  JRrformation  of  Juvenile 

Delinquents,  in  the  city  of  New  York,  Greeting  : 

Wliereas,  On  the day  of ,  188. ., 

was  brought  before  me, ,  one  of  the  justices  of  the 

peace  in  and  for  the  county  of ,  charged  on  the 

oath  of which  oath  was  believed  by  me, 

the  said  justice,  with,  on  this  present  day,  at  the  city  of 

And,  wherea^s.  The  said  justice,  immediately  and  before  any  further  proceed- 
ings were  had,  informed  the  said of  the  charges 

against  h...  and  of  h...  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said ,  and  he,  the  said , 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And,  wh^eas,  He,  the  said ,  did  then  and  there 

plead  guilty  to  the  said  charge. 

And,  whereas.  It  was  ascertained  by  said  justice  that  said 

was years  old  on  the day  of ,  188. . 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge  and 

offense,  and  the  said was  thereupon  convicted  of 

the  charge  and  offense  aforesaid ;  and  it  was  adjudged  and  determined  by  me 
that  the  said should  be  committed  to,  and 
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confined  in,  the  House  of  Refuge  for  the  Reformation  of  Juvenile  Delinquents 
in  the  city  of  New  York,  until  he  should  be  thence  discharged  according 
to  law. 
Now,  therefore,  you,  the  said  sheriff,  constable  marshal,  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent.    And  you,  the  said  superintend- 
ent, are  hereby  commanded  to  receive  the  said 

into  your  custody,  in  the  said  House  of  Refuge,  and  h. . .  there  safely  keep 
until  .  .he  shall  be  thence  discharged  according  to  law. 

Given  under  my  hand,  at aforesaid,  this day  of ,  188. . 


JiuUce  of  the  Pea>ce  {or  PoUce  Justice). 


No.  175. 

WcNTant  under  latos  to  prevent  prize  flghtt,  cruelty  to  animali,  etc 

STATE  OP  NEW  YORK,  )  ^  . 

CJOUNTY  OP ) 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  comtable,  marshai  or  poUceman  of. County, 

Greeting: 

Whereas, has  made  complaint,  under  oath,  to 

and  before  me ,  a  police  justice  [or  justice  of 

the  peace],  in  and  for  the ;  that  he  has  just  and 

reasonable  cause  to  suspect,  and  does  suspect,  that  certain  of  the  provisions 
of  law  relating  to  and  affecting  animals,  and  especially  the  provisions  of  the 
following  laws  made  and  passed,  to  wit:  "An  act  to  prevent  prize  fights 
and  fights  among  game  animals,"  passed  April  4,  1856;  and  ''An  act  for  the 
more  effectual  prevention  of  cruelty  to  animals,"  passed  April  12,  1867;  and 
"An  act  relating  to  animals,"  passed  Pebniary  11,  1874,  are  being  and  are 

about  to  be  violated  by at  and  within  the  particular 

building  and  place  within  the  city  and  county  aforesaid,  known  as 

and  now  occupied,  kept  and  used  by 

Now,  therefore,  I, ,  police  justice  [or  justice  of 

the  peace]  as  aforesaid,  do  authorize  you  to  enter  and  search  the  said  building 

and  place  within  the known  as 

and  to  arrest  the  said by  whatsoever  names  they 

may  be  known  or  called,  or  any  or  either  of  them  there  present  found  vio- 
lating any  of  said  laws,  and  to  bring  such  person  when  so  arrested  before  the 
nearest  magistrate  of  competent  jurisdiction,  to  be  dealt  with  according  to 
law.    Hereof  fail  not  at  your  peril. 

Witness  the  said in  the  county  aforesaid,  the 

day  of 

A.  B. 

PoUoe  Justice  (pr  JtLstice  of  the  Bmcc), 
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No.  176. 

Warrant  for  seieure  of  gaining  apparatus,  «fc.,  under  Lawa  1851,  chapt&r  504 

STATE  OF  NEW  YORK,  )  ^  . 
County  op )    " 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 
To  any  aherif,  constable,  marshal  or  poUceman  in  the 

Whereas,  Complaint,  on  oath,  has  been  duly  made  before  me, 

police  justice  [or  justice  of  the  peace]  of  the 

that  one 

We,  therefore,  command  you  forthwith  to  arrest  the  said 

;  to  make  diligent  search  for  such  property,  tables, 

devices  or  apparatus;  and,  after  demanding  entrance,  to  break  open  and  enter 
said  house  or  place,  and  any  house  or  place  wherein  such  gambling  tables, 
establishment,  devices  or  apparatus  shall  be  kept,  and  to  seize  the  aforesaid 
gambling  tables,  establishment,  apparatus  or  devices,  and  deliver  the  same  to 

of  the and  to  return 

this  warrant  with  your  doings  thereon,  indorsed  to  me,  the  said 

at  the in  the  said 

or,  in  case  of  my  absence  or  inability  to  act,  before  the  nearest  or  most  acces- 
sible magistrate  in  the  county  of Hereof  fail  not  at  your  peril. 

Witness  the  said at  the in 

the  county  aforesaid,  the day  of 188. . 


Foliee  Justice  (or  Justice  of  the  Feaoe). 


No.  177. 

Warrant  for  rrfusing  or  neglecting  to  obey  subpcsna,  under  Code  of  Criminal 
Procedure,  §§  619.  952;  Code  of  GivU  Procedure,  §§  8,  9,  10,  2870-2874 

STATE  OF  NEW  YORK,  )  ^  . 
County  op ) 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 

To  the  sheriff  of  the  county  of, ,  and  to  any  constable,  marshal  or 

poUceman  in  the ,  and  to  the  keeper  of  the  common  jail  of 

the  county  of 

We  command  you  and  each  of  you  that  you  attach 

and forthwith  bring  before  our  said court,  in  and 

for  the at  the ,  then  and  there  to  answer  for  a  certain 

contempt  in  refusing  or  neglecting  to  attend  the  said  court  and  give  evidence 

before  the  said  court,  in  obedience  to  a  subpoena  duly  served  on 

as  a  witness  on  behalf  of  the concerning  a  certain 

pending  in  said  court  against for and  have 

you  then  and  there  this  writ.  And  you  are  further  commanded  to  detaiu 
in  custody  until  discharged  by  our  said  court. 

Witness, ,  Esquire,  one  of  the  police  justice  [or  justices 

of  the  peace]  of  the this day  of 


PoUoe  Justice  (or  Juetiee  of  the  Peaee), 
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No.  178. 

Warrant  for  hoMuU  criminal,  under  Code  of  Criminal  Procedure,  §  512,  mib- 

division  I,  and  §  889,  aubditinon  9. 

8  TATE  OP  NEW  YORK,  )  ^  . 
County  OF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff ,  constable,  marshal  or  policeman  of  the  county  of 

Whereas^  Complaint  has  this  day  been  made  by of  the 

of on  oath,  before ,  one  of  the  justices 

of  the  peace  of  the [or  police  justice]  of  the  said  city,  that  on 

the day  of 188.  .at  the in  said  county,  one 

who  is  an  habitual  criminal,  was  found  in  posses- 
sion of a  deadly  weapon,  and  in  possession  of 

a  tool,  instrument  or  material  adapted  to  and  used  by  criminals  for  the  com- 
mission of  crime,  without  being  able  to  account  therefor  to  the  satisfaction 
of  the  said  justice,  against  the  peace  of  the  people  of  the  State  of  New 
York,  and  the  form  of  the  statute  in  such  case  provided;  we  therefore  com- 
mand you  forthwith  to  take  the  body  of  the  said , 

and  bring  h. .  before  the  said ,  at  the court-room,  in 

the  said ,  with  this  warrant,  and  a  return  of  your  doings 

thereon  indorsed,  to  be  dealt  with  according  to  law.  Hereof  fail  not  at  your 
peril. 

Witness,  the  said ,  at  the in  the  county  aforesaid, 

the day  of 


Justice  of  the  Peace  (or  Police  Justice). 


No.  170. 

Warrant  for  habitual  criminal,  under  Code  of  Criminal  Procedure,  g  513,  subdi- 
vision 2,  and  §  899,  subdivision  9. 

STATE  OP  NEW  YORK,  )  ^  . 
County  of ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To  any  sheriff,  conetaUe,  marshal  or  poUeeman  in  the  county  of 

WJiereas,  Complaint  has  this  day  been  made  by ,  of  the 

city  of ,  in  the  county  of ,  on  oath,  before , 

one  of  the  justices  of  the  peace  of  the [or  police  justice],  of 

the  said ,  that  on  the day  of ,  1^. .,  at  the 

city  of in  said  county,  one who  is  an 

habitual  criminal,  was  found,  without  being  able  to  account  therefor  to  the 
satisfaction  of  said  justice,  in ,  in  said  city,  under  cir- 
cumstances giving  reasonable  ground  to  believe  that  he  was  intending  and 

waiting  the  opportunity  to  commit  some  crime,  to  wit,  the  crime  of , 

against  the  peace  of  the  people  of  the  State  of  New  York,  and  the  form  of 
the  statute  in  such  case  provided;  we  therefore  command  you  forthwith  to 
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take  the  body  of  the  said ,  and  bring  him  before  the  said 

,  at  the court-room,  in  the  said , 

,  with  this  warrant,  and  a  return  of  your  doings  thereon 

indorsed,  to  be  dealt  with  according  to  law.    Hereof  fail  not  at  your  peril. 

Witness,  the  said ,  at  the ,  in  the  county  aforesaid, 

the day  of 


Justice  of  the  Peace  {or  PoUee  JugUee), 


Na  180. 

WcMrrant  against  vaffrant,  under  Code  of  Criminal  Procedure,  §  887,  and  the 

Toaioue  subditisione  thereof, 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  sherijf,  constable,  ma/rehal  or  policeman  in  the  county  of 

Whereas,  Information  on  oath  has  this  day  been  made  by , 

of  the in  said  county,  before , 

a  justice  of  the  peace  [or  police  justice]  of  said  county,  that  one 

at  the ,  of ,  in  said  county,*  is  a  person  who 

has  no  visible  means  to  maintain  himself,  and  wanders  about  without  employ- 
ment* [give  facts  and  circumstances  justifying  issuing  warrant],  against  the 
peace  of  the  people  of  the  State  of  New  York  and  the  form  of  the  statute  in 
such  cases  provided; 

We,  therefore,  command  you  forthwith  to  take  the  body  of  the  said 

and  bring  him  before 

at  the court-room  in with  this  warrant  and 

a  return  of  your  doings  thereon  indorsed,  to  be  dealt  with  according  to  law. 
Hereof  fail  not  at  your  peril 

Witness  the  said at  the in  the  county 

aforesaid,  the day  of 

A.  B., 
Justice  of  the  Peace  {or  Police  Justice). 

Non  —  In  order  to  adapt  the  abore  form  to  any  of  the  sabdiTlsionB  of  section  887,  Insert 
between  the  atan,  in  the  above  form,  the  anbatance  of  any  particular  anbdiTision  as  the  caae 
requires. 
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No.  181. 

Warrant  as  to  female  under  siadeen  yea/re  of  age  Imng  in  houae  of  prostUvMon, 

under  LaiM  1881,  chapter  496,  §  3. 

JUSTICES*  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK,  )  ^  . 
County  of ) 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To  any  sheriff,  constaUe,  ma/rshal  or  policeman  in  the  city  [or  county]  of 

Whereae,  ComplaiDt  has  this  day  been  made  by 

of  the ,  in  the  county  of ,  on  oath,  before 

,  one  of  the  justices  of  the  peace  of  the 

and  police  justice  of  the  said  city;  that  on  the day  of 

188 .  .at  the in  said  county,  one 

a  female  child,  of  the  age  of years,  is  living,  detained  and  kept  in 

a  house  and  place  No street, for  the 

purposes  of  prostitution; 

'And,  Whereas,  In  the  judgment  of  said  justice,  said 

has  just  and  reasonable  cause  to  suspect  that  said  child  is  so  living,  detained 
and  kept  as  aforesaid,  against  the  peace  of  the  people  of  the  state  of  New 
York  and  the  form  of  the  statute  in  such  case  provided; 

We  therefore  command  you  forthwith  to  enter  and  search  said  house  and 
place,  and  bring  said  child,  together  with  all  persons  occupying  said  house  or 

place  or  in  charge  thereof,  before  the  said at  the 

court-room,  in  the*. with  this  warrant,  and  a 

return  of  your  doings  thereon  indorsed,  to  be  dealt  with  according  to  law.  * 
Hereof  fail  not  at  your  peril 

Witness,  the  said in  the  county  aforesaid,  the 

day  of 


Justice  of  the  Peace  (or  Poliee  Juitiee), 


Kg.  183. 

Warrant  to  commit  a  vagrant  child  having  parent,  guardian  or  master —  Plea  qf 

guilty  —  under  Code  Criminal  Procedure,  §  888. 

JUSTICES'  COURT  (OR  OTHER  COURT). 
STATE  OP  NEW  YORK, ), 

COUKTT  OF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK : 
2b  any  sheriff,  constable,  marshal  or  poUeeman  of  the  county  of , 

aJid  to  the  superintendent  a/nd  principal  keeper  of  the  alms-house  of  the  said 

county,  Gkebtinq  : 

Whereas,  On  ihe day  of 

was  brought  before  me, ,  one  of  the  justices  of 

the  peace  in  and  for  the and  county  of ,  charged  on 
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the  oath  of ,  which  oath  was  believed  by  rae, 

with  being  a  vagrant  within  the  intent  and  meaning  of  the  statute  and  subdi- 
vision 8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that    he  is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  and  was  on  the day  of 

f  188. . ,  found  wandering  in  the  streets  in  said 

a  truant  without  any  lawful  occupation; 

And  Whereas,  The  said ,  on  being  brought  before 

said  justice,  was  immediately  informed  by  said  justice  of  said  charge  against 
h . . .  and  of  h . . .  right  to  the  aid  of  counsel  in  every  stage  of  the  proceed- 
ings, and  before  any  further  proceedings  were  had; 

And  Wfiereas, ,  the  parent,  guardian  or  master 

of  said  child  was  duly  summoned  to  attend  the  examination  of  said  child  on 
said  charge; 

ATid  Whereas,  The  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said ,  and* .  .he,  the  said    , 

having  been  given  a  reasonable  time  to  send  for  and  advise  with  counsel,  did 
then  and  there  plead  guilty  to  the  said  charge  in  the  presence  of  and  before 
said  justice,  and  of  h. ..  said  parent,  guardian  or  master; 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  convicted  of  the  ojffense  afore- 
said, to  wit,  of  being  a  vagrant,  in  that  .  .he,  the  said , 

is  a  child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  was,  on  the day  of 

,  188. . ,  found  wandering  in  the  streets  in  said 

a  truant  without  any  lawful  occupation; 

And  Whereas,  After  the  said  complaint  was  satisfactorily  established,  the 
said  justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  an 

engagement  in  writing  to  the that  he  would  restrain  said 

child  from  so  wandering  about;  would  keep  h. .  in  his  own  premises  or  in  some 
lawful  occupation,  and  would  cause  h . . .  to  be  sent  to  some  school  at  least 
four  months  in  each  year,  until  .  .he  becomes  fourteen  years  old.  And  the 
said  parent,  guardian  or  master  having  refused  or  neglected  within  a  reasona- 
ble time  so  to  do,  it  was  adjudged  and  determined  by  me  that  the  said 

should  be  committed  to  the  alms-house  of  said 

county,  there  being  no  other  place  provided  for  h. . .  reception. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman   are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.     And  you,  the  said  superintendent  and  principal  keeper,  are 

hereby  commanded  to  receive  the  said into  your 

custody  in  the  said  alms-house,  and there  safely  keep  until  .  .he  shall 

be  discharged  according  to  law. 

Given  under  my  hand,  at  the  city  of  Albany  aforesaid,  this day  of 

,188.. 


JusUce  of  the  Peace  {or  Police  Justice). 
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No.  188 

Wa/rra7U  to  commit  vagrant  child  having  parent,  gua/rdian  or  matter — Plea  not 
guilty —  under  Code  of  Criminal  Procedure,  §  888. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  }  ^  . 
County  OP J 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 

2o  any  eheriff,  constable,  marshal  or  poUeeman  of  the  county  of 

and  to  the  superintendent  a/nd  principal  keeper  of  the  alms-house  of  the  said 
county,  Gbebtino: 

Whereas,  On  the day  of was  brought 

before  me one  of  the  justices  of  the  peace  in  and  for  the 

or  police  justice  of  said charged  on  the  oath 

of which  oath  was  believed  by  me,  the  said  justice, 

with  being  a  vagrant,  within  the  intent  and  meaning  of  the  statute  and  sub- 
division 8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that,  .he  is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and 

menta>  capacity  to  attend  the  public  schools,  and  was  on  the day  of 

188.  .found  wandering  m  the  streets  in 

a  truant,  without  any  lawful  occupation; 

And  Whereas,  Said on  being  brought  before  said 

justice,  was  immediately  informed  by  said  justice  of  said  charge  against  h. . . 
and  of  h. . .  .right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  were  had; 

And  WTiereas, the  parent,  guardian  or  master  of  said 

was  duly  sunmioned  to  attend  the  examination  of 

said on  said  charge; 

And  WTiereas,  The  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said who  then  and  there  pleaded  not  guilty 

thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  said  person; 

And  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said and 

said  parent,  guardian  or  master,  .  .he  the  said 

having  previously  thereto  been  allowed  a  reasonable  time  to  send  for  and 
advise  with  counsel ; 

And  whereupon,  the  said  justice  did  thereupon  adjudge  and  determine 

that  the  said was  guilty  of  the  aforesaid  charge, 

and  the  said was  thereupon  convicted  of  the  offense 

aforesaid,  to  wit,  of  being  a  vagrant,  in  that  .  .he,  the  said 

is  a  child  of  the  age  of years,  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  was  on  the day  of 

1^.  .found  wandering  in  the  streets  in  said 

a  truant,  without  any  lawful  occupation; 

And  Whereas,  After  the  said  complaint  was  satisfactorily  established,  the 
said  justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  an 
engagement  in  writing  to  the that  .  .he  would  restrain  said 
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child  from  so  wandering  about;  would  keep  h. . .  .in  h. . .  .own  premises  or  in 
some  lawful  occupation,  and  would  cause  h. . .  .to  be  sent  to  some  school  at 
least  four  months  in  each  year,  until  .  .he  becomes  fourteen  years  old;  and 
the  said  parent,  guardian  or  master  having  refused  or  neglected  within  a 
reasonable  time  so  to  do,  it  was  adjudged  and  determined  by  me  that  the 

said should  be  committed  to  the 

alms-house  of  said  county,  there  being  no  other  place  provided  for  h. . 
reception; 
Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
almshouse.     And  you,  the  said  superintendent  and  principal  keeper,  are 

hereby  commanded  to  receive  the  said into  your 

custody,  in  the  said  alms-house,  and  there  safely  keep  h. . .  .untU  .  .he  shall 
be  discharged  according  to  law. 

GUven  under  my  hand,  at  the aforesaid,  this day  of 


Justice  of  the  Peace  (or  PoUee  Jtutiee). 


No.  184. 

WarrarU  to  commit  tagrcmt  child  having  no  jxvent,  guardian  or  master — PUa 
of  guiUy — under  Code  of  Oriminal  Procedure,  §  888. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  }  ^  . 
County  op i 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

Tb  any  eheriff,  marshal  or  policeman  of  the  county  of and  to  the 

superintendent  and  principal  keeper  of  the  alms-hottse  of  the  said  county, 
Grebtino: 

Whereas,  On  the    day  of was 

brought  before  me, ,  one  of  the  Justices  of  the  peace 

in  and  for  the ,  or  police  justice  of  said charged  on 

the  oath  of ,  which  oath  was  believed  by  me,  the 

said  justice,  with  being  a  vagrant  within  the  intent  and  meaning  of  the  statute 
and  subdivision  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that 

. .  he  is  a  child  of  the  age  of years,  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  and  was,  on  the 

day  of 188. . ,  found  wandering  in  the  streets  in  said 

a  truant  without  any  lawful  occupation ; 

And  Whereas,  Said has  no  {Mirent,  guardian  or 

master,  or  no  parent,  guardian  or  master  can  be  found; 

And  Whereas,  Said on  being  brought  before  said 

Justice,  was  immediately  informed  by  said  justice  of  said  charge  against  him, 
and  of  his  right  to  the  aid  of  counsel  hi  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  were  had ; 

Afid  Whereas,  The  said  charge  was  then  and  there  distinctly  read  and  stated 
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to  the  said ,  who  then  and  there  pleaded  not  guilty 

thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  said  person; 

^7id  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said ,  he  the  said 

having  previously  thereto  been  allowed  a  reasonable  time 

to  send  for  and  advise  with  counsel; 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  convicted  of  the  offense  aforesaid, 

to  wit,  of  being  a  vagrant,  in  that,  .he  the  said is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  was,  on  the day  of 

found  wandering  in  the  streets  in  said a 

truant  without  any  lawful  occupation,  it  was  adjudged  and  determined  by  me 

that  the  said should  be  conmiitted  to  the  alms-house 

of  said  county,  there  being  no  other  place  provided  for  h. .  reception; 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said    

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.   And  you  the  said  superintendent  and  principal  keeper  are  hereby 

commanded  to  receive  the  said into  your  custody, 

in  the  said  alms-house,  and there  safely  keep ,  or 

until  .  .he  shall  be  discharged  according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this 

day  of 

Justice  of  the  Peace  (or  Police  Justice), 


No.  185. 

W(Xi>rant  to  commit  vagrant  child  having  no  parent,  guardian  or  master  —  Plea  of 
guiUy  —  under  Code  of  Criminal  Procedure,  §  888. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  )  ^  . 
County  of ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  »heriff,  constable,  marshal  or  poUceman  of  the  county  of ,  and  to 

ike  superintendent  and  principal  keeper  of  the  alms-house  of  the  said  county. 
Greeting: 

WTiereas,  On  the day  of , was 

l)rought  before  me, ,  one  of  the  justices  of  the  peace  in  and 

for  the [or  police  justice],  of  said  city,  charged  on  the  oath 

of ,  which  oath  was  believed  by  me,  with  being  a  vagrant, 

within  the  intent  and  meaning  of  the  statute,  and  subdivision  8  of  section 
887  of  the  Code  of  Criminal  Procedure,  in  that  .  .he  is  a  child  of  the  age  of 
years,  having  sufficient  bodily  health  and  mental  capacity  to 

28 
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attend  the  public  schools,  and  was,  on  the day  of . ., 

188. .,  found  wandering  in  the  streets  in  said ,  a  truant,  without 

any  lawful  occupation ; 

Arid  Whereas,  Said has  no  parent,  guardian  or  master, 

or  no  parent,  guardian  or  master  can  be  found ; 

And  Whereas,  Said ,  on  being  brought  before  said  jus- 
tice, was  immediately  informed  by  the  said  justice  of  said  charge  against  h. ., 
and  of  h. .  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  were  had ; 

And  Whereas,  The  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said ,  and  .  .he,  the  said .'., 

having  been  given  a  reasonable  time  to  send  for  and  advise  with  counsel,  did 
then  and  there  plead  guilty  to  the  said  charge; 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  aforesaid, 

to  wit,  of  being  a  vagrant,  in  that  .  .he,  the  said ,  is  a 

child  of  the  age  of years,  having  sufficient  bodily  health  and  mental 

capacity  to  attend  the  public  schools,  was,  on  the day  of , 

188 . . ,  found  wandering  in  the  streets  in  said ,  a  truant,  without 

any  lawful  occupation,  it  was  adjudged  and  determined  by  said  justice  that 

the  said should  be  committed  to  the  alms-house  of  said 

county,  there  being  no  other  place  provided  for  h. .  reception; 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.      And  you,  the  said  superintendent  and  principal  keeper,  are 

hereby  commanded  to  receive  the  said into  your  custody,  in 

the  said  alms-house,  and  .  .he  there  safely  kept  until  .  .he  shall  be  discharged 
according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this 

day  of 


Justice  of  the  Peace  {or  PoUce  Jtutie^. 


No.  186. 

Warrant  to  eommU  a  child  found  begging — Plea  ofguiUy — under  Code  Onmnnal 

Procedure,  §  893. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK,  )  ^  . 
County  OF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  constable,  marshal  or  policeman  in  the  county  of ,  and  to 

th£  superintendent  and  principal  keeper  of  the  aims-house  of  the  said  county, 
Greeting: 

Whereas,  On  the    day  of 

was  brought  before  me, ,  one  of  the  justices  of  the 
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peace  in  and  for  the ,  or  police  justice  of  said  city,  charged 

on  the  oath  of which  oath  was  believed  by  me,  the 

said  justice,  with  being  a  child  of  the  age  of years,  who  was 

on  the day  of found  begging  for  alms,  and 

soliciting  charity  from  door  to  door  in  said ,  and  who  was 

on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a  street, 
highway  and  public  place  in  said  city,  to  wit 

And,  Whereas,  The  said  justice  immediately  and  before  any  further  proceed- 
ings were  had  informed  the  said of  the  charge 

against  h. . .,  and  of  h. . .  right  to  the  aid  of  counsel  in  every  stage  of  the  pro- 
ceedings, and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 

the  said ,  and  he,  the  said 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And,  Whereas,  He,  the  said ,  did  then  and  there 

plead  guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  convicted  of  the  offense  aforesaid, 

to  wit,  of  being  a  child  of  the  age  of years,  who  was,  on  the 

day  of ,  188. .,  found  begging  for  alms  and 

soliciting  charity  from  door  to  door,  in  said .,  and  who  was 

on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a  street, 
highway  and  public  place  in  said  city,  to  wit 

And  it  was  adjudged  and  determined  by  me  that  the  said 

should  be  committed  to  the  aim-house  of  said ,  to  be  kept 

employed  and  instructed  in  useful  labor  until  discharged  by  the  county  super- 
intendent of  the  poor,  or  bound  out  as  an  apprentice  by  him  as  prescribed  by 
special  statutes. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
alms-house.    And  you,  the  said  superintendent  and  principal  keeper  are  hereby 

commanded  to  receive  the  said into  your  custody, 

in  the  said  alms-house,  and  keep  h. . .  employed  and  instructed  in  useful  labor 
until  discharged  by  the  county  superintendent  of  the  poor,  or  bound  out  as  an 
apprentice  by  him  as  prescribed  by  special  statutes. 

Qiven  under  my  hand,  at  the aforesaid,  this  ....  day  of 


Justice  of  the  Peace  {or  Pi>liee  Jiuttee), 


[m.  .- 
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No.  187. 
WarrarU  to  eofimit  a  child  found  begging—  FJea  of  not  gufUy^vndor  Oode  of 

Oriminal  Procedure,  %  893. 

JUSTICES'  CX)URT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK, 
County  of 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  constable,  nuvrshal  or  poUeeman  in  the  county  ef, ,  and 

to  the  superintendent  and  principal  keeper  of  the  alms-houee  qf  the  eaid  county, 
Gbkbtino: 

Whereas,  On  the day  of , 

was  brought  before  me ,  one  of  the  justices  of 

the  peace  in  and  for  the ,  or  police  justice  of  said 

city,  charged  on  the  oath  of ,  which  oath  was 

believed  by  me,  the  said  justice,  with  being  a  child  of  the  age  of 

years,  who  was,  on  the day  of 188. .,  found 

begging  for  alms  and  soliciting  charity  from  door  to  door  in  said 

and  who  was  t)n  the  same  day  found  begging  for  alms  and  soliciting  charity 
in  a  street,  highway  and  public  place  in  said  city,  to  wit: 

And,  Whereas,  The  said  justice,  immediately  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the 

charge  against  him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of 
the  proceedings ;  and  the  said  charge  was  then  and  there  distinctly  read  and 

stated  to  the  said ,  who  then  and  there  pleaded 

not  guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the 
said  justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said 
charge,  and  in  defense  thereof,  and  on  behalf  of  said  person. 

And,  Whereas,  The  said  testimony  was  given,  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said he,  the  said 

,  having  previously  thereto  been  allowed  a 

reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge, 

and  the  said was  thereupon  convicted  of  the 

charge  aforesaid,  to  wit:  of  being  a  child  of  the  age  of years,  who 

was,  on  the day  of ,  188. .,  found  begging  for  alms 

and  soliciting  charity  from  door  to  door  in  said ,  and  who  was 

on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a  street, 
highway  and  public  place  in  said  city,  to  wit: 

and  it  was  adjudged  and  determined  by  me  that  the  said 

should  be  committed  to  the  alms-house  of  the  said ,  to  be  kept 

employed  and  instructed  in  useful  labor  until  discharged  by  the  county 
superintendent  of  the  poor,  or  bound  out  as  an  apprentice  by  him  as  pre- 
scribed by  special  statutes. 
Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
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alms-house.  And  you,  the  said  superintendent  and  principal  keeper,  are  hereby 

commanded  to  receive  the  said into  your  custody, 

in  the  said  alms-house,  and  keep  h. . .  employed  and  instructed  in  useful  labor 
until  discharged  by  the  county  superintendent  of  the  poor,  of  bound  out  as 
an  apprentice  by  him  as  prescribed  by  special  statutes. 

Given  under  my  hand,  at aforesaid,  this. . .  .day  of ,  188. . 


Justice  of  the  Peace  (or  PoUoe  Justice), 


Ko.  188. 

Wa/rrant  to  commit  a  fxigrant  on  plea  of  ffuiUy,  under  Code  Chriminai  Procedure, 

§892. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,)^  . 
County  OP ) 

m  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 
To  any  sheriff,  constable,  marshal  or  policeman  of  the ,  and  to 

ffie  superintendent  and  principal  keeper  of  the  alms-Iumse  or  penitentiary  of  the 

saidcourJy,  Greetino: 

Whereas, has  this  day  been  duly  examined,  tried 

and  convicted  before  me, one  of  the  justices  of 

the  peace  in  and  for  the and  county  of and  police 

justice  of  said  city,  upon  the  complaint  on  oath  of 

of  being,  at  the aforesaid,  on  this  present  day,  a  vagrant,  for  that 

the  said ,  at  the aforesaid,  on  this  present 

day,  is  a  person  who,  not  having  visible  means  to  maintain  h ,  lives 

without  employment; 

And  Whereas,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge 

against  h. . .,  and  of  h. . .  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  distinctly  read  and  stated  to  the  said 

,  and  .  .he,  the  said was  given 

a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  Whereas,  .  .he,  the  said did  then  and  there 

plead  guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court,  by  said 
plea  of   guilty,  did   voluntarily  admit   and   confess   that    ..he,  the  said 

,  was  and  is  a  vagrant  within  the  intent  and  meaning 

of  the  statute;  and  it  was  adjudged  and  determined  by  me  that  the  said 

,  who  is  not  a  notorious  offender,  and  is  a  proper 

object  for  such  relief,  should  be  committed  to  the  alms-house,  or  being  a 
notorious  offender,  and  an  improper  person  to  be  sent  to  the  alms-house, 
should  be  committed  to  and  confined  in  the  ahns-house  or  pentitentiary  of 
said  coimty  for  the  term  of at  hard  labor. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said 
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alms-house  or  penitentiary.    And  you,  the  said  superintendent  and  principal 

keeper,  are  hereby  commanded  to  receive  the  said 

into  your  custody,  in  the  said  alms-house  or  penitentiary,  for  the  term  of 
at  hard  labor,  and  h. . .  there  safely  keep  until  the  expira- 
tion of  the  said 

Given  under  my  hand,  at  the aforesaid,  this day 

of 


Justice  of  the  Peace  (or  PoUce  Justice), 


^  vOa  • 


No.  189. 

Warrant  to  commit  a  wtgramt  after  trial  — Plea  of  not  gviUy— under  Code  qf 

Orvmnal  Procedure,  g  892. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK, 
County  OP 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  sheriffs  constable^  ma/rehdl  or  policeman  in  the  county  of ,  and  to 

the  superintendent  and  principal  keeper  of  the  alms-house  and  penitentiary  of 
the  said  county,  Gbeeting: 

Whereas,  On  the  ........  day  of ,  

was  brought  before  me, ,  one  of  the  justices  of  the  peace 

in  and  forthe and  county  of or  police  justice  of  said 

,  charged  on  the  oath  of ,  which  oath  was 

believed  by  me,  the  said  justice,  with,  on  this  present  day,  at  the 

,  and  being  a  vagrant  within  the  intent  and 

meaning  of  the  statute; 

And  Whereas,  The  said  justice,  immediately  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge  against 

him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings, 
and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to  the  said 

,  who  then  and  there  pleaded  not  guilty  thereto,  who 

was  then  and  there  tried  upon  the  said  charge  by  the  said  justice,  who  did 
thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in  defense 
thereof,  and  on  behalf  of  said  person; 

And  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said ,  he,  the  said 

having  previously  thereto  been  allowed  a  reasonable  time  to  send  for  and 
advise  with  counsel ; 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  aforesaid,  to 

wit,  of  being  a  vagrant,  in  that  . . . .,  the  said ,  on  this 

present  day,  at  the  city  of ,  aforesaid, was 

and  is  a  vagrant  within  the  intent  and  meaning  of  the  stat- 
ute; and.  it  waa  adjudged  and  determined  by  me  that  the  said , 
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who  i#not  a  notorious  ofiFender,  should  be  committed  to  the  alms-house  of  the 
said  county  of  ,  or  being  a  notorious  offender  find  improper  per- 
son to  be  sent  to  the  alms-house,  should  be  committed  to  and  confined  in  the 

alms-house  or  penitentiary  of  said  county  for  the  term  of 

at  hard  labor; 
Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into 

the  custody  of  the  said  superintendent  and  principal  keeper  of  the  said  alms- 
house or  penitentiary.    And  you,  the  said  superintendent  and  principal  keeper, 

are  hereby  commanded  to  receive  the  said into  your 

custody,  in  the  said  alms-house  or  penitentiary,  for  the  term  of , 

at  hard  labor,  and there  safely  keep  until  the  expiration  of  the  said 


Given  under  my  hand,  at  the aforesaid,  this 

day  of 


Justice  €f  the  Peace  {or  Poldee  Jvstic^, 


[w. ; 


No.  190. 

Wa/rrant  to  eommU  dieorderly  person  for  not  giving  security  to  support  his  wife 
and  children,  etc.— Plea  of  guHty — under  Code  of  OrimifuU  Procedure,  §  903. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK, 
County  op 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK- 

To  any  con^stable,  marshal  or  policeman  in  the  county  of ,  and  to  the 

sheriff  of  the  said  county : 

Whereas,  On  the day  of ,  

was  brouj^ht  before  me, '. ,  one  of  the  justices  of  the 

peace  in  and  for  the and  county  of or  police  justice  of 

said  city,  charged  upon  the  complaint  on  the  oath  of '. 

with  having,  on  the day  of ,  188. .,  at  the    

aforesaid,  been  a  disorderly  person,  for  that  the  said 

And  Whereas,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge 

against  him,  and  of  his  right  to  the  aid  of  coimsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said . . . ,  and  he  the  said 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel ; 

And  Whereas,  He,  the  said did  then  and  there 

plead  guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court,  by  said 

plea  of  guilty,  did  voluntarily  admit  and  confess  that  he,  the  said 

,  at  the aforesaid,  on  the .day  of 

188..,  did 

And  Whereas,  The  said  justice  did  thereupon  adjudge  and  determine  that 
the  said was  guilty  of  the  aforesaid  charge,  and  the 
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said was  thereupon  convicted  of  the  offens#  afore- 
said, of  being  a  disorderly  person,  in  that  he,  the  said 

at  the aforesaid,  on  the day  of 

188..,  did 

And  Whereas,  Prior  to  such  conviction,  the  said was 

required  to  give  security  by  a  written  undertaking,  with 

surct in  the  sum  of hundred  dollars,  that  he  would  support 

his  wife  and  children,  and  would  indemnify  the against  their 

becoming,  within  one  year,  chargeable  upon  the  public;  and  inasmuch  as  the 

said has  not  given  the  said  undertaking  requirea  as 

aforesaid,  the  said was,  by  the  said  justice,  convicted 

of  being  a  disorderly  person  as  aforesaid,  and  the  said  justice  having  duly 
made  up  and  signed  by  him  with  his  name  of  office,  and  immediately  filed  in 

the  office  of  the  clerk  of  the  county  of a  record  of  such  conviction 

of  the  said 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or 

policeman,  forthwith  to  carry  and  deliver  the  said into 

the  custody  of  the  said  sheriff.  And  you,  the  said  sheriff,  are  hereby  com- 
manded to  receive  the  said into  your  custody  in  the 

county  jail  of  said  county,  and  there  safely  keep  him  in  said  county  jail  for 

the  term  of at  hard  labor,  or  until  he  give  the  said  security 

required  as  aforesaid. 

Given  under  my  hand,  at  the aforesaid,  this 

day  of 


Justice  of  the  Peace  (or  PoUce  Juetiee), 


is8.: 


Ko.  191. 

Warrant  to  commit  a  dieordcT^y  person  for  not  giving  security  to  support  hts  wife 
and  children,  etc. — Plea  of  noiguiUy — under  Code  Criminal  Procedure,  §  903. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK, 

County  of 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  constable,  ma/rshal  or  policeman  in  the  county  of and  to 

the  sheriff  of  the  said  county : 

Whereas,  On  the day  of 

was  brought  before  me, ,  one  of  the  justices  of  the 

peace,  in  and  for  the and  county  of ,  and  police 

justice  of  said  city,  charged  upon  the  complaint,  on  oath,  of 

with  having  on day  of ,  at  the 

aforesaid,  been  a  disorderly  person,  for  that  the  said 

And,  Whereas,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charges 

against  him  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  pro- 
ceedings, and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 
the  said ,  who  then  and  there  pleaded  not  guilty 
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thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  the  said 

Andf  Whereas,  The  said  testimony  was  given  and  evidence  had  in  the  pres- 
ence and  hearing  of  the  said he,  the  said 

having  previously  thereto  been  allowed  a  reasonable  time  to  send  for  and 
advise  with  counsel ; 

Andf  Whereas,  The  said  justice  did  thereupon  adjudge  and  determine  that 

the  said    was  guilty  of  the  aforesaid  charge,  and  the 

said was  thereupon  duly  convicted  of  the  offense 

aforesaid,  to  wit,  of  being  a  disorderly  person,  in  that  the  said 

at  the aforesaid  on  the  said day  of did 


Andy  WhereaSy  Prior  to  such  conviction,  the  said 

was  required  to  give  security  by  a  written  undertaking  with 

Buret. . . ,  in  the  sum  of hundred  dollars;  that  he  would  support 

his  wife  and  children,  and  would  indemnify  the against  their 

becoming  within  one  year  chargeable  upon  the  public;  and  inasmuch  as  the 

said did  not  give  the  said  undertaking  required  as 

aforesaid,-  the  said was  by  the  said  justice  convicted 

of  being  a  disorderly  person  as  aforesaid,  and  the  said  justice  havrag  duly 
made  up  and  signed  by  him  with  his  name  of  office,  and  immediately  filed  in 

the  office  of  tiie  clerk  of  the  county  of a  record  of  such 

conviction  of  the  said 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or  police- 
man, forthwith  to  carry  and  deliver  the  said into  the 

custody  of  the  said  sheriff;  and  you,  the  said  sheriff,  are  hereby  commanded 

to  receive  the  said into  your  custody  in  the  county 

of  said  coimty,  and  there  safely  keep  him  in  said  county 

jail  for  the  term  of hard  labor,  or  until  he  give  the 

said  security  required  as  aforesaid. 

Given,  under  my  hand,  at  the aforesaid,  this. . .  .day  of 


Justice  of  the  Peace  {or  Police  Justice). 


No.  102. 

Warrant  to  commit  a  disorderly  person  for  not  giving  security/  for  good  behavior 
after  a  plea  of  guilty ,  under  Code  of  Criminal  Procedure,  §§  901,  908. 

JUSTICES'  COURT  (OR  POLICE  COURT). 

STATE  OP  NEW  YORK, 
County  of 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK : 

To  any  constable,  marshal  or  policeman  in  the  county  of ,  and  to 

the  sheriff  of  the  county  of  ,  Greeteng: 

Whereas,  On  the day  of , , 

was  brought  before  me,    ,  one  of  the  justices  of  the 


iK,| 
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peace  in  and  for  the ,  and  county  of or 

police  justice  of  the  said  city,  charged  upon  the  complaint  on  the  oath  of 

,  with  having,  on  the day  of , 

at  the aforesaid,  been  a  disorderly  person,  for  tnat  the  said 

Avd  Whereas,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge 

against  h  . . . .,  and  of  h  . . . .  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and 

stated  to  the  said    ,  and  . .  he,  the  said ,  was 

given  a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  Whereas,  He,  the  said ,  did  then  and  there  plead 

guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court,  by  said  plea 

of  guilty,  did  voluntarily  admit  and  confess  that  .  .he,  the  said , 

at  the aforesaid,  on  the day  of did 

And  Whereas,  The  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  aforesaid, 

of  being  a  disorderly  person,  in  that  .  .he,  the  said ,  at 

the  city  of aforesaid,  on  the day  of , 

188..., did 

And  Whereas,  Prior  to  such  conviction  the  said was 

required  to  give  security  by  a  written  imdertaking  with suret . . ., 

in  the  sum  of  . .' hundred  dollars,  f or  h  . .  good  behavior  for  the 

space  of  one  year,  and  inasmuch  as  the  said did  not 

give  the  said  undertaking  required  as  aforesaid,  the  said 

was  by  the  said  justice  convicted  of  being  a  disorderly  person  as  aforesaid,  and 
the  said  justice  having  duly  made  up  and  signed  and  immediately  filed  in  the 

office  of  the  clerk  of  the  county  of a  record  of  such 

conviction  of  the  said 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or  police- 
man, forthwith  to  carry  and  deliver  the  said into  the 

custody  of  the  said  sheriff.     And  you,  the  said  sheriff,  are  hereby  commanded 

to  receive  the  said into  your  custody  in  the  county 

jail  of  said  county,  and  there  h  . .  safely  keep  in  said  county  jail,  for  the  term 

of ,  at  hard  labor,  or  until  . .  he  give  the  said  security 

required  as  aforesaid. 

Given  under  my  hand,  at  the aforesaid,  this 

day  of ,  188  . . 


PoUce  Justice  {o7  fusHce  of  the  Peace), 
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No.  103. 

Warrant  to  eorwmit  a  disorderly  person  for  not  giving  security  for  good  hehatior 
after  apteaof  not  guilty,  under  Code  of  Criminal  Procedure,  §§  901,  903. 

JUSTICES'  COURT  (OR  POLICE  COURT). 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK. 

To  any  constable,  marshal  or  poUeeman  in  the  county  of and  to 

the  sheriff  of  the  scud  county,  Grbbtino  : 

WTiereas,  On  the day  of , 

was  brought  before  me, one  of  the  justices  of  the 

peace  in  and  for  the and  county  of police 

justice  of  said  city,  charged  upon  the  complaint  on  oath  of 

with  having,  on  the day  of at  the  city  of 

aforesaid,  been  a 

And  Whereas,  The  said  justice  immediately,  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the 

charge  against  h  . .  .and  of  h. . .  .right  to  the  aid  of  counsel  in  every  stage  of 
the  proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and 

stated  to  the  said  ,  who  then  and  there  pleaded 

n«)t  guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the 
said  justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said 
charge,  and  in  defense  thereof,  and  on  behalf  of  the  said 

And   Whereas,  The  said  testimony  was  given  and  evidence  had  in  the 

presence  and  hearing  of  the  said he,  the 

said having  previously  thereto  been  allowed 

a  reasonable  time  to  send  for  and  advise  with  counsel; 

And  Whereas,  The  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge, 

and  the  said was  thereupon  duly  convicted 

of  the  offense  aforesaid,  to  wit,  of  being  a  disorderly  person,  in  that  the  said 

at  the aforesaid,  on  the 

said day  of did 

And  Whereas,  Prior  to  such  conviction  the  said 

was  required  to  give  security  by  a  written  undertaking  with 

Buret in  the  sum  of hundred  dollars, 

for  h good  behavior  for  the  space  of  one  year,  and  inasmuch  as  the  sjiid 

did  not  give  the  said  undertaking  required 

as  aforesaid,  the  said was  by  the  said  justice 

convicted  of  being  a  disorderly  person  as  aforesaid,  and  the  said  justice  hav- 
ing duly  made  up  and  signed  and  immediately  filed  in  the  office  of  the  clerk 
of  the  county  of a  record  of  such  conviction  of  the  said 


These  are,  therefore,  to  command  you,   the  said  constable,  marshal  or 

policeman  forthwith  to  carry  and  deliver  the  said 

into  the  custody  of  the  said  sheriff.    And  you,  the  said  sheriff,  are  hereby 

commanded  to  receive  the  said into  your 

custody  in  the  coimty  jail  of  said  county,  and  there  h. . .  .safely  keep  in  said 
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county  jail,  for  the  term  of at  hard  labor,  or  until 

.  .he  give  the  said  security  required  as  aforesaid. 

Given  under  my  hand,  at  the aforesaid,  this 

day  of ^ 

Police  Justice  {or  Justice  of  the  Peace). 


No.  194. 

Wa^cmt  for  felony,  under  Code  of  Orvmnal  Procedure,  §§  151-154 

JUSTICES*  COURT  (OR  POLICE  COURT). 

STATE  OP  NEW  YORK,  )  ^  . 
County  of ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To  iiny  sheriff,  constable,  Tnanrshal  or  poUcemcm  in  the  county  of 

Information,  upon  oath,  having  been  this  day  laid  before  me,  that  the  crime 

of has  been  committed,  and  accusing 

thereof. 

You  are   therefore  commanded    forthwith   to  arrest   the    above-named 

and  bring  h. . .  before  me  at  the court  in  the  said  county  of 

,  or,  in  case  of  my  absence  or  inability  to  act,  before  the 

nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at ,  this day  of ,  188. . 


Justice  cf  the  Peace  {or  Police  Justice), 


No.  196. 

Affidavit  proving  TumdwrUing  of  justice  who  issued  warrami  to  he  eceecuted  in 
another  county,  under  Code  of  Criminal  Procedure,  §  157. 

STATE  OP )       . 

County  op » 

,  being  duly  sworn,  says  that  he  resides  in  the 

city  of  Albany;  that  the  name  of ,  purporting 

to  be  signed  to  the  above  warrant,  is  the  handwriting  of , 

who  is  one  of  the  police  justices  and  justices  of  the  peace  of  the 

in  the  county  of ,  by  whom  the  above  warrant  was  issued. 


Sworn  before  me,  this. . .  .day  ) 
of 188..      ) 
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Ka  196. 

Return  to  wa/rra/rU  for  felony. 

By  virtue  of  the  within  warrant  I  have  arrested  the  within  named,  and  now 
have  him  before  the  magistrate  by  whom  this  warrrant  was  issued,  or  before 

being  the  nearest  or  most  accessible 

magistrate  in  the  county  of ,  the  magistrate  by  whom  this 

warrant  was  iseued  being  absent  or  unable  to  act. 

Dated  at ,  this.... day  of ,  188.. 

A.  B., 

CkmstaibiU  (or  other  officer). 

No.  197. 

Commitment  on  warrant  for  felony,  under  Code  of  Criminal  Procedure^  §  193. 

The  within  named having  been  brought  before  me 

under  this  warrant,  is  hereby  committed  for  examination  to  the  sheriff  of  the 
county  of 


Justice  of  the  Peace  {or  Poltce  Justice). 


Nal98. 

Parmimon  to  execute  warrant  in  another  county,  under  Code  of  Criminal  Pro- 

eedure,  %  156. 

The  within  warrant  may  be  executed  in  the  county  of 

Dated  at this day  of 188. 

A.  B., 

Justice  of  the  Peace  (or  Police  Justice^  . 


Ko.  199. 

Warrant  of  arrest  Jot  misdemeanor^  under  Code  of  Criminal  Procedure,  §  157. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK, ) 

yes 

OOUNTT  OP i 

IN  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 
To  any  sheriff,  constable,  marehai  or  policeman  in  the  county  of 

Information  upon  oath  having  been  this  day  laid  before  me  that  the  crime 
of has  been  committed,  and  accusing thereof, 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 

and  bring  h. .  before  me  at  the court,  in  the in  the  said 

county  of or  in  case  of  my  absence  or  inability  to  act,  before  the 

nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at this day  of 188. 


Jwtice  of  the  Peace  (or  Police  Justice), 
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No.  200. 

PemUmcm  to  execute  warrant  for  misdemeanor  on  Sunday  or  in  nigJU-time, 

under  Code  of  Criming  Procedure,  §  170. 

I  do  hereby  order  and  direct  that  the  arrest  on  the  within  warrant  may  be 
made  on  Sunday  or  at  night. 

A.  B., 
Justice  of  the  Peace  (or  Police  JueHce), 


[  M.  ; 


No.  201. 

Wa/rrant  to  commit  child  under  sixteen  years — Plea  of  not  ffuiUy  —  under  La/ws 

1881,  chapter  496. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK, 
County  of 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  sherijfy  constaMe,  ma/rshal  or  poUeeman  in  the  county  of 

and  to  the  superintendent  of  the  House  of  Mefuge  for  the  Beformation  of 
Juvenile  Delinquents  in  the  dty  of  New  York,  Grebtikg: 

Whereas,  On  the day  of 188. . ,  

was  brought  before  me, ,  one  of  the  justices  of  the 

peace  in  and  for  the  city  and  county  of ,  or  police  justice  of  said 

city,  charged  on  the  oath  of ,  which  oath  was  believed 

by  me,  the  said  justice,  with,  on  this  present  day,  at  the 

And  Whereas,  The  said  justice,  immediately  and  before  any  further  pro- 
ceedings were  had,  informed  the  said of  the  charge 

ligainst  him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the 
proceedings,  and  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said ,  who  then  and  there  pleaded  not  guilty 

thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said  justice, 
who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and  in 
defense  thereof,  and  on  behalf  of  said  person; 

And  Whereas,  The  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said he,  the  said 

having  previously  thereto  been  allowed  a  reasonable 

time  to  send  for  and  advise  with  counsel; 

And  Whereas,  It  was  ascertained  by  said  justice  that  said 

was years  old  on  the day  of 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge  and  offense, 

and  the  said was  thereupon  convicted  of  the  charge 

and  offense  aforesaid,  and  it  was  adjudged  and  determined  by  me  that  the 

said should  be  conmiitted  to  and  confined  in  the 

House  of  Refuge  for  the  Reformation  of  Juvenile  Delinquents  in  the  city  of 
New  York,  until  he  should  be  thence  discharged  according  to  law. 

Now,  therefore,  you  the  said  sheriff^  constable,  marshal  or  policeman,  are 
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commanded  forthwith  to  convey  and  deliver  the  said 

into  the  custody  of  the  said  superintendent.    And  you,  the  said  superintend- 
ent, are  hereby  commanded  to  receive  the  said into 

your  custody,  in  the  said  House  of  Refuge,  and  ....  there  safely  keep  until 
he  shall  be  thence  discharged  according  to  law. 

Given  under  my  hand,  at  the aforesaid,  this    

day  of 


JiLsHce  of  the  Peace  {or  Police  Justus^ 


No.  202. 

WarrarU  against  child  begging,  under  Code  of  Criminal  Procedure,  §  893. 

POLICE  COURT  (OR  OTHER  COURT). 


STATE  OF  NEW  YORK, 
County  op 


>8S. : 


IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 
To  any  sheriff,  constable,  marshal  or  policeman  in  the  city  and  county  of 

Whereas,  Complaint  has  this  day  been  made  by of 

the in  the  county  of ,  on  oath,  before 

one  of  the  justices  of  the  peace  of  the or  police  justice  of  the 

said  city;  that  on  the day  of ,  at  the 

in  siiid  county,  one ,  a  child  of  the  age  of 

years,  was  found  begging  for  alms  and  soliciting  charity  from  door  to  door, 
and  was  found  begging  for  alms  and  soliciting  charity  in  a  street,  highway 

and  public  place  in  said  city,  to  wit: against  the 

peace  of  the  people  of  the  State  of  New  York  and  the  form  of  the  statute  in 
such  case  provided. 

We,  therefore,  command  you  forthwith  to  take  the  body  of  the  said 

and  bring  h  . .  before  the  said at  the court 

room,  in  the  said    ,  with  this  warrant,  and  a  return  of  your  doings 

thereon  indorsed,  to  be  dealt  with  according  to  law.  Hereof  fail  not  at  your 
peril. 

Witness,  the  said .,  at  the . . .,  in  the  county 

aforesaid,  the day  of 


Justice  of  the  Peace  {or  Police  Jtuiice), 
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No.  203. 

Woflrraid  of  cammUment  for  being  intoxicaUd  in  a  public  place 

POLICE  COURT  (OR  JUSTICES*  COURT). 

STATE  OF  NEW  YORK,  / 
County  OP ( 

IN  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OP  NEW  YORK: 
To  any  sheriff,  constable,  Tna/rsJuU  or  policeman  of  the  said  county,  and  to  the  super- 
intendent of  the  penitenUa/ry  of  the  said  county,  GBEBTiNa: 

WliereoA, has  this  day  been  duly  examined,  tried 

and  convicted  before  me, ,  one  of  the  justices  of  the 

peace  in  and  for  the county  of ,  police  justice 

of  said ,  upon  the  information  on  oath  of ,  and 

on  competent  testimony,  of  having  been  intoxicated  in  a  public  street  or  place 

in  said ,  contrary  to  the  provisions  of  the  act  entitled  "  An  act 

to  suppress  intemperance  and  to  regulate  the  sale  of  intoxicating  liquors," 
passed  April  16,  1857,  and  the  act  amendatory  thereof,  passed  May  11,  1869; 

And  Whereas,  Upon  such  conviction,  I  did  adjudge  and  determine  that  the 

said should  pay  a  fine  of dollars, 

and  two  dollars  costs,  and  in  default  thereof  that be  conmiitted  to 

the  penitentiary  of  said  county  for  the  term  of days,  unless  the 

fine  be  sooner  paid; 

These  are,  therefore,  to  command  you,  the  said  sheriff,  constable,  marshal 

or  policeman,  forthwith  to  convey  and  deliver  the  said 

to  the  said  superintendent  of  the  said  penitentiary.  And  you,  the  said  super- 
intendent, are  hereby  commanded  to  receive  the  said 

into  your  custody,  in  the  said  penitentiary,  and  h. . .  there  safely  keep  until 

the  expiration  of  the  said days,  unless  the  fine  be  sooner 

paid,  or be  thence  discharged  in  due  course  of  law. 

Given  under  my  hand,  at the day  of 


Police  Juetice  {or  Justice  of  the  Peaee). 


No.  204. 

Statement  and  questions  put  to  defendant  by  justice,  under  Code  of  Oritrjinal 

Procedure,  §§  188,  189. 

JUSTICES'  COURT  (OR  OTHER  COURT). 
Btfore .Justice, ,  1882. 


THB  rsoPLE 

against 

JOHN  DOE. 


The  defendant,  Immediately  on  being  brought  before  said  justice,  was 
informed  by  said  justice  as  follows: 

You  are  charged  with  the  crime  of 

You  have  the  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings, 
and  before  any  further  proceedings  are  had. 
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Question.  Do  you  require  counsel?  If  you  do,  you  will  be  allowed  a  reason- 
able time  to  send  for  him,  and  the  examination  will  be  adjourned  for  that 
purpose. 

Anstoer '. 

[. . .  • appeared  as  counsel  for  the  defendant,  or  no 

counsel  appearing,  and  after  waiting  a  reasonable  time  therefor,  the  said 
justice  put  the  following  questions  to  the  defendant] : 

(Question,  Do  you  desire  an  examination  of  this  case,  or  do  you  waive 
examination  and  elect  to  give  bail? 

Annoer  

• 

BoUee  Juitiee  {pr  Jutiike  qf  tha  P^om). 


No.  206. 

ChmmUment  on  charge  of  inkKdeah/on. 

POLICE  COURT  (OR  OTHER  COURT). 
Before , ,  Justiee, 

STATE  OF  NEW  YORK,  )  ^  . 

CODWTT  OF ) 

To  the  Sheriff  of  the  county  of  Albany: 

.^ ,  having  been  brought  before  me,  charged 

with  the  offense  of  public  intoxication,  of 

you  will  receive  and  safely  keep  within  the  common  jail  of  said  county  for 
further  examination. 

Dated  at ,  this day  of ,  188.. 


JuiOce. 


Na  20a 

BeeoffnieanM  of  dieordeHy  penon,  under  Oode  of  OivU  Procedure,  %  889, 

ntbdmnona  1  and  2. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OP  NEW  YORK,  )  ^  . 

CotJNTY  OP ) 

Be  it  remembered,  that  on  this    day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  eighty-. . . ., ,  of 

the ,  in  said  county,  and , 

both  of  the  same  place,  personally  came  before  me, ,  one  of 

the  justices  of  the  peace  in  and  for  the ,  or  police  justice  of  the 

said ,  and  severally  and  respectively  acknowledged  themselves  to 

be  indebted  to  the  people  of  the  State  of  New  York,  in  the  sum  of 

hundred  dollars  each,  to  be  levied  of  their  respective  goods  and  chattels, 

29 
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lands  and  tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made 
in  the  conditions  following,  viz: 

Whereas,  On  the day  of ,  188. ., 

did  make  complaint  on  oath  before  the  said ,  one  of  the  justices 

of  said f  or  police  justice  of  the ,  against , 

in  which  complaint  the  said alleges  that  the  said , 

and  the  said  justice  having  caused  the  said to  be  brought 

before  him  and  examined  touching  the  offense  in  said  complaint  alleged,  and 
it  appearing  to  the  said  justice,  upon  such  examination,  by  the  confession  of 

said ,  and  by  competent  testimony,  that was 

guilty  of  the  offense  in  said  complaint  alleged,  and  was  and  is  a  disorderly 
person,  and,  for  the  reasons  set  forth  in  said  complaint,  the  said  justice  did 

thereupon  require  the  said to  enter  into  a  recognizance  with 

suret. . . .,  approved  by  the  said  justice,  in  the  sum  of 

hundred  dollars,  that  he  will  support  his  wife  and  children,  and  will  indem- 
nify the against  their  becoming  within  one  year  chargeable  upon 

the  public. 

Now,  therefore,  we  hereby  undertake  that  the  said will 

support  his  wife  and  children,  and  will  indenmify  the against  their 

becoming  within  one  year  chargeable  upon  the  public,  or  we  will  pay  to  the 
people  of  the  State  of  New  York  the  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before) 
me,  this    . . .  day  of 188. .    ( 


No.  207. 

BecogniMance  for  support  of  vdfe  and  eMdren  of  disorderiy  penon,  taken  aftmr 
eommUment,  under  Code  of  Orminal  Procedure,  %  809,  subdivuioni  1  and  d. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  )  ^  . 
County  of ) 

Be  it  remembered,  that  on  this day  of 188. ., 

,  of  the in  said 

county,  and of  the  same  place,  personally 

came  before  us, 

ftnd ...  .two  of  the  justices  of 

the  peace  [or  police  justices]  of  the  said county,  and 

jointly  and  severally  acknowledged  themselves  to  be  indebted  to  the  people  of 

the  State  of  New  York,  in  the  sum  of hundred 

dollars,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and  tene- 
ments, to  the  use  of  the  said  people,  if  default  shall  be  made  in  the  condi- 
tions following: 

WTiereae, was  on  the 

day  of 188.  .duly  convicted  before 

justice  of  the  peace  [or  police  justice]  of  said upon  the 
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complaint  made  before  him,  and  of  the  offense  of  being  a  disorderly  person; 
for  that  the  said 

And  prior  to  such  conviction  the  said  justice  did  require  of  the  said 

that  he  give  security  by  a  written 

undertaking  with suret. ...  in  the  sum  of 

hundred  dollars;    that  he  will  support   his  wife    and    children,   and    will 

indemnify  the against  their  becoming  within  one  year  chargeable 

upon  the  public;  and  for  not  giving  the  said  undertaking  the  said 

was,  by  the  said  justice,  convicted  of  being  a  disorderly  person  as  aforesaid, 
and  a  record  of  said  conviction  was  duly  made  by  the  said  justice,  and  signed 
by  him  with  his  name  of  office,  and  filed  in  the  office  of  the  clerk  of  the 

county  of and  said was,  by 

a  warrant  signed  by  the  said  justice,  with  his  name  of  office,  committed  to 

the  county  jail  of  the  county  of for  the  term  of 

at  hard  labor,  or  until  he  gives  the  said  undertaking  required  as  aforesaid, 
and  still  remains  in  the  county  jail  of  said  county;  and  application  having 
been  made  to  us,  the  said  two  justices,  to  take  such  undertakings  so  as  afore- 
Baid  required  of  and  in  behalf  of  the  said 

Now,  therefore,  we  hereby  undertake  that  if  the  said 

will  support  his  wife  and  children,  and  will  indemnify  the against 

their  becoming  within  one  year  chargeable  upon  the  public,  or  we  will  pay  to 

the  people  of  the  State  of  New  York  the  said  sum  of 

hundred  dollars. 


Subscribed  and  acknowledged  before  us  the  > 
day  and  year  first  above  written.  ) 


Justice  of  the  Peace  (or  Poliee  Jugtice), 


No.  208. 

Becognuance  for  good  hehcmor  of  disorderly  person,  under  Code  of  Ormindl 

Procedure,  §  899,  subdivisums  8,  9. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF.. )    " 

Be  it  remembered,  that  on  this day  of. in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  eighty-. . . ., of  the 

in  said  county,  and both  of  the  same  place,  personally  came 

before  me one  of  the  justices  of  the  peace  in  and  for 

the or  police  justices  of  the  said and  severally 

and  respectively  acknowledged  themselves  to  be  indebted  to  the  people  of  the 

State  of  New  York,  in  the  sum  of hundred  dollars,  to  be  levied 

of  their  respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
said  people  if  default  shall  be  made  in  the  conditions  following,  viz. : 

WJiereas,  On  the day  of ,  188. ., 

did  make  complaint  on  oath  before  the  said one  of  the 

justices  of  said. or  police  justice  of  the ,  a^inst 
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in  which  complaint  the  said alleges 

that  the  said 

and  the  said  justice  having  caused  the  said to  he  brought 

before  him  and  examined  touching  the  offense  in  said  complaint  alleged,  and 
it  appearing  to  the  said  justice  upon  such  examination,  and  by  competent 

testimony,  that was  guilty  of  the  offense  in  said  complaint 

alleged,  and  was  and  is  a  disorderly  person,  and,  for  the  reasons  set  forth  ui 

said  complaint,  the  said  justice  did  thereupon  require  the  said 

to  enter  into  a  recognizance  with suret. . .  .in  the  sum  of • 

hundred  dollars,  for  the  good  behavior  of  the  said 

for  the  space  of  one  year. 

Now,  therefore,  we  hereby  undertake  that  the  said will 

be  of  good  behavior  for  the  space  of  one  year  next  ensuing  the  date  hereof » 
and  not  be  eruilty  of  the  acts  set  forth  in  said  complaint,  or  we  will  pay  to  the 
people  of  the  State  of  New  York,  the  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before  me,  ) 
this day  of 188...     ) 


No.  209. 

BfieogrdMmceforgoodhehamioTqf  duard&rly  penon — taken  (tfter  (kmrnitmenL 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK, ) 
County  of j    " 

Be  it  remembered,  that  on  this day  of 188 

of  the in  said  county,  and of  the  same  place,  per- 
sonally came  before  us of  the  same 

and. . . .' two  of  the  justices  of  the  peace  [or  police  justices] 

of  the  said.. and  county,  and  jointly  and  severally  acknowledged 

themselves  to  be  indebted  to  the  people  of  the  State  of  New  York,  in  manner 

following,  in  the  sum  of hundred  dollars,  to  be  levied  of  their 

respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
people,  if  default  shall  be  made  in  the  condition  following  : 

l^hereas. was  on  the day  of 188. .  duly 

convicted  before justice  of  the  peace  [or  police  justice]  of 

said upon  the  complaint  made  before  him,  of  the  offense  of  being 

a  disorderly  person ;  for  that  the  said 

And  prior  to  such  conviction  the  said  justice  did  require  of  the  said 

that  .  .he  give  security  by  a  written  undertaking  with suret. . .  approved 

by  bim,  in  the  sum  of hundred  dollars  for  h. .  good  behavior  for  the 

)ace  of  one  year  ;  and  not  giving  the  said  undertaking  the  said 

A' as  by  the  said  justice  convicted  of  being  a  disorderly  person  as  aforesaid, 
and  a  record  of  said  conviction  was  duly  made  by  the  said  justice,  and  signed 
by  him  with  his  name  of  office,  and  filed  in  the  office  of  the  clerk  of  the 
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county  of and  said was,  by  a  warrant  signed  by  the 

said  justice,  with  his  name  of  office,  committed  to  the  county  jail  of  the  said 

county  of for  the  term  of at  hard  labor,  or  until  he 

give  the  said  security  required  as  aforesaid,  and  still  remams  in  the  county 
jail  of  said  county ;  and  application  having  been  made  to  us,  the  said  two 
justices,  to  take  such  undertsJdng  so  as  aforesaid  required  of  and  on  behalf 

of  the  said 

Now,  therefore,  we  hereby  undertake  that  the  said will 

be  of  good  behavior  for  the  space  of  one  year  from  the  time  of  the  said  con- 
viction, and  shall  not,  during  such  time,  be  guilty  of  any  of  the  acts  .  .he 
was  so  as  aforesaid  convicted  of  being  a  disorderly  person,  or  we  wiU  pay  to 
the  people  of  the  State  of  New  York,  the  said  sum  of hundred  doUars. 


Subscribed  and  acknowledged  before,  us  the 
day  and  year  first  above  written. 


\ 


Juitieet  qf  the  Bsaoe  {or  FoUee  Jtuiiee), 


No.  210. 

Bin  of  exceptions,  under  Code  QrminaL  Froeedwre,  §  406. 

COURT  OF  OYER  AND  TERMINER— Ck>UNTY. 


THB  PIBOPLB 
Qffaimt 

. _) 


\ 


At  a  court  of  oyer  and  terminer,  held  in  and  for  the  county  of  ....'.......  • 

at  the  court-house  in  the ,  before  Hon • , 

a  justice  of  the  supreme  court,  on  the day  of ,  an 

indictment  against ,  of  which  the  annexed  marked 

"A"  is  a  copy,  came  on  to  be  tried,  and  a  juiy  having  been  impanneled  and 
sworn,  the  following  testimony  was  then  had,  and  the  following  proceedings 
were  then  and  there  had,  to  wit: 

John  Doe,  a  witness  on  behalf  of  the  people,  being  duly  sworn,  testified  as 
follows: 

[Insert  all  testimony  and  exceptions.] 

The  evidence  here  closed,  and  the  above  was  all  the  evidence  taken  on  said 
trial. 

The  court  charged  the  jury,  among  other  things,  that  [insert  that  part  of 
the  charge  objected  to],  to  which  portion  of  the  charge  the  counsel  for  the 
prisoner  duly  excepted. 

And  the  counsel  for  the  prisoner  thereupon  requested  the  court  to  charge 
the  jury  as  follows:  [Insert  request  to  charge.]  The  court  refused  so  to 
charge,  and  the  counsel  for  the  prisoner  then  and  there  excepted. 

The  said  cause  was  on  the  said day  of submitted 

to  the  jury,  who,  on  the  same  day,  returned  into  court  and  rendered  their 
verdict,  by  which  they  found  the  said  defendant  guilty  of  the  crime  charged 
in  the  indictment 
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And  because  none  of  the  said  exceptions  so  offered  and  made  do  appear 
uj^'ii  ibe  record  of  said  trial,  therefore,  in  the  prer^nce  of  the  defendant,  the 
said  court  has  signed  the  said  exceptions  according  to  the  statute  in  such 
case  made  and  provided. 

Dated  this day  of 

A.B.. 

Juttioe  Supreme  Cawt, 
B.  C,  Attorney  for  Defendant 

"A." 

At  a  court  of  oyer  and  terminer,  held  at  the  court-house,  in  the 

on  the day  of 

This  schedule  consists  of  a  copy  of  the  indictment  which  should  be  attached 
to  the  bill  of  exceptions,  and  reference  thereto  made  in  the  bill  itself. 


Vo.  211. 

Jfotiee  to  $eUU  biU  of  exeeption$,  under  Code  Criminal  Procedure,  §  468. 

COURT  OF  OYER  AND  TERMINER— Coukty. 


THE  PEOPUE 


8iB.  —  Please  to  take  notice  that  on  the  bill  of  exceptions  served  on  you 
herein,  and  upon  the  amendments  thereto  served  by  you,  the  defendant  herein, 

,  will  make  a  motion  before  Hon 

at  his  chambers,  in  the  city  of ,  on  the day  of. 

at  10  o'clock  A.  H.  of  that  day,  to  have  the  said  bill  of  exceptions  settled,  and 
for  such  other  relief  as  may  be  just. 

Dated  at ,  this day  of 

Yours,  etc.,  A.  B., 


ToB.  C,  DiitriBt  Attorney eaunly. 


Brfendar^e  Attorney. 


No.  212. 

Order  enlarging  time  to  eettle  biU  of  exceptione,  under  Code  Criminal 

Procedure,  %  460. 

(Title  of  cause  and  court.) 

On  reading  and  filing  affidavit  of ,  defendant's 

attorney,  hereto  annexed,  and,  on  motion  of  the  same,  it  is  hereby  ordered,  on 
good  cause  shown,  that  defendant's  time  for  preparing  and  serving  a  bill  of 
exceptions  be  and  is  hereby  extended  to  and  including ,  1882. 

Dated  this day  of 

A.  B«, 

Juitice  Supreme  Court 
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No.  213. 

Afflda/oU  for  new  trial,  urkder  Code  Oriminal  Procedure,  g  465,  iubdivinan  7. 

COURT  OF  OYER  AND  TERMINER. 


THB  PBOPLB 
Offidnat 


STATE  OF  NEW  YORK, ) 

COUNTTOF ) 

,  being  duly  sworn,  says  that  he  resides  at , 

in  said  county;  that  he  is  the  attorney  for  the  above  named  defendant,  and  as 
such  attorney  tried  his  case  under  the  indictment  charging  him  with  arson  at 
the  present  term  of  this  court,  at  which  he  was  found  guilty  by  a  jury  as 
charged  in  said  indictment.  Deponent  further  says  that  since  said  trial  closed 
he  has  discovered  such  new  evidence  as,  in  his  judgment,  if  produced  and 
received  before,  would  have  changed  the  verdict  to  one  of  acquittal;  that  said 
evidence  is  in  substance  as  follows:  [here  give  nature  of  the  evidence  briefly]; 
that  said  evidence  was  wholly  unknown  to  him  and  this  deponent  at  the  trial 
just  had,  and  that  their  failure  to  produce  it  was  not  owing  to  any  want  of 
diligence  on  their  part. 


Subscribed  and  sworn  before  me, 
this day  of 1883. 


\ 


No.  214. 

Jffida/oU  on  motion  for  arregt  of  judgment,  under  Code  Oriminal  Procedure,  %  4d9. 

(Title  of  court  and  case.) 

STATE  OF  NEW  YORK, )      . 
County,      f**" 

,  being  duly  sworn,  says  that  he  resides  at , 

in  said  county;  that  he  is  the  attorney  for ,  the  defendant 

in  this  action;  that  said was  tried  on  an  indictment 

charging  him  with  arson,  before  this  court  and  a  jury,  on  the 

and  was  found  guilty  by  said  jury  as  charged  on  the  same  day. 

Deponent  further  says  that  said  indictment  does  not  conform  to  the  require- 
ments of  sections  275  and  276  of  the  Code  of  Criminal  Procedure  in  the  fol- 
lowing particulars:  [state  in  what  it  is  defective];  and  also  that  the  facts 
therein  charged  do  not  constitute  a  crime. 

Subscribed  and  sworn  before  me, ) 
this day  of f 
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No.  216. 

Notice  to  district  a/ttomay  of  motion  in  arrest  ofjtidgment. 

(Title  of  court  and  cause.) 
Sib — Please  to  take  notice  that  on  the  indictment  herein,  on  the  eyidenoe 
taken  in  the  trial  of  this  action,  on  the  annexed  affidavit,  and  upon  all  other 

proceedings  heretofore  had  in  this  case,  I  will  move  the  court  on  the 

day  of for  an  order  arresting  Judgment  against  said  defendant, 

and  for  such  other  relief  as  may  be  just. 
Datedat ,  this day  of     '. 

Yours,  etc.,  A.  B., 

Attomeiffor  DtfendanL 
To  B.  0.,  Dittrtiet  Attorney, Chuniy. 


No.  216. 

Bench  warrant  after  conviction,  under  Code  Orindnal  Procedure,  §  477. 

STATE  OF  NBW  YORK,  )  ^  . 
County  op ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  TORK: 
[Seal.]        To  any  sheriff,  constable,  marshal  or  policeman  cf  this  State  : 

A.  B.  having  been  on  the    day  of duly  convicted 

in  the  court  of of  the  county  of ,  of  the 

crime  of  [designating  it] ; 

You  are  therefore  commanded  forthwith  to  arrest  the  above-named  A.  B., 
and  bring  him  before  that  court  for  judgment;  or,  if  the  court  have  adjourned 
for  the  term,  you  are  to  deliver  him  into  the  custody  of  the  sheriff  of  the 

county  of ,  or  in  the  city  and  county  of  New  York  to  the 

keeper  of  the  city  prison  of  the  city  of  New  York. 

Dated  at • .  this  ..>.....    day  of  .  « 

By  order  of  the  court 

£.  F.,  Clerk, 


Ka  217. 

WarrarU  of  commitment  after  conviction,  under  Code  of  Oriminal  Procedure^  §  487. 

(Title  of  Court) 

STATE  OF  NEW  YORK,  )  ^  . 
County  op )      ' 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  the  sheriff  of  the  county  of omf  to  the  keeper  of  the  jaU  or 

prison  to  which  the  prisoner  is  sentenced : 

Whereas, was  on  the day  of ,  duly  tried 

before  me  and  a  jury,  and  by  said  jury  was  convicted  of  the  crime  of 

,  and  afterwards  was,  by  me,  in  due  form  of  law,  sentenced  to 
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imprisonment  in  the  county  Jail  for  the  term  of  one  year  [or  fine  and  imprison- 
ment, as  the  case  may  be].    Now,  this  is  to  command  you  to  receive  the  said 

into  your  custody  and  detain  him  until  the 

Judgment  of  the  said  court  is  satisfied. 

Dated  this day  of 188.. 

A.  B., 

Jiutiee  Suprenu  Court  (or  other  eourt.\ 


[ml  ; 


No.  218. 
DeoUh  warrant,  under  Code  of  Orminal  Procedure,  %  401. 
STATE  OF  NEW  YORK, 

COXTNTT  OF •  •  •• 

lb  the  sheriff  of  the  county  of. inihe  State  of  New  York: 

Whereas,  At  a  court  of  oyer  and  terminer,  held  in  and  for  the  county  of 

,  at  the  court-house,  at in  said 

cdunty,  on  the day  of ,  John  Doe  received  sentence  of 

death  for  the  offense  of  having  murdered , 

in  said  indictment  mentioned,  and  having,  on  the day  of 

been  found  guilty  of  said  offense  by  the  verdict  of  a  jury. 

Now,  it  is  hereby  ordered  that  execution  of  the  said  sentence  be  made  upon 

him,  the  said ,  on  Friday,  the day  of 

'. ,  between  the  hours  of  ten  o'clock,  a.  m.,  and  three 

o'clock  F.  II.,  of  that  day,  by  hanging  the  said 

by  the  neck  until  he  be  dead,  within  the  walls  of  the  prison  of  the  said 
county  of 

Given  under  my  hand  and  seal,  this. ......  day  of 

[li.  8.]  ,  A.  B., 

Justice  Supreme  Court, 


No.  219. 

Certificate  of  exeeuMon, 
STATE  OF  NEW  YORK, 


COITNTT  OP. 


[m.  ; 


We,  the  sheriff  of county,  and  other  public  officers  and  persons 

required  by  law  to  be  present,  and  whose  names  are  hereto  subscribed,  do  cer- 
tify that ,  who  was  sentenced  by  the  court  of  oyer  and 

terminer,  held  in  and  for  the  county  of ,  on  the day  of 

,  to  be  executed  this  day,  between  the  hours  of  ten  o'clock  a.  m. 

and  three  o'clock  p.  h.,  was  at  the  time  mentioned  executed  by  hanging  by 
the  neck  until  he  was  dead,  within  the  walls  of  the  prison  of  said  county ; 
and  we,  the  undersigned,  do  certify  that  we  witnessed  the  execution,  and 
that  the  same  was  conducted  and  performed  in  conformity  to  the  provisions 


45S  Forms  to  the  Cods 

of  the  law  of  this  State  concerning  capital  punishment,  and  of  the  aaid 
sentence. 

Dated  this day  of ,  188.. 

Sheriff. 
*  County  JudQe, 
Diitriet  AUomey. 
SwrrogaU, 


Na  2d0. 

Notice  cf  oippeal,  undar  Code  of  Oriminai 

COURT  OP  OYER  AI^D  TERMINER— Coxrarr  of 


THE  PEOPLB 


To ,  Clerk  and  District  Attorney  of county  : 

Sirs. — Please  to  take  notice  that  the  defendant  herein  hereby  appeals  to 
the  general  term  of  the  supreme  court  from  the  judgment  of  conviction 
rendered  against  him  in  this  court  on  the day  of »  188. . 

Dated  this day ,  188.. 

Attorney  for  D^endemL 


No.  221. 

Notice  of  appeal  by  the  people,  under  Code  of  Cnminat  Procedure,  %  524 

(Title  of  court  and  cause  as  above.) 
To ,  Defendant,  or  A.  B,,  Attorney  for  Defendant: 

Sib. —  Please  to  take  notice  that  the  people  hereby  appeal  to  the  general 
term  of  the  supreme  court  from  the  judgment  of  this  court,  allowing  defend- 
ant's demurrer  to  the  indictment,  rendered  the day  of 

Dated  this day  of ,  188.. 

A.  B., 

Dietrict  Attorney  <jf County. 
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No.  222. 

Affldcmt  for  pubUcaHon  of  notice  of  appeal,  under  Code  of  OrimmaL  Procedure, 

§524. 

(Title  of  court  and  case.) 

STATE  OF  NEW  YORK,  )  ^  . 

CouirrY  OF ) 

,  being  duly  sworn,  says  that  he  is  district 

attorney  of  the  county  of ;  that  at  a  term  of  the  court  of 

held  in  and  for  the  county  of on  the day  of 

188. .,  judgment  was  rendered  allowing  the  demurrer  to  the  indictment  inter- 
posed by  this  defendant;  that  the  people  have  appealed  from  said  judgment; 
that  said  defendant  cannot  be  found,  after  due  diligence,  so  as  to  make  service 

upon  him  of  the  notice  of  this  appeal ;  that the 

attorney  who  acted  for  the  defendant  on  the  argument  of  said  demurrer,  does 
not  reside  or  transact  business  in  the  county  of 


Subscribed  and  sworn  before  me,  > 
this day  of ) 


No.  228. 

Order  of  pvbUoaUon,  under  Code  of  Griminai  Procedure,  §  624 

(Title  of  court  and  names  of  parties.) 

On  reading  and  filing  the  affidavit  of ,  hereto 

annexed,  and  on  motion  of ,  district  attorney  of  the 

county  of ,  it  is  hereby  ordered  that  the  notice  of  appeal  on  behalf 

of  the  people  be  served  on ,  the  defendant  herein,  by 

publishing  the  same  in  the ,  a  daily  paper  published  at 

,  in  the  State  of  New  York,  for  the  space  of 

weeks,  in  each  issue  thereof. 

Dated  this day  of ,  188.. 

A.  B., 

JueHce  Supreme  Qmrt, 

No.  22^ 

Affidavit  of  publication,  under  Code  of  OriTninal  Procedure,  %  625. 

STATE  OF  NEW  YORK,  )  ^  . 

County  op ) 

,  being  duly  sworn,  says  that  he  is  the  publisher 

and  proprietor  of  the  daily published  at    

that  the  annexed  notice  of  api>eal  was  published  in  each  issue  of  said  paper 

for  the  space  of weeks,  commencing  on  the day  of 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 
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Ko.  225. 

Oert^jicate  cf  judge  thai  there  m  reaeonabU  dcniht,  etc.,  under  Code  Orimindl 

Procedure,  §637. 

(Tiile  of  court  and  of  caose.) 

STATE  OP  NEW  YORK,  J 
County  OF (    ** 

I, ,  who  presided  at  the  trial  of , 

the  above  named  defendant,  on  an  indictment  charging  the  said  ....  . .  / 

with  the  crime  of and  who  was  convicted  of  said  crime  by 

a  Jury  on  said  trial,  on  the day  of ,  188. .,  do  hereby 

certify  that  in  my  opinion  there  is  reasonable  doubt  whether  said  judgment 
should  stand. 

Dated  at this day  of ,  188.. 

A..  B., 
Justice  Supreme  (hurt 


No.  226.    . 

Natiee  qf  a/pjpUeaUon  for  certificate  on  appeal,  under  Code  Oriminai  Procedure, 

§629. 

(Title  of  court  and  of  case.) 

Sm.^  Please  to  take  notice  that  the  defendant  herein  will  apply  to  Hon. 

,  the  Judge  who  presided  at  the  trial  wherein  he  was 

convicted  of  the  crime  of ,  for  a  certificate  that  there  is  a 

reasonable  doubt  as  to  whether  or  not  the  judgment  of  said  court  should  stand, 
pursuant  to  section  627  of  the  Code  of  Criminal  Procedure. 

Dated  at ,...,  this day  of ,  188.. 

A.  Jd., 
Dtfendanfe  Attorney. 
To  B.  C,  Dutriet  Attorney  of county. 


No.  227. 

NoUee  of  aflrgumcTU,  under  Code  Orimindl  Procedure,  §  687. 

(Title  of  court  and  of  case.) 

7b ,  District  Attorney  of county: 

Sib. —  Please  to  take  notice  that  defendant's  appeal  in  the  above  entitled 
action  will  be  brought  on  for  argument  before  this  court  at  the  next  general 

term  thereof,  to  be  held  at ,  in  the  city  of ,  or 

the day  of ,  at  the  opening  of  the  court  en  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  at ,  this day  of ,  188.. 

Yours,  etc,  A.  B., 

Drfend(jmf9  Attorney, 
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xra  288. 

Order  cf  reMnal  and  ordering  a  new  trial,  under  Code  Oriminal  Praeedv/re,  g  543. 

At  a  general  term  of  the  supreme  court  of  the  State  of  New  York,  held  in 

and  for  the judicial  district  of  said  State,  at ,  on 

the day  of    

PBBaENT— Hon. ^ 

fJuetieeB, 

"    •• ; ) 

TBB  PEOPLE 
agalmet 


This  cause  having  been  heretofore,  on  the day  of    , 

brought  on  for  argument,  and  after  hearing  Mr , 

Esq.,  of  counsel  for  defendant,  and  ,  district 

attorney  of county  for  the  people,  and  the  court  having 

deliberated  thereon. 

It  is  ordered  and  adjudged  that  the  judgment  of  conviction  in  the  above 
entitled  action  be  reversed  [or  as  the  case  may  be],  and  that  said  defendant 

have  a  new  trial,  which  is  hereby  ordered;  and 

it  is  further  ordered,  the  proceedings  herein  be  and  the  same  are  hereby 
remitted  to  the  court  of  oyer  and  terminer  of county. 

A.  B.,  Olerk. 


*  Vo.  229. 

Order  qfjtutiee  as  to  noUce  to  be  eereed  on  district  attorney  on  appUcaUon  for 

bail,  under  Code  of  Oriminal  Procedure,  §  560. 

(Title  of  court.) 


THE  PEOPLE 
against 


An  application  having  been  this  day  made  to  me  by  the  above-named 

defendant  for  his  admission  to  bail  on  the  charge  of , 

upon  which  he  has  been  held  by  me, and  the 

said  defendant  having  shown  good  and  sufficient  reasops  for  a  notice  of  less 
than  two  days  to  the  distriot  attorney  of  his  application  for  admission  to  bail; 

I  do  hereby  order  that  a  notice  of be  served  on  the 

district  attorney  of county  of  the  application  of  the 

defendant  for  admission  to  bail  on  said  charge. 

Dated  at ,  this day  of ^•.,  188.. 


Poliee  JusUee  {or  Justice  of  the  Psaoe). 
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No.  280. 

CtrUficaU  denying  appUeation  to  bail,  under  Code  of  Criminal  Procedure, 

§§  561,  562. 

(Title  of  court.) 
STATE  OP  NEW  YORK,  )  ^  . 

COUHTT  OF I 

,  police  juBtice  [or  justice  of  the  peace] 

of  the ,  do  hereby  certify 

that  an  application  was  made  to  me  on  the day  of 188. ., 

for  the  admission  to  bail  of ,  held  by  me  to 

answer  the  crime  of ,  and  I  denied  the  said 

application. 

Dated  at ,  this aayof 188.. 


FoUee  JueUee  (or  Juetiee  of  the  Fea/c^ 


Kg.  281. 

CerUfleaie  cf  granting  appUeation  to  baH,  under  Code  of  Criminal  Procedure, 

§§  561,  562. 

(TiUe  of  court.) 
STATE  OP  NEW  YORK,  )  ^  . 

COUHTY  OF ) 

I, ,  police  Justice  [or  Justice  of  the  peace] 

of  the  city  of ,  do  hereby  certify  that  an  application  was, 

on  the day  of ,  188. .,  made  to  me  for  the  admission 

to  bail  of ,  held  by  me  to  answer  the  crime  of 

,  and  I  did  grant  the  said  application  and  fix 

the  sum  in  which  bail  may  be  taken  at hundred 

dollars,  with suret .... 

Dated  at this day  of 188. . 


Pi}lice  Justice  {or  Justice  of  the  Pbocc), 


No.  282. 

Undertaking  of  bail,  under  Code  of  Criminal  Procedure,  §  568. 

(Title  of  court.) 
STATE  OP  NEW  YORK,  )  ^  . 

COUWTTOF ) 

An  order  haying  been  made  on  the day  of by 

a  Justice  of  the  peace  [or  police  justice]  of 

the  town  of ,  that be  held  to 

answer  upon  a  charge  of  [stating  briefly  the  nature  of  the  charge],  upon 
which  he  has  been  duly  admitted  to  bail  in  the  sum  of dollars; 
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We, ,  defendant  [if  the  defendant]  join  in 

the  undertaking  of  [stating  his  place  of   residence  and  occupation]  and 

of by  occupation 

and of by  occupation 

sureties,  hereby  undertake  that  the 

above  named shall  appear  and  answer  the  charge 

above  mentioned,  in  whatever  court  it  may  be  prosecuted,  and  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  court,  and  if  convicted, 
shall  appear  for  judgment  and  render  himself  in  execution  thereof  ;  or  if  he 
fail  to  perform  either  of  these  conditions,  that  he  will  pay  to  the  people  of 
the  State  of  New  York  the  sum  of dollars. 

Dated  at ,  this day  of ,  188.. 


No.  288. 

Ju9t^fleaHon  of  mreties,  under  Code  cf  Orminal  Procedure,  §  673. 
STATE  OE  NEW  YORK, ) 

COXJKTT ) 

On  this day  of ,  188 . . ,  before  me,  the  subscriber, 

appeared ,  to  me  personally  known  to  be  the  same 

persons  described  in  and  who  executed  the  within  undertaking,  and  severally 
acknowledged  that  they  executed  the  same. 


PoUee  Justice  {pr  JueUceof  ihe  Peace). 


STATE   OF   NEW   YORK,  )  ^  . 
County  of i      " 

and ,  being  severally  sworn, 

each  for  himself  says,  the  said ,  that  he  is  a  lesident 

and holder  within  the of ,  in  the 

State  of  New  York,  and  that  he  is  worth  the  sum  of hundred 

dollars,  exclusive  of  property  exempt  from  execution,  and  that  his  property 

consists  of and  the 

said ,  for  himself,  says  that  he  is  a  resident  and 

holder  within  the of  ...  ,  in  the  State  of  New  York, 

and  that  he  is  worth  the  sum  of    hundred  dollars,  exclusive  of 

property  exempt  from  execution,  and  that  his  property  consists  of 


Subscribed  and  sworn  before  me,  ) 
thiB day  of 188..     ) 


PMee  Juetiee  (or  Justice  of  the  Peace). 
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No.  234. 

Order  aXUywing  or  duaUowing  baU,  under  Code  of  OrimiruU  Procedure,  §  575. 


THE  PEOPLE 
QgaHntt 


I  do  hereby the  bail  given  by  the  defendant  in  the  above  action 

before  me,  on  the day  of .,  188. . 

Dated  at thifc day  of ,  188.. 


•  » 

JusUoe  of  the  JPsaee  (or  PdUce  JtteHee). 


No.  236. 

Order  for  dUcha/rge  of  prieoner  on  gwi/ng  baH,  under  Code  Oriminal 

Procedure,  §  576. 
To  the  sheriff  of  the  county  of 

,  who  is  detained  by  you  on  a  commitment,  to  answer  a 

charge  for  the  crime  of ,  having  given  sufficient  baU  to  answer 

the  same,  you  are  conmianded  forthwith  to  discharge  him  from  your  custody. 

Dated  at this day  of ,  188. . 


Police  JueUce  {or  Justice  of  the  Peace)  of  the  city  of 


No.  286. 

Undertaking  after  indictment  for  misdemea/noT,  under  Code  Criminal 

Procedure,  §  581. 

COURT,  ) 

i  ss  ' 

County  OF >    " 

An  indictment  having  been  found  on  the day  of ,  188. .. 

in  the  court  of of  the ,  charging with 

the  crime  of ,  and  he  having  been  duly  admitted  to  bail  in  the 

simi  of hundred  dollars. 

We, ,  defendant,  and ,  of 

,  in  the  county  of ,  by  occupation  a , 

and of ,  in  the  county  of ,  by  occupation  a 

sureties,  hereby  undertake  that  the  above  named shall 

appear  and  answer  the  indictment  above  mentioned,  in  whatever  court  it  may 
be  prosecuted;  and  shall  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court;  and  if  convicted,  shall  appear  for  judgment,  and 
render  . . .  .self  in  execution  thereof;  or  if  .  .h. .  fail  to  perform  either  of  these 
conditions,  that  we  will  pay  to  the  people  of  the  State  of  New  York  the  sum 
of hundred  dollars. 

Dated  at ,  this day  of ,  188.. 


(Justification  of  sureties  same  as  in  No.  233.) 
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Ko.  287. 

Certificate  of  mrfender  of  haU,  under  Code  of  Crvminal  Procedure,  %  690. 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF S 

I  hereby  certify  that ,  the  surety  given  on  the  arrest 

of ,  charged  with  the  crime  of 

has  this  day  surrendered  him,  in  exoneration  of  himself  as  bail,  by  delivering 
him  into  my  custody,  together  with  a  certified  copy  of  the  undertaking  given 
by  the  said  surety. 

Dated  at this day  of ,188.. 

A«  B., 
Sheriff  of  the  County  of 


No.  288. 

Deputation  of  bail  to  arreet  prindpalf  under  Code  of  Criminal  Proeedwre,  g  691. 

STATE  OP  NEW  YORK,  )  ^  . 
County  of ) 

I,  . . : ,  of  surety  on  the  undertaldng  of 

,  charged  with  the  crime  of ,  hereby  deputize, 

authorize  and  empower,  in  my  place  and  stead, ,  of 

the  county  of ,  to  take,  arrest,  secure  and  surrender  to  the  sheriff 

of  the  county  of ,  in  the  State  of  New  York,  the  said 

,  named  in  the  copy  of  the  undertaking  hereto  annexed,  in  exon- 
eration and  discharge  of  my  undertaking  as  aforesaid,  and  to  employ  such 
I>erson8  and  assistance  as  may  be  necessary  to  effect  that  purpose. 

Dated  at this day 188.. 

A.  B. 

Witness:    B.  C.  

No.  289. 

Order  remitting  forfeiture  of  haU,  under  Code  of  Criminal  Procedure,  §  697. 

At  a  special  term  of  the  county  court  of  the  county  of ,  held  at 

the  chambers  of  Hon. ,  on  the day 

of 

Present, ,  Judge  of Ooun^. 


In  thk  Mattib  or  tki  Bctbsatbd  BaooainzAHOB 
09 


On  reading  and  filing  the  affidavits  and  notice  of  motion  of  said 

with  proof  of  due  service  thereof,  and  after  hearing  . . . ; ,  Esq.,  in 

support  of  said  motion,  and ,  district  attorney  of 

county,  in  opposition  thereto,  it  is  now,  on  motion  of  said , 

hereby  ordered,  that  the  said  order  estreating  the  said  recognizance  and  direct- 

30 
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log  the  same  to  be  prosecuted,  be  vacated  and  set  aside,  and  that  [if  action 
has  been  begun]  the  action  commenced  thereon  by  the  district  attorney  of  said 

county  be  discontinued,  upon  the  payment  by  said    of  the 

costs  and  expenses  incurred  therein,  amounting  to  the  sum  of 

A.  B., 
County  Jud^ 


Kg.  240. 

BimiUvr  order  entered  at  same  term  of  eowrt,  at  which  baU  was  estreated,  under 

Code  of  Crminal  Procedure,  %  594 

At  a  term  of  the  court  of  sessions,  held  in  and  for  the  county  of 

at  the  court-house  in  the  city  of ,  on  the  ....  day  of 

Present  —  Hon. ,  County  Judge, 

^^ XjusHces  oj  QewiffM. 


» 


THE  PEOPLE 
ogiAnA 


The  recognizance  of  the  above-named  defendant  with ,  as 

bail,  having  been  estreated  at  the  present  term  of  the  court  of  sessions  of  this 
county,  and  the  said having  renewed  his  bail  for  his  appear- 
ance at  the  next  court  of  sessions,  now,  on  motion  of ,  Esq.,  coun- 
sel for ,  it  is  hereby  ordered  that  the  order  estreating  said 

bail  above-mentioned,  and  any  order  for  the  prosecution  thereof,  be  vacated 

without  costs. 

A«  B., 

•fudge  of Coun/by, 


No.  241. 

Complaint  upon  estreated  recognieanee, 

COURT  OF  OYER  AND  TERMIIOJR— i .  Couhtt. 


THE  PEOPLE  ) 

agtdntt  >  Complaint, 


The  plaintiffs  complain  against  the  defendant  above-named,  and  show  to 

the  court  that  on  the day  of ,  at .* . .,  in  the 

Stttte  of  New  York,  in  said  county,  a  certain  indictment  was  pending  unde- 
termined in  the  court  of   oyer  and  terminer,   against  the  said  defendant 

,  for  arson  in  the  first  degree  [state  the  facts  and  circumstances 

with  particularity] ;  and  thereupon  the  said  defendant  personally  came  before 

Hon ,  he  being  authorized  and  empowered  to  lawfully  act  in 

the  premises,  and  then  and  there  before  the  said  judge  duly  entered  into  a 
recognizance,  by  which  they  and  each  of  them  acknowledged  themselves 
indebted  to  the  State  of  New  York  in  the  sum  of ,  which 
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said  recognizance  was  and  is  subject  to  a  certain  condition,  which  condition 

was,  that  if  the  said  defendant ,  should  personally  appear  at 

the  next  court  of ,  which  was  to  be  held  in  and  for  the  county 

of ,  on  the day  of ',  . . . .,  then  and  there  to  answer 

said  indictment,  and  also  to  answer  what  should  then  and  there  be  charged 
against  him  on  behalf  of  said  people,  and  should  not  depart  therefrom  untU 
discharged  by  said  court,  then  the  said  recognizance  should  be  void,  other- 
wise to  remain  and  be  of  full  force  and  effect,  according  to  the  terms  thereof 
now  remaining  on  record  in  the  office  of  the  clerk  of county; 

And  the  said  plaintiffs  further  allege  that  the  said  court  of ,  and 

the  term  thereof  to  which  the  said was  recognized  by  these 

defendants  to  appear,  was  duly  held  as  in  said  recognizance  specified,  to  wit, 
on  the  ....  day  of ,  at  the  court-house  in  the  city  of ; 

And  the  plaintiffs  further  say  that  at  said  term  of  court,  held  as  aforesaid, 
the  said  indictment  then  and  there  pending  undetermined  in  said  court  before 

the  judge  thereof,  the  said failed  in  the  performance  of  the 

said  recognizance  in  this,  to  wit.  that  the  said being  then  and  there 

called  in  open  court,  and  during  the  sitting  of  said  court,  on  said 

day  of ,  as  aforesaid,  did  not  appear  in  said  court  to  answer  said 

indictment,  but  wholly  failed  and  made  default;  whereupon  an  order  was 
made  and  entered  by  the  said  court  forfeiting  the  said  recognizance,  and 
directing  the  same  to  be  prosecuted  according  to  law. 

And  the  said  plaintiffs  further  say  that  the  defendants  in  this  action  have 

not  paid  the  said  sum  of dollars  so  as  aforesaid  acknowledged 

by  them  to  be  indebted  to  the  said  plaintiffs,  nor  any  part  thereof,  and  the 
said  plaintiffs  say  that  said  recognizance  remains  in  full  force  and  effect,  and 
in  no  manner  reversed,  vacated  or  satisfied. 

Wherefore  the  plaintiffs  demand  judgment  against  the  said  defendants  for 
the  sum  of    dollars,  besides  costs. 

A.  B., 
District  Attorney  in  and  for  the  County  of 

County  of . . .,  m.  .• 

,  being  duly  sworn,  says  that  he  is  district 

attorney  of  the  county  of and  plaintiffs'  attorney  in  this  action, 

and  that  the  foregoing  complaint  is  true  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 


iss.  : 
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Ko.  242. 

Order  for  recommitmeni  afUr  forfeiture  of  had,  under  Code  of  Oriminal 

Procedure,  §  600. 

[Name  of  Court.] 

STATE   OF   NEW   YORK, 
County  op 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 

To  any  theriff,  constable,  marshal  or  poUceman  of  this  State  : 

Whereas,  It  appears  to  the  satisfaction  of  the  court  that 

was  indicted  by  the  grand  jiuy  of  the  county  of on  the 

day  of for  the  crime  of ,  and  was 

duly  recognized  to  appear  at  the  court  of ,  held  in  and  for 

the  county  of ,  at ,  on  the day  of 

And  Whereas,  It  also  appears  that  he  whoUy  failed  and  made  default  in 
appearing; 

Now  this  is  to  command  you  forthwith  to  arrest  the  said 

and  to  deliver  his  body  to  the  sheriff  of  the  county  of ,  to  be  detained 

until  legally  discharged. 

Dated  at ,  this    day  of ,188.. 


FoUce  Justice  {or  Juetiee  of  the  Beaee}, 


No.  248. 

Undertaking  of  bail  upon  reeommUtmerU,  under  Code  of  Oriminal  Procedure,  §  605. 

COURT, 


(■ 


County  of  '"**' 

An  order  having  been  made  on  the day  of 188. .  by  the 

court  of that be  admitted  to  bail  in  the  sum  of 

dollars,  in  an  action  pending  in  that  court  against  him  in  behalf 

of  the  people  of  the  State  of  New  York,  upon  an. we 

defendant surety  of in  the 

county  of State  of  New  York,  by  occupation  a and 

surety  of in  the  coxmty  of State 

of  New  York,  by  occupation  a hereby  undertake  that  the 

above-named. shall  appear  in  that  or  any  other  court  in  which 

his  appearance  may  be  lawfully  required  upon  that and  shall 

at  all  times  render  himself  amenable  to  its  orders  and  process,  and  appear  for 
Judgment  and  surrender  himself  in  execution  thereof,  or  if  he  fail  to  per- 
form either  of  these  conditions,  that  we  wUl  pay  to  the  people  of  the  State 
of  New  York,  the  sum  of dollars. 

Dated  at this day  of 188. . 


In  the  presence  of 


PoUce  Justice  (or  Justice  of  the  JVom). 
(Justification  of  sureties  as  in  No.  288.) 
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No.  dM. 

Bubpama  to  inceitigcUe  whether  erime  committed,  under  Loam  1881,  chapter  864,  g  2. 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To 

Having  reason  to  suppose  an  offense  has  been  committed,  and  for  the  pur- 
pose of  investigating  whether  it  has  been  committed. 

You  are  commanded  to  appear  before  me one  of  the  police 

justices  [or  Justices  of  the  peace]  of  the *.  at  the  police  court 

room  in  said  city,  on  the. .......  day  of 188. .  at o'clock 

in  the noon,  as  a  witness  for  that  purpose. 

Dated  at this day  of 188.. 


PoUee  Juetiee  (or  Juetiee  of  the  Bdoefy 


Kg.  246. 

Sybpama  duces  tecum,  under  Code  of  Orwninai  Procedure,  gg  612,  618. 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To 

You  are  commanded  to  appear  before one  of  the  police 

Justices  [or  Justices  of  the  peace]  of  the ,  at  the court 

room  in  said on  the day  of ,  188. .,  at 

o'clock  in  the noon,  as  a  witness  in  a  criminal  action  prosecuted  by 

the  people  of  the  State  of  New  York  against .^ and  you  are 

required  also  to  bring  with  you  the  following  : 1 r^ 

Dated  at this day  of 188.. 

Police  Juetke  {or  Justice  of  the  Pocuse), 


No.  846. 

Subpoma,  under  Code  of  OrimincU  Procedure,  %  612. 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To 

You  are  commanded  to  appear  before one  of  the  police 

Justices  [or  justices  of  the  peace]  of  the ...»  at  the court 

room,  in  said on  the day  of 188..,  at 

o'clock  in  the noon,  as  a  witness  in  a  criminal  action  prosecuted  by 

the  people  of  the  state  of  New  York,  against 


Dated  at this day  of 188. . 

PoUee  Justice  (or  Justice  of  the  iVoM). 
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Ka  247. 

Betwm  to  ihe  serviee  of  stibpcma,  under  Chde  Orimindl  Procedure,  %  615« 

County  of «.; 

I hereby  make  return  that  I  did  on  the. . .  .day  of 

at in  the  county  of State  of  New  York,  serve 

the  within  subpoena  on by  delivering  it  to  and  leaving  the 

aame  with  him. 

Dated  at this day  of 188. . 

PoUceman, 


Affidemt  to  obtain  order  to  exa/mne  toitnesa  eondiHondB^,  under  Code  Oriminal 

Procedure,  g  622. 

STATE  OF  NEW  YORK,         )  ^  . 

COUKTT  OP ) 

being  duly  sworn  says  that  he  resides  at 

that  at  the  last  term  of  the  court  of in  and  for  the  county 

of he  was  indicted  on  a  charge  of  arson  ;  that  immeditately 

after  said  indictment,  he  gave  bail  to  appear  at  the  next  term  of  said  court  to 

be  held  at  the  court  house  in  the on  the. . .  .day  of 

That who  resides  at in  the  county  of 

is  acquainted  with  all  of  the  facts  of  the  case,  and  his  evidence  is  very 

material  to  deponent's  defense  in  this  action.    That  said 

above  named  is  in  such  an  enfeebled  and  infirm  state  of  health  that  there  is 
great  probability  that  he  will  be  unable,  by  reason  of  such  infirmities,  to  attend 
the  trial  of  this  cause  at  the  time  and  place  above-named  or  at  any  subse- 
quent time. 


Sworn  before  me,  this  ) 
. . .  .day  of ) 


No.  249. 

Order  to  examine  wUneea  condUumdUy,  under  Code  Criminal  Procedure,  %  625. 

SUPREME  COURT  —  County  of 


THE  PSOPLB 
ogainBt 


On    reading  and    filing    the   affidavit  of  the    above-named  defendant, 

hereto  annexed,  and  on  motion  of Esq.,  his 

attorney,  it  is  hereby  ordered  that to  me  at 

said  town  of ,  on  the day  of , 

by  said ,  in  assaulting  and  beating  me,  and  for 
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which  assault  and  battery  I  made  complaint,  on  oath,  on  the day  of 

»  before ,  one  of  the  justices  of 

the  peace  [or  other  officer],  and  which  said  complaint  is  now  pending  and 
undetermined;  and  I  desire  that  no  further  proceeding  be  had  against  said 


(Signed) 


OOUKTT  OF ,  w. ; 

I  hereby  certify  that,  on  this day  of ,  before  me 

personally  appeared of , 

in  said  coimty,  personally  known  to  me  to  be  the  same  person  mentioned  in 

and  who  executed  the  foregoing  acknowledgment  of  satisfaction;  and  he 

acknowledged  the  execution  of  the  same. 

Am  B., 

Jutiiee  of  the  BBoce. 

No.  250. 

Warrant  to  ducharffe  defendant  from  custody  when  he  is  imprisoned,  under  Code 

of  OrvmiruA  Proeedwre,  §  663. 

,  residing  at ,  in  the  county 

of be  examined  conditioniJly  before  me  on  the day  of 

,  188. . ,  at  the  residence  of  said 

in  the  county  aforesaid;  and  that  a  copy  of  the  order  and  of  the  annexed 

affidavit  be  served  on  the  district  attorney  of  the  county  of 

on  or  before  the day  of 

Dated  at ,  this day  of ,  188. . 

II.  B., 
Justiee  Supreme  Oowrt, 

Na  251. 

OOMPROMISE  OF  MISDEMEANOR 

AckPdmledgmBfnt  of  eoMtfaeUon  hy  prosecutor,  under  Oode  of  Oriminal 

Procedure,  %  664. 

STATE   OF  NEW   YORK, )  ^  . 

COTINTT  OF ) 

I, ,  of  the  town  of. ,  county 

of ,  State  of  New  York,  do  hereby  acknowledge  to  have 

received  of ,  of  the  same  place,  the  sum  of 

dollars  in  full  satisfaction  for  the  injury. 
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Ko.  d51i. 
STATE  OF  NEW  YORK,  )  ^  . 
County  OP ) 

m  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  the  keeper  of  tha  common  jcvU  of  said  county : 

Whereas, ,  upon  whose  oath  John  Doe  was  arrested 

for  assault  and  battery  against  the  said ,  and  was  duly 

committed  to  your  charge  on  the  ........  day  of ,  and  who  now 

remains  under  your  care; 

Arid  Whereas,  The  said has  duly  executed  an 

acknowledgment  of  satisfaction  for  said  assault  before  me ; 

Now,  this  is  to  command  you  forthwith  to  discharge  the  said  John  Doe  from 
your  custody  in  said  jail,  unless  detained  upon  some  other  warrant  of  com- 
mitment. 

Dated  at ,this day  of ,  188.. 

A.  R.f 
JvMioa 

Na  d62. 

Order  diachoffying  recognizance  an  settlement  of  ease,  \ 

County  of ,  «.; 

The  within-named  complainant ,  having  this  day 

appeared  before  me, ■ ,  a  justice  of  the  peace  of  the 

county  of ,  and  acknowledged  in  writing  that  he  had  received 

full  satisfaction  of  the  within-named  John  Doe,  for  the  injury  complained 
of,  I  do  hereby  order  the  within  recognizance  to  be  discharged. 

Dated  at ,  this  ....  ...day  of ,  188.. 

A.  B., 
- JusOee 

No.  258. 

Summons  to  corporation,  under  Oode  Oriminal  Procedure,  %  676. 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  

You  are  hereby  summoned  to  appear  before  me  at  the court 

room,  in  the ,  on  the day  of ,  188. .,  at ...  • 

o'clock  in  the noon,  to  answer  a  charge  made  against  you  upon  the 

information  of ,  f or 

Dated  at ,  this day  of 188.. 


IWee  Juitiee  {or  Juetiee  of  ihe  Bnofy, 
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No.  954. 

Affidat^  cf  MTving  summona  on  eorparaUon,  under  Oode  of  Criminal 

Procedure,  §  677. 
STATE  OP  NEW  YORK,  \  ^  . 

COUHTY  OF ) 

,  being  duly  sworn,  says  that  on  the day  of 

,  168. .,  at (in  the  county  of ,  State  of 

New  York,  he  served  the  within  summons  upon ,  president 

[or  other  officer]  of  said  [giving  corporate  name],  by  delivering  a  true  copy 
thereof  to  and  leaving  the  same  pcrsonaUy  with  the  said 


Subscribed  and  sworn  before  me,  ) 
this day  of ,  186    ) 

Juihce  of  the  Peace  (or  PoUoe  Juitiee). 


Na  200. 

Indoreemmt  on  depoeition,  tsnd&r  Oode  cf  Oriminal  Procedure,  f%  678,  679. 

€k>xrRTT  OF ,88.: 

I  hereby  certify  that  there  is  sufficient  cause  to  believe  the  above-named 
defendant  guilty  of  the  offense  charged. 

Dated  at the  ....  day  of ,  188.. 

A.  B., 

Justice  of  the  Peace  (or  Police  Justice), 


No.  206. 
Order  directing  jury  to  he  eummoncd,  under  Oode  cf  Oriminal  Procedure,  §  708. 

(Name  of  court.) 


THB  PBOPLB 
against 


To  any  marshal  of  the  dty  cf ,  and  to  any  constable  of  the  county  of, 

We  command  you,  that  you  summon  twelve  good  and  lawful  men  qualified 
to  serve  as  Jurors,  and  not  exempt  from  such  service  by  law,  and  who  shall  be 
in  no  wise  of  kin  either  to  the  complainant  or  the  defendant,  to  be  and  appear 

before  the court,  to  be  held  at  the  court-room,  in  the 

in  and  for  the ,  on  the day  of ,  188. . ,  to  make 

a  Jury  for  the  trial  of  the  complaint,  charge  and  offense  against  the  above- 
named  ,  wherein  he  is  charged  with ,  then  and 

there  to  be  tried  before  the  said  court.    Whereof  fail  not. 

Dated  at ,  tkis day  of ,  188.. 


Pi^ice  Justice  (or  Justice  of  the  Peace), 
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No.  257. 

lAtt  of  persons  summoned  asjwrcrs,  under  Code  of  Onminal  Procddure,  §  704. 

LIST  OP  PERSONS  SUMMONED  AS  JURORS  PURSUANT  TO 

ANNEXED  ORDER 


I  hereby  certify  that,  in  obedience  to  the  within  order,  I  have  personally 
summoned  the  above-named  persons  as  jurors. 

Dated  at ,  this  ....  day  of ,  188. . 


QmsttMe  {or  Mwrskafy 


No.  958. 

OaJQi  of  jurors  —  Special  Sessions — wnder  Code  cf  OrimindL  Proeedu/re,  §  711. 

You  do  swear  [or  do  solemnly  afQrm]  that  you  will  well  and  truly  try  this 
issue  between  the  people  of  the  State  of  New  York,  and  A.  B.,  the  defendant, 
and  a  true  verdict  give,  according  to  the  evidence 


No.  d59. 

Judgment  of  court  of  Special  Sessions,  under  Code  of  Criminal  Procedure, 

§§  717,  718. 
(Name  of  court.) 


THB  PBOPLB  OF  THB  STATB  OF  NBW  YORK 

offokist  y  Judgmmt 188 


The  defendant  was  this  day  convicted,  on  a  trial  by  the  court  or  a  jury, 
on  a  plea  of  guilty,  and  the  court  sentenced  h..  to  imprisonment  in  the 

of  this  county days,  and  pay  a  fine  of 

doUars,  and  be  imprisoned  imtil  paid,  not  exceeding days. 


PoUee  Justice  {or  Justiee  of  the  PBoee). 


No.  2eo. 

Certificate  of  conticOon,  under  Code  of  Criminal  Procedure,  %  721. 
COURT  OF  SPECIAL  SESSIONS  —  County  [ob  town]  of 

THB  PBOPLE  ) 

OQiOntt  >  Jfonuairv 18 

A.  B.  \ 


The  above  named  A.  B.  having  been  brought  belVre  C.  D.,  E.  F.  and  G.  H., 
justices  of  the  peace  of  the  city  [or  town  of],  charged  with  [describe  the 
oilenfle  briefly],  and  having  requested  to  be  tried  by  a  court  of  special  seaaiona 
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[or  having  been  required  by  us  to  give  bail  for  his  appearance  at  the  neict 
court  of  sessions  of  this  county,  and  having  omitted  to  do  so  for  the  space  of 
twenty-four  hours  after  being  so  required]. 

And  the  above  named  A.  B.  having  thereupon  pleaded  not  guilty  [or  guilty], 
and  demanded  [or  failed  to  demand]  a  jury,  and  having  been  thereupon  duly 
tried,  and  upon  such  trial  duly  convicted. 

We  have  adjudged  that  he  be  imprisoned  in  the  jail  of  this  county 

days,  or  pay  a  fine  of dollars,  and  be  imprisoned  until  it  is 

paid,  not  exceeding days  [or  both,  as  the  case  may  be]. 

Dated  at ,  this day  of 

(Signed)  C.  D., 

E.  F., 
G.  H., 

Ju9Uoe%  of  the  Peaod, 

No.  261. 

Becord  of  ca/meUon  on  plea  of  guilty —  Trial  by  Court  Special  Sesnons — under 

Code  of  Orimirud  Procedure,  g§  721,  722. 

THB  PEOPLE  OF  THE  STATE  OF  NEW  TORE 

oga^nat  V 188., 


The  above  named having  been  brought  before 

me, ,  one  of  the  police  justices  [or  justices 

of  the  peace]  of  the ,  charged  with 

and  having  requested  to  be  tried  by  a  court  of  special  sessions;  and  the  above 

named having  been  thereupon  duly  convicted 

upon  a  plea  of  guilty; I  have  adjudged  that  he  be 

imprisoned  in  the of  the  county  of days,  and 

pay  a  fine  of dollars,  and  be  imprisoned  until  it  be  paid,  not 

exceeding days. 

Dated  at ,  the day  of 188. . 


PoUce  Justice  (or  JueUce  of  ike  Peace), 


No.  262. 

Record  of  cormeHon  —  Special  Sessions  (plea  of  gttiliy) — no  request  for  trial  by 

court,  or  bond  given  to  county  sessions — under  Code  of  Oriminal  Procedure, 

721,  722. 

(Name  of  Court.) 


THE  PEOPLE  OF  THB  STATE  OF  NEW  YORK 

Offoinst 


The  above  named having  been  brought  before 

me, ,  one  of  the  police  justices  [or  justices 

of  the  peace]  of  the ,  charged  with 
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and  not  haying  requested  to  be  tried  by  a  court  of  special  sessions,  and  hav- 
ing been  required  by  me  to  give  bail  for  his  appearance  at  the  next  court  of 
sessions  of  this  county,  and  having  omitted  to  do  so  for  twenty-four  hours 

after  being  so  required,  and  the  above  named 

having  been  thereupon  convicted  upon  a  plea  of  guilty 

I  have  adjudged  that  he  be  imprisoned  in  the of  the  county 

of days,  and  pay  a  fine  of and 

be  imprisoned  until  it  be  paid,  not  exceeding days. 

Dated  at ,  the day  of 188.. 


PoUce  Justice  {or  Justice  of  ike  Feax)^ 


Kg.  263. 

Eeeordof  c(miwsUon---8peeUd  Sessions  (pUa  of  gutUy)--  No  request  for  trial  by 

court,  or  bond  given  to  county  sessions — u^nder  Code  of  Criminai  Procedure, 

721,  722.) 

(Name  of  court.) 


TH£  PBOPLB  OF  TH£  STATB  OF  NBW  YORK 

agcAngt 


The  above  named having  been  brought  before 

me, ,  one  of  the  police  justices  [or  justices  of  the 

peace]  of  the charged  with 

and  not  having  requested  to  be  tried  by  a  court  of  special  sessions,  and  having 
been  required  by  me  to  give  bail  for  his  appearance  at  the  next  court  of  ses- 
sions of  this  county,  and  having  omitted  to  do  so  for  twenty-four  hours  after 

being  so  required,  and  the  above  named  having 

been  thereupon  convicted  upon  a  plea  of  guilty, I  have 

adjudged  that  he  be  imprisoned  in  the of  the  county 

of days,  and  pay  a  fine  of and  be 

imprisoned  until  it  be  paid,  not  exceeding days. 

Dated  at ,  the day  of 188. . 


PoUce  JueUee  (or  Justice  of  the  Poaeey 


No.  d64. 

CerUflcate  to  add  to  copy  to  be  delivered  to  offleer  as  mittimus,  under  Code  qf 

Oriminal  Procedure,  §  726. 

STATE   OF   NEW   YORK,  )  ^  . 
County  of ) 

I  certify  that  I  have  compared  the  foregoing  with  the  original  certificate 
made  and  signed  by  me  as  a  court  of  special  sessions,  and  that  the  same  is  a 
correct  copy  thereof  and  transcript  therefrom,  and  of  the  whole  thereof. 

Witness  my  hand  this day  of ,  188. . 


Justice  of  the  Peace  of  the of in  said  county. 
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No.  266. 

OonmnUmnU  to  special  eesncms,  under  Oode  of  Oriminai  Procedwre^  g  784. 

(Name  of  court.) 


THB  PBOPLB 
againtt 


The  sheriff  of  the  county  of is  required  to  receive  and  detain 

,  who  stands  charged  before  me  for 

to  answer  the  charge  before  a  court  of  special  sessions,  to  be  held  in  the 


Dated  at ,  the day  of ,  188.. 

PoUice  Justice  (or  JuaUee  qf  the  Peao^ 


Na  266. 

TPnde/rtaking  to  Speeidl  SeesUme  to  he  held  by  Justice,  wnder  Oode  of  Oriminai 

Procedure,  §§  786,  787,  788. 

STATE  OF  NEW  YORK,  )  ^  . 

County  OP ,     » 

having  been  duly  charged  before 1 . . . ., 

one  of  the  police  justices  [or  justices  of  the  peace]  of  the 

with  the  offense  of We  undertake 

that  .  .he  shall  appear  thereon,  from  time  to  time,  until  judgment  at  a  court 

of  special  sessions,  in  the ,  held  by  the  justice  above  named,  or 

that  we  will  pay  to  the  county  of the  sum  of  two  hundred  dollars. 

Datedat ,  this day  of ,188.. 


Taken,  subscribed  and  acknowledged  before  ) 
me,this day ,188..,         ). 


PoUee  Justice  {or  Justice  of  the  Peace)  of  the  OOy  of  Albany. 
(Justification  of  sureties  as  in  No.  288.) 


Ko.  267. 

Undertaking  to  Oourt  of  Bpedal  Sessions  to  he  held  hy  the  Recorder,  under  Oode  of 
Oriminai  Procedure,  §  788;  Laws  1881,  eh,  864,  §  2. 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF ,     ) 

,  having  been  duly  charged  before , 

one  of  the  police  justices  [or  justices  of  the  peace]  of  the  city  of , 

with  the  offense  of ■. .     We  imdortake  that  ho 
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shall  appear  thereon,  from  time  to  time,  until  judgment  at  a  court  of  special 

sessions  in  the  city  of ,  to  be  held  by  the  recorder  of  the  said  city, 

at  the  City  Hall  in  said  city,  with  or  without  one  or  more  of  the  justices  of 
the  peace  of  the  said  city  to  be  associated  with  him,  or  that  we  will  pay  to 
the  county  of the  sum  of hundred  dollars. 

Dated  at this day  of 188.. 


Taken,  subscribed  and  acknowledged  before  ) 
me,  the  day  and  year  above  mentioned.     ) 


PoUee  Justice  {or  Justice  tf  the  Bbocc). 


Na  968. 

Atiachment  against  a  mtness  for  disobedience  of  subpotna  in  a  Court  of  Special 

Sessions. 
STATE  OP  NEW  YORK, )  ^  . 

COUKTT  OF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  marshal,  constable  or  policeman  of  the  county  of, 

You  are  hereby  commanded  to  attach ,  and 

bring  him  before  the  undersigned,  a  justice  of  the  peace  of  said  county,  at 

his  office  in  the  town  of county  of ,  and 

State  of  New  York,  forthwith  to  testify  the  truth,  according  to  his  knowledge, 
in  an  action  now  pending  before  the  said  justice  of  the  peace  between  the  People 

of  the  State  of  New  York  and  John  Doe,  defendant,  on  the  part  of 

,  and  also  to  answer  all  such  matters  as  may  be 

brought  against  him,  the  said ,  for  not  obeying  a 

subpoena  of  this  court  duly  served  herein. 

Dated  at ,  this day  of ,  188. . 

Justice  of  the  Bbocs, 

No.  209. 

Attachment  against  a  witness  for  disobeying  subpcma  retumaf>ie  btfore  a  poUos 

Justice  in  cities, 

STATE  OP  NEW  YORK, 
County  OF. 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  sheriff,  marshal,  constable  or  policeman  of  the  county  of, 

You  are  hereby  commanded  to  attach and 

bring  him  before the  police  justice  of  the  city 

of ,  in  said  county,  at  the  police  court-room,  forthwith  to 

testify  the  truth,  according  to  his  knowledge,  in  an  action  now  pending 


[m.  ; 
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between  the  People  of  the  State  of  New  York  and  John  Doe,  the  defendant, 

on  the  part  of ,  and  also  to  answer  all  matters 

that  may  be  brought  against  him,  the  said ,  for 

not  obeying  the  subpcena  of  this  court,  and  duly  served  herein  upon  him. 

Dated  at ,  this day  of ,  188. . 


PoUce  Justice, 


No.  270. 

Vmireforjwry  in  court  of  Speddl  Sessions, 

STATE  OF  NEW  YORK,  | 

rSS    * 

County  of ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  sTieriff,  ma/rshal,  constable  or  policeman  of  the  county  of 

You  are  hereby  commanded  to  summon  twelve  good  and  lawful  men 
qualified  to  serve  as  jurors  and  not  exempt  from  such  service  by  law,  and 

who  are  in  nowise  kin  to  either  the  complainant or 

the  defendant  herein  to  be  and  appear  before  the  undersigned,  a  justice  of  the 

peace  [or  police  justice]  of  said acting  as  a  court  of  special 

sessions  at  his  office  in  the on  the. . .  .day  of 

to  make  a  jury  for  the  trial  of  said on  a  charge  of 

and  have  you  then  and  there  this  precept 

together  with  a  list  of  the  jurors  by  you  summoned. 

Dated  at this day  of 188. . 

A.  B., 

Justice  of  the  Peace  (or  PoUee  Justice). 


No.  271. 

SubpoTia  by  coroner. 

STATE   OF  NEW   YORK,  )  ^  . 
County  OF • ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ; 

•ihe  People  of  the  State  of  New  York  to  A.  B.,  0.  D.  and  E.  F.: 

We  command  you.  and  each  of  you,  that  all  excuses  and  business  being 
laid  aside,  to  appear  in  your  proper  persons  before  the  undersigned,  one  of 

the  coroners  of  said  county  of    ,  at in  said  county,  on 

the day  of at o'clock  A.  m.  on  that  day,  to 

give  evidence  concerning  the  death  of Hereof  fail  not  at 

your  periL 

Dated  at ,  this day  of 

A.  B., 
Coroner. 
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No.  272. 

0<ith  of  mlm^Bts. 

You  solemnly  swear  that  the  evidence  which  you  shall  give  upon  this 

.nquest  touching  the  death  of shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth.    So  help  you  €h)d. 


No.  273. 

Oath  to  interpreter. 

You  solemnly  swear  that  you  will  truly  interpret  to  the  witness  the  oath 
that  shall  be  administered  to  him  upon  this  inquest,  and  shall  also  truly  inter- 
pret between  the  coroner,  the  jury  and  the  witness.     So  help  you  God. 


No.  274. 

OaOi  to  he  admvnietered  to  the  foreman  cf  a  eoron^e  jury,  under  Oode 

Oriminal  Procedure,  §  774. 

You  do  solemnly  swear  that  you  will  well  and  truly  inquire  how  and  in  what 
manner,  and  when  and  where,  the. person  lying  here  came  to  his  death,  and 
who  such  person  was,  and  into  all  the  circumstances  attending  his  death,  and 
by  whom  the  same  was  produced,  and  that  you  will  make  a  true  inquisition 
thereof,  according  to  the  evidence  offered  to  you  or  arising  from  the  inspec- 
tion of  the  body.    So  help  you  God. 


No.  27& 

Oa^  to  other  juroTb. 

The  same  oath  which  A.  B.,  the  foreman  of  this  inquest,  hath  on  his  part 
taken,  you  and  each  of  you  do  now  take,  and  shall  well  and  truly  keep  on 
your  parts;    So  help  you  God. 


VM. ; 


No.  276. 

Attachment  againet  a  wUnese,  under  Code  cf  Criminal  Procedure,  §  770. 

STATE  OF  NEW  YORK, 
County  OF 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  sheriff,  marshal  or  constable  of  the  county  of, 

You  are  hereby  commanded  to  attach ,  and  bring 

him  before  the  undersigned,  one  of  the  coroners  of  said  county  of , 

at  the  dwelling-house  of ,  in  said  county  of 

,  forthwith  to  testify  upon  a  certain  inquest,  then  and  there 
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to  be  had  upoa  the  body  of ,  and  also  to  answer 

for  not  haying  answered  the  subpoBna  herein,  hereto  duly  served  upon  him, 

Dated  at ,  this day  of ,  188.. 

A.  B.j 
Conmefr. 


No.  277. 

Return  to  ctttachm&nt  of  eoroner, 

\j%j\jsi  f  z   \/Jr>  ••••■•••■•••■■••I  w*  • 

I, ,  hereby  certify  that  I  have  arrested  the 

witliin ,  and  have  him  in  my  custody  now 

here,  as  I  am  within  commanded. 

Dated  at ^ .,  this day  of ,  188. . 

A.  B., 

Sheriff. 


Kg.  278. 

OenercU  form  of  inquiHUon, 

STATE  OF  NEW  YORK,  )       . 
County  of ) 

An  inquisition  taken  at m  the 

on  the day  of ,  before  me , 

one  of  the  coroners  of  said  county  aforesaid,  on  the  view  of  the  body  of 

,  then  and  there  lying  dead,  upon  the  oaths  and 

affirmations  of  A.  B.,  C.  D.,  etc.  [giving  names  of  all  the  jurors],  good  and 
lawful  men  of  the  State  of  New  York,  duly  chosen,  who  being  then  and  there 
duly  sworn  and  charged  to  inquire,  on  behalf  of  the  people  of  the  said  State, 

where,  when,  how  and  after  what  manner  the  said ^ 

came  to  his  death,  do,  upon  their  oaths  and  affirmations,  say  that  the  said 
[here  state  the  findings  of  the  Jury  with  particularity]. 

Dated  at ,  this day  of ,  188.. 

(Signed  by  all  the  Jurors.) 
A.  B.,  OoroTier, 


No.  279. 

EsDomination  qftntMases  to  be  attached  to  the  inqiUiUion,  under  Code  of  Crminal 

Procedure,  §  778. 

STATE   OP  NEW   YORK, 


[' 


COUKTT  OF. 

Examination  of  witnesses  produced,  sworn  and  examined  on  this 

day  of ,  at ,  before .,  coroner,  and 

A.  B.,  C.  D.,  etc.,  jurors,  good  and  lawful  men  of  said  county,  duly  sum- 
moned and  sworn  by  the  said  coroner  to  inquire  how  and  in  what  manner 

and  when  and  where .came  to  his  death,  and  who 

such  person  was,  and  into  all  the  circumstances  attending  such  death,  and  to 

31 
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make  true  inquisition,  according  to  the  evidence  or  arising  from. the  investi- 
gation of  the  body. 
John  Doe,  being  produced  and  sworn,  says  that:    [Insert  his  testimony.] 

JOHN  DOE. 
Subscribed  and  sworn  before  me,  ) 

this day  of 188...  ) 

A.  B.,  Coroner. 

Add  also  evidence  of  other  witness  in  a  similar  manner. 

I  do  hereby  certify  that  the  testimony  of  the  several  witnesses  appearing 
upon  the  foregoing  inquest  was  reduced  to  writing  by  me,  and  the  same  sub- 
scribed by  said  witnesses  in  my  presence,  and  that  the  said  testimony  is  the 
whole  of  the  testimony  taken  on  such  inquest,  and  that  the  same  is  correctly 
stated  as  given  by  the  witnesses  respectively. 

Dated  at this day  of 188.. 

A.  R 
Ckmmer, 


No.  280. 

Coroner^ %  toarrant  for  (he  arrest  of  the  person  charged  by  the  inquisition  vsOh 
murder,  under  Code  of  Criminal  Procedure,  §§  780,  781. 

STATE  OF  NEW  YORK,  )      . 
County  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  sheriff,  constable,  mars/ud  or  policeman  in  this  Staie  : 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury  before  me, 
stating  that  A.  B.  has  come  to  his  death  by  the  act  of  C.  D.,  by  criminal 
means  [or  as  found  by  the  inquisition]. 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named  C.  D., 
and  take  him  before  the  nearest  and  most  accessible  magistrate  in  this  county. 

Dated  at this day  of 188.. 

E.  F., 
Coroner^  etc 

No.  281. 

Beeognieance  by  witness  on  coroner's  inquest. 
Renssblaer  County,  ss.  : 

Be  it  remembered  that  on  the day  of 188. .,  A.  B., 

C.  D.  and  E.  F.,  all  of  the  city  of  Troy,  in  said  county,  personally  came 

before  me,  . . ; ,  a  coroner  of  said  county,  and  severally 

acknowledged  themselves  to  be  indebted  to  the  people  of  the  State  of  New 

York,  each  separately,  in  the  sum  of dollars,  to  be  made 

and  levied  of  their  goods  and  chattels,  lands  and  tenements,  to  the  use  of 
said  people  if  default  shall  be  made  in  the  following  condition  : 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden  A.  B., 
C.  D.  and  E.  F.  shall  personally  be  and  appear  at  the  next  term  of  the  court 
of ,  to  be  held  in  and  for  the  county  of 
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on  the day  of ,  to  give  evidence  on  behalf  of  said 

people  against for as  well  to 

the  grand  jury  as  to  the  petit  Jury,  do  not  depart  the  said  court  without 

leave,  then  the  recognizance  to  be  void  and  of  no  effect,  otherwise  to  remain 

in  full  force. 

*    (Signed)  

Subscribed  and  acknowledged  before  ) 
me,  this day  of ) 

G.  H.,  Coroner. 


No.  282. 

Warrant  of  eommUment  by  eortmer. 

STATE  OP  NEW  YORK,  )  ^  . 
County  OF ,    ) 

EST  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  the  sheriff  or  any  conetable  of  the  county  of ,  and  to  the  keeper 

of  the  eommon  jail  of  said  county : 

Whereas, having  been  charged  upon  inquisition 

taken  before  me ,  one  of  the  coroners  of  said 

county,  with  having  on  the day  of    ,  at , 

feloniously,  and  of  malice  aforethought,  killed  and  murdered 

and  the  said having  been  brought  before  me  as  such 

coroner,  and  after  having  examined  witnesses,  and  having  duly  considered 
the  whole  matter,  and  it  now  appearing  to  me  that  the  said  crime  has  been  com- 
mitted, and  that  there  is  probable  cause  to  believe  the  said    

guilty  thereof  as  is  stated  and  set  forth  in  the  aforesaid  inquisition. 

You  are,  therefore,  hereby  commanded  to  forthwith  convey  and  deliver  to 

the  said  keeper  of  the  said  jail  the  body  of  the  said and 

you,  the  said  keeper,  are  hereby  required  to  receive  the  said 

into  your  custody  in  the  said  common  jail,  and  him  there  safely  keep  until 
he  shall  be  discharged  by  due  course  of  law. 

Dated  at this day  of 188.. 

G.  H., 

Coroner 


No.  283. 

Distriei  attorney's  appHeation  to  the  governor  for  a  requisition  for  a  fugitiiie  from 
jnstiee,  founded  upon  an  exempUfled  copy  of  the  indictment  against  the  prisoner, 
under  Code  of  Criminal  Procedure,  §  827. 

To  his  Excellency ,  Oovenwr  of  the  State  of  yew  York : 

Application  is  hereby  made  for  a  requisition  against  John  Doe.    That  the 
party  complained  of,  to  wit,  said  John  Doe,  is  a  fugitive  from  justice,  and 

that  I  believe  him  to  be  at  this  time  in  the  State  of That 

he  fled  from  this  State  before  arrest  could  be  made,  and  that  the  ends  of 
Justice  require  that  he  should  be  brought  back  to  this  State  for  trial.    This 
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application  \b  baaed  upon  an  indictment,  an  exemplified  copy  of  which  is 
hereto  annexed.  It  is  affirmatively  stated  that  no  other  application  for  a 
requisition  for  the  same  person,  for  an  offense  arising  out  of  the  same  trans- 
action, has  been  previously  made. 

I  hereby  name  the  State  of as  the  State  upon  which  the 

requisition  is  asked,  and  name one  of  the  constables  of 

said  county  of as  a  proper  person  to  whom  the  warrant 

is  to  issue  and  certify  that  said has  no  private  interest  in 

the  arrest  of  the  said  fugitive. 

Dated  at this day  of 188 . . 

Distrid  AUamey,  etc 
(Annex  exemplified  copy  of  the  indictment.) 


No.  284. 

Affldawt  to  accompamiy  (vppUeation  for  regyiKiUon, 

STATE  OF  NEW  YORK,  )  ^  . 

County  of ) 

of  the 

in  said  county,  being  duly  sworn,  says  that  he  is  a  detective  in  said  city;  that 

he  knows  said  John  Doe,  named  in  the  preceding  application  and  exemplified 

copy  of  the  indictment;  that  the  said  John  Doe  is  a  fugitive  from  justice, 

and  that  according  to  the  best  knowledge  and  belief  of  deponent  the  said 

alleged  fugitive  is  at  the  time  of  making  this  application  in  the  village 

of county  of in  the  State  of and 

that  the  grounds  of  such  belief  are  as  follows,  to  wit:  [set  forth  the  grounds 

of  deponent's  belief.]  J.  D., 

DeUethe. 
Subscribed  and  sworn  before  me, ) 

this. ..  .day  of ) 


No.  286. 

AppUcaUon  for  a  requMtion  from  the  governor  for  the  a/rreet  cf  a  fagiii/ee  from 

justice,  based  upon  affidamts. 

To  his  Excellency Oovemor  of  the  State  of  New  York: 

Application  for  a  requisition  is  hereby  made  against  John  Doe. 

That  the  party  complained  of,  to  wit,  said  John  Doe,  is  a  fugitive  from 

justice,  and  that  I  believe  him  at  this  time  to  be  in  the  State  of ; 

that  he  fled  from  this  State  before  arrest  could  be  made,  and  that  the  ends  of 
justice  require  that  he  should  be  brought  back  to  this  State  for  trial. 

That  this  application  is  based  upon  affidavits,  and  that  hereto  annexed  is 
the  certificate  of  the  magistrate  taking  them;  that  in  his  opinion  the  party 
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making  them  is  to  be  believed,  and  that  they  make  a  proper  case  for  a  requi- 
sition. 

I  further  certify  that  in  my  opinion  if  the  facts  stated  in  the  affidavits  are 
true,  they  would  result  in  a  conviction.  That  no  previous  application  for  a 
requisition,  arising  out  of  this  transaction,  has  been  previously  made. 

I  hereby  name a  constable  of  the  city  of 

as  a  proper  person  to  whom  the  warrant  may  issue,  and  I  hereby  certify  that 
said has  no  private  interest  in  the  arrest  of  said  fugi- 
tive; and  I  hereby  name  the  State  of as  the  State  upon 

which  the  requisition  is  asked 

Dated  at this day  of 188. . 

A.  B., 

District  Attorney,  eto, 

(The  affidavit  referred  to  in  the  preceding  application  should  state  all  facts 
and  circumstances  tending  to  show  that  the  alleged  fugitive  has  committed 
the  crime  charged,  and  should  be  such  as  would  justify  the  issuing  of  a  war- 
rant if  within  this  State.] 


No.  886. 

OermiccUe  of  magistrate  to  be  attached  to  foregoing  appUeatdon, 

I of the  magistrate  before 

whom  the  foregoing  affidavits  were  taken,  do  hereby  certify  that  the  parties 
making  them  are,  in  my  opinion,  to  be  believed,  and  that  said  affidavits 
present  a  proper  case  for  a  requisition.  , 

Dated  at this day  of 188. . 

J.  D., 
JuiOee  of  the  Peace  {or  PoUee  JuiHce), 


No.  287. 

County  defrKz  eertifleate  of  officiat  ehan*acter  of  magiOrate, 

STATE  OF  NEW  YORK, ) 

COTJHTTOF J 

I clerk  of  said  county,  do  hereby  certify  that  J.  D., 

before  whom  the  annexed  affidavits  were  made,  and  whose  names  are  thereto 
subscribed,  and  who  has  also  signed  the  foregoing  certificate,  was,  at  the  day 
of  the  date  thereof,  a  justice  of  the  peace  in  and  for  said  county  duly  com- 
missioned and  sworn,  and  that  his  signature  thereto  subscribed  is  genuine. 

In  testimony  whereof,  I  have  this day  of 

[ii.  8.]     subscribed  my  name  and  affixed  the  official  seal  of  said  county. 

J.  K, 
(Hterk, 
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Ko.  988. 

AppUeaUon  to  inquire  regarding  eha/rge  qf  hastoflrdy,  under  Code  cf  Criminal 

Procedure,  %  840. 
BT ATE  OP  NEW  YORK,  >  ^  . 
County  OP ) 

7b ,  a  justice  of  the  peace  [or  police  Jtutice']  in  and  for 

the  county  of 

WTiereas, is  pregnant  with  cliild  likely  to  be  bom  a 

bastard,  and  to  become  chargeable  to  the  said  county  of. [or  to  a 

certain  town  in  said  county],  the  undersigned,  one  of  the  superintendents  of 
the  poor  of  said  county  [or  an  overseer  of  the  poor  or  officer  of  the  alms- 
house], hereby  makes  an  application  to  you  pursuant  to  the  statute  in  such 
cases  made  and  provided  to  make  inquiry  into  the  facts  and  circumstances  of 
the  case. 

Dated  at this day  of 188. . 

duperintondent,  etc 


No.  289. 

Examination  qf  a  mother  of  a  bastard  before  birth,  under  Code  of  Cfrimindl 

Procedure,  §  841. 

STATE  OF  NEW  YORK,  {^  . 

Ck)UNTT  OP ) 

The  examination  of ,  of  the  town  of in 

said  county  of taken  on  oath  before  me, 

a  justice  of  the  peace  of  said  county  at on  the day  of 

the  said on  her  oath  before  me,  said  that  she 

is  now  pregnant  of  a  child,  likely  to  be  bom  a  bastard  and  to  become  charge- 
able to  the  county  of  [or  town  of| ,  and  that 

of • ,  in  said  town  of ,  in  said  county,  is 

the  father  of  said  child. 

(Signed) 

Subscribed  and  sworn  before  me, 
this day  of 

A.  B., 
Justice  of  the  Peace  {or  Police  Juetice), 


\ 


Ko.  290. 

JBbBomination  ctfter  birth  of  ehUd,  under  Code  of  Criminal  Procedure,  %  841. 

(Formal  part  as  in  No.  289.) 

And  the  said  ,  on  her  oath  before  me  taken  as 

above  stated,  says  that  on  the day  of : ,  at  the 

of in  said  county,  she  was  delivered  of  a  male 

child,  which  is  chargeable  to  said  town  of  [or  county  of] , 
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and  that ,  of  the  town  of ,  in  said 

county,  is  the  father  of  the  said  child. 

(Signed)  

Subscribed  and  sworn  before  me,  ) 
this day  of ) 

A.B., 

Justice  cf  the  Peace  {or  PMoe  JusHce). 


No.  291. 

WarraTUfor  thearreetofj^iUatioefcUher,  under  Gode  qf  OriminaL  Proeedwre,  g  841« 

STATE  OF  NEW  YORK,  )  ^  . 
County  OF ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 
To  the  eheriff,  or  any  constable,  marshal  or  policeman  of  said  county,  town  or  city  : 

Whereas,  Upon  the  application  of .,  a  superin- 
tendent [or  overseer]  of  the  poor  of  said  county  [or  town],  duly  made  to  me, 

,  a  justice  of  the  peace  of  said  county,  I  have 

ascertained  by  the  examination  of ,  of  the  town 

of in  said  county;  that  she,  the  said 

is  now  pregnant  of  a  child  [or  was  delivered  of  a  child  on  the day 

of,  etc.],  which  child  is  likely  to  become  a  charge  against  said  county  of  [or 

town  of] ,  and  that of  the  town 

of in  said  county,  is  the  father  of  said  child. 

Now,  you  are  hereby  commanded  forthwith  to  arrest  the  said 

and  bring  him  before  me  at  my  office,  in  the  town  of in  said 

county  of for  the  purpose  of  having  an  adjudication 

respecting  the  filiation  of  said  child  likely  to  be  born  [or  bom]  a  bastard. 

Dated  at this day  of 

A.  B., 
Justice  qf  the  Peace  (or  Police  Justice). 


No.  292. 

Indorsement  to  be  made  upon  the  warrant  when  the  puiatiw  fatTier  is  in  another 
county,  of  the  sum  in  which  bond  is  to  be  taken,  under  Code  of  OrminalPro- 
cedure,  %  844. 

1,  ,  the  justice  of  the  peace  who  issued  the  within 

warrant,  hereby  direct  that  any  bond  which  shall  be  taken  of 

within  named  shall  be  in  the  sum  of    dollars. 

Dated  at this day  of 

A.  B., 
JusOee  qf  the  Peace  {or  Police  Justice), 
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Na  898. 

IndormmerU  to  be  made  where  wa/rrant  is  to  be  easeeuted  in  cmoiher  arnniy,  under 

Code  of  Orminal  Proeedwe,  g  848. 

STATE  OF  NEW  YORK,  )  ^  . 
County  of i 

Due  and  proper  proof  upon  oath  having  been  made  before  me 

a  justice  of  the  peace  of  the  county  of ,  that  the  name  of 

purporting  to  be  subscribed  to  the  withiil  war- 

ratit,  \b  in  the  handwriting  of  said ,  the  within 

mentioned  justice  of  the  peace,  and  I  do  hereby  authorize  the  arrest  of  the 
within  named in  the  said  county  of 

Dated  at this day  of 

Juetiee, 


Kg.  204. 

Undertaking  to  be  taken  by  juetiee  who  indoreed  the  warrant,  or  by  eame  other 
juetiee  of  the  eame  county y  under  Oode  of  Oriminal  Procedure,  g  844. 

STATE  OF  NEW  YORK,  {^  , 
County  of ) 

Know  all  men  by  these  presents,  that  we,  A.  B.  and  B.  0.  and  0.  D.,  sure- 
ties, all  of  the  town  of county  of and  State 

of  New  York,  are  held  and  firmly  bound  to  the  people  of  the  State  of  New 

York,  in  the  sum  of for  the  payment  whereof  to  the  said 

people  we  bind  ourselves,  our  executors,  administrators,  jointly  and  severally 
by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of 

Whereas,  The  above  bounden  A.  B.  has  been  arrested  in  the  said  county 

of ,  has  been  arrested  upon  a  warrant  issued  by , 

one  of  the  justices  of  the  county  of ,  and  indorsed  by  one  of 

the  justices  of  the  peace  of  said  county  of ,  in  which  war- 
rant the  said  A.  B.  is  charged  with  being  the  reputed  father  of  a  bastard  child 

of  which was  lately  delivered  [or  is  about  to  be 

delivered]  at in  said  county  of j . . 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  indemnify  the  said  county  of  [or  town  of] 

and  every  other  county,  town  or  city,  which  may  have  incurred  any  expense 
or  which  may  be  put  to  any  expense  for  the  support  of  such  child  or  its 
mother  during  her  confinement  and  recovery  therefrom  against  all  such 
expenses,  and  shall  pay  the  costs  of  apprehending  the  said  A.  B.  and  of  any 
order  of  filiation  that  may  be  made,  then  this  obligation  to  be  void;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

(Signed)  A.  B.    [l.  a.] 

B..  C.    [l.  R.] 
C.  D.    [L.  a] 
(Justification  of  sureties  as  in  No.  288.) 
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• 


l^a  290. 

Similar  Inmdfar  appearance  at  Seemam,  under  Code  Oriminal  Procedure,  §  844, 

9ubdivmon  2. 

(Formal  part  as  in  No.  292.) 

Kow,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  appear  at  the  next  court  of  sessions  to  be  held  in 

and  for  the  county  of on  the day  of , 

and  not  depart  the  said  county  without  its  leave,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

(Bigned  as  in  No.  292.) 
(Justification  of  sureties  as  in  No.  283.) 


Ko.29e. 

Certificate  to  be  indoreed  upon  warrant  on  discharge,  under  Code  Criminal 

Procedure,  §  846. 

COUNTT  OF ,  M.  ; 

I* ,  a  justice  of  the  peace  of  the  county  of 

,  before  whom  the  within  named  A.  B.  was 

brought,  he  having  been  arrested  in  said  county  of after  it 

had  been  indorsed  by  me  for  by  another  justice  of  said  county  of. ], 

do  hereby  certify  that  the  said  A.  B.  has  executed  a  bond,  with  two  sureties, 
in  the  sum  indorsed  up6n  the  warrant,  and  required  according  to  the  statute 
in  such   case  made  and   provided,  and  which    is  herewith   delivered  to 

,  the  officer  who  brought  the  within  warrant; 

and  that  I  have  thereupon  discharged  the  said  A.  B.  from  arrest  upon  the 
within  warrant. 

Dated  at ,  this day  of ,  188 . . 

B.  C 
Juitiee  of  the  Peace. 

Na  297. 

Subpoma  in  bastardy  case, 
STATE  OP  NEW  YORK,  )      . 

COUNTTOF ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  A.  B.,B.  C.  etc,: 

You  are  hereby  commanded  that,  laying  all  other  matters  aside,  you  and 

each  of  you  personally  appear  before and , 

justices  of  the  peace  of  the  county  of ,  at  the  office  of 

,  in  the ,  on  the ..day  of 

at  ten  o'clock  a.  m.  on  that  day.  to  'testify  the  truth  and  give  evidence, 
according  to  your  knowledge,  touching  the  father  of  a  bastard  child  of  which 
has  been  lately  [or  is  about  to  be]  delivered. 

Dated  at ,  this day  of ,  188 

(Signed.)  

Justice  of  the  Pence. 
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j-M. ; 


No.  298. 

Order  of  fiUaMon  in  bastardy  case,  under  Gods  Oriminal  Prooedure,  %  860. 

STATE  OF  NEW  YORK, 
County  op 

Whereas,  We and    ,  twoof  the 

justices  of  the  peace  of  the  county  of ,  haye  this  day,  in 

pursuance  of  the  statute  in  such  case  made  and  provided,  upon  the  applica- 
tion of ,  one  of  the  superintendents  of  the  poor  of  the 

said  county  of ,  have  convened  at  the  town  of 

in  said  county ,  for  the  purpose  of  making  an  examina- 
tion and  determination  toucliing  a  certain  child,  of  which , 

of  the  town  of ,  in  said  county,  is  pregnant  [or  has 

lately  been  delivered],  and  which  is  likely  to  become  a  bastard,  and  of  which 
is  the  reputed  father; 

And  Whereas,  We  have  duly  examined  the  said ,  upon 

oath,  concerning  and  touching  the  father  of  said  child,  and  have  also  heard 
all  other  proofs  and  allegations  in  reference  thereto,  whereby  it  appears  that 
said  child  is  likely  to  be  born  a  bastard  and  become  chargeable  to  the  ceunty 

of ,  and  that  the  said is  the  father 

of  the  Said  child. 

We  therefore,  after  due  examination,  hereby  adjudge  the  said 

to  be  the  father  of  the  said  bastard  child. 

And  we,  the  justices  aforesaid,  do  therefore  order  that  the  said 

do  pay  to  the  superintendent  of  the  poor  of  the  county  of [or 

to  the  overseer  of  the  poor  of  the  town  of ]  for  the  sup- 
port of  said  child,  weekly  and  every  week,  the  sum  of dollars, 

so  long  as  the  said  child  shall  continue  chargeable  as  aforesaid. 

And  Whereas,  It  also  appears  that ,  the  mother  of  said 

child  is  in  indigent  circumstances,  we  do  further  order  and  determine  that 

the  said pay  to  the  said  superintendent  [or  overseer]  for 

tlie  maintenance  and  support  of  said ,  during  her  cod- 

finement  the  sum  of dollars.    And  we,  the  said  justices 

aforesaid,  do  further  certify  the  reasonable  costs  of  apprehending  and  secur- 
ing the  said  father  and  of  this  order  of  filiation  at  the  sum  of dollars. 

Dated  at .this day  of ,  183. . 

G.  H., 
F.  G., 
Justice  of  the  Peace  (or  PoUee  Justice), 


No.  209. 

Bond  on  a^oumment  in  bastardy  ease,  under  Code  of  Oriminal  Procedure,  §  849. 

STATE  OF  NEW  YORK,  )  ^  . 
County  OP ) 

Know  all  men  by  these  presents,  that  we,  A.  B.,  B.  C,  C.  D.,  all  of  the  town 

of ,  in  the  county  of are  held  and  firmly  bound 

unto  the  people  of  the  State  of  New  York  in  the  sum  of dollars. 
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for  the  payment  of  which  to  saia  people  we  bind  ourselves,  our  heirs,  execu- 
tors, administrators,  jointly  and  seversdly,  by  these  presents. 

Sealed,  etc.,  and  dated  this day  of ,  188. . 

Wtiereas,  The  above  named has  this  day  been 

brought  before * and . . . .,  two 

justices  of  the  peace  in  and  for  the  county  of ,  charged  upon  the 

oath  of with  being  the  putative  father  of  a  bastard 

child,  lately  bom  to  her  at ,  and  the  said  justices  having  con- 
vened according  to  law  to  examine  into  the  facts  and  circumstances  of  the 
case  and  adjudicate  respecting  the  filiation  of  said  bastard  child,  and  the 
maintenance  thereof; 

And  Whereas^  At  the  request  of  the  said ,  for  suffi- 
cient reasons  given,  the  said  justices  have  determined  to  adjourn  the  said 
examination  and  adjudication  upon  the  execution  of  this  bond  until  the  .... 

day  of at  the  office  of in  the  town  of in 

said  county. 

So,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  personally  appear  before  the  said  justices  at  the  time  and  place  aforesaid, 
and  not  depart  therefrom  without  the  leave  of  said  justices,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

(Signed)  A.  B.  [l.  s.] 

B.  C.  [l.  b.] 

E.  P.  [l.  b.] 
Sealed  and  delivered  in  presence  of 

M.  B., 
J.  D., 

(Justification  of  sureties  as  in  No.  233.) 


Mo;  800. 

Warrant  ofcommUmerU  cf  puUtUve  father,  under  Code  of  Criminal  Procedure, 

§§  852,  853. 
STATE  OF  NEW  YORK,  )  ^  . 
County  op ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

lb  the  sheriff  or  any  eonatdNe,  marshal  or  poUeeman  of  the  county  of , 

and  to  the  keeper  of  the  common  jail  of  said  county : 

Whereas,  By  an  order  of  filiation,  duly  made  and  executed  by  and  before 

and ,  two  of  the  justices  of  the  county  of 

',  whereby  A.  B.  was  adjudged  to  be  the  reputed  father  of  a  cer- 
tain bastard  child,  lately  bom  to ,  in  the  town  of 

county  of ; 

And  Whereas,  By  said  order  of  filiation  the  said  A.  B.  was  adjudged  to  pay 

to  the  superintendent  of  the  poor  of  said  county  the  weekly  sum  of , 

as  long  as  said  child  should  continue  chargeable  to  said  county,  and  also  that 
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the  said  A.  B.  should  pay  to  said  superintendent  the  sum  of dollars 

for  the  matntenance  and  support  of ,  during  her  confinement  and 

recovery; 

And  Whereas,  Due  notice  has  been  given  to  said  A.  B.  of  said  requirements, 
who  has  wholly  neglected  the  same,  or  to  enter  into  a  bond  to  secure  the  same; 

Now  you  are  hereby  commanded  to  arrest  and  deliver  to  the  keeper  of  the 

common  jail  of  the  county  of forthwith  the  body  of  said  A.  B.» 

and  you,  the  said  keeper  are  hereby  commanded  to  receive  and  safely  keep 
the  said  A.  B.  until  he  shall  pay  said  costs  and  sums  adjudged  against  him, 
give  the  required  bond,  or  be  otherwise  discharged  by  due  process  of  law. 

Dated  at ,  this  ....  day  of 188. . 

(Signed)  H.  B., 

J.  D., 
Juitiees  of  the  Peace  {or  PoUee  Jiutim), 


No.  801. 

Warrant  for  discharge  of  putative  father  aft&r  eomnUtment, 
County  of ,  w. ; 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 
To  the  keeper  of  ike  co7nmonja/U  of  the  oouTify  of : 

Whereas,  A.  B.  was,  on  the day  of ,  duly  conmiitted  to  your 

custody  on  a  warrant  issued  under  our  hands,  for  disobeying  an  order  of  filia- 
tion, whereby  he  was  adjudged  to  be  the  putative  father  of  a  bastard  child,  of 
Which was  then  supposed  to  be  pregnant; 

And  Whereas,  It  now  appears  that  fiaid was  not  in  fact  preg- 
nant at  all  [or  married  before  delivery] ; 

Now  you  are  hereby  commanded  to  forthwith  discharge  from  your  custody 
the  said  A.  B.,  unless  he  be  there  lawfully  detained  on  some  other  warrant. 

Dated  at ,  this  ....  day  of 188.. 

H.  B., 
J.  D., 
Justicce  of  the  Peace  {or  PoUee  Ju9iiee$y 


No.  802. 

Bond  by  father  under  order  of  fUiaOon. 

STATE  OF  NEW  YORK,  )  ^  . 
County  op ,    ) 

(Formal  part  as  in  No.  209.) 

Whereas,  and two  of  the  justices 

of  the  county  of have  this  day  made  and  signed  an  order  of 

filiation,  whereby  A.  B.  is  adjudged  to  be  the  father  of  the  bastard  child 
of in  the  town  of  ...  ^ county  of 

And  Whereas,  By  said  order  of  filiation  it  was  adjudged  that  said  A.  B. 
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pay  to  the  superintendents  of  the  poor  of  said  county  the  sum  of 

dollars  per  week  while  said  child  remained  a  charge  to  said  county; 

And  Wherects,  The  said  A.  B.  was  likewise  adjudged  to  pay  to  said  superin* 

tendents  the  siim  of dollars  for  the  maintenance  and  support  of 

the  said during  confinement  and  recovery  and  also  to  pay  a 

certain  amount  for  costs  in  these  proceedings; 

Now,  therefore,  the  conditions  of  this  obligation  are  such  that  if  the  said  A. 
B.  shall  well  and  truly  observe  all  of  the  conditions  of  said  order  of  filiation, 
then  this  obligation  shall  be  void,  otherwise  to  be  and  remain  in  full  force  and 
effect 

Dated  at. . . .,. this day  of 188. . . . 

A.  B.  [l.  &] 


(Justification  of  sureties  as  in  No.  288.) 


C.  D.  [l.  b.] 
R  F.  [l.  b.] 


No.  808. 

SwrnnvM  to  moiher  of  Jxuttvrd  ehtld  to  show  emue  tohy  she  should  not  be  made  to 
sfupport  it,  under  Code  of  Ormvnat  Procedv/re,  g  867. 

County  op ,  «.; 

To  cm^  constable  [or  other  peace  officer']  of  the  county  of, 

You  are  hereby  commanded  to  summon of  the 

town  of in  the  county  of to  appear  before 

and 

two  of  the  justices  of  the  peace  of  said  county,  at  the  office  of 

in  the  town  of on  the day  of ,  at  ten  o'clock 

A.  M.  of  that  day,  to  show  cause  why  she  should  not  be  ordered  to  support  a 

certain  bastard  child,  of  which  she  was  lately  delivered  at 

and  for  the  keeping  of  which  the  county  of is  or  is  likely  to 

become  chargeable,  the  superintendent  of  the  poor  of  said  coimty  having 
duly  applied  to  us  for  that  purpose. 

Pated  at ,  this day  of ,  188. .     * 

M.  B., 
J.  D., 
Justieee  of  ike  Peace  (or  PoUee  Ju9tiee$,) 


No.  804. 

Order  to  compel  moiher  to  support  bastard  child,  under  Code  of  Orvmnal 

Procedure,  §  857. 

STATE  OP  NEW  YORK,  )  ^^  . 

COUNTTOF \^' 

Whereas,  It  satisfactorily  appears  to  the  undersij2:ned,  two  of  the  justices  of 

the  peace  of  the  county  of ,  that who  was 

lately  delivered  of  a  bastard  child  at ,  in  said  county,  which 
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said  child  has  become  a  charge  upon  said  county;  that  said 

is  possessed  of  property  in  her  own  right  and  is  of  sufficient  ability  to  sup- 
port said  child. 

And  Wh&reas,  The  said in  obedience  to  a  summons. 

duly  appeared  before  us  and  failed  to  show  cause  why  she  should  not  be  com- 
pelled to  support  said  child.    Now  we,  the  said  justices  do  hereby  order  that 

pay  to  the  superintendents  of  the  poor  of  the 

said  county  of ,  weekly  and  every  week,  the  sum  of 

dollars,  for  the  support  of  said  child  so  lom?  as  it  remains  a  charge  to  said 
county. 

Dated  at ,  this day  of ,  188. . 

H.  B., 
J.   D., 
JuiHees  <(f  the  Peace  (or  PoUee  JiuHees). 


Ka  806. 

Warrani  to  commit  mother  of  boitard,  under  Oode  of  Cfriminal  Procedure,  §  858. 

STATE  OF  NEW  YORK,  )  ^  . 
County  OP ) 

IN  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To  any  congtabUe  \pr  other  peace  officer^  of  the  county  of and  to 

the  keeper  of  the  common  jail  of  said  county : 

Whereas,  By  an  order  heretofore  duly  made  by  us 

the  mother  of  a  bastard  child  now  a  charge  upon  the  county  of  [or  town  of] 

,  was  ordered  and  directed  to  pay  to  the  superintendent  of 

the  poor  of  said  county  the  weekly  sum  of dollars  ; 

And  WJiereas,  The  said utterly  neglects  and 

refuses  to  comply  with  such  order,  or  to  nurse,  take  care  of  and  support  said 
child  herself  ; 

Now  you,  the  said  constable,  etc.,  are  hereby  commanded  to  forthwith 

arrest  the  said ,  and  deliver  her  into  the  custody  of 

the  keeper  of  the  conmion  jail  of  the  county  of ;  and  you, 

the  said  keeper,  are  hereby  commanded  to  receive  into  your  custody  the  said 

,  and  safely  keep  her,  without  bail,  until  she 

shall  comply  with  said  order,  unless  she  shall  execute  a  bond  to  the  people  of 

the  State  of  New  York  in  the  sum  of dollars,  with 

two  good  and  sufficient  sureties,  to  appear  at  the  next  court  of  sessions 

of  said  county  of    ,  and  not  todepart  the  said  court  without 

leave. 

Dated  at this day  of 

.H.  B., 

J.  D., 

Justices  of  the  Peace  (or  Police  Justices), 
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No.  806. 

Bond  to  be  gioon  by  mother  of  bastard  to  appea/r  at  Court  of  SessionB, 

(Formal  part  as  in  No.  299.) 

COUWTY  OF M.  ; 

W?ierecu,  By  an  order  heretofore,  on  me day  of , 

duly  made  by  us ,  the  mother  of  a  bastard 

child  now  a  charge  upon  the  town  of ,  in  said  county  of  [or 

against  said  county  of] ,  was  adjudged  to  pay  the  superin- 
tendents [or  overseers]  of  the  poor  of  said  county  of  [or  town] 

the  weekly  sum  of dollars  for  the  support  of  said  child,  unless  she 

should  herself  support  the  same,  so  that  it  should  not  be  or  become  a  public 
charge. 

Kow  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  personally  appear  at  the  next  court  of  sessions  to  be  held  in  and  for  the 

county  of ,  at  the  court-house  in  the  county  of 

on  the day  of ,  and  shall  not   depart  therefrom 

without  leave,  then  this  obligation  shall  be  void,  otherwise  to  remain  in  fiill 
force  and  effect. 

Dated  at this day  of 

A.B. 


C.  D. 

E.  P. 


Signed,  sealed  and  delivered  ) 
the  ... .  day  of f 

H.  B., 
J.  D., 
Justices. 


Kg.  807. 

Warrant  for  eonwniimerU  of  mother  for  rtfusing  to  disclose  name  of  father, 

under  Code  of  Criminal  Procedure,  §  856. 

STATE   OP   NEW   YORK,  )   . 


\ 


CotJKTT  OF 

IN  TEtE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  any  constable  [or  other  police  ojllcer]  of  i?ie  county  of.,.,,   ,  and  to 

the  keeper  of  the  common  Jail  of  said  county  : 

Whereas,  Complaint  has  been  made  before  me  that  one 

of  the  town  of ,  in  said  county  of ,  was 

delivered  of  a  bastard  child  on  the day  of ,  1882, 

which  would  likely  become  a  charge  upon  said  county. 

And  WJiereas,  Said when  brought  before  me 

refused,  and  still  refuses,  to  disclose  the  name  of  the  father  of  said  bastard 
child,  although  now  sufficiently  recovered  from  her  confinement. 

Now  you,  the  said  constable,  etc.,  are  hereby  commanded  forthwith  to 
convey  and  deliver  t^e  said into  the  custody  of 


496  Forms  to  the  Code 

eaid  keepter;  and  you,  the  said  keeper,  are  hereby  reqoirad  to  receive  the  said 

into  your  custody  in  said  ]aU,  and  her  safely 

keep  until  she  shall  testify  and  disclose  the  name  of  the  father  of  said  child. 

Dated  at ,  this day  of ,  188.. 

JusUoe  of  the  Feaee. 

Kg.  808. 

Order  reducing  (he  amount  directed  to  be  paid  by  the  faXhar  of  a  bastard,  under 

Code  of  Criminal  Procedure,  §  869. 

County  op w.: 

Whereas,  By  an  order  of  filiation,  dated  the day  of 

and  made  by  us, and , 

two  justices  of  the  peace  of  the  county  of. '....,  it  was  ordered 

that  A.  B.,  of  the  town  of ,  in  said  county,  should  pay  to  the 

superintendent  of  the  poor  of  said  county  the  weekly  sum  of 

dollars  in  support  of  a  certain  bastard  child  of  which  he  was  adjudged  to  be 
the  father; 

And  Whereas,  After  further  examination  into  the  facts  and  circumstances 
surrounding  the  case,  circumstances  surrounding  the  said  child  seem  to  us  to 
render  it  expedient  and  proper  that  the  sum  required  to  be  paid  by  the  said 

,  by  our  former  order,  should  be  reduced;  and  we  do  hereby 

reduce  the  weekly  pajrment  to  the  sum  of dollars. 

Dated  at ,  this day  of ,  188. . 

H.  B., 

J.  D.. 

Justices  of  (he  Peace, 


No.  800. 

Warrant  for  the  seisture  of  the  property  of  an  absconding  father,  under  Code  of 

Criminal  Procedure,  §  860. 

STATE  OP  NEW  YORK,  I  ^ 


\ 


County  op 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  the  superintendent  of  the  poor  of  the  county  of [or  to  the  overseers 

of  the  town  of ]: 

Whereas,  It  appears  to  us  by  evidence  on  oath  that  A.  B.,  lately  adjudged 
by  us  in  an  order  of  filiation  to  be  the  father  of  a  certain  bastard  child,  lately 
bom  to  one ,  at ,  in  the  county  of : 

And  Whereas,  The  said  A.  B.  was  adjudged  in  said  order  to  pay  to  the 
superintendent  of  said  county  the  weekly  sum  of ,  f or  the  sup- 
port of  said  child ; 

And  Whereas,  It  further  appears  by  proof  on  oath  that  said has 

absconded  from  the  said  county  of ,  leaving  the  said  bastard  child  a 

public  charge  on  said  county; 

And  Whereas,  The  said  superintendent  has  applied  to  us  for  our  warrant  to 
terve  the  estate  of  the  said : 
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Now  you,  the  said  superintendent  of  the  poor  of  said  county,  are  hereby 
authorized  and  commanded  to  take  and  seize  the  goods,  chattels,  effects  and 
things  in  action,  of  every  name  and  nature,  belonging  to  the  said  A.  B., 

wherever  the  same  may  be  found  in  the  said  county  of ,  and  you  are 

directed  immediately  upiiU  such  seizure  to  make  an  inventory  of  the  property 
by  you  taken,  and  retvirn  the  same,  together  with  your  proceedings  under  this 
warrant,  to  the  next  court  of  sessions  of  the  said  county  of 

Dated  at ,  this day  of ,  188. . 

M.  B., 

J.  D., 

Justices  of  the  Peace  (or  PoUce  JusHces). 


No.  810. 

Notice  hy  superintendent  or  overseer  of  the  poor  that  application  mil  he  made  to 
the  Court  of  Sessions  to  increase  the  amount  made  payable  by  the  order  of 
filiation. 

To  A.  B. : 

Sib.  — Please  to  take  notice  that  I  shall  make  application  at  the  next  court 

of  sessions  to  be  held  in  and  for  the  county  of at  the  court-house 

in  the  county  of on  the day  of at  the 

opening  pf  court  on  that  day,  or  as  soon  thereafter  as  I  may  be  heard,  for 
an  order  of  said  court  increasing  the  sum  directed  to  be  paid  by  the  order  of 
filiation,  of  which  the  annexed  is  a  copy,  for  the  support  of  the  bastard  child 
therein  named ;  also  take  further  notice  that  hereto  annexed  are  copies  of  the 
affidavits  and  papers  upon  which  said  application  will  be  founded. 

Ddfidd  at this day  of 18.... 

Yours,  etc., 

L.  R, 
Superintendent,  etc. 


No.  811. 

Notice  to  be  gitien  the  superintendents  or  overseers  of  a  motion  to  reduce  amount 
named  in  order  of  filiation,  under  Code  of  Criminal  Procedure,  §  859. 

To  L.R.,  superintendent  [or  overseer]  of  the  poor : 

SnL — Please  to  take  notice  that  I  shall  make  application  to  the  next  court 

of  sessions  to  be  held  in  and  for  the  county  of at  the  court-house 

in  the  county  of on  the day  of at  10 

o'clock  A.  M.  of  that  day,  or  as  soon  thereafter  as  I  may  be  heard,  for  an 
order  of  said  court  reducing  the  sum  directed  to  be  paid  by  the  order  of 
filiation,  of  which  the  annexed  is  a  copy,  for  the  support  of  the  bastard  child 
therein  named  ;  also  take  notice  that  hereto  are  annexed  the  affidavit  and 
papers  upon  which  this  application  will  be  founded. 

fy  Dated  at this day  of 188. . . . 

A.  B. 

■         32 
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KaSia. 

Nmtiu  of  appeal  from  an  order  offUaUon,  under  Code  nf  Criminal  Procedure^  %  851. 

To  H.  B.  and  J.  D.,  two  Justices  of  the  peace  of  the  county  of. and  to 

L.  R,  superintendeni  of  the  poor,  and  to mother  of  said  ehUd  : 

You  will  please  to  take  notice  that  the  undersigned,  considering  himself 
aggrieved  by  the  order  of  filiation,  of  which  a  copy  is  hereto  annexed,  hereby 

appeals  to from  said  order,  and  every  part  thereof,  to  the  next  court 

of  sessions,  to  be  held  in  and  for  the  county  of on  the 

day  of 

Dated  at this of 18a 

Tours,  etc., 

iLB. 


Ka  81& 

Subpcena  on  appeal  in  bastardy  case. 

COUNTT,  M. ; 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  A.  B.,  B.  C.,«te.  ; 

The  court  of  sessions,  in  and  for  the  county  of held  at  the 

court-house  in  said  county,  commands  you  and  each  of  you  to  personally 

appear  before  said  court  on  the day.of at  ten  o'clock  ▲.  m. 

on  that  day,  to  testify  the  truth  according  to  your  knowledge,  in  a  certain 
appeal  then  and  there  to  be  heard,  from  an  order  of  filiation  in  a  bastardy 

case,  heretofore  made  by and two  of  the 

Justices  of  said  county,  and  whereof  you  fail  not  under  the  penalty  of  fifty 
dollars. 

Witness county  Judge,  this day  of 

J.  K,  CUfrK 


ISio.  814. 
Distriei  aXtomeys  precept  for  Oyer  and  Terminer, 
IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
[Seal]        To  the  sheriff  of  the  county  of, 

Whereas,  A  court  of  oyer  and  terminer  and  Jail  delivery  is  to  be  held  in  and 

for  the  county  of at  the  court-house  in  the on 

the day  of 

We  command  you,  in  pursuance  of  the  provisions  of  the  Revised  Statutes 
in  such  case  made  and  provided. 

First.  That  you  summon  the  several  persons  who  have  been  drawn  in  said 

county  of pursuant  to  law  to  serve  as  grand  Jurors  and 

petit  Jurors  at  said  court  to  appear  thereat. 

Second.  That  you  bring  before  the  said  court  all  prisoners  then  being  in  the  Jail 
of  said  county,  together  with  all  processes  and  proceedings  in  any  way  con- 
cerning them  in  your  hands  as  such  sheriff. 

Third.  That  you  make  proclamation  in  the  manner  prescribed  by  law. 
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notifying  all  persons  bound  to  appear  at  said  court  by  recognizance  or  other- 
wise«  to  appear  thereat,  and  requiring  all  justices  of  the  peace,  coroners  and 
other  officers  who  have  taken  any  recognizance  for  the  appearance  of  any 
person  at  such  court,  or  who  shall  have  taken  any  inquisition  or  examination 
of  any  prisoner  or  witness,  to  return  such  recognizance  or  inquisition  and 
examination  to  the  said  court  at  the  opening  thereof  on  the  first  day  of  its 
term. 

Witness  Hon ,  Justice  of  the  supreme  court,  this 

day  of 

J.  K..  (7for*. 
A.  B.,  Distriet-AUomeff. 


Ka  816. 

Proclamation  on  foregoing  precept 

Whereas,  A  court  of  oyer  and  terminer  is  appointed  to  be  held  in  and  for 

the  county  of ,  on  the day  of , 

proclamation  is  therefore  hereby  made  in  conformity  to  a  precept  to  me 

directed  and  delivered  by  the  district  attorney  of coimty 

on  the day  of ,  to  all  persons  bound  to  appear  at  the  said 

court  of  oyer  and  terminer  by  recognizance  or  otherwise,  to  appear  thereat, 
and  all  justices  of  the  peace,  coroners  and  other  officers  who  have  taken  any 
recognizances  for  the  appearance  of  any  person  at  such  court,  or  who  have 
taken  any  inquisition  or  the  examination  of  any  prisoner  or  witness,  are 
required  to  return  such  recognizance,  inquisition  or  examination  at  the  open- 
ing of  the  first  day  of  said  court. 

Dated  at ,  this day  of ,  188.. 

J.  L, 
Sheriff  of  the  county  of 


No.  8ia 

Betum  to  district  attomeifs  precept 

STATE  OP  NEW  YORK,  )  ^  . 
Comnrop f 

I  have  executed  the  within  precept  as  I  am  within  commanded,  by  having 
duly  summoned  the  jurors  drawn  for  the  court  mentioned  therein  to  appear 
thereat,  by  making  immediate  proclamation  as  therein  commanded,  and  caus- 
ing the  same  to  be  published  in  a  public  newspaper  printed  in  said  county 
once  a  week  from  the  receipt  of  said  precept  until  the  time  appointed  for  said 
court,  and  by  having  the  prisoners  in  jail  brought  before  the  said  court,  with 
all  processes  and  proceedings  in  any  way  concerning  them  in  my  hands. 

Dated  at ,  this day  of 188.. 

J.  L, 
Sheriff,  of  the  county  of 
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No.  317. 

Calendar  of  prisoners  in  ja£L 
To  the  Court  of, ,  now  in  session : 

1,  the  undersigned, sheriff  of  the  county  of ,  do  hereby 

certify  that  the  following  is  a  correct  list  of  the  prisoners  now  detained  in  the 
jail  of  said  county,^  the  time  when  each  was  committed,  by  what  process  and 
the  crime  charged : 

(1 )  John  Doe,  committed  January  10,  188. .,  by  justices'  warrant,  charged 
with  burglary  in  first  degree. 

[Giving  the  same  regarding  all.]  A«  B., 

Sheriff  of  ihe  county  of, 


No.  818. 

Attachment  for  disobeying  subpoma  as  for  contempt,  under  Code  of  CrimntA 

Procedure,  %  619. 

(Name  of  court  and  title  of  case.) 

STATE   OF   NEW  YORK, ) 
County  op |  **" 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 

To  the  sheriff  of  t7ie  county  of, ,  or  any  constable,  ma/rshal  orpoUceman 

of  said  county : 

This  is  to  command  you  and  each  of  you  to  forthwith  attach  the  body  of 

and  bring  him  before  the  court  of 

now  in  session  at  the  court-house  in  the ,  then  and 

there  to  answer  for  certain  contempt  in  refusing  or  neglecting  to  attend  the 
said  court  and  give  evidence  before  said  courts  according  to  the  terms  of  a 
subpoena  heretofore  issued  out  of  thi£  court,  and  duly  served  on  him  on  the 

day  of ,  as  a  witness  on  behalf  of  the  people  of 

this  State  [or  of  the  defendant],  and  haVe  you  then  and  there  this  writ;  and 
you  ore  further  commanded  to  detain  him  until  he  be  discharged  by  the  said 
court. 

Dated  at ,  this day  of. ,  188. . 

By  order  of  the  Court  J.  K,  Clerk. 

To  be  indorsed: — 

Allowed  this day  of ,  1882. 

A.  B., 
Jus.  Sup.  Court  {or  Judge  of, Oouniy.) 
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No.  819. 

Order  of  court  where  prisoner  ia  acquUted  on  ground  of  insanity,  under  Code  of 

Criminal  Procedure,  %  454. 

COURT  OF  OYER  AND  TERMINER 


Iv  THS  Mattsb  or  JOHN  DOB,  vho  has  Sboapbd 

COHYICTXON  ON  GbOUND  OF  IVSAMXTT. 


W7tereas,  The  jury  have  acquitted  the  said  John  Doe  of  the  crime  of , 

whereof  he  was  charged  in  the  trial  now  just  concluded,  on  the  ground  of 
insanity,  duly  certified  by  said  jury,  which  certificate  is  now  on  file  in  the 

county  clerk's  office;  and  this  court  having  thereupon  carefully 

inquired  and  ascertained  whether  his  insanity  still  continues,  and  being  fully 
satisfied  his  insanity  does  still  continue,  it  is  hereby  ordered,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  that  the  said  John  Doe  be  kept  in 
safe  custody,  and  for  that  purpose  be  sent  to  the  State  Lunatic  Asylum  at 
,  and  the  sheriff  of  the  county  is  hereby  empowered  and  com- 
manded to  carry  this  order  into  effect,  and  to  take  the  said to  said 

asylum,  to  be  there  kept  until  discharged  by  due  course  of  law. 

Dated  at ,  this  ....  day  of ,  188. . 

A.  B., 

Justice  Supreme  Court, 


No.  320. 

Order  of  court  appointing  commission  to  inquire  as  to  the  insanity  of  prisoner 
btfore  trial,  under  Code  of  Criminal  Procedure,  %  658. 


IX  TBM  MaTTBR  op  t 

ASUFPOfllD    LnXATZO.  j 

STATE  OF  NEW  YORK,  )       . 
County  OF )    " 

It  having  been  made  to  appear  to  me  that ,  a  person  indicted 

by  the  last  grand  jury  of  the  county  of ,  of  the  crime  of , 

is  a  person  of  unsound  mind  and  wholly  irresponsible,  I  do  therefore,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  hereby  appoint 

,  M.  D., counselor-at-law,  and Esq., 

all  of  the  county  of ,  a  commission  forthwith  to  examine  into 

the  mental  condition  of  the  said and  make  their  report 

thereon  to  this  court,  with  all  convenient  speed,  and  due  notice  of  the  time 
and  place  of  executing  this  commission  be  given  to  the  district  attorney  of 
this  county. 

A.    D,, 

Justice  Supreme  Court, 
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No.  821. 

Notice  to  district  attorney  of  executing  commission,  under  Code  of  Oriminal 

Procedure,  §  «58. 

To  Hon District  Attorney  of. county : 

Sib.  —  Please  to  take  notice  that  pursuant  to  an  order  of  the  supreme  court 
of  the  State  of  New  York,  heretofore  duly  made  and  filed,  the  undersigned 
as  commissioners  to  inquire  into  the  mental  condition  of  John  Doe,  now  con- 
fined in jail  charged  with  the  crime  of , 

will  proceed  to  execute  their  said  commission,  at  the  said jail 

on  the day  of ,  188. .,  at  eleven  o'clock  a.  m.  of  that  day. 

Dated  at ,  this day  of 188. . 

Yours,  etc., 
(Signed)  


Cofwrnissumen, 


No.   822. 

Inquisition  of  commissioners  on  insanity  of  prisoner,  under  Oode  of  (Jriiminat 

Procedure,  §  658. 


In  thb  Mattbb  qt  JOHN  DOE,  an  Auumbd 

LiTNATXO. 


STATE  OF  NEW  YORK,  )      . 

County  op » 

To  the  Court  of. 

An  inquisition  taken  the day  of ,  188. .,  before. 


commissioners  duly  appointed  to  inquire  into  the  mental  condition  of  John 

'  Doe,  now  confined  in county  jail,  upon  their  oaths  do  hereby 

report  as  follows:    [Here  insert  full  report  of  conclusions  of  commission, 

with  their  reasons  for  such  belief.] 

(Signed)  A.  B., 

C.  D., 

E.  P., 

Commissioners. 


No.  828. 

Oath  of  commissioners  in  foregoing  inquest,  under  Code  cf  Oriminal  Procedure, 

§658. 

You  do.  each  for  yourself,  swear  that  you  will  well  and  truly  Inqnlre 
whether  the  prisoner  John  Doe  be  of  sane  or  insane  mind,  and  that  you  will 
true  report  make  thereof  according  to  the  evidence.    So  help  you  Qod. 
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No.  824. 

Engagement  qf  parent,  master  or  guardian  of  Togrant  child,  under  Code  of 

Oriminal  Procedure,  %  888. 

POLICE  COURT  (OR  OTHER  COURT). 


THE  PEOPLE 
agaUut 


Whereas,  The  above  named ,  residing  in  the 

county  of and  State  of  New  York,  a  child  of  the  age  of 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend 

the  public  schools,  was,  on  the day  of 188. .  found 

wandering  in  the  streets  and  lanes  of  the  city  of a  truant, 

without  any  lawful  occupation. 

And  WhereaSf  Complaint  was  duly  made  to ,  one 

of  the  police  justices  [or  justice  of  the  peace]  of  the  city  of \ , 

against  said  child  therefor. 

And  Whereas,  Said  justice  did  cause  a  peace  officer  to  bring  such  child 

before  him  for  examination  on  said  complaint,  and  did  cause 

the  parent,  guardian  or  master  of  said  child  to  be  summoned  to  attend  such 
examination; 

And  Whereas,  On  such  examination  the  said  complaint  was  satisfactorily 
established,  and  the  said  justice  did  require  the  said  parent,  guardian  or 
master  of  said  child  to  enter  into  an  engagement,  in  writing,  to  the  city  of 

^  that  .  he  will  restrain  said  child  from  so  wandering  about 

as  aforesaid,  will  keep  h . . .  in  h. . . .  own  premises  or  in  some  lawful  occupa- 
tion, and  will  cause  h. . . .  to  be  sent  to  some  school  at  least  four  months  in 
each  year,  until  .  .he  becomes  fourteen  years  old. 

Now,  this  agreement  and  engagement  witnesseth  :  That  the  said 

the  parent,  guardian  or  master  of  said  child,  hereby  covenants,  promises  and 

agrees,  to  and  with  the  said  city  of ,  that  he  will  restrain 

said  child  from  so  wandering  about  as  aforesaid,  and  will  keep  h. . .  in  his 
own  premises  and  in  some  lawful  occupation,  and  will  cause  h. . . .  to  be  sent 
to  some  school  at  least  four  months  in  each  year,  until  .  .he  becomes  fourteen 
years  old. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this day 

of ,  188.. 

[l.  b.] 

Sealed  and  delivered  in  presence  of 


PdUce  Justice  (or  Justice  of  the  Peace). 
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No.  325. 

Undertaking  of  pa/rent,  master  or  guardian  of  vagrant  cMdf  under  Code  of 

Criminal  Procedure,  §  888. 


COURT,  )„  . 


City  and  County  op 

Whereas,  Complaint  having  been  duly  made  before , 

one  of  the  police  justices  [or  justices  of  the  peace]  of  the  city  of 

in  the  county  of and  State  of  New  York,  that 

residing  in ,  in  the of ,  in  the  county 

of and  State  of  New  York,  a  child  of  the  age  of 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend  the  public 

schools,  was,  on  the day  of ,  188. . ,  found  wandering 

in  the  streets  of  the  said  city  of ,  a  truant,  without  an/  lawful 

occupation. 

And  Whereas,  The  said  justice,  on  such  complaint  being  made,  did  duly 
cause  a  peace  officer  to  bring  such  child  before  him  for  examination,  and  did 

duly  cause ,  the  parent,  guardian  or  master  of 

such  child,  to  be  summoned  to  attend  such  examination. 

And  Whereas,  such  examination  was,  on  the day  of , 

188.,  duly  had  before  said  justice,  and  said  complaint  satisfactorily  established. 

And  Whereas,  On  the  establishment  of  said  complaint,  said  justice  did 
require  the  said  parent,  guardian  or  master  of  said  child  to  enter  into  an 

engagement,  in  writing,  with. . ., suret in  the  sum  of 

hundred  dollars,  to  the  city  of that  .  .he  will  restrain  such 

child  from  so  wandering  about  as  aforesaid;  will  keep  h. . . .  in  h. . . .  own 
premises,  or  in  some  lawlul  occupation,  and  will  cause  h. . . .  to  be  sent  to 
to  some  school  at  least  four  months  in  each  year  until  .  .he  becomes  fourteen 
years  old. 

Now,  therefore,  we, ,  the  said  parent,  guardian 

or  master,  residing  in ,  county  of ,  by  occupation 

a ,  and ,  residing  in 

,  county  of ,  by  occupation  a. ,  and 

,  residing  in ,  county  of 

,  by  occupation  a : ,  sureties,  hereby  undertake 

that  the  said will  restrain  said  child  from 

wandering  about  the  streets  of  said  city  of ,  a  truant,  without 

lawful  occupation;  will  keep  h in  h Own  premises  or  in  some  lawful 

occupation,  and  will  cause  h ....  to  be  sent  to  some  school  at  least  four  months 
in  each  year  until  .  .he  becomes  fourteen  years  old;  or,  if  he  fail  to  perform 
either  of  those  conditions,  we,  the  said  sureties,  will  pay  to  the  city  of 
the  said  sum  of hundred  dollars. 

Dated  at ,  the day  of ,  188. . 


(Justification  of  sureties  as  in  No.  288.) 
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Na  dd6. 

Summons  to  parent,  etc,,  to  attend  examination  of  fxxgrant  child,  under  Code  of 

Criminal  Procedure,  §  888. 


COURT,  )      . 


City  and  County  of 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK: 
To parent,  guardian  or  master  of, 

Wh^ereas,  Complaint  and  information  on  oath  has  been  duly  made  by 

of  the  city  of in  the  county  of 

before  me, ,  one  of  the  justices  of  the  peace  [or  police  justice] 

of  the  city  of ,  that  oh  the day  of 188. . . 

said who  is  a  child  between  the  age  of  five  and  fourteen 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend  the  public 

schools,  was  found  wandering  in  the  streets  of  the  city  of 

aforesaid,  a  truant  without  any  lawful  occupation  and  said 

has  been  duly  arrested  and  is  now  in  custody  on  said  charge,  and  is  to  be 

examined  thereon  before  the  said at  the  police  court-room 

in  the  city  of ,  on  the day  of 188. . 

You  are  hereby  sunmioned  and  required  to  attend  said  examination  at  the 
time  and  place  aforesaid. 

Witness  the  said at  the  city  of and  county  aforesaid, 

the day  of 188 


Justice  of  the  Peace  {or  Polioe  Justice), 


No.  827. 

Certificate  of  conviction  of  vagrant,  under  Code  of  Criminal  Procedure,  §  891. 

COURT,  r     . 

City  and  County  op ) 

I 'certify  that ,  having  been  brought  before  me,  charged 

with  being  a  vagrant,  I  have  duly  examined  the  charge,  and  that  upon  h. . 

own  confession  in  my  presence,  or  upon  the  testimony  of ,  by 

which  it  appears  that  .  .h. .  is  a  person ,  I  have  adjudged 

that  .  .h. .  is  a  vagrant. 

Dated  at ,  this day  of ,  188. . 


Police  Justice  {or  Justice  of  the  Peace). 


No.  828. 

CerUfieoiU  cf  conviction,  under  Code  of  Criminal  Procedure,  §  902. 

COURT,  )      . 

City  and  County  of ) 

I  certify  that :....,  having  been  brought  before  me,  charged 

with  being  a  disorderly  person,  I  have  duly  examined  the  charge,  and  that 


506  Forms  to  the  Code 

X 

upon  h. .  own  confession  in  my  Drosence,  or  upon  the  testimony  of , 

by  which  it  appears  that  .  .h. .  is  a ,  I  have  adjudged  that 

.  .h. .  is  a  disorderly  person. 

Dated  at ,  this  ....  day  of ,  188 

PoUee  JusHee  {or  JutUoe  cftke  Aom). 


Na  829. 

AppUeaMon  for  order  to  compel  the  eupport  of  poor  relative,  under  Code  Oriminal 

Procedure,  §  915. 

To  the  Court  of  Seeeions  of  the  county  of ; 

We,  the  overseers  of  the  poor  of  the  town  of ,  in  the 

county  of ,  and  State  of   New  York,  respectfully  show 

to  the  court  that  one  John  Doe  is  an  indigent  person  and  without  the  means 

of  necessary  support,  and  is  a  charge  upon  the  town  of where 

the  said  John  Doe  resides;  that  William  Doe  is  a  son  of  said  John  Doe,  and 
is  also  a  resident  of  the  same  place,  who,  although  perfectly  able,  refuses  to 
support  the  said  John  Doe,  or  to  contribute  thereto.  Your  petitioners,  there- 
fore, pray  that  an  order  may  issue  out  of  this  court,  directed  to  the  said 
William  Doe,  compelling  him,  the  said  William  Doe,  to  provide  for  the  sup- 
port and  maintenance  of  the  said  John  Doe  forthwith. 

Dated  at ,  this day  of ,  188.. 

A.  B., 

B.  C, 

Overeeen  of  the  Poor  of  the  town  qf 


No.  880. 

ydtiee  to  pereon  UaMe  to  mipport  relative,  under  Code  Oriminal  Procedure,  §  916. 

To  WnJiiAM  Dob,  Esq.: 

Sib. — Please  to  take  notice  that  the  undersigned,  overseers  of  the  poor  of 

the  town  of ,  will  apply  to  the  court  of  sessions  of  the  county 

of ,  at  the  opening  of  court  on  the day  of , 

at  the  court-house  in  the  county  of ,  for  an  order  compelling 

you  to  support  and  maintain  one  John  Doe,  and  for  such  other  relief  as  may 
be  just 

Dated  at ,  thiB day  of 188.. 

A..  B., 
B.  C, 
Ov&ne&re  of  the  Poor,  eto. 
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Ko.  881. 

Order  eonvpeHing  reUxUve  to  support  poor  person,  under  Oode  Criminal  Procedure, 

§916. 

COURT  OF  SESSIONS— County  OF 


Iir  THE  MaTTSB  OW  TBM  APPUqATIOK  OW  TBI  Otir- 
IlKBB  or  TBI  POOB  tn  Bbbalv  OV  JOHN  DOB,  A 
POOB  PXBBON. 


At  a  term  of  the  court  of  sessions  of  the  county  of ,  held  at 

the  court-house  in  and  for  the  county  of ,  on  the 

day  ot ,  188.. 

Present  —  Hon. ,  Judge  of. eouniy. 

On  reading  and  filing  the  application  of  A.  B.  and  B.  C,  overseers  of  the 

poor  of county,  and  on  due  proof  of  the  service  of  notice  of  said 

application  upon  William  Doe,  and  after  hearing  the  proofs  and  allegations 

of  the  respective  parties,  it  is  hereby  ordered  that  the  said  William  Doe  pay 

to  the  said  overseers,  the  weekly  sum  of dollars  each  and  every 

week,  for  the  support  and  maintenance  of  the  said  John  Doe,  so  long  as  he 

shall  remain  and  be  a  charge  upon  the  said  town  of as  aforesaid; 

and  that  he  also  pay  to  said  overseers  the  sum  of dollars,  as  and 

for  their  costs  and  expenses  in  procuring  this  order. 

J   F., 

County  Judge. 

Ho.  SS2. 

Complaint  against  apprentice  or  serwint,  under  Oode  of  Criminal  Proeedure, 

§927. 
STATE  OF  NEW  YORK,  )  ^  . 

County  OF ) 

,  being  duly  sworn,  says  that  he  resides 

in  the  city  of in  said  county;  that  one is 

an  apprentice  lawfully  bound  to  serve  him  as  prescribed  by  the  special  statutes 
in  such  cases  made  and  provided ;  that  the  said will- 
fully absents  himself  from  duty  without  the  consent  of  his  master,  and 
refuses  to  serve  this  deponent  according  to  his  duty. 


Subscribed  and  sworn  before  me, ) 
this day  of 188. .      ) 

Justice  of  the  Peace  {or  other  officer  nam/sd  in  §  927). 
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Na  883. 

Warrentfor  wrrett  ofapprenUee  under  Oode  OrminaL  Procedure,  §  938. 
STATE  OF  NEW  YORK,  )      . 

COUKTY   OP ) 

IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
To  any  constable  [or  other  peace  ojflcer]  of  the  county  [or  city]  of. 

Whereas,  Complaint  has  been  this  day  made  to  me a  justice 

of  the  peace  of  the  town  [or  city]  of in  said  county  by 

against  one a  person  regularly  apprenticed  to  the  said 

according  to  law,  showing  that  the  said has  willfully  absented 

himself  from  duty  and  refuses  longer  to  serve  the  said '. . 

Now  this  is  to  command  you  that  you  arrest  the  said and 

forthwith  have  him  before  me  at  my  office  in  the of 

on  the day 

Dated  at this day  of 188. . 

A.  B., 

Justice  qf  the  Boace. 


Ho.  884. 

District  €tttomey*s  statement  of  convictions,  under  Oode  of  Criminal  Procedure, 

§941. 

The  following  is  a  statement  of  the  convictions  for  criminal  offenses,  and 
of  which  said  following-named  persons  were  found  guilty  [or  plead  guilty]  at 
the  court  of  sessions,  held  in  and  for  the  county  of ,  at  the  court- 
house in  the  city  of ,  on  the  ....  day  of 

John  Doe,  having  been  duly  tried  by  a  jury  for  the  crime  of  arson  in  the 

first  degree,  was  found  guilty  by  said  jury  on  the  ....  day  of ,  188. . , 

and  was  sentenced  by  the  court  to  hard  labor  for  the  term  of  . . . .,  years  at 
Clinton  priaon,  N.  Y. 

[Pollowing  with  each  conviction.] 

A.  D., 

'  District  Attorney  for County, 


Kg.  886. 

ClerKs  statement  of  convictions  to  Secretary  of  State,  under  Oode  of  Criminal 

Procedure,  §  943. 

Statement  of  the  entries  in  the  minutes  of  the  court  of  sessions,  held  at  the 

court-house  in  the  county  of ,  on  the  ....  day  of , 

before  J.  P.,  judge  of county,  with  A.  B.  and  B.  C,  associates, 

of  all  indictments  therein  tried,  specifying  the  convictions  and  acquittals 
on  the  same,  also  of  convictions  by  confession,  and  discharges: 

The  whole  number  of  indictments  tried  by  said  court  was  ,  oi 

which were  for  murder,  in  which  defendant  was 


• 
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three  were  for  grand  larceny,  in  two  of  which  the  defendants  were , 

and  in  one  he  was ;  five  for  robbery,  all  of  whom  were 

[Add  such  others  as  are  included  in  the  list.] 

No  person  was  discharged  by  said  court  without  trial. 

One  person  was  convicted  of  larceny  and  one  of  bigamy,  on  their  own 
confession. 

I, ,  clerk  of  the  county  of and 

clerk  of  the  court  of  oyer  and  terminer,  held  in  and  for  the  county  of 

,  on  the day  of ,  do  hereby  certify 

that  the  foregoing  is  a  true  and  correct  statement  of  the  number  of  indict- 
ments tried  at  the  said  court,  and  of  the  results  of  said  trials. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  and  affixed  my 
official  seal  this day  of 

OUrk  of CouTvty. 


Ho.  886. 

Clerics  return  of  eerUficates  of  eonvictums  made  by  Court  of  Special  Senions, 

under  Code  of  Criminal  Procedure,  §  944. 

A  return  of  copies  of  all  convictions  made  by  courts  of  special  sessions  in 

the  county  of filed  with  the  clerk  of  said  county  since  the 

fifth  day  of  last  month. 

[The  certificates  must  be  copied  wrbaixm.  To  which  the  following  certifi- 
cate may  be  added:] 

1, ,  clerk  of  the  county  of , 

do  hereby  certify  that  the  preceding  are  true  and  correct  copies  of  all  certifi- 
cates of  convictions  made  by  any  court  of  special  sessions,  and  filed  in  my 
office  within  the  period  above  specified. 

Signed  and  sealed  this day  of 

A.  B., 

County  CWk, 

Kg.  887. 

Sherijr^  report  of  criminal  statistiea,  under  Code  of  Criminal  Procedure,  §§  945, 

946. 
To  the  Secretary  of  State  at 

The  following  is  a  correct  report  of  the  number  of  persons  convicted  in  the 
city  courts,  courts  of  special  sessions  and  police  court  during  the  month  next 

preceding  the  first  day  of 188. .,  together  with  the  crime, 

charge,  sex,  age,  nativity,  married  or  single,  degree  of  education,  religious 
instruction,  etc.,  etc.,  as  prescribed  in  section  No.  945  of  the  Code  of  Crimi- 
nal Procedure. 

[The  following  may  serve  as  a  form  for  each  :] 

Q^eetion.  What  is  your  name  and  occupation?    Anstoer 

Questian.  What  is  your  age?    Anstoer 

Qaeatian.  Where  were  you  bom?    Answer. .' 


«  • 
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QuetUon.  Are  you  married  or  single?    Anstoer, 

Question.  What  religious  instruction  have  you  received  and  in  what  religous 
denomination  have  you  received  it?    Answer 

Questum.  What  education  have  you  received ?    Anstoer 

Question.  Are  your  parents  living  or  dead?    Answer 

Question.  Are  you  temperate  or  intemperate?    ATistoer 

Question.  Have  you  been  before  convicted,  or  not,  of  any  crime;  if  you 
have,  of  what  crime  and  where  convicted?    AnsiDsr 

Dated  at ,  this day  of ,  188.. 

A.  R. 
Sherifof. county. 
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Chapter  676. 

AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

Passbd  July  26,  1881 ;  three-fifths  being  present 

The  People  of  ihe  State  of  New  Torkj  represented  in  Senate 
aaid  Assembly y  do  enact  as  follows : 

PRELIMINARY  PROVISIONS. 

Sbction  1.  Title  of  Code. 

2.  Its  effect. 

2.  Definition  of  "crime."  - 

4.  Division  of  crimes. 

5.  Definition  of  felony. 

0.  Definition  of  misdemeanor. 

7.  Definition  of  misdemeanor. 

8.  Objects  of  the  Penal  Code. 

9.  Convictions  must  precede  punishment. 

10.  Jury  to  find  degree  of  crime. 

11.  General  rules  of  construction  of  this  act. 

12.  Of  sections  declaring  crimes  punishable. 
18.  Punishments,  how  determined. 

14.  Punishment  of  felonies  when  not  fixed  by  statute. 

16.  Punishment  of  misdemeanors  when  not  fi^ed  by  statute. 

SscmoN  1.    Title  of  Oode.  —  ThJls  act  shall  be  known  as  the 
Penal  Codb  of  the  Stats  of  Nsw  York. 
New. 

§  2.  Its  efBdCt. —  No  act  or  omission  begun  after  the  beginning 
of  the  day  on  which  this  Code  takes  effect  as  a  law,  shall  bo 
deemed  criminal  or  punishable,  except  as  prescribed  or  authorized 
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by  this  Code,  or  by  some  statute  of  this  state  not  repealed  by  it. 
Any  act  or  omission  begun  prior  to  that  day  may  be  inquired  of, 
prosecuted  and  punished  in  the  same  manner  as  if  this  Code  had 
not  been  passed. 
U.  S.  Const.,  art.  I,  §  10,  subd.  1. 

(a)  Setro8i>ective  act. —  An  act  of  the  legislature  is  not  to  be  construed 
to  operate  retrospectively,  so  as  to  take  away  a  vested  right:  (Datih  v.  Van 
Kleck,  7  Johns.,  477.) 

(b)  Law  must  be  pxospective. —  It  is  a  principle  of  universal  jurispru- 
dence that  laws,  civil  and  criminal,  must  be  prospective,  and  cannot  have  a 
retroactive  effect.  (Id,;  Van  VdUcenburg  v  Torrey,  7  Cow.,  252;  Sayrt  v. 
Wi»ner,  8  Wend..  661;  Van  Henssekter  v.  Wimer,  12  id.,  490.) 

( <; )  Bules  of  evidence  excepted^ —  The  rules  of  evidence,  however,  or 
the  details  of  a  criminal  trial,  may  be  changed  as  to  prior  as  well  as  subse- 
quent offenses.    (Stokes  v.  People,  58  N.  Y.,  164.) 

An  act  in  relation  to  capital  punishment  is  retrospective,  and  applies  to  all 
persons  thereafter  convicted,  though  the  crime  was  committed  before  the 
enactment  of  the  law.    (Ha/rtung  v.  TJu  People,  26  N.  Y.,  167.) 

( d )  Ex  poet  facto. —  An  act  is  ex  post  faeto  which  attempts  to  change  the 
punishment  for  arson  committed  before  the  passage  of  an  act.  (SJvepherd  v. 
People,  25  N.  Y.,  406;  24  How.,  888.) 

§  3.  Definition  of  "  crime.*'  —  A  crime  is  an  act  or  omission 
forbidden  by  law,  and  punishable  npon  conviction  by 

1.  ^Death ;  or 

2.  Imprisonment;  or 

3.  Fine;  or 

"4.  Kemoval  from  oflSce;  or 

5.  Disqualification  ib  hold  any  office  of  trust,  honor  or  profit 
nnder  the  state ;  or 

6.  Other  penal  discipline. 

8  R.  B.,  995,  §  54 ;  see,  also,  2  R  S.,  726,  §  32  (2  Edm.,  702) ;  1  Bish.  Cr.  Law.  §  43. 

(a)  Criminal  proceeding's  defined. —  Proceedings  against  beggars  and 
vagrants,  to  prevent  the  commission  of  crime,  against  disorderly  persons,  and 
those  in  reference  to  search  warrants,  are  criminal  proceedings.  (PeopHe  v. 
Supervisors  of  Onta/rio,  4  Den.,  260.) 

(b)  Id. —  All  acts  injurious  to  private  persons,  and  which  tend  to  produce 
violent  resentment,  are  criminal.    (People  v.  Smith,  5  Cow.,  258.) 

(c)  Malice. —  When  malice  is  unnecessary  to  constitute  a  guilty  act  (People 
V.  Beed,  47  Barb.,  236.) 

§  4.  Division  of  crimes.  —  A  crime  is  either 

1.  A  felony ;  or 

2.  A  misdemeanor. 

See  4  Black.  Com.,  94  and  95;  2  R  S.  (Edm.),  726,  and  Id.,  690,  §  80. 
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§  5.  Definition  of  felony. — A  felony  is  a  crime  which  is  or 
may  be  punishable  by  either 

1.  Death;  or 

2.  Impriifionment  in  a  state  prison. 

2  R.  S..  »95,  §  51;  2  R.  8.  (Edm.),  726,  §  80. 

(a)  Felony  defined. —  Where  power  to  imprison  in  a  state  prison  is  dis- 
cretionary, the  offense  is  a  felony.  (People  v.  Van  J^eenbu/rgh,  1  Park.,  89; 
People  V.  Barges,  fl  Abb.  Pr.,  182.) 

ib)  Fraudulent  assignmexit. —  An  assignment  of  a  bond  and  mortgage 
fraudulently  may  also  amount  to  a  felony.  {Peaibody  v.  Fenton,  8  Barb.  Ch.,  451.) 

{c)  ABsault  and  battery. —  An  assault  and  battery  is  not  a  felony,  unless 
committed  with  a  deadly  weapon.  ((XLeary  v.  People,  4  Park.,  187;  17  How., 
816.) 

(d)  Obtaining  goods  by  false  pretenses.  —  Obtaining  goods  by  false  pre- 
tenses is  a  felony  under  the  Revised  Statutes.  (Andrew  v.  Dieterich,  14  Wend., 
81;  see,  also,  Movyry  v.  WcM,,  8  Cow.,  288;  Bobinaon  v.Dauehy,  8  Barb.,  20.) 

(e)  Semble,  that  the  Revised  Statutes  have  not  made  the  offense  of  petit 
larceny  a  misdemeanor,  but  that  it  is  still  a  felony  as  at  common  law.  ( Wa/rd 
V.  People,  8  Hill,  39o;  6  id,144;  Mowery  v.  WaWi,  8  Cow.,  288;  see,  also.  Coat- 
penter  v.  Nixon^  5  Hill,  260.) 

(/)  Definition  of  the  term  felony. — The  definition  of  the  term  felony  in 
the  Revised  Statutes,  when  used  in  a  statute,  has  not  so  changed  the  common 
law  as  to  prevent  a  purchaser  in  good  faith,  and  for  value,  obtaining  title  to 
goods  which  the  original  vendee  obtained  by  false  pretenses.  (FomcU  v. 
Smtth,  23  N.  Y.,  262.) 

(g)  Petit  larceny.  — Petit  larceny,  as  a  first  offense,  is  not  a  felony  which 
disqualifies  the  convict  as  a  witness.    (8?uiy  v.  People,  22  N.  Y.,  817.) 

§  6.  Definition  of  misdemeanor.  —  Any  other  crime  is  a 
misdemeanor. 
New  in  form.    (2  R  S.  [Edm.],  719,  §  89;  also,  see  §  88.) 

(a)  Petit  larceny.  —  Semble,  that  the  Revised  Statutes  have  not  made  the 
offense  of  petit  larceny  a  misdemeanor,  but  that  it  remains  a  felony  as  at 
common  law.    (Wa/rd  v.  People,  8  Hill,  895;  6  id.,  144;  see,  also,  6  id.,  260.) 

(h)  Misdemeanor.  — A  police  justice  illegally  discharging  a  prisoner  on 
bail  is  guilty  of  a  misdemeanor  under  section  89  of  Revised  Statutes.  (People 
V.  Bogart,  8  Park.  Cr.  R,  143.) 

( c )  Any  prohibited  act. — The  doing  of  any  prohibited  act,  a  punishment 
for  which  is  not  otherwise  provided,  is  a  misdemeanor.  (People  v.  Bogart,  8 
Abb.,  193.) 

(d)  Malicious  nuschiel  —  Malicious  mischief  is  a  misdemeanor,  and  all 
acts  which  tend  to  excite  violent  resentments,  and  thus  produce  a  disturbance 
of  the  peac&  (People  v.  Smith,  5  Cow.,  268;  Lootnu  y.  Edgmian,  19  Wend., 
419;  flee,  also,  poet,  g  606.) 
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( 0 )  ProMbited  marriages. — If  a  husband  or  wife  divorced  on  account  of 
his  or  her  adultery  marry  again  during  the  life  of  the  innocent  party,  it  id  a 
misdemeanor.    {Vto>pU  y.  Honey ^  5  Barb  ,  117.) 

§  7.  DefinitioiL  of  misdemeanor.  —  This  Code  specifies  the 
classes  of  persons  who  are  deemed  capable  of  crimes,  and  liable 
to  punishment  therefor ;  defines  the  nature  of  the  various  crimes ; 
and  prescribes  the  kind  and  measure  of  punishment  to  be  inflicted 
for  each. 
New. 

§  8.  Objects  of  the  Penal  Code.  —  The  manner  of  prose- 
cuting and  convicting  criminals  is  regulated  by  the  Code  of 
Criminal  Procedure. 

Code  Grim.  Proc.,  §  4;  Laws  1881,  ch.  443. 

§  9.  Conviction  must  precede  punishment. —  The  punish- 
ments prescribed  by  this  Code  can  be  inflicted  only  upon  a  legal 
conviction  in  a  court  having  jurisdiction. 

N.  Y.  Const.,  art.  1,  §  1;  Code  Crim.  Proc,  §  3. 

( a )  Competent  court.  —  The  guilt  of  a  person  accused  of  a  crime  is  to  be 
determined  in  a  competent  court  by  a  jury,  and  the  people  as  well  as  the 
accused  have  the  right  to  have  it  so  determined.  (Davis  v.  American  Society, 
etc.,  76  N.  Y.,  362;  Woods  v.  CUy  of  Brooklyn,  14  Barb.,  425,  distinguished) 

{b)  New  offense.  —  Where  a  statute  creates  a  new  offense,  making  that 
unlawful  which  was  lawful  before,  and  prescribes  a  particular  penalty  there- 
for, that  penalty  alone  can  be  enforced;  the  offense  is  not  indictable.  {People 
V.  Hishp,  77  N.  Y.,  331;  see,  also,  Behan  v.  People,  17  id.,  510.) 

(e)  Due  process  of  law.  —  "No  person  shall  be  deprived  of  liberty  with- 
out due  process  of  law,"  construed  with  reference  to  inmates  of  inebriate 
asylums.    {In  re  Adrian  Janes,  30  How.,  446.) 

(d)  Id.  —  Due  process  of  law  defined.  (Id.,  454;  Taylor  y.  Porter,  4  Hill, 
140;  Dew  v.  Hohoken  Land  and  Improvement  Co.,  18  How.  U.  8.  Reps.,  272; 
Wyneham&r  v.  People,  13  N.  Y.,  893.) 

§  10.  Jury  to  find  degree  of  crime.  —  Whenever  a  crime 
18  distinguislied  into  degrees,  the  jury,  if  they  convict  the  pris- 
oner, must  find  the  degree  of  the  crime  of  which  he  h  guilty. 

8  R.  S.,  995,  §  48;  2  R.  S.  (Edm.),  702.  ^  27;  Code  Crim.  Pro  ,  §  444. 

(a)  Degree  inferior  to  that  charged.  —  The  statute  allowing  a  convic- 
tion of  an  offense  in  any  degree  inferior  to  that  charged  in  the  indictment, 
applies  only  where  the  higher  grade  includes  the  lesser  with  additional  circum- 
stances. {Dedieu  y.  Poople,  22  N.  T.,  178;  distinguished  in  Levy  y.  People,  80 
id.,  827,  888.) 
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§  11.  Qeneral  rales  of  constructloii  of  this  act. — The 

rule  that  a  penal  statute  is  to  be  strictly  construed  does  not  apply 
to  this  Code  or  any  of  the  provisions  thereof,  but  all  such  pro- 
visions must  be  construed  according  to  the  fair  import  of  their 
terms,  to  promote  justice  and  effect  the  objects  of  the  law. 

New. 

§  12.  Of  ^sections  declaring  crimes  punishable.  —  The 

several  sections  of  this  Code  which  declare  certain  crimes  to  be 
punishable  as  therein  mentioned,  devolve  a  duty  upon  the  court 
authorized  to  pass  sentence,  to  detennine  and  impose  the  punish- 
ment prescribed. 
New  in  form.    (See  1  Bish.  Grim.  Law,  §934.) 


§  13.  Punishments,  how  determined. —  Whenever,  in  this 
Code,  the  punishment  for  a  crime  is  left  undetermined  between 
certain  limits,  the  punishment  to  be  inflicted  in  a  particular  case 
must  be  determined  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as  may  be  prescribed  by  this  Code. 

New  in  form.    (See  1  Bish.  C5rim.  Law,  §  984.)      . 

§  14.  Punishment  of  felonies  when  not  fixed  by  statute. 

A  person  convicted  of  a  crime  declared  to  be  a  felony,  for  which 
no  other  punishment  is  specially  prescribed  by  this  Code,  or  by 
any  other  statutory  provision  in  force  at  the  time  of  the  convic- 
tion and  sentence,  is  punishable  by  imprisonment  for  not  more 
than  seven  years,  or  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  both. 
New. 

§  15.  Ptmishment  of  misdemeanors  when  not  fixed  by 
statute. —  A  person  convicted  of  a  crime  declared  to  be  a  mis- 
demeanor, for  which  no  other  punishment  is  specially  prescribed 
by  this  Code,  or  by  any  other  statutory  provision  in  force  at  the 
time  of  the  conviction  and  sentence,  is  punishable  by  imprison- 
ment in  a  penitentiary  or  county  jail,  for  not  more  than  one  year, 
or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both. 

3  R.  8.,  995,  §  108;  2  R.  8.  (Edm.),  719,  §  40;  see  §  706,  post. 

ia)  Selling  spirituouB  liquors  illegally.  —  Selling  spirituoufl  liquors 
illegally  is  a  misdemeanor  within  the  statute  fixing  punishment  for  misde- 
meanors not  otherwise  provided  for,    {Foote  y.  PeopU,  56  N.  T.,  821.) 
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TITLE  L 

PERSONS  PUNISHABLE  FOR  CRIME. 

Section  16.  What  persons  are  punishable  criminally. 

17.  Presumption  of  responsibility  in  generaL 

18.  Presumption  of  responsibility  as  to  child  under  seven  years. 

19.  Presumption  of  responsibility  as  to  child  of  seven  years  or  more. 

20.  21,  Irresponsibility,  etc.,  of  idiot,  lunatic,  etc. 
22.  Intoxicated  persons. 

28.  Morbid  criminal  propensity. 

24.  Rule  as  to  married  woman. 

25.  Rule  as  to  persons  acting  under  threats,  etc. 

26.  Rule  as  to  persons  acting  under  threats,  when  act  done  in  defense 

of  self  or  another. 

27.  Exemption  of  public  ministers. 

§  16.  What  perisons  are  punishable  criminally.  —  The 

following  persons  are  liable  to  punishment  within  the  state : 

1.  A  person  who  commits  within  the  state  any  crime,  in  whole 
or  in  part ; 

2.  A  person  who  cpmmits  without  the  state  any  offense  which, 
if  committed  within  the  state,  would  be  larceny  under  the  laws 
of  the  state,  and  is  afterwards  foxmd,  with  any  of  the  property 
stolen  or  feloniously  appropriated  within  this  state ; 

3.  A  person  who,  being  without  the  state,  causes,  procures, 
aids  or  abets  another  to  commit  a  crime  within  the  state ; 

4.  A  person  who,  being  out  of  this  state,  abducts  or  kidnaps  by 
force  or  fraud,  any  person  contrary  to  the  laws  of  the  place  where 
such  act  is  committed,  and  brings,  sends  or  conveys  such  person 
within  the  limits  of  this  state,  and  is  afterwards  found  therein ; 

5.  A  person  who,  being  out  of  this  state  and  with  intent  to 
cause  within  it  a  result  contrary  to  the  laws  of  this  state,  does  an 
act  which,  in  its  natural  and  usual  course,  results  in  an  act  or 
effect  contrary  to  its  laws. 

New. 

(a)  Advice  of  counBeL  —  The  advice  of  counsel  will  not  relieve  a  person 
from  the  penalty  of  an  indictable  offense.  {HamiUan  v.  People,  57  Barb.,  625.) 
Ignorance  of  the  law  does  not  excuse  it;  malice  is  not  an  ingredient  in  the 
commission  of  an  act  prohibited  by  statute.  (People  y.  Beed,  47  Barb.,  235; 
Snvith  V.  Brown,  1  Wend.,  281.) 

Criminal  intent  necessary  to  constitute  a  breach  of  penal  statute.  (Sturgen 
V.  MaxOand,  Anth.  [N.  P.],  208 ;  see,  also,  Baker  v.  Bkhardson,  1  Cow.,  77  j 
Morria  v.  PBopU,  8  Den.,  881.)  f 
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That  defendant  was  illegally  apprehended  in  a  foreign  conntry  is  no  defense 
to  jurisdiction.  {People  ▼.  Bowe,  1  Bheld.,  81 ;  Feopley.  McLeod,  25  Wend., 
83 ;  1  Hill,  377 ;  People  v.  WrigMy  2  Cai.,  213  ;  People  v.  Gardn&r,  2  Johns., 
477  ;  People  v.  Schenck,  Id.,  479.) 

A  crime  committed  in  one  state  is  not  cognizable  in  another.  (People  v* 
T^riglU,  2  Cai.,  213.) 

If  one  steal  a  horse  in  another  state,  and  be  taken  in  this  state  in  possession 
of  the  stolen  property,  he  cannot  be  tried  here.  (People  v.  Gardiner,  2  Johns., 
277  ;  People  v.  Schenek,  Id.,  479  ;  McCuUough's  ease,  2  C.  H.  Rec,  45. 

An  offense  committed  on  board  a  vessel  must  be  tried  in  some  county 
through  which  it  passed.    (People  ▼.  Hulee,  8  Hill,  309.) 

A  murder  committed  on  board  a  vessel  in  Long  Island  Sound  is  indictable 
in  this  state,  etc.    (People  v.  Wilion,  8  Park.,  199.) 

§  17.  Presumption  of  responsibility  in  general.  —  A 

person  is  presumed  to  be  responsible  for  his  acts.     The  burden 
of  proving  that  he  is  irresponsible  is  upon  the  accused  person, 
except  as  otherwise  prescribed  in  this  Code. 
New. 

(a)  Ignorance  of  the  law.  —  Ignorance  of  the  law  will  not  excuse  the 
commission  of  a  crime.  (UamxUon  v.  PeopHe,  57  Barb.,  625  ;  Smith  v.  Brown, 
IWend.,  281.) 

(b)  Advice  of  coiinseL  —  The  advice  of  counsel  will  not  relieve  a  person 
from  the  penalty  of  an  indictable  offense.    (Hamilton  v.  People,  57  Barb.,  625.) 

(c)  Under  direction  of  another.  — Nor  that  the  act  charged  was  done  as 
the  clerk  of  another,  and  by  his  direction.    (French  v.  People,  3  Park.,  114.) 

(^)  A  person  presumed  responsible.  — A  person  is  presumed  responsible 
for  the  natural  consequences  of  his  acts.    (People  v.  Adams,  16  Hun,  549.) 

(e)  Sanity  presumed.  —  Sanity  is  the  presumed  normal  condition  of  the 
human  mind.  (Walters  v.  People,  82  N.  Y.,  147;  0*Brien  v.  People,  48  Barb., 
277.) 

And  insanity  as  a  defense  must  be  affirmatively  established.  (People  v. 
BMnson,  1  Park.,  649  ;  2  id.,  285 ;  SelUck^s  ease,  1  C.  H.  Rec,  185 ;  Brother- 
Urn  V.  PeopU,  18  Alb.  L.  J.,  395  ;  PeopU  v.  aCkmneU,  25  id.,  42.) 

(/)  Weakness  of  intellect.— Weakness  of  intellect  not  amounting  to 
insanity,  does  not  excuse  the  commission  of  a  crime.  (Patterson  v.  Peopile,  40 
Barb.,  625.) 

(g)  Moral  responsibility. —  Where  a  prisoner  knows  that  an  act  is  unlaw- 
ful and  morally  wrong,  he  is  responsible.  (WifUs  v.  Peopile,  32  N.  Y.,  715;  5 
Park.,  621;  Flanagan  v.  People,  52  N.  Y.,  467;  Wagner  v.  P&ople,  2  Keyes,  687; 
4  Abb.  Dec,  509;  People  v.  Wcdtz,  50  How.  Pr.,  204;  Peopile  v.  MoeU,  23  Hun, 
60;  PeajAs  of  U.  8,  v.  Ouiteau, .) 

(h)  Phrensy. —  Phrensy,  induced  by  violent  passion,  will  not  excuse  the 
commission  of  a  crime.  (Pierrovi^  ease,  8  C.  H.  Rec,  128;  Sanehee  v.  People, 
4  Park.,  585;  18  How.,  72;  22  N.  Y.,  147.) 

(i)  Feigned  insanity.— YHiat  is  sufficient  evidence  that  insanity  is 
deigned.    ( WaUa^s  ease,  8  Abb.  N.  C,  809.) 


/ 
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ij)  PreviouB  inaanity./-  Where  previous  insanity  is  established,  the  bur- 
den of  proving  that  the  crime  was  committed  during  a  lucid  interval  is  upon 
the  prosecution.    (13  Abb.  Pr.  [N.  S.],  207.)^ 

I  {k)  Presumption  of  sanity. —  The  legal  presumption  is  that  every  man 
is  sane,  and  if  a  person  gives  no  evidence  in  contradiction,  the  fact  stands, 
but  if  he  gives  some  evidence  tending  to  overthrow  that  presumption,  the 
prosecution  must  satisfy  the  jury  beyond  a  reasonable  doubt  as  to  his  sanity. 
(PeopU  V.  (yOtmneU,  25  Alb.  L.  J.,  42.) 
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§  18.  Presumption  of  responsibility  in  general^  as  to 
child  under  seven  years. —  A  child  under  the  age  of  seven 
years  is  not  capable  of  committing  crime. 

New. 

An  infant  under  seven  years  not  responsible  for  crime.  ( Waiker'i  ease,  5 
C.  H.  Rec,  187;  People  v.  Dams,  1  Wheeler's  Cr.  Cas.,  230;  Stage's  ease,  6  C. 
H.  Rcc,  177;  1  Colby's  Cr.  Law^  §  1 ;  4  Bl.  Com.,  22,  23.) 

( a )  Maintaining  a  nxiiflance. —  An  infant  of  tender  age  not  responsible 
for  maintaining  a  nuisance.    (People  v.  Townsend,  8  Hill,  479.) 

§  19.  Presumption  of  responsibility  in  general,  as  to 
child  of  seven  years  or  more.—  A  child  of  the  age  of  seven 
years,  and  under  the  age  of  twelve  years,  is  presumed  to  be  inca- 
pable of  crime,  but  the  presumption  may  be  removed  by  proof 
that  he  had  sufficient  capacity  to  understand  the  act  or  neglect 
charged  against  him,  and  to  know  its  wrongfulness. 

New. 

Between  the  age  of  seven  and  fourteen  years,  the  capacity  of  an  infant  to 
commit  crime  must  be  shown.  (WaUcefs  ease,  5  C.  H.  Rec.,  137;  Stagers  ease. 
Id.,  177.) 

(a)  Presumption  in  flavor  of  infant. —  Where,  on  a  charge  of  felony 
against  an  infant  under  fourteen  years  of  age,  no  proof  of  capacity  is  given, 
the  presumption  is  in  his  favor,  and  the  jury  must  acquit.  (People  v.  Davis, 
1  Wh.  Cr.  Cases,  230.) 

Nan.— It  will  be  Been  that  this  section  reduces  the  mazimnm  from  fourteen  to  twelre 
years. 

§  20.  Irre6i>onsibility,  etc.,  of  idiots,  lunatics,  etc. —  An 

act  done  by  a  person  who  is  an  idiot,  imbecile,  lunatic  or  insane, 
is  not  a  crime.  A  person  cannot  be  tried,  sentenced  to  any  pun- 
ishment or  punished  for  a  crime  while  he  is  in  a  state  of  idiocy, 
imbecility,  lunacy  or  insanity  so  as  to  be  incapable  of  understand- 
ing the  proceeding  or  making  his  defense.  (Amended  1882.) 

2  R  8.,  988,  §  2;  2  R  S.  (Edm.),  720,  §  2;  4  Black.  Com.,  24. 

(a)  Dissipation. —  Insanity  occasioned  by  previous  habits  of  intemper- 
ance,  and  not  resulting  directly  from  the  immediate  use  of  intoxicating  liquors. 


§  20.]  OF  THB  State  of  New  York.  9 

renders  the  party  irresponsible  for  the  commission  of  a  crime.    {(ySrien  v. 
Jfe^pfo,  48Barb.,274) 

(b)  Intoxication  and  premeditation. — Not  error  to  refuse  to  charge  the 
jury  that  they  may  infer  from  the  presence  of  intoxication  the  absence  of 
premeditation.     (Id.) 

(e)  Finding  on  preliminary  issue. — A  finding  upon  a  preliminary  issue 
that  the  prisoner  was  then  sane  so  as  to  be  capable  of  making  a  defense,  has 
no  bearing  upon  the  question  of  his  responsibility  for  the  crime  for  which  he 
was  on  trial.    (Freeman  v.  People,  4  Den.,  9.) 

{d)  Beasonable  doubt. — If  the  jury  have  a  reasonable  doubt  regarding  a  I 

person's  sanity,  they  must  acquit     {People  v.  McCann,  16  N.  Y.,  58;  Woffner  i 

V.  People,  2  Keyes,  684;  4  A.bb.  Dec,  609;  CoU*»  ease.  7  Abb.  Pr.  [N.  B.],  821;  ' 
see,  also.  People  y.  Schruyv&r,  42  N.  Y.,  1;  Brotherton  v.  People,  75  id.,  159; 

Walters  v.  People,  82  id.,  147;   (/Brien  y.  People,  48  Barb.,  274;    People  v.  I 

BobiThson,  1  Park.,  649;  atate  v.  Orcmford',  11  Kan.,  82;  People  v.  O'OonneU,  . 
26  Alb.  L.  J.,  42.) 

( e )  Weakness  of  intellect.  — ^Weakness  of  intellect,  not  amounting  to 
insanity,  is  no  defense.    (Patterson  v.  People,  46  Barb.,  626  ) 

(/)  Re8ix>nsibility  of  lunatic. —  A  lunatic  is  responsible  for  a  crime  com- 
mitted during  a  lucid  interval.    (Claries  ease^  1  C.  H.  Rec,  176.) 

(g)  Insanity  resulting  from  fever. —  Insanity  resulting  from  intermittent 
fever,  etc.    (People  v.  Beno  Vide,  8  Abb.  N.  C,  195.) 

(h)  Epilepsy. — Facts  necessary  to  excuse  an  epileptic.  (StatLderToan's 
case,  8  Abb.  N.  C,  187;  Jenisch's  case,  Id.,  200.) 

(i)  Phrensy. —  A  phrensy,  which  is  the  result  of  a  violent  passion,  will  not 
excuse  the  commission  of  a  crime.  ( PierroM  case,  8  C.  H.  Rec,  128;  Sanchez 
V.  People]  4  Park.,  635;  18  How.,  72;  22  N.  Y.,  147.)  , 

(j )  Previous  insanity. —  Where  previous  insanity  is  proved,  the  prosecu- 
tion must  show  that  the  crime  was  committed  during  a  lucid  interval.  (People 
V.  Montgtmery,  18  Abb.  Pr.  [N.  S.],  207.  )y 

(k)  Proof  of  insanity.— What  facts  may  be  given  in  evidence  to  show  | 
insanity  on  part  of  the  prisoner.    (LaJce  v.  People,  1  Park.,  496.) 

( I)  Power  of  choosing  between  right  and  wrong.  —  The  law  does  not  I 
recognize  a  form  of  insanity,  in  which  the  capacity  of  knowing  right  and  i 
wrong  exists  without  the  power  of  choosing  between  them.  (Flanagan  v.  i 
PeopU,  52  N.  Y.,  467.) 

(m)  Partial  insanity.  —  Partial  insanity,  with  reference  to  a  prisoner's 
responsibility.    (State  v.  HuUng,  21  Mo.,  464  ;  Bovcyrd  v.  State,  80  Miss.,  600.) 

(n)  Moral  insanity. — Moral  insanity  not  recognized  as  an  excuse  for 
crime.    (Chard  v.  State,  81  Ga.,  424  ;  Ghtiteau*s  case, .) 

See,  however,  People  v.  Kleim,  Edm.  (S.  C),  18;  People  v.  Devine,  Id.,  694 ; 
People  V.  Pine,  2  B^b.,  666  ;  Krom  v.  Schoonmaker,  8  id.,  467. 

(o)  Uncontrollable  influence.  — It  is  no  defense  that  in  consequence  of 
an  uncontrollable  influence  a  prisoner  had  no  power  over  his  will.  ( WaUi^s 
case,  60  How.  Pr.,  204.) 

(p)  Id.  — If  a  person  retains  the  .use  of  his  reason,  there  is  no  such  thing  | 
as  uncontrollable  impulse  to  oommit  crime.    Id, 
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§  21.  Irreeponfiabilityy  etc.,  of  idiots,  IxmatiLoB,  etc.  — A 

person  is  not  excused  from  criminal  liability  as  an  idiot,  imbe- 
cile, lunatic,  or  insane  person,  except  upon  proof  that,  at  the  time 
of  committing  the  alleged  criminal  act,  he  was  laboring  undei 
such  a  defect  of  reason  as  either, 

1.  Not  to  know  the  nature  and  quality  of  tne  act  he  was 
doing;  or 

2.  Not  to  know  that  the  act  was  wrong.  (Amended  1882.) 

2  R.  8.  (Edm.),  720,  §  2. 

(a)  Knowing  an  act  to  be  unlaWftiL  —  Where  a  prisoaer,  at  the  time  of 
committing  a  crime,  is  in  such  a  state  of  mind  as  to  know  that  an  act  is 
unlawful  and  morallj  wrong,  he  is  responsible.  ( WmU  v.  PeopU,  32  N.  T. , 
715  ;  6  Park.,  021  ;  Flanagan  v.  People,  62  N.  Y„  467 ;  Wagner  v.  PeopU,  3 
Keyes,  684  ;  4  Abb.  Dec.,  509  ;  Peo]^  ▼.  Waltz,  50  How.  Pr.,  204 ;  8  Abb 
N.  C,  209  ;  People  y.  Kleine,  £dm.  S.  C,  18 ;  People  v.  Montgomery,  U 
Abb.  Pr.  [N.  8.],  207 ;  People  v.  MoeU,  23  Hun,  60  ;  People  v.  Sprague,  3 
Park.,  48.) 

(h)  Knowledge  and  reason.  —  A  person  must  not  only  know  that  an  act 
I  is  unlawful  and  morally  wrong,  but  he  must  have  reason  sufficient  to  apply 
such  knowledge  and  be  controlled  by  it    (McFarlantFe  trial,  8  Abb.  Pr. 
I  [N.  8.],  57.) 

(e)  Spiritual  influence.  -^  Influence  of  spirits  is  no  defense  where  a  knowl- 
edge of  right  and  wrong  exists.     {People  v.  Waltz,  50  How.,  204.) 

I     (d)  Feigned   insanity. — What   is   sufficient  evidence  that  insanity  is 
I  feigned.    (Waltz's  case,  3  Abb.  X.  C,  109.) 

(e)  Phrensy.  —  Phrensy,  without  a  total  derangement,  will  not  excuse  a 
crime.  {Pierroris*  case,  3  C.  H.  Rec.,  123;  see,  also,  Sajiehez  v.  People,  22  N.  Y., 
147  ;  4  Park.,  535.) 

(/)  Insane  impulse.  — If  the  act  complained  of  was  done  under  an  insane 
I  impulse,  which  at  the  time  destroyed  the  capacity  to  distinguish  between  right 
j  and  wrong,  the  party  is  not  responsible.    (People  v.  Sprague,  2  Park.,  43.) 

§  22.  Intoxicated  persons. —  No  act  committed  by  a  person 
while  in  a  state  of  voluntary  intoxication,  shall  be  deemed  less 
criminal  by  reason  of  his  having  been  in  such  condition.  But 
whenever  the  actual  existence  of  any  particular  purpose,  motive 
or  intent  is  a  necessary  element  to  constitute  a  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration  the  fact 
that  the  accused  was  intoxicated  at  the  time,  in  determining  the 
purpose,  motive  or  intent  with  which  he  committed  the  act. 

New. 

(a)  Voluntary  intoxication. — ^Voluntary  intoxication  furnishes  no  excuse 
for  crime.  (Kenny  v.  People,  81  N.  Y.,  330;  27  How..  202;  18  Abb.,  91;  Lon- 
ergan  v.  Pecple,  6  Park.,  20^;  50  Barb.,  266;  Fre&ry  v.  People,  54  id.,  319;  iVo- 
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pie  V.  Porter,  3  Park.,  214;  People  v.  FuUffr,  Id.,  lU;  PeopU  v.  WiUy,  Id.,  19; 
Com.  y.  Hamkme,  8  Gray,  468.) 

Voluntary  intoxication,  though  amounting  to  phrensy,  is  no  defense  where 
a  homicide  is  committed  without  provocation.  (People  ▼.  Bogers,  18  N.  Y.,  9; 
reversing  3  Park.,  632;  Kenny  v.  People,  81  N.  Y.,  380;  People  v.  Bobineon,  I 
Park.,  649;  2  id..  235;  People  v.  HammiU,  Id.,  223;  People  v.  BatHng,  49  How., 
392;  P«op20  v.  Eastwood,  8  Park.,  25;  14  N.  Y.,  562;  State  v.  Harlow,  21  Mo., 
446;  Shanahan  v.  Ow*.,  8  Bush,  468;  Bafferty  v.  Peopfo,  66  Il{.,  118;  (7Aar«  v. 
State,  81  Ga.,  424;  Humphreys  v.  /State,  45  id.,  190.) 

(b)  Evidence  of  intoxication. — Evidence  of  intoxication  is  always  admis- 
sible to  explain  the  conduct  and  intent  of  the  prisoner.  {People  v.  HammiU,  2 
Park.,  223;  Lonergan  v.  People,  6  Park.,  209;  50  Barb.,  266;  People  v.  Bogors, 
18  N.  Y.,  9.) 

(c)  Intoxication  and  premeditation. — Where  a  prisoner  when  intoxi- 
cated committed  a  crime,  the  jury  may  not  infer  an  absence  of  premeditation. 
(O'Brien  v.  People,  48  Barb.,  274.) 

(d)  Voluntary  intoxication  doee  not  excuse. — Voluntary  intoxication  is 
no  excuse  for  crime,  but  the  proof  of  it  may  reduce  the  crime  of  murder  to  the 
second  degree,  by  showing  the  absence  of  deliberation.  (People  v.  Batting,  49 
How.,  392.) 

(e)  Intoxication  and  diaease.  —  Where  intoxication  results  in  a  fixed 
mental  disease  of  some  continuance  and  duration,  it  will  relieve  from  criminal 
responsibility.  (Lonergan  v.  People,  6  Park.,  209;  50  Barb.,  266;  O'Brien  v. 
People,  48  Barb.,  274;  People  v.  Williams,  43  Cal.,  344;  U,  8.  v.  Brew,  5  Mason, 
28:  State  Y.  McGonigal,  5  Barring.,  510.) 

(/)  Delirium  tremens.— Delirium  tremens,  like  insanity,  if  it  deprive  one 
of  the  capacity  of  knowing  right  from  wrong,  saves  him  from  any  criminal 
responsibility  from  his  acts.  (O'Brien  v.  People,  48  Barb.,  274;  see,  also,  Beal 
V.  People,  55  Barb.,  551;  42  N.  Y.,  270;  WiOis  v.  Com.  [Va.],  23  Alb.  L.  J.,  176.) 

(g)  Grade  of  crime  a£fected  by  evidence  of  intoxication.  —  In  fixing 
the  grade  of  crime  of  which  the  person  is  guilty,  the  evidence  of  his  intoxica- 
tion becomes  very  important,  and  is  to  be  carefully  weighed.  (People  v. 
Batting,  49  How.,  392.) 

§  23.  Morbid  criminal  propensity. —  A  morbid  propensity 
to  commit  prohibited  acts,  existing  in  the  mind  of  a  person  who 
is  not  shown  to  have  been  incapable  of  knowing  the  wrongful- 
ness of  such  acts,  forms  no  defense  to  a  prosecution  therefor. 

New. 

(a)  Irresistible  impulBe. —  If  a  person  retain  the  use  of  his  reason,  there 
is  no  such  thing  as  irresistihle  impulse  to  commit  crime.  (People  v.  Waltz, 
pO  How.,  204;  see,  also,  Huntington's  ease.) 

§  24.  Bnle  aa  to  married  woman. —  It  is  not  a  defense,  to 
a  married  woman  charged  with  crime,  that  the  alleged  criminal 
act  was  committed  by  her  in  the  presence  of  her  husband. 

New  In  form. 
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( a )  BespoxiBibility  o/  wife. — A  wife  will  not  be  held  responsible  for  a  lar- 
ceny committed  by  her,  by  coercion  of  her  husband  or  in  his  company,  which 
presumes  coercion;  but  the  coercion  of  his  company  is  only  presumptive,  and 
if  it  appear  that  she  was  not  urged  to  tlie  offense  by  him,  but  was  herself  tho 
inciter  of  it,  she  is  equally  responsible.    (19  Alb.  L.  J.,  409.) 

( 6 )  Preconcert  in  crime. —  Where  there  is  a  preconcert  between  husband 
and  wife  to  commit  a  robbery,  and  she  is  present  voluntarily  aiding  and  abet- 
ting in  the  crime,  she  is  responsible.    {OoodindrCs  case,  6  C.  H.  Rec,  21.) 

(c)  Husband  and  wife. —  It  has  been  held  that  a  woman  in  the  presence 
of  her  husbaiad  cannot  be  guilty  of  an  assault  and  battery  on  one  with  whom 
her  husband  ha8  a  controversy.  {Brown* s  ea9e,  8  C.  H.  Rec,  56;  Mooneyes  case. 
Id.,  126.) 

It  is  otherwise,  however,  if  the  husband  does  not  participate.    (BaycTs  ease, 
8  C.  H.  Rec,  134;  Goldstein  v.  People,  10  Week.  Dig.,  506;  see  Quinlan  v.  ' 
FeopU,  6  Park.,  9;  F^opU  v.  Totonsend,  8  Uill,  479;  Brandon's  case,  4  G.  H. 
Rec,  140.) 

§  25.  Bule  as  to  persons  acting  under  threats,  etc. — 

Where  a  crime  is  committed  or  participated  in  by  two  or  more 

persons,  and  is  committed,  aided,  or  participated  in  by  any  one 

of  them,  only  because,  during  the  time  of  its  commission,  he  is 

compelled  to  do,  or  to  aid  or  participate  in  tho  act,  by  threats  of 

another  person  engaged  in  the  act  or  omission,  and  reasonable 

apprehension  on  his  part  of   instant  death  or  grievous  bodily 

harm,  in  case  he  refuses,  the  threats  and  apprehension  constitute 

duress,  and  excuse  him. 

New. 

(a)  Wife's  coercion. —  A  wife  will  not  be  held  responsible  for  a  larceny 
committed  by  her  on  coercion  from  her  husband.  (Seiler  v.  People,  19  Alb. 
L.  J.,  499;  see,  also,  1  Black.  Com.,  131.) 

§  26.  Bule  when  act  done  in  defense,  of  self  or  another. 
An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to  pro- 
tect the  person  committing  it,  or  another  whom  he  is  bound  to 
protect,  from  inevitable  and  irreparable  personal  injury,  and  the 
injury  could  only  be  prevented  by  the  act,  nothing  more  being 
done  than  is  necessary  to  prevent  the  injury. 

New. 

Code  Crim.  Proc,  §§  79,  80,  81;  see,  also,  §§  203,  204.  205,  and  228  port. 

( a )  Imminent  danger. —  One  without  fault,  if  attacked  by  another,  may 
kill  his  assailant,  if  the  circumstances  be  such  as  furnish  reasonable  ground 
of  a  design  to  take  his  life  or  do  him  great  bodily  harm,  though  in  point  of 
fact  he  is  mistaken.  (Shorter  v.  People,  2  N.  Y.,  198;  4  Barb.,  4«0;  Patterson 
V.  People,  46  Barb.,  625;  see  People  v.  Lamb,  64  id.,  342;  2  Eeyes,  iiOO;  2  Abb. 
[N.  8.],  148;  People  v.  Austin,  1  Park.,  154;  People  v.  Cole,  4  id.,  85;  Pfomnwr 
V.  PeopU,  Id.,  558:  Vhl  v.  PeopU,  5  id.,  410.) 
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{h)  Must  avoid  attack  if  possible. —  Where,  however,  one  believes  him- 
self about  to  be  attacked,  he  must,  if  possible,  avoid  his  assailant.  {People  v. 
Sullivan,  7  N.  Y.,  396;  People  v.  C^ole,  4  Park.,  35.) 

( e )  Must  retreat. —  If  a  fatal  blow  be  struck  in  self  defense,  the  homicide 
is  not  justified,  unless  the  accused  first  retreated  as  far  as  he  could.  {People 
V.  Harper,  Edm.  S.  C,  180;  Shorter  v.  People,  2  N.  Y.,  193;  4  Barb.,  460.) 

( d )  Defense  of  property.  —  One  who  is  opposing  a  felony  may  lawfully 
use  all  necessary  force,  even  to  the  killing  of  the  felon.  (Euloff  v.  People,  45 
N.  Y.,  213;  5  Lans.,  261;  11  Abb.  [N.  S.],  245;  People  v.  Hand,  4  Alb.  L. 
J.,  91.) 

{e)  Party  asscdled  may  defend.—  A  party  assailed  may  seek  the  protec- 
tion of  the  authorities,  but  his  failure  so  to  do  does  not  deprive  him  of  the 
right  to  defend  himself  in  the  same  manner  and  to  the  same  extent  and  by  the 
same  means  as  if  he  had  done  so.    {Evers  v.  People,  3  Hun,  716;  63  N.  Y.,  625.) 

(/)  Personal  property. —  To  what  extent  and  in  what  way  force  may  be 
used  in  defense  of  personal  property.  (Oyre  v.  Oulver,  47  Barb.,  592;  Morgan 
V.  Hurfee,  21  Alb.  L.  J.,  215.) 

{g)  Freehold. —  To  what  extent  and  in  what  way  force  may  be  used  in 
defending  one's  freehold.  {Corey  v.  People,  46  Barb.,  262;  Wood  v.  PhtlHps, 
45  N.  Y.,  152;  People  v.  Otdick,  LaJor,  129;  Harrington  v.  People,  6  Barb., 
60:.) 

§  27.  Exemption  of  public  ministers. —  Ambassadors  and 
other  public  ministers  from  foreign  governments,  accredited  to 
the  president  or  government  of  the  United  States,  and  recognized 
according  to  the  laws  of  the  United  States,  with  their  secretaries, 
messengers,  families  and  servants,  are  not  liable  to  punishment  in 
this  state,  but  are  to  be  returned  to  their  own  country  for  trial 
and  punishment. 

Bee  United  States  Const.,  art.  III.,  §  2;  1  Bish.  Cr.  Law,  §  585;  Wheaton's 
International  Law,  264,  §  6;  Id.,  271,  §  14. 

Under  the  treaty  of  1871,  an  assault  by  one  German  citizen  upon  another  on 
board  a  vessel  in  port  is  without  the  jurisdiction  of  the  courts  of  this  state, 
unless  it  disturbs  the  public  peace.    {People  v.  Ma/fine  Court,  6  Hun,  214.) 
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TITLE  IL 

OF  PARTIES  TO  CRIMES. 

SscnoK  28.  Principal  and  accessory. 

29.  Definition  of  principal. 

80.  Definition  of  accessory. 

81.  All  principals  in  misdemeanors. 

82.  Punishment  of  accessories. 
88.  Punishment  of.  accessories. 

§  28.  Principal  and  acceBsory.  —  A  party  to  a  crime  is, 

either 

1.  A  principal;  or, 

2.  An  accessory. 

New  in  form. 

§  29.  Definition  of  principaL  —  A  person  concerned  in  the 
commission  of  a  crime,  wliether  he  directly  commits  the  act  con- 
stituting the  offense  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  directly  or  indi- 
rectly counsels,  commands,  induces  or  procures  another  to  com- 
mit a  crime,  is  a  principal. 

New. 

2  Wharton's  Cr.  Law,  §  206,  ei  8eq,;  1  Hale,  288,  613;  Vattgh'a  case,  4  Co., 
446;  1  Wharton's  Cr.  Law,  §211;  4  Black.  Com.,  86;  1  Bish.  Cr.Law,  §  648; 
Pinka/rd  v.  State,  30  Ga.,  767;  State  v.  Shurtleff,  18  Me.,  868;  Breese  v.  State, 
12  Ohio,  146. 

It  will  be  seen  that  by  this  section  accessory  before  the  fact  is  substantially 
abolished. 

There  are  no  accessories  in  petit  larceny;  all  concerned  are  principals. 
(Ward  V.  PeopU,  8  Hill,  895,  896;  6  id.,  144.) 

(a)  Aiding  and  abetting. —  All  those  who  aid  or  abet  in  the  commission 
of  a  misdemeanor  are  principal  offenders.  (People  v.  Ervain,  4  Den.,  129; 
Lowenstein  v.  People,  64  Barb.,  299.) 

(b)  HouBe  of  prostitution. — The  owner  of  a  house  rented  to  be  kept  as 
a  house  of  prostitution  is  deemed  in  law  its  keeper,  and  liable  to  indictment 
as  principal.    (Lowenstein  v.  People,  54  Barb.,  299.) 

(c)  Larceny. — Where,  on  a  triarfor  larceny,  it  appeared  that  the  stolen 
property  had  not  come  to  the  prisoner's  possession,  but  was  received  by  C.  on 
an  order  from  the  prisoner,  the  court  charged  the  jury  that  if  C.  knew  of  the 
felonious  intent  on  the  part  of  the  prisoner,  they  shoufd  find  the  prisoner  not 
guilty,  he  being  only  an  accessory  before  the  fact.  Held,  on  appeal,  good  law. 
(People  V.  MeMurray,  4  Park.,  2ii4.) 
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( d )  Felony  by  an  agent.  —  A  felony  may  be  committed  through  iLn 
agent.  If  the  agent  is  innocent  the  employer  is  the  piincipal,  otherwise  not. 
(Wix9(m  V.  People,  5  Park.,  130.) 

(e)  Gonfederating  to  commit  crime. — All  who  confederate  together  in 
the  commission  of  a  felony,  and  are  present  aiding  and  assisting  in  its  perpe- 
tration, are  in  judgment  of  law  equally  guilty.  (Carrington  v.  People,  6 
Park.,  836;  see,  also,  People  v.  KaU,  23  How.,  98.) 

§  30.  Definition  of  accessory.  —  A  person  who,  after  the 
commission  of  a  felony,  harbors,  conceals,  or  aids  the  offender, 
with  intent  that  he  may  avoid  or  escape  from  arrest,  trial,  con- 
viction, or  punishment,  having  knowledge  or  reasonable  ground  to 
believe  that  such  offender  is  liable  to  arrest,  has  been  arrested,  is 
indicted  or  convicted,  or  has  committed  a  felony,  is  an  accessory 
to  the  felony. 

8  R  a,  989.  §  7;  2  R.  S.  (Edm.),  721,  722,  §§  6,  7;  see  cases  cited  under  last 
section. 


§  31.  All  principals  in  misdemeanors.  — A  person  who 
commits  or  participates  in  an  act  which  would  make  him  an 
accessory  if  the  crime  committed  were  a  felony,  is  a  principal, 
and  may  be  indicted  and  punished  as  such,  if  the  crime  be  a  mis- 
demeanor. 

All  those  who  aid  or  abet  in  the  commission  of  a  misdemeanor  are  principal 
offenders.  {Ervrin  v.  PeopHe,  4  Den.,  129;  Ward  v.  People,  3  HiU,  395;  6  id., 
144;  Lowenstein  v.  People,  54  Barb.,  299;  see,  also,  §  682,  po9t.) 

§  32.  Punishment  of  accessories.  —  An  accessory  to  a 
felony  may  be  indicted,  tried,  and  convicted,  either  in  the  county 
where  he  became  an  accessory,  or  in  the  county  where  the  princi- 
pal felony  was  committed,  and  whether  the  principal  felon  has  or 
has  not  been  previously  convicted,  or  is  or  is  not  amenable  to  jus- 
tice, and  although  the  principal  has  been  pardoned  or  otherwise 
discharged  after  conviction. 

2  R  B.  (Edm.),  751,  §§  48, 49;  see  §  126,  post;  see  People  v.  Oray,  25  Wend., 
464,  and  Jones  v.  People,  20  Hun,  545. 

§  33.  Punishment  of  accessories.  —  Except  in  a  case  where 
a  diflferent  punishment  is  specially  prescribed  by  law,  a  person 
convicted  as  an  accessory  to  a  felony  is  punishable  by  imprison- 
ment for  not  more  than  five  years,  or  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  both. 
2  R  8.,  S  6;  2  R.  S.  (Edm.),  722,  §  7. 
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TITLE  III. 

DEGREES  IN  THE  COMMISSION  OF  GRIMES  AND  ATTEMPTS  TO 

COMMIT  CRIMES. 

Section  84.  What  is  an  attempt  to  commit  a  crime. 

35.  Prisoner  indicted  may  be  convicted  of  lesser  crime  or  attempt. 
86.  Acquittal  or  conviction  bars  indictment  for  another  degree; 
attempt. 

§  34.  What  is  an  attempt  to  commit  a  crime.  —  An  act, 
done  with  intent  to  commit  a  crime,  and  tending  but  failing  to 
eflFect  its  commission,  is  an  attempt  to  commit  that  crime. 

2  R  S.,  9U4,  §  47;  2  R.  S.  (Edm.),  720,  §  2;  see  §  685,  post 

To  constitute  an  attempt  to  conmiit  a  crime  there  must  appear  to  have  been 
more  than  the  more  design  or  intention  to  commit  it.  {PeopU  v.  Lawton, 
56  Barb.,  126.) 

(a)  Solicitation. —  Mere  solicitations  to  commit  a  crime  do  not  constitute 
an  attempt  in  law.  {Stable  v.  Cam,  [Pa.],  22  Alb.  L.  J.,  448;  see,  contra,  Psople 
V.  Bush,  4  Hill,  134) 

§  35.  Prisoner  indicted  may  be  convicted  of  lesser  crime 
or  attempt.  —  Upon  the  trial  of  an  indictment,  the  prisoner 
may  be  convicted  of  the  crime  charged  therein,  or  of  a  lesser 
degree  of  the  same  crime,  or  of  an  attempt  to  commit  the  crime 
so  charged,  or  of  an  attempt  to  commit  a  lesser  degree  of  the 
same  crime. 

3  R  S.,  995,  §48;  3  R.  S.  (Edm,),  726,  §27;  Code  of  Crim.  Proc.,  §§444,  445. 

(a)  Grades  of  crime. — Power  to  punish  by  imprisonment  in  a  state  prison, 
upon  a  conviction  for  an  attempt  to  commit  a  crime,  is  not  limited  to  those 
cases  where  the  imprisonment  in  a  state  prison,  if  the  crime  attempted  had 
been  consummated,  must  be  for  four  years  or  more.  (Maekay  v.  People,  1 
Park.,  459.) 

(b)  Sentence  of  court.  — Where,  by  the  statute,  the  imprisonment  in  the 
state  prison  for  a  commission  of  the  grime  attempted  must  be  for  a  term  less 
than  four  years,  the  person  convicted  of  the  attempt  can  only  be  sentenced  to 
imprisonment  in  a  county  jail  for  not  more  than  one  year.  {Maekay  v.  People, 
1  Park.,  459.) 

( c )  Evidence  of  attempt. — Evidence  competent  on  the  question  of  guilty 
or  not  guilty  of  the  crime  charged  is  competent  to  prove  the  attempt  to  com- 
mit it.    {Pe</ple  V.  Lawton,  56  Barb.,  126.) 

{d)  Burglary  or  attempt. — A  prisoner  indicted  for  burglary  may  be  con- 
victed for  an  attempt  to  commit  the  crime.  (Id. ;  see  People  v.  Jackson,  3 
Hill,  92;  and  Dedieu  v.  P^le,  22  N.  Y.,  178,  distinguished  in  80  id.,  838.) 

{e)  Similarity  of  crime.  —  A  conviction  for  a  leaser  degree  of  crime  thao 
that  charged  in  the  indictment  is  good,  where  the  act  itself  proved  is  stmilar 
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to  the  one  charged.    {Ketfe  v.  People,  40  N.  Y.,  348;  De^Ueu  v.  People,  23  i<L, 
178;  see,  also,  People  v.  8aundeT9,  4  Park.,  196.) 

(/)  Misdemeanor.  —  Where  a  defendant  is  convicted  of  a  misdemeanor, 
and  that  offense  is  sufficiently  charged  in  the  indictment,  the  conviction  will 
be  sustained,  if  otherwise  valid,  notwithstanding  there  is  an  allegation  in  the 
indictment  of  facts  characterizing  a  higher  crime.  (People  y.  Lohman,  2 
Barb.,  216.) 

( g )  Doubt  as  to  degpree.  —  Where  there  is  a  reasonable  doubt  as  to  the 
degree  of  crime,  the  Jury  should  convict  of  the  lesser.  (People  v.  Lamb,  2 
Keyes,  860;  2  Abb.,  148;  54  Barb.,  842;  see,  also,  McKenna  v.  People,  10  N.  T. 
W.  Dig.,  342.) 

§  86.  Acquittal  or  conviction  bars  indictment  for  an- 
other degree;  attempt.  —  Where  a  prisoner  is  acquitted  or 
convicted,  upon  an  indictment  for  a  crime  consisting  of  different 
degrees,  he  cannot  thereafter  be  indicted  or  tried  for  the  same 
crime,  in  any  other  degree,  nor  for  an  attempt  to  commit  the 
crime  so  charged,  or  any  degree  thereof. 

2  R  8.,  995,  §  49;  2  R  8.,  (Edm.),  725,  §  25;  N.  Y.  State  Const.,  art.  I,  §  6; 
also,  2  R  8.  (Edm.),  701,  S  24;  Code  Crim.  Proc.  §§  340,  341. 

(a)  Arrest  of  judgment. — The  arresting  of  judgment  after  conviction  on 
an  indictment  for  a  felony  is  not  a  bar  to  a  second  indictment  for  the  same 
offense.    (People  v.  Caeborus,  18  Johns.,  351.) 

( b )  Verdict  of  g:uilt7  of  embezzlement.— A  verdict  of  guilty  of  embez- 
zlement is  equivalent  to  an  acquittal  of  a  larceny  charged  in  the  same  indict- 
ment, and  a  bar  to  subsequent  prosecution,  (QuerUher  v.  People,  24  N.Y.,  100.) 

(c)  Felony  and  misdemeanor.  —  An  acquittal  on  an  indictment  for  a 
felony  does  not  bar  an  indictment  for  a  misdemeanor,  or  vice  veraa;  and  does 
not  come  within  the  statute  referring  to  former  acquittal  or  conviction. 
(People  v.  Saunders,  4  Park.,  196;  see,  also.  People  v.  Dowling,  23  Alb.  L.  J., 
858.) 


TITLE  IV. 

TREASON. 


Sbotion  87.  Treason  against  the  state  defined. 

88.  Treason  against  the  state,  how  punished. 

89.  Levying  war  defined. 

40.  Resistance  to  a  statute  when  levying  war. 

§  87.  TreaBon  against  the  state  defined. —  Treason  against 
the  people  of  the  state  consists  in 

1.  Levying  war  against  the  people  of  the  state,  within  this 
state;  or 

2 
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2.  A  combination  of  two  or  more  pereons  by  force  to  usui-p 
the  government  of  the  state,  or  to  overturn  the  same,  shown  by 
a  forcible  attempt,  made  within  the  state,  to  accomplish  that  pur- 
pose; or 

3.  Adhering  to  the  enemies  of  the  state,  while  separately 
engaged  in  war  with  a  foreign  enemy,  in  a  case  prescribed  in  the 
constitution  of  the  United  States,  or  giving  to  such  enemies  aid 
ard  comfort  within  the  state  or  elsewhere. 

2  R  B.,  928,  §  2;  2  R.  B.  (Edm.),  676,  §  1;  1  R.  L.,  145,  §  1. 

( a )  Aiding  and  abetting.  —  The  offense  of  adhering  and  giving  aid  and 
comfort  to  the  enemies  of  the  United  States  is  not  treason  against  the  State 
{People  V.  Lyrich,  11  Johns.,  549);  and  is  not  cognizable  in  the  state  courts.    {Id,) 

(b)  Warrant,  contents  of.-7-A  warrant  for  treason  must  set  forth  speciaUy 
the  treasonable  acts  charged.    (1  Ch.  L.  N.,  401.) 

( c )  Entering  service  of  enemies.— (i2^j9  y.  McCarthy,  2  Dall.,  86;  Boberti 
eoM^  1  id.,  39).    Resisting  an  act  of  congress.    ( U,  8,  v.  Hannay,  2  Wall.,  Jr.,  39.) 

(d)  Deserting  to  enemy.  —  Delivering  up  prisoners  and  deserters  to  the 
enemy  is  adhering  to  them  and  giving  them  aid  and  comfort,  and  \s  treason. 
{U,  S.  V.  Hodges,  1  Wh.  Cr.  L.,  477.) 

§  38.    Treason   against   the   state^    how   punishecL  — 

Treason  is  punishable  by  death. 

2  R  S.,  928,  §  1;  2  R.  S.  (Edm.),  676,  §  1;  U.  S.  Const.,  art.  Ill,  §8;  N.  Y. 
Btate  Const.,  art  IV,  §  5;  1  R.  L.,  164,  §  8,  subii  4;  Code  Crim.  Proc.,  §§  396, 
897,  814,  826. 

§39.  Levying  war  defined* — To  constitute  levying  war 
against  the  people  of  this  state,  an  actual  act  of  war  must  be 
committed.     To  conspire  to  levy  war  is  not  enough. 

New. 

To  constitute  the  offense  there  must  be  a  combination  of  numbers,  accom- 
panied, of  course,  by  a  use  of  force.  {Bx  pa/rte  BoUman,  4  Cranch,  75;  and 
Burr's  Trial  (Coombs'  ed.),  312;  see  1  Bish.  Cr.  Law,  §  1229;  and  C  8.  v.  ifeuw, 
1  Paine,  266;  U.  8,  v.  QreatJumse,  2  Abb.,  864.) 

§  40.  Besistance  to  a  statute  when  levying  war«  — 

Where  persons  rise  in  insurrection  with  intent  to  prevent  in  gene- 
ral, by  force  and  intimidation,  the  execution  of  a  statute  of  this 
state,  or  to  force  its  repeal,  they  are  guilty  of  levying  war.  But 
an  endeavor,  atthough  by  numbers  and  force  of  arms,  to  resist 
the  execution  of  a  law  in  a  single  instance,  and  for  a  private  pur- 
pose, is  not  levying  war. 

New.    See  cases  cited  under  last  section. 

U.  &  Y.  Mcmnay,  2  Wall,  Jr.,  189,  208;  U.  8.  v.  Mtehdi  2  DalL,  848. 
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TITLE  V. 

OP  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

§  41.  Crimes  against  the  elective  franchise  are  defined,  and  the 
punishment  therefor  prescribed  by  special  statutes. 
New. 


TITLE  VI. 


OF  CRIMES    BY  AND    AGAINST    THE    EXECUTIVE    POWER  OF 

THE  STATE. 

SEcnoK  42.  Acting  in  a  public  office  without  having  qualified. 

43.  Acts  of  officer  de  facto,  not  affected. 

44.  Giving  or  offering  bribes. 

45.  Asking  or  receiving  bribes. 

46.  Attempting  to  prevent  officers  from  performing  duty. 

47.  Resisting  officers. 

48.  Taking  unlawful  fees. 

49.  Taking  reward  for  omitting  or  delaying  official  acts. 

50.  Taking  fees  for  services  not  rendered. 

61.  Taking  unlawful  reward  for  services  in  extradition  of  fugitives. 

52.  Corrupt  bargain  for  appointments,  etc. 

53.  Cornipt  bargain  for  appointments,  etc. 

54.  Selling  right  to  official  powers. 

55.  Such  appointment  avoided  by  conviction. 

56.  Intrusion  into  public  office. 

57.  Offender  refusing  to  surrender  to  successor. 

58.  Administrative  officers. 

§  42.  Actdng  In  a  public  office  without  liaving  qualified. 

A  person  who  executes  any  of  the  functions  of  a  public  office 
without  having  taken  and  duly  filed  the  required  oath  of  office, 
or  without  having  executed  and  duly  filed  the  required  security, 
is  guilty  of  a  misdemeanor ;  and  in  addition  to  the  punishment 
prescribed  therefor,  he  forfeits  his  right  to  the  office. 

New.     (1  R.  L.,  885,  §  11;  1  R  S.,  418;  §  35.) 

( a )  Muflt  take  the  oath  of  office. — A.  magistrate  who  acts  as  such  without 
having  first  taken  the  oath  of  office  is  guilty  of  a  misdemeanor,  punishable  by 
fine  and  imprisonment  and  forfeiture  of  office.    (Weeks  v.  EUm,  2  Barb.,  821.) 

(b)  Forfeiture  of  office.  —  But  until  such  forfeiture  is  judicially  declared 
he  is  a  magistrate  ds  facto.  (Id. ;  People  v.  CMins,  7  Johns.,  549;  McKinstry  v. 
Tanner,  9  id.,  135,  PeopU  v.  8teoeM,  5  HiU,  617.) 

( c )  Officer  de  facto, — The  acts  of  an  officer  de  faeio  are  valid. 
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{d)  Public  protected. — ^When  they  concem  the  public  or  third  persons  who 
have  an  interest  in  them.  {People  v.  Stevens^  5  Hill,  617;  Weeks  v.  EUis,  2  Barb., 
821;  PeopU  v.  CoUim,  7  Johns.,  549;  McKinstry  v.  Tann^,  9  id.,  135;  Foot  v. 
8tae9,  57N.Y.,399.) 

§  43.  Acts  of  ofELcer  do  facto  not  affected.  —  The  last 
section  must  not  be  construed  to  affect  the  validity  of  acts  done 
by  a  person  exercising  the  functions  of  a  public  office  in  fact, 
where  other  persons  than  himself  are  interested  in  maintaining 
the  validity  of  such  acts. 

New. 

(a)  Valid  as  to  public.  — Acts  of  de  faeto  officer  valid  as  regards  the  pub- 
lic. {Foot  V.  StOea,  57  N.  Y.,  899;  People  v.  C<h?*,  14  Barb.,  834;  Weeks  v.  EIU», 
2  id.,  824;  People  y.  CotUns,  7  Johns.,  549;  McKinetry  v.  Tanner,  9  id.,  185; 
People  v.  Stet>em,  5  Hill,  616.) 

(h)  Color  of  right.  —  An  officer  de  facto  is  one  who  exercises  the  duties  of 
an  officer  under  color  of  right,  as  distinguished  from  a  mere  usurper.  {Roches- 
i&r  and  Gen.  Vol,  R.  R  v.  The  Cla/rk  Nat  Bank,  60  Barb.,  284;  People  v. 
AJbertson,  8  How.,  868;  People  v.  Peabody,  6  Abb.,  228;  Conaver  v.  Devlin,  15 
How.,  470.) 

{c)  Appointed  officer. — One  who  receives  an  appointment  to  office  from  a 
proper  authority  is  an  officer  de  facto,  though  his  appointment  is  informal. 
{HamUn  v.  Dingman,  5  Lans.,  61 .) 

( d )  Constable  executing  process.  — A  constable  is  justified  in  executing 
a  process  regular  on  its  face,  although  the  officer  issuing  such  process  be  but 
an  officer  de  faeto.  {WUcox  v.  Smith,  5  Wend.,  281;  Read  v.  Buffalo,  8  Keyes, 
445.) 

'K  person  elected  to  an  office,  but  who  neglects  to  give  security  and  take  the 
oath  of  office,  is,  nevertheless,  a  (2^ /(unofficial.  {Qreenle(rfY.Low,^J>ea.,  168.) 

§  44.  Qiving  or  offering  bribes.  —  A  person  who  gives  or 
oflfers  a  bribe  to  any  executive  officer  of  this  state  with  intent  to 
influence  him  in  respect  to  any  act,  decision,  vote,  opinion  or 
other  proceeding  as  such  officer,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years,  or  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both. 

8  R  8.,  957,  §  9;  2  R.  8.  (Edm.),  708,  §  9;  2  Laws  1867,  p.  1798;  StaUY. 
EJUS,  4  Vroom,  102. 

§  45.  AflkJTig  or  receiving  bribes.  —  An  executive  officer, 
or  person  elected  or  appointed  to  an  executive  office,  who  asks, 
receives  or  agrees  to  receive  any  bribe,  upon  an  agreement  or 
understanding  that  his  vote,  opinion  or  action  upon  any  matter 
then  pending  or  which  may  by  law  be  brought  before  him  in  his 
official  capacity,  shall  be  influenced  thereby,  is  punishable  by 
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imprisonment  in  a  state  prison  not  exceeding  ten  years,  or  by  a 
fine  not  exceeding  five  thousand  dollars,  or  by  both ;  and  in  addi- 
tion thereto  forfeits  his  office  and  is  forever  disqualified  from 
holding  any  public  office  under  this  state. 
3  R.  8.,  967,  §  10;  3  R.  8.  (Edm.),  703,  §  10;  2  Laws  1869,  p.  1793. 

§  46.  Attempting  to  prevent  officers  from  performing 
duty.  —  A  person  who  attempts,  by  means  of  any  threat  or 
violence,  to  deter  or  prevent  an  executive  officer  from  performing 
any  duty  imposed  upon  such  officer  by  law,  is  guilty  of  a 
misdeameanor. 

New.    (See  g§  61,  62,  63  and  127,  post.) 

§  47.  Besisting  officers.  —  A  person  who  Jmowingly  resists, 
by  the  use  of  force  or  violence,  any  executive  officer,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  misdemeanor. 

New.    (See  §  124,  poit.) 

§  48.  Taking  iinlawftil  fees.  —  An  executive  officer  who 
asks  or  receives  any  emolument,  gratuity  or  reward,  or  any 
promise  of  emolument,  gratuity  or  reward,  except  such  as  may 
be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a 
misdemeanor. 

3  R.  8.,  923,  §  5;  2  R  8.  (Edm.),  669,  §  5;  see  Code  Civ.  Proc,  §  1122. 

(a)  Justice  of  the  peace. —  If  a  justice  give  a  judgment  where  he  has  no 
jurisdiction  of  the  person  of  the  defendant,  and  exact  from  him  a  sum  of 
money,  it  is  an  indictable  offense.    (People  v.  WhcUey,  6  Cow.,  661.) 

{h)  District  attorney's  costs.  —  The  taxation  of  a  district  attorney's  costs 
account  pursuant  to  a  regular  notice  is  a  judicial  act  and  cannot  be  questioned 
in  an  action  against  him  by  the  county  to  recover  back  moneys  received  over 
and  above  his  legal  fees.  {Supervieors  of  Onondaga  v.  Briggs,  2  Den.,  26;  Bbo- 
pie  Y.SupervUors  of  If.  F.,  1  Hill,  362.) 

The  determination  of  the  board  of  supervisors  is  conclusive  upon  the 
county.    {Id») 

(c)  Money  voluntarily  paid. —  Money  voluntarily  paid  upon  a  claim  of 
right,  where  there  is  no  mistake  of  fact,  cannot  be  recovered  back.  (Id. ;  see 
Am.  F.  Ins.  Co.  v.  BriUon,  8  Bosw.,  148.) 

{d)  Attorney.  —  An  indictment  against  an  attorney  for  extorting  more 
than  his  legal  fees  must  state  the  sum  due  and  the  specified  excess.  (People  v. 
Bust,  1  Caines,  130.) 

(e)  Office  not  property.  —  An  office  in  this  country  is  not  property,  and 
the  prospective  fees  are  not  the  property  of  the  incumbent.  (SmiA  v.  Mayor, 
etc.,  37  N.  T.,  518;  distinguished,  80  N.  Y.,  190.) 
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(/)  SheriiTs  fees.  —  The  sheriff  is  Dot  entitled  to  any  other  fees  than 
those  expressly  allowed  by  statute.  {Crofut  v.  Brandt,  13  Abb.,  128;  Palmer 
V.  KeiD  York,  2  Sandf.,  318;  Lynch  v.  Meyers,  3  Daly,  256.) 

{g)  Constable.  — A  constable  taking  fees  beyond  those  allowed  by  law  is 
liable  to  indictment  for  a  misdemeanor.    {Parker  v.  Newland,  1  Hill,  87.) 

§  49.  Taking  reward  fbr  omitting  or  delaying  official 
acts.  —  An  executive  officer  who  asks  or  receives  any  emolu- 
ment, gratuity  or  reward,  or  any  promise  of  any  emolument, 
gratuity  or  reward,  'for  omitting  or  deferring  the  performance  of 
any  official  duty,  is  guilty  of  a  misdemeanor. 

See  2  R  S.  (Edm.),  669,  670,  g§  5  and  6. 

§  50.  Taking  fees  for  services  not  rendered. — An  execu- 
tive officer  who  asks  or  receives  any  fee  or  compensation  for  any 
official  service  which  has  not  been  actually  rendered,  except  in 
cases  of  charges  for  prospective  costs,  or  of  fees  demandable  in 
advance  in  the  cases  allowed  by  law,  is  guilty  of  a  misdemeanor. 

8  R  8.,  923,  g§  6,and  7;  2  R  8.  (Edm.),  670,  §  6. 

{a)  Taxing  costs.  — Where,  upon  the  taxation  of  costs,  items  are  charged 
and  allowed  by  the  taxing  officer,  when  the  services  thus  charged  have  not 
been  performed,  such  taxation  will  not  protect  the  solicitor  from  liability 
under  the  statute  against  receiving  payment  for  services  not  rendered. 
{WendeU  v.  Letms,  8  Paige,  613.) 

( b )  Sheriff  cannot  recover  for  watchman's  services.  —  A  sheriff  cannot 
recover  the  expenses  of  a  watchman,  unless  employed  at  the  express  instance 
of  plaintiff  {Lynchy.  Meyers,  3  Daly,  256;  Lord  v.  IHehmond,  88  How.  Pr., 
178;  Crofut  v.  Brandt,  46  id.,  481 ;  13  Abb.  [N.  8.],  128;  47  How.  Pr.,  268.) 

( c )  Justice  taking  fees  in  case  where  he  has  no  jurisdiction. — A  justice 
is  indictable  for  receiving  fees  in  a  case  where  he  has  no  jurisdiction.  {People 
Y,Whaley,  6  Cow.,  661.) 

( d )  Constable  indictable. —  8o,  also,  a  constable  is  indictable  for  taking 
fees  beyond  those  allowed  by  law.  {Parker  y.  NewUind,  1  Hill,  87;  see,  also, 
cases  cited  under  §  48,  ante.) 

§  51.  Taking  unlawful  reward  for  services  in  extra- 
dition of  fugitives. —  An  officer  of  this  state  who  asks  or 
receives  any  fee  or  compensation  of  any  kind  for  any  service 
rendered  or  expense  incurred  in  procuring  from  the  governor  of 
this  state  a  demand  upon  the  executive  authority  of  a  state  or 
territory  of  the  United  States,  or  of  a  foreign  government,  for 
tJie  surrender  of  a  fugitive  from  justice ;  or  for  any  service  ren- 
dered or  expense  incurred  in  procuring  the  surrender  of  such 
fugitive,  or  of  conveying  him  to  this  state,  gr  for  detaining  him 
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therein,  except  upon  an  employment  by  the  governor  of  this 
state,  is  guilty  of  a  misdemeanor.  (Amended  1882.) 
New.    (See  Code  Crim.  Proc,  g§  836,  837.) 

§  52.  Corrupt  bargam  for  appointments,  etc. —  A  person 
who  gives  or  offers  to  give  any  gratuity  or  reward,  in  considera- 
tion that  himself  or  any  other  person  shall  be  appointed  to  a 
public  oflfice,  or  to  a  clerkship,  deputation,  or  other  subordinate 
positions,  in  such  an  office,  or  shall  be  permitted  to  exercise,  per- 
form, or  discharge  any  prerogatives  or  duties,  or  to  receive  any 
emoluments  of  such  an  office,  is  guilty  of  a  misdemeanor. 

New  in  form.    (See  Laws  1863,  ch.  51 ;  2  R  S.  [Edm.],  719,  §  36.) 

(a)  Sheriff  and  deputy  sheriff—  An  agreement  by  a  deputy  sheriff  to 
allow  to  his  principal  a  sum  in  gross,  not  payable  out  of  the  profits  of  the 
office,  and  which  may  therefore  exceed  such  profits,  is  a  violation  of  the 
statute.    (Becker  v.  Ten  Eyck,  6  Paige,  68;    Tappan  v.  Brown,  9  Wend.,  175.) 

(b)  Deputy  generally. —  Where  the  deputy  of  a  public  officer  is  by  law 
entitled  to  certain  fees  in  virtue  of  his  office,  if  he  agrees  to  give  a  portion  of 
such  fees  to  the  officer  appointing  him,  it  is  a  purchase  of  the  deputation.  {Id.) 

(e)  Agreement  between  candidates. —  An  agreement  made  between  A. 
and  B.,  rival  candidates  for  the  same  office,  whereby  A.  was  to  withdraw  and 
run  for  another  office,  B.  promising  to  pay  all  his  past  and  future  expenses, 
held  void.    (BoMnwm  v.  KalbJUisch,  5  N.  Y.  S.  C,  212.) 

(d)  Agreement  between  sheriff  and  his  deputy. —  A  sheriff  may  legally 
make  an  agreement  with  his  deputy,  or  with  the  jailer  appointed  by  him,  for 
a  division  with  him  of  the  fees  and  profits  of  their  employment.  {Becker  v. 
Ten  Eyck,  6  Paige,  68;  Mott  v.  Bdbin$,  1  Hill,  21.) 

{e)  Illegal  contract. —  Where  two  perK>n8  apply  to  the  governor  of  the 
state  to  be  appointed  to  the  same  office,  and  it  is  agreed  that  one  of  them 
shall  withdraw  his  application  and  aid  the  other  in  procuring  the  appoint- 
ment, in  consideration  of  which  the  fees  and  emoluments  of  the  office  are  to 
be  divided  between  them,  such  a  contract  is  illegal  and  void.  {Gray  v.  Hook, 
4  N.  Y.,  449.) 

All  agreements  by  which  one  person  agrees  to  pay  another  for  his  aid  or 
influence  in  procuring  an  appointment  to  office,  are  illegal  and  void.    {Id.) 


§  53.  Corrupt  bargain  for  appointments,  etc. —  A  person 
who  asks  or  receives,  or  agrees  to  receive,  any  gratuity  or  reward, 
or  any  promise  thereof,  for  appointing  another  person,  or  procur- 
ing for  another  person  any  appointment  to  a  public  office  or  to  a 
clerkship,  deputation,  or  other  subordinate  position  in  such  an 
office,  is  guilty  of  a  misdemeanor.  If  the  person  so  offending  is 
a  public  officer,  a  conviction  also  forfeits  his  office. 

8  R  S.,  977,  §§  64,  65  ;  2  R.  S.  (Edm.),  719,  §  86;  see  cases  cited  under  pre 
ceding  section. 
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§  54.  Selling  right  to  official  powers. —  A  public  officer 
who,  for  any  reward,  considei-ation  or  gratuity,  paid,  or  agreed 
to  be  paid,  directly  or  indirectly,  grants  to  another  the  right  or 
authority  to  discharge  any  functions  of  his  office,  or  pernaats 
another  to  make  appointments  or  perform  any  of  its  duties,  is 
guilty  of  a  misdemeanor,  and  a  conviction  for  the  same  forfeits 
his  office  and  disqualifies  him  forever  from  holding  any  office 
whatever  under  this  state. 

8  R  S^  977,  §§  64,  65;  2  R  S.  (Ednu),  918,  §  35;  see  cases  cited  under  §  63, 
ante. 

§  55.  Such  appointment  avoided  by  conviction.  —  A 

grant,  appointment,  or  deputation,  made  contrary  to  the  pro- 
visions of  either  of  the  last  two  sections  is  avoided  and  annulled 
by  a  conviction  for  the  violation  of  either  of  those  sections,  in 
respect  to  such  grant,  appointment,  or  deputation ;  but  any  offi- 
cial act  done  before  conviction,  is  unaflEected  by  the  conviction. 

8  R  8.,  978,  §  60;  2  R  8.  (Edm.),  719,  §  37. 

§  56.  Intrusion  into  public  office.  —  A  person  who  willfully 
intrudes  himself  into  a  public  office,  to  which  he  has  not  been 
duly  elected  or  appointed,  or  who,  having  been  an  executive  or 
administrative  officer,  willfully  exercises  any  of  the  functions  of 
his  office,  after  his  right  so  to  do  has  ceased,  is  guilty  of  a  mis- 
demeanor. 

New. 

■ 

§  57.  Offender  refusing  to  surrender  to  successor.  — A 

person  who,  having  been  an  executive  or  administrative  officer, 
wrongfully  refuses  to  surrender  the  official  seal,  or  any  books  or 
papers,  appertaining  to  his  office,  upon  the  demand  of  his  lawful 
successor,  is  guilty  of  a  misdemeanor. 

1  R  8.,  424,  §  76. 

(a)  Title  to  office  must  be  clear. —  A  judge  has  no  right  to  enforce  the 
delivery  of  books  and  papers  unless  the  applicant's  title  to  the  office  is  clear 
and  free  from  reasonable  doubt.  (People  v.  8tetens,  5  Hill,  616;  Devlin's  eaee, 
6  Abb.  Pr.,281.) 

(b)  Warrant  to  compel  delivery.— A  person  holding  office  after  the 
legal  appointment  of  his  successor,  and  refusing  to  deliver  up  books  and 
papers,  held  a  proper  case  for  the  issuing  of  a  warrant  under  the  statute. 
(Matter  of  WhUing,  2  Barb.,  513;  Welch  v.  Cook,  7  How.,  282;  Matter  of  Baker, 
11  How.,  418;  Matter  of  Davis,  19  How.,  823;  In  re  BartleU,  9  How.,  414.) 
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(c)  PoflseBsion. — What  constitutes  possession  of  a  public  office.  (Cono- 
ver^s  caw  5  Abb.  Pr.,  78;  Cobee  v.  Dcms,  8  How.,  867;  People  v.  Dikeman,  7 
Id.,  b07.) 

§  58.  Administrative  officers,  —  The  yarious  provisions  of 
this  chapter  which  relate  to  executive  officers  apply  to  adminis- 
trative officers,  in  the  same  manner  as  if  administrative  and  execu- 
tive officers  were  both  mentioned. 
New. 


TITLE  VII. 

OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Sbctiok  59.  Preventing  the  meeting  or  organization  of  either  branch  of  the 

legislature. 

60.  Disturbing  the  legislature  while  in  session. 

61.  Compelling  adjournment. 

62.  Intimidating  a  member  of  the  legislature. 

68.  Compelling  either  house  to  perform  or  omit  any  official  act. 

64.  Altering  draft  of  bill. 

65.  Altering  engrossed  copy. 

66.  Bribery  of  members  of  legislature. 

67.  Receiving  bribes  by  members  of  legislature. 

68.  Witnesses  refusing  to  attend  before  the  legislature  or  legLslative 

conmiittees. 

69.  Refusing  to  testify. 

70.  Members  of  the  legislature  liable  to  forfeiture  of  office. 

§  59.  Preventizig  tibie  meeting  or  organization  of  either 
branch  of  the  legislature.  —  A  person  who  willfully  and  by 
force  or  fraud  prevents  the  legislature  of  this  state,  or  either  of 
the  houses  composing  it,  or  any  of  the  members  thereof,  from 
meeting  or  organizing,  is  punishable  by  imprisonment  in  a  state 
prison  not  less  than  five  years  nor  more  than  ten  years,  or  by  a 
fine  of  not  less  than  five  hundred  dollars  nor  more  than  two 
thousand  dollars,  or  by  both. 
New. 


§  60.  Disturbing  the  legislature  while  in  session*  — A 

person  who  willfully  disturbs  the  legislature  of  this  state,  or 
either  of  the  houses  composing  it,  while  in  session,  or  who  com- 
mits any  disorderly  conduct  in  the  immediate  view  and  presence 
of  either  house  of  the  legislature,  tending  to  interrupt  its  pro- 
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ceedings  or  impair  the  respect  due  to  its  authority,  is  guilty  of  a 
misdemeanor. 
New. 

§  61.  Coini)elliiig  adjoumment.  —  A  person  who  willfully 
and  by  force  or  fraud  compels  or  attempts  to  compel  the  legislar 
ture  of  this  state,  or  either  of  the  houses  composing  it,  to  adjourn 
or  disperse,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  nor  more  than  ten  years,  or  by  fine  of  not  less  than 
five  hundred  dollars,  nor  more  than  two  thousand  dollars,  or  by 
both. 
New. 

§  62.  Intiinidatiiig  a  member  of  the  legislature.  —  A 

person  who  willfully,  by  intimidation  or  otherwise,  prevents  any 
member  of  the  legislature  of  this  state,  from  attending  any  session 
of  the  house  of  which  he  is  a  member,  or  of  any  committee 
thereof,  or  from  giving  his  vote  upon  any  question  which  may 
come  before  such  house,  or  from  performing  any  other  official 
act,  is  guilty  of  a  misdemeanor. 
New.    (See  §§  46,  127.) 

§  63.  Compelling  either  house  to  perform  or  omit  any 
official  act.  —  A  person  who  willfully  compels  or  attempts  to 
compel  either  of  the  houses  composing  the  legislature  of  this 
state  to  pass,  amend  or  reject  any  bill,  or  resolution,  or  to  grant 
or  refuse  any  petition,  or  to  perform  or  omit  to  perform  any 
other  official  act,  is  punishable  by  imprisonment  in  a  state  prison 
not  less  than  five  nor  more  than  ten  years,  or  by  a  fine  of  not  less 
than  five  hundred  dollars  nor  more  than  two  thousand  dollars,  or 
by  both. 

New. 

§  64.  Altering  draft  of  bill. —  A  person  who  fraudulently 
alters  the  draft  of  any  bill  or  resolution  which  has  been  presented 
to  either  of  the  houses  composing  the  legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted  by 
either  house,  or  certified  by  the  presiding  officer  of  either  house, 
in  language  different  from  that  intended  by  such  house,  is  guilty 
of  felony. 
New. 
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§  65.  Altering  engrossed  copy.  —  A  person  who  fraud- 
ulently alters  the  engrossed  copy  or  enrollment  of  any  bill  which 
has  been  passed  by  the  legislature  of  this  state,  with  intent  to 
procure  it  to  be  approved  by  the  governor  or  certified  by  the  sec- 
retary of  state,  or  printed  or  published  by  the  printer  of  the 
statutes  in  language  dijQEerent  from  that  in  which  it  was  passed  by 
the  legislature,  is  guilty  of  felony. 

New. 

§  66.  Bribery  of  members  of  the  legislature.—  A  person 
who  gives  or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  to  a  member  of  the  legislature,  or  attempts, 
directly  or  indirectly,  by  menace,  deceit,  suppression  of  truth,  or 
other  corrupt  means,  to  influence  a  member  to  give  or  withhold 
his  vote,  or  to  absent  himself  from  the  house  of  which  he  is  a 
member,  or  from  any  committee  thereof,  is  punishable  by  impris- 
onment for  not  more  than  ten  years,  or  by  a  fine  of  not  mooe  than 
five  thousand  dollars,  or  both. 

3  R.  S.,  957,  §  9;  2  R.  S.  (Edm.),  703,  §  9;  Laws  1853,  ch.  539;  3  Wharton's 
Crim.  Law.  §§  1857,  1858;  N.  Y.  State  Const.,  art.  XV.,  S§  1,  2,  8;  BuUton  v. 
Norton,  3  Burr,  1235;  StaU  v.  EUU,  4  Vroom,  102. 

§  67.  Beceiving  bribes  by  members  of  legislature. —  A 

member  of  either  of  the  houses  composing  the  legislature  of  this 
state,  who  asks,  receives,  or  agrees  to  receive,  any  bribe  upon  any 
understanding  that  his  official  vote,  opinion,  judgment  or  action 
shall  be  influenced  thereby,  or  shall  be  given  in  any  particular 
manner  or  upon  any  particular  side  of  any  question  or  matter 
upon  which  he  may  be  required  to  act  in  his  oflScial  capacity,  or 
who  gives  or  offers  or  promises  to  give  any  oflScial  vote  in  consid- 
eration that  another  member  of  the  legislature  shall  give  any  such 
vote,  either  upon  the  same  or  another  question,  is  punishable  by 
imprisonment  in  state  prison  not  exceeding  ten  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  both. 

3  R.  S.,  957.  §  10;  2  R.  8.  (Edm.),  703,  §  10,  Laws  1853,  ch.  539;  N.  Y. 
Const.,  §§  1,  2,  3;  2  Wharton's  Crim.  Law,  §§  1857,  1858;  Sidston  v.  Narton, 
8  Burr,  1235;  MarshaU  v.  Brdt.  and  0,  R.  R.  Co.,  16  How.  [U.  S.]  R,  314; 
Fuller  V  Dame,  18  Pick.,  470;  HatsfiOd  v.  Ouldm*,  7  Walts,  152;  Woody. 
MeCarry  6  Dana,  386;  Walsh  v.  People,  68  111 ,  58;  Com,  v.  CaUaJian,  2  Va 
Gas.,  460;  HurU  y.  Test,  8  Ala.,  719. 
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§  68.  Witnesses  reftuEdng  to  attend  before  the  leguda- 
ture  or  legislative  committees.  —  A  person  who,  being  dnly 
summoned  to  attend  as  a  witness  before  either  house  of  the  legis- 
lature or  any  committee  thereof,  authorized  to  summon  witnesses, 
refuses  or  neglects  without  lawful  excuse  to  attend  pursuant  to 
such  summons,  is  guilty  of  a  misdemeanor. 

1  R.  8.,  512,  §  20;  Id.,  617,  §  22;  2  R  8.  (Edm.),  704,  §  14a;  N.  Y.  ConBt., 
art.  XV,  §  8;  Laws  1858,  ch.  537. 

§  69.  Beftising  to  testify.  —  A  person  who  being  present 
before  either  house  of  the  legislature  or  any  committee  thereof 
authorized  to  summon  witnesses,  willfully  refuses  to  be  sworn  or 
affirmed,  or  to  answer  any  material  or  proper  question,  or  to  pro- 
duce upon  reasonable  notice  any  material  and  proper  books, 
papers  or  documents  in  his  possession  or  under  his  control,  is 
guilty  of  a  misdemeanoi. 

1  R  a,  512,  §  20;  2  R  8.  (Edm.),  704,  §  15a;  Laws  1858,  ch.  689. 

§  70.  Members  of  the  legislature  liable  to  forfeiture  of 
office.  —  The  conviction  of  a  member  of  the  legislature  of 
either  of  the  crimes  defined  in  this  chapter,  involves  as  a  conse- 
quence in  addition  to  the  punishment  prescribed  by  this  Code,  a 
forfeiture  of  his  office  ;  and  disqualifies  him  from  ever  afterwards 
holding  any  office  under  this  state. 

8  R  8.,  057,  §  10;  2  R  8.  (8  Edm.),  708,  §  10. 
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TITLE  VIII. 

OF  CRIMES  AGAINST  PUBLIC   JUSTICE. 

Ohaptbb       I.  Bribery  and  corruption. 
II.  Rescues. 

III.  Escapes  and  aiding  therein. 

lY.  Forging,  stealing,  mutilating  and    falsifying   judicial   and 
^   public  records  and  documents. 
V.  Perjury  and  subornation  of  perjury. 
VL  Falsifying  evidence. 
VII.  Other  offenses  against  public  justice. 
Vin.  Conspiracy. 

CHAPTER  I. 

BRIBERY   AND   OORRUPTION. 

SncTiON  71.  Bribery  of  a  judicial  officer. 
72.  Officer  accepting  bribe. 
78.  Juror,  etc.,  promising  verdict. 

74.  Juror,  etc. ,  accepting  bribes. 

75.  Embracery. 

76.  Misconduct  of  officers  at  drawing  of  jurors. 

77.  Misconduct  of  officers  having  charge  of  juries. 

78.  Certain  punishments. 

79.  Offender  a  competent  witness,  etc. 

80.  Bribery  of  witnesses. 

81.  Definition  of  "jurors." 

§  71.  Bribery  of  a  judicial  officer.  —  A  person  who  gives 
or  offers,  or  caiises  to  be  given  or  offered,  a  bribe,  or  any  money, 
property,  or  value  of  any  kind,  or  any  promise  or  agreement 
therefor,  to  a  judicial  officer,  juror,  referee,  arbitrator,  appraiser, 
or  assessor,  or  other  person  authorized  by  law  to  hear  or  determ- 
ine any  question,  matter,  cause,  proceeding,  or  controversy, 
with  intent  to  influence  his  action,  vote,  opinion,  or  decision 
thereupon,  is  punishable  by  imprisonment  for  not  more  than  ten 
years,  or  by  a  fine  of  not  more  than  five  thousand  dollars,  or  both. 

8  R  S.,  957,  §  9;  2  R  8.  (Edm.).  703,  §  9  ;  4  Bl.  Com.,  189;  2  Wharton  Crim. 
Law,  §  1857;  State  v.  Ccvrpenier,  20  Vt.,  9;  1  Hawk.  P.  C,  kk.  1,  ch.  67,  §  8; 
State  V.  EUis,  4  Vroom  (N.  J.),  102. 

§  72.  Officer  accepting  bribe. —  A  judicial  officer,  a  person 
who  executes  any  of  the  functions  of  a  public  office  not  desig- 
nated in  titles  six  and  seven  of  this  Code,  or  a  person  employed 
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by  or  acting  for  the  state,  or  for  any  public  officer  in  the  business 
of  the  state,  who  asks,  receives,  or  agrees  to  receive  a  bribe,  or 
any  money,  property  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  upon  any  agreement  or  understanding  that 
his  vote,  opinion,  judgment,  action,  decision,  or  other  official  pro- 
ceeding, shall  be  influenced  thereby,  or  that  he  will  do  or  omit 
any  act  or  proceeding,  or  in  any  way  neglect  or  violate  any  official 
duty,  is  punishable  by  imprisonment  for  not  more  than  ten  years, 
or  by  fine  of  not  more  than  five  thousand  dollars,  or  both.  A 
conviction  also  forfeits  any  office  held  by  the  offender,  and  forever 
disqualifies  him  from  holding  any  public  office  under  the  state. 
8  R.  8.,  957,  §  10;  2  R.  8.  (Edm.),  703,  §  10;  2  Wharton  Cr.  Law,  §  1857. 

§  73.  Juror,  etc.,  promising  verdict. — A  juror,  or  a  person 
drawn  or  summoned  to  attend  as  a  juror,  or  a  person  chosen  arbi- 
trator, or  appointed  referee,  who  either, 

1.  Makes  any  promise  or  agreement  to  give  a  verdict,  judg- 
ment, report,  award  or  decision,  for  or  against  any  party ;  or 

2.  Willfully  receives  any  communication,  book,  paper,  instru- 
ment or  information  relating  to  a  cause  or  matter  pending  before 
him,  except  according  to  the  regular  course  of  proceeding  upon 
the  trial  or  hearing  of  that  cause  or  matter ; 

Is  guilty  of  a  misdemeanor. 

2  R  8.  (Edm.),  703,  §  12;  Id.,  694,  §  16;  Code  Civ.  Proc.,  §  1122. 

§  74.  Juror,  etc.,  accepting  bribes.  —  A  juror,  referee, 
arbitrator,  appraiser  or  assessor,  or  other  person  authorized  by 
law  to  hear  or  determine  any  question,  matter,  cause,  controversy, 
or  proceeding,  who  asks,  receives,  or  agrees  to  receive,  any  money, 
property  or  value  of  any  kind,  or  any  promise  or  agreement 
therefor,  upon  any  agreement  or  understanding  that  his  vote, 
opinion,  action,  judgment  or  decision  shall  be  influenced  thereby, 
is  punishable  by  imprisonment  for  not  more  than  ten  years,  or  by 
fine  of  not  more  than  five  thousand  dollars,  or  both. 

3  R.  8.,  957,  §  11;  2  R.  8.  (Edm.),  704;  §  11;  3  id.,  693,  §  17;  Id.,  487,  §  70; 
Code  Civ.  Proc,  §  1193;  1  R.  L.,  834,  §  26. 

§  75.  Embracery. —  A  person  who  influences  or  attempts  to 
influence  improperly  a  juror  in  a  civil  or  criminal  action  or  pro- 
ceeding, or  one  drawn  or  summoned  to  attend  as  such  a  juror,  or 
one  chosen  an  arbitrator,  or  appointed  a  referee  in  respect  to  his 
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verdict,  judgment,  report,  award  or  decision,  in  any  cause  or 

matter  pending  or  about  to  be  brought  ])efore  liim,  in  anv  case, 

or  in  any  manner  not  included  in  the  last  two  sections,  is  guilty 

of  a  misdemeanor. 

8  R  S.,  958,  §  12;  2  R  S.  (Edm.),  704,  §  18a;  Laws  1858,  ch.  539;  Code 
Civ.  Proc.,  §  1194;  3  R  8.  (Edm.),  489,  §  71.  Embracery  defined.  (6^*66*  v. 
Dewey,  6  Cow.,  508.) 

( a )  Convening  with,  juror.  —  Effect  of  conversing  with  one  of  the  jurors 
during  address  of  counsel.  {Turner  v.  Beardsley,  19  Wend.,  848;  State  v. 
Sales,  2  Nev.,  269;  Bex  v.  Opieetal,  1  Saund.,  801.) 

{b)  Improper  interference.  — The  least  intermeddling  or  improper  inter- 
ference with  a  jury,  or  any  of  them,  by  a  party  during  the  trial,  will  vitiate 
the  verdict.  (Beynolds  v.  TJie  CTiampUUn  Trans.  Co,,  9  How.,  7;  see  Baker  v. 
Simmons,  29  Barb.,  198.) 

§  76.  Misconduct  of  officers  at  drawing:  of  jurors.  — A 

person  authorized  by  law  to  assist  at  the  drawing  or  impanneling 
of  grand  or  trial  jurors  to  attend  a  court,  or  a  term  of  a  court,  or 
to  try  any  cause  or  issue,  who  either 

1.  Designedly  puts,  or  consents  to  the  putting,  upon  a  list  of 
jurors  as  having  been  drawn,  any  name  which  was  not  lawfully 
drawn  for  that  purpose ;  or 

2.  Designedly  omits  to  place  on  such  a  list  any  name  which  was 
lawfully  drawn ;  or 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  having 
been  drawn  which  was  not  lawfully  drawn ;  or 

4.  Designedly  withdraws  from  the  box,  or  other  receptacle  for 
the  ballots  containing  the  names  of  such  jurors,  any  paper  or 
ballot  lawfully  placed  or  belonging  there  and  containing  the  name 
of  a  juror,  or  omits  to  place  in  such  box  or  receptacle  any  name 
lawfully  drawn  or  designated,  or  places  in  such  box  or  receptacle 
a  paper  or  ballot  containing  the  name  of  a  person  not  lawfully 
drawn  and  designated  as  a  juror ;  or 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is  unfair, 
partial  or  improper  in  any  other  respect ; 

Is  guilty  of  a  misdemeanor. 

But  this  section  shall  not  apply  to  the  city  and  county  of  New 
York  or  the  county  of  Kings. 
8  R  S.,  972,  §  18;  2  R  8.  (Edm,),  716,  §  18;  Code  Civ.  Proc.,  §  1122. 

§  77.  Misconduct  of  officer  having  charge  of  juries.  — 

An  officer  to  whose  charge  any  juror  is  committed  by  a  court  or 
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magistrate,  who  negligently  or  willfully  permits  tliem,  or  any  of 
them,  without  leave  of  the  court  or  magistrate 

1.  To  receive  any  communication  from  any  person ; 

2.  To  make  any  communication  to  any  person  ; 

3.  To  obtain  or  receive  any  book  or  paper,  or  refreshment ;  or 

4.  To  leave  the  jury  room, 
Is  guilty  of  a  misdemeanor. 
New. 

(a)  Interference  by  constable.  —  Where  a  constable  having  a  jury  in 
charge  interferes  with  their  deliberations  and  urges  them  to  give  a  verdict  for 
the  prevailing  party,  it  does  not  vitiate  the  verdict.  {Baker  v.  Summons,  29 
Barb.,  198;  Thomas  v.  Chapman,  45  Barb.,  98  ;  see,  also,  Taylor  v.  Boerett,  2 
How.,  23.) 

(b)  Impeaching  verdict.  —  The  affidavit  of  a  juror  cannot  be  received  to 
impeach  the  verdict,  nor  to  prove  misconduct  either  on  his  own  part  or  that  of 
his  fellows.  (Clum  v.  Smith,  5  Hill,  660;  Thomas  v.  Chapman,  45  Barb.,  98.) 
But  such  affidavits  may  be  received  to  exculpate  the  jurors,  or  in  support  of 
their  verdict.    (Dana  v.  Tucker^  4  Johns.,  487.) 

( c )  Spirituous  liquors  to  jurors.  —  Effect  of  allowing  jurors  to  drink 
spirituous  liquors  while  trying  a  cause.  {Wilson  v.  Abrahams,  1  Hill,  207; 
Brant  v.  Fowler,  7  Cow.,  562;  Kellogg  v.  Wilder,  15  Johns.,  455;  Base  v.  Smith, 
4  Cow.,  17.) 

{d)  Improper  separation  of  jury.  —  Where  jury  separates  improperly 
after  having  informed  officer  that  they  had  agreed,  {diver  v.  Trustees,  6 
Cow.,  283.) 

§  78.  Certain  piinishinents. —  A  person  who  gives  or  offers, 

or  causes  to  be  given  or  offered,  a  bribe,  or  any  money,  property, 

or  value  of  any  kind,  or  any  promise  or  agreement  therefor,  to  a 

person  executing  any  of  the  functions  of  a  public  office,  other 

than  one  of  the  officers  or  persons  designated  in  title  six,  title 

seven  and  section  seventy-one  of  title  eight  of  this  Code,  with 

intent  to  influence  him  in  respect  to  any  act,  decision,  vote  or 

other  proceeding,  in  the  exercise  of  his  powers  or  functions,  is 

punishable  by  imprisonment  for  not  more  than  ten  years,  or  by  a 

fine  of  not  more  than  five  thousand  dollars,  or  both. 

8  R  8.,  957,  §  0;  2  R.  S.  (£dm.),  704,  §  9;  Laws  1853,  ch.  589;  2  Laws 
1869,  p.  1798;  see,  also,  g  418,  post. 

§  79.  Oflbnder  a  competent  witness,  etc.  —  A  person 
offending  against  any  provision  of  any  foregoing  sections  of  this 
Code  relating  to  bribery  is  a  competent  witness  against  another 
person  so  offending,  and  may  be  compelled  to  attend  and  testify 
upon  any  trial,  hearing,  proceeding  or  investigation,  in  the  same 
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manner  as  any  other  person.    But  the  testimony  so  given  shall 

not  be  used  in  any  prosecution  or  proceeding,  civil  or  criminal, 

against  the  person  so  testifying.     A  person  so  testifying  to  the 

giving  of  a  bribe  which  has  been  accepted,  shall  not  thereafter  be 

hable  to  indictment,  prosecution  or  punishment  for  that  bribery, 

and  may  plead  or  prove  the  giving  of  testimony  accordingly,  in 

bar  of  such  an  indictment  or  prosecution. 

8  R  8.,  058,  §14;  2  R  8.  (Edm.),  704,  §  14tf ;  Laws  1858,  ch.  589;  see, 
also,  post,  §  712. 

§  80.  Bribery  of  witnesses. —  A  person  who  is,  or  is  about 
to  be,  a  witness  upon  a  trial,  hearing  or  other  proceeding,  before 
any  court  or  any  ofScer  authorized  to  hear  evidence  or  take  testi- 
mony, who  receives,  or  agrees,  or  offers  to  receive,  a  bribe,  upon 
any  agreement  or  understanding  that  his  testimony  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from  the  trial, 
hearing  or  other  proceeding,  is  guilty  of  a  felony. 

New.    (2  R  8.  [Edm.],  704,  §§  8  and  8;  also  §  112,  pasL) 

§  81.  Deftnition  of  ^'jurors."— The  word  "juror"  as  used 
in  this  chapter  includes  a  talesman,  and  extends  to  jurors  in  all 
courts,  whether  of  record  or  not  of  record,  and  in  special  proceed- 
ings, and  before  any  oflScer  authorized  to  impannel  a  jury,  in  any 
case  or  proceeding. 

New. 


CHAPTER  n. 

BKSGUES. 

Section  82.  Rescue  of  prisoner. 

88.  Taking,  etc.,  property  in  officer's  custody. 

§  82.  Bescue  of  prisoner*  — A  person  who,  by  force  or 

fraud,  rescues  a  prisoner  from  lawful  custody,  or  from  an  officer 

or  other  person  having  him  in  lawful  custody,  is  guilty  of  a 

felony,  if  the  prisoner  was  held  upon  a  charge,  commitment, 

arrest,  conviction  or  sentence  of  felony ;  and  if  the  prisoner  was 

held  upon  a  charge,  arrest,  commitment,  conviction  or  sentence 

for  misdemeanor,  the  rescuer  is  guilty  of  a  misdemeanor. 

8  R  8.,  960,  §  26;  Code  CivU  Proc.,  §  14,  subd.  4;  Id.,  §  587;  Laws  1887, 
ch.  457. 

(a)  Laying  in  wait  to  reacue.  —  Laying  in  wait  near  a  Jail  for  the  pur- 
pose of  conveying  away  a  prisoner,  is  a  misdemeanor  at  conmion  law;  but  it 
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is  not  aiding  the  prisoner  to  escape  under  the  statute.    {Peopte  v.  Tompldru,  9 
Johns..  70.) 

(b)  Felony.  —  A  defendant  not  indictable  under  the  statute,  unless  it 
appear  that  the  prisoner  was  committed  on  a  distinct  charge  of  felony.    (Bbo 
pie  V.  Washburn^  10  Johns.,  160;  see,  also.  People  v.  Rose,  12  id.,  339.) 

(c)  €k>mmon-law  offeiiBe.  —  An  offense  at  common  law.  (2  Hawk.  P.  C, 
ch.  18,  g  10;  4  Black.  Com.,  131;  StcUe  y.  Hilton,  26  Mo.,  199.) 

(d)  AdviBin^  another  to  escape.  —  It  is  competent  in  a  prosecution  to 
prove  that  the  prisoner  advised  an  accomplice  to  break  jail  and  escape.  {Peo- 
ple V.  Bathbun,  31  Wend.,  508.) 

§  83.  Taking,  etc.,  property  in  officer's  custody.  —  A 

person  who  takes  from  the  custody  of  an  oflScer  or  other  person 

personal  property,  in  charge  of  the  latter,  under  any  process  of 

law,  or  who  willfully  injures  or  destroys  such  property,  is  guilty 

of  a  misdemeanor. 

»ew.  (See  Code  CivU  Proc.,  §  14,  subd.,  4;  Id.,  §  587;  2  R  8.  [Edm.], 
619,  g  23;  1  R  L.,  411,  §  16;  Laws  1887,  p.  621,  ch.  467.) 


CHAPTER  m. 

ESCAPES,   AND   AIDINO   THEREIN. 

BscnoN  84.  Escaping  prisoner  may  be  recaptured. 
86.  Prisoner  escaping. 

86.  Attempt  to  escape  from  state  prison. 

87.  Aiding  esci^e. 

88.  Aiding  escape. 

89.  Officer  suffering  escape. 

90.  Officer  suffering  escape  forfeits  office. 

91.  Concealing  escaped  prisoner. 

92.  Definition  of  prison. 

93.  Definition  of  prisoner. 

§  84.  Escaping  prisoner  may  be  recaptured.  —  A  pris- 
oner, in  custody  under  sentence  of  imprisonment  for  any  crime, 
who  escapes  from  custody,  may  be  recaptured  and  imprisoned  for 
a  term  equal  to  that  portion  of  his  original  term  of  imprisonment 
which  remained  unexpired  upon  the  day  of  his  escape. 

8  R  8..  961,  §  32;  Id.,  1067,  §  148;  2  R  S.  (Edm.),  707,  §  20;  1  R  L.,  411, 
§  16;  Laws  1837,  p.  621,  ch.  457;  Code  Crim.  Proc,  §  186.) 

(a)  Duty  of  sheriff.  —  Duty  of  sheriff  with  reference  to  escaped  prisoner. 
(French  v.  milett,  10  Bosw.,  666,  683;  Brown  v.  Tracy,  9  How.,  98.) 

( b )  Escaped  prisoner,  before  teim  expires. —  In  a  case  where,  before  the 
term  of  imprisonment,  the  prisoner  escapes,  no  new  award  of  execution  is 
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necessary  or  proper.    He  may  be  retaken  at  any  time  and  confined  under  the 
original  judgment.    (Haggerty  v.  People,  53  N.  Y.,  476;  6  Lans.,  332.) 

As  to  former  law  on  the  subject,  see  People  v.  DueU  (3  Johns.,  449);  see,  aiso, 
NaU  V.  State  (34  Ala.,  262);  miey  v.  State  (16  Conn.,  47). 

§  85.  Prisoner  escaping.  —  A  prisoner  who,  being  confined 
in  a  prison,  or  being  in  lawful  custody  of  an  officer  or  other  per- 
son, by  force  or  fraud  escapes  from  such  prison  or  custody,  is 
guilty  of  felony  if  such  custody  or  confinement  is  upon  a  charge, 
arrest,  commitment,  or  conviction  for  a  felony ;  and  of  a  misde- 
meanor if  such  custody  or  confinement  is  upon  a  charge,  arrest, 
commitment  or  conviction  for  a  misdemeanor. 

3  R.  8.,  962,  §§  3,  4,  5;  2  R  S.  (Edm.),  707,  §  21;  1  R.  L.,  411,  §  16. 

(a)  One  prisoner  aiding  another. — ^A  prisoner  who  attempts  to  escape  by 
breaking  prison,  in  consequence  of  which  a  fellow  prisoner  confined  for  a 
felony  escapes,  is  guilty  of  aiding  the  latter  to  escape.  {People  v.  Pose,  12 
Johns.,  839.) 

(5)  Escaped  prisoner  has  no  standing  in  court.  —  An  escaped  prisoner 
can  take  no  action  in  any  court.  {People  v.  Oenet,  69  N.  Y.,  80;  97  Mass.,  606; 
»1  Me.,  592.) 

(e)  Writ  of  error  and  escape  of  prisoner.— A  writ  of  error  will  not  be 
quashed  on  motion  of  the  people,  though  it  appear  that  after  the  allowance  of 
such  writ  the  prisoner  escaped  and  fied  the  jurisdiction  of  the  court.  {People 
v.  Sharkey,  1  Hun,  800;  see,  also,  cases  cited  under  preceding  section.) 

§  86.  Attempt  to  escape  from  state  prison.  —  A  prisoner 
confined  in  a  state  prison  for  a  term  less  tlian  for  life,  who 
attempts  by  force  or  fraud,  although  unsuccessfully,  to  escape 
from  such  prison,  is  guilty  of  felony. 

8  R.  B.,  962,  §§  88,  84,  36;  2  R.  B.  (Edm.),  707,  §  28. 

A  prisoner  who,  in  attempting  to  escape,  permits  a  fellow  prisoner  to 
escape  is  guilty  of  aiding  the  latter.  {People  v.  Eoee,  12  Johns.,  ^89;  see,  also, 
lAike  V.  State,  49  Ala.,  80;  and  cases  cited  under  §  84,  ante.) 

§  87.  Aiding  escape.  —  A  person  who,  with  intent  to  effect 
or  facilitate  the  escape  of  a  prisoner,  whether  the  escape  is  effected 
'  or  attempted  or  not,  enters  a  prison,  or  conveys  to  a  prisoner  any 
information,  or  sends  into  a  prison  any  disguise,  instrument, 
weapon,  or  other  thing,  is  guilty  of  felony,  if  the  prisoner  is  held 
npon  a  charge,  arrest,  commitment,  or  conviction  for  a  felony ; 
and  of  a  misdemeanor,  if  the  prisoner  is  held  upon  a  charge, 
arrest,  commitment,  or  conviction  for  a  misdemeanor. 

8  R.  8.,  96,  §§  26,  29;  2  R  S.  (Edm.),  705,  §§  136,  146,  166. 

(a)  Misdemeanor  at  conmion  law. — Lying  in  wait  near  a  jail  for  the 
purpose  of  conveying  away  a  prisoner,  though  a  misdemeanor  at  conmion 


86  'i'BS  Penal  Gods  [  §§  88, 89. 

law,  is  not  aiding  a  prisoner  to  escape  under  the  statute.    (Beoj^  v.  Thomp- 
kins,  9  Johns.,  70.) 

(b)  Breaking  prison  and  aiding  others.  —  A  prisoner  who  attempts  to 
escape  by  breaking  prison,  in  consequence  of  which  a  fellow  prisoner  escapes, 
is  guilty  of  aiding  the  latter  in  escaping.    (People  v.  jBom,  12  Johns.,  339.) 

§  88.  Aiding  escape. —  A  person  who  aids  or  assists  a  prisoner 
in  escaping,  or  attempting  to  escape,  from  the  lawful  cnstody  of 
a  sheriff,  or  other  officer  or  person,  is  guilty  of  a  misdemeanor,  if 
the  prisoner  is  held  under  arrest,  commitment,  or  conviction  for 
a  misdemeanor,  or  upon  a  charge  thereof ;  and  of  a  felony  if  the 
prisoner  is  held  under  an  arrest,  commitment,  or  conviction  for  a 
felony,  or  upon  a  charge  thereof. 

8  R  S.,  960,  §§  35,  29;  2  R  8.  (Edm.),  707,  §  17. 

Held,  that  a  defendant  was  not  indictable  under  the  former  statute  for  aid- 
ing a  prisoner  to  escape,  unless  it  appear  that  the  latter  was  committed  on  a 
distinct  charge  of  felony.  {People  v.  Washburn,  10  Johns.,  160;  PeopU  v.  Rose, 
13  id.,  839;  PeopiU  v.  Tompkins,  9  id.,  70.) 


§  89.  Officer  suffering  escape. —  A  sheriff,  or  other  officer 
or  person,  who  allows  a  prisoner,  lawfully  in  his  custody,  in  any 
action  or  proceeding,  civil  or  criminal,  or  in  any  prison  under  his 
charge  or  control,  to  escape  or  go  at  large,  except  as  permitted 
by  law,  or  connives  at  or  assists  such  escape,  or  omits  an  act  or 
duty  whereby  subh  escape  is  occasioned,  or  contributed  to,  or 
assisted,  is, 

1.  If  he  corruptly  and  willfully  allows,  connives  at,  or  assists 
the  escape,  guilty  of  a  felony ; 

2.  In  any  other  case,  is  guilty  of  a  misdemeanor. 

8  R  S.,  060,  g  80;  2  R  S.  (Edm.),  707,  §  18;  see  §§58  ante,  and  §§  114, 115 
post,  and  State  v.  Briekson,  82  N.  J.,  421. 

(a)  Evidence  of  escape.  —  That  a  prisoner  is  seen  at  large  is  prima  fade 
evidence  of  an  escape  on  the  part  of  the  sheriff.   (Steward  v.  Ktpp,  7  Johns. ,  1 65). 

(b)  Escape  defined.  —  If  a  deputy  sheriff  arrest  a  defendant  and  leave  him* 
in  custody  of  pereons  who  have  no  authority  to  detain  him  it  is  an  escape. 
(Palm&r  v.  Hatch,  9  Johns.,  328.) 

(c)  Id.  —  If  the  sheriff  discharge  a  prisoner  from  arrest  on  a  ea.  so.  by 
order  of  the  plaintiff's  attorney,  without  payment  of  the  execution,  it  is  an 
escape.     (Looelly.  Orser,  1  Bosw.,  349.) 

(d)  Privilege  from  arrest.  —  It  is  a  good  defense  to  an  action  for  an 
escape  that  the  prisoner  was  privileged  from  arrest.  (Bay  v.  Hogeboom,  11 
Johns.,  433;  Phelps  y.  Barton,  13  Wend.,  68.) 

(e)  Leaving  JaU  limits. —If  the  sheriff*s  jailer  permits  a  prisoner  in 
execution  to  leave  the  jail  limits  it  is  an  escape  and  furnishes  a  complete 
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defense  to  the  sureties  in  an  action  upon  the  bond  given  for  the  limits. 
{Wempley,  Glamn,  5  Abb.  N.  C,  360;  57  How.,  109.) 

(/)  Voluntary  and  negligent  escape.  —  The  distinction  between  a  vol- 
untary and  negligent  escape.    (Lodcwood  v.  Mercereau,  6  Abb.  Pr.,  206.) 

A  suit  against  the  sheriff  for  an  escape  is  an  election  on  the  part  of  the 
plaintiff  to  consider  the  prisoner  out  of  custody.  (Brown  v.  LitUefield,  1 
Wend.,  898.) 

{g)  Escape  from  civil  process. — What  constitutes  an  escape  on  civil 
process.  {KeUogg  v.  Oilbert,  10  Johns.,  220;  LoveU  v.  Orser,  1  Bosw.,  849; 
JStane  v.  Woods,  5  Johns  ,  182;  OlmsteadY.  Baymovd,  6  id.,  62;  Wool  v.  Turner, 
10  id.,  420;  Turney's  ease,  6  Ch.  Rec,  135;  Wheeler  v.  Bailey,  18  Johns.,  866; 
Dexter  v.  Adams,  2  Den.,  646;  Day  v.  Brett,  6  Johns.,  23.) 

{h)  New  process.  —  If  the  sheriff  suffer  a  defendant  in  execution  to  escape 
without  consent  of  the  plaintiff,  the  latter  may  issue  a  new  process  and  retake 
the  debtor.    (Wesson  v.  Chamberlann,  3  N.  Y..  381.) 

§  90.  Officer  suffering  escape  forfeits  office. —  An  officer 
who  is  convicted  of  the  offense  specified  in  the  first  subdivision 
of  the  last  section,  forfeits  his  office,  and  is  forever  disqualified 
to  hold  any  office  or  place  of  trust,  honor  or  profit,  under  the 
constitution  or  laws  of  this  state. 

8  R  8.,  9«0,  §  81;  2  R.  8.  (Edm.),  §  19. 

§  91.  Concealing  escaped  prisoner. —  A  person  who  know- 
ingly or  willfully  concpals,  or  harbors  for  the  purpose  of  conceal- 
ment, a  person  who  has  escaped  or  is  escaping  from  custody,  is 
guilty  of  a  felony  if  the  prisoner  is  held  upon  a  charge  or  convic- 
tion of  felony,  and  of  a  misdemeanor  if  the  person  is  held  upon 
a  charge  or  conviction  of  misdemeanor. 

2  R.  8.  (Edm.),  705,  §  15b. 

§  92.  Definition  of  prison. — The  term  "  prison,"  as  used  in 
this  chapter,  means  any  place  designated  by  law  for  the  keeping 
of  persons  held  in  custody  under  process  of  law,  or  under  lawful 
arrest. 

New.  (2  Wharton's  Crim.  Law,  §  1675;  Com.  v.  FOlywm,  119  Mass.,  297; 
8taU  y.  Beebe,  13  Kansas,  589;  R.  v.  BooUe,  2  Burr,  8G4.) 

§  93.  Definition  of  prisoner.  —  The  term  "prisoner,"  as 

used  in  this  chapter,  means  any  person  held  in  custody  under 

process  of  law,  or  under  lawful  arrest. 
New  in  form. 
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CHAPTER  IV. 

FOBGING,    STEALING,    MUTILATING    AND    FALSIFYING    JUDICIAL    AND 

FUBLIO  BECX)BDS   AND  DOOX7MENT8. 

Section  94.  Injury,  etc.,  to  public  record. 

95.  Offering  false  or  forged  instruments  to  be  filed  or  recorded. 

§  94.  Injury,  etc.,  to  public  record. —  A  person  who  will- 
fully and  unlawfully  removes,  mutilates,  destroys,  conceals  or 
obliterates  a  record,  map,  book,  paper,  document,  or  other  thing, 
filed  or  deposited  in  a  public  office  or  with  any  public  officer  by 
authority  of  law,  is  punishable  by  imprisonment  for  not  more 
than  five  years,  or  by  a  fine  of  not  more  thao  five  himdred  dollars, 
or  by  both. 

See  2  R  S.  (Edm.),  700,  §§  69,  70;  see  §  114,  'po%t 

The  value  of  the  book  or  paper  is  no  importance,  but  must  be  a  paper, 
proceeding  or  record  of  a  court.    {Ayres  y.  OoviU,  18  Barb.,  263.) 

§  95.  Offering  false  or  forged  instruments  to  be  filed  or 
recorded.  —  A  person  who  knowingly  procures  or  offers  any 
false  or  forged  instrument  to  be  filed,  registered  or  recorded  in 
any  public  office  within  this  state,  which  instrument,  if  genuine, 
might  be  filed  or  registered  or  recorded  under  any  law  of  this 
state  or  of  the  United  States,  is  guilty  of  felony. 

New. 

CHAPTER  V. 

PERJURY   AND  SUBORNATION   OF  PERJURY. 

Sbotiom  96.  Perjury. 

97.  Irregularities  in  the  mode  of  administering  oaths. 

98.  Incompetency  of  witness  no  defense  for  perjury. 

99.  Witness*  knowledge  of  materinlity  of  his  testimony  not  necessary. 

100.  Making  of  deposition,  etc.,  when  deemed  complete. 

101.  Statement  of  that  which  one  does  not  know  to  be  true. 

102.  Summary  committal  of  witnesses  who  have  committed  perjury. 
108.  Witnesses  necessary  to  prove  the  perjury,  may  be  bound  over  to 

appear. 

104.  Documents  necessary  to  prove  such  perjury  may  be  detained. 

105.  Subornation  of  perjury  defined. 

106.  Punishment  of  perjury  and  subornation. 

§  96.  Perjury. —  A  person  who  swears  or  affirms  that  he  will 
truly  testify,  declare,  depose,  or  certify,  or  that  any  testimony, 
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declaration,  deposition,  certificate,  aflSdavit  or  other  writing  by 
him  subscribed,  is  true,  in  an  action,  or  a  special  proceeding,  or 
upon  any  hearing,  or  inquiry,  or  on  any  occasion  in  which  an  oath 
is  required  by  law,  or  is  necessary  for  the  prosecution  or  defense 
of  a  private  right,  or  for  the  ends  of  public  justice,  or  may  law- 
fully be  administered,  and  who  in  such  action  or  proceeding,  or 
on  such  hearing,  inquiry  or  other  occasion,  willfully  and  know- 
ingly testifies,  declares,  deposes,  or  certifies  falsely,  in  any  material 
matter,  or  states  in  his  testimony,  declaration,  deposition,  affidavit 
or  certificate,  any  material  matter  to  be  true  which  he  knows  to 
be  false,  is  guilty  of  perjury. 

8  R  S.,  956,  §  1;  2  R  8.  (Edm.),  701,  §  1;  Code  CivU  Proc,  §  851;  1  R  L., 
171,  g  1;  Com.  y.  BaOa^,  12  Met.  (Mass.),  226. 

(a)  False  swearing. —  False  swearing  is  peijuiy,  when  done  before  an 
officer  who  has  cognizance  of  the  matter  inquired  into,  and  upon  a  fact  mate- 
rial to  the  inquiiy.    (Harris  v.  People,  6  S.  C,  206.) 

{b)  Competent  official. —  To  constitute  perjury  the  oath  must  be  taken 
before  some  person  competent  to  administer  it  (Wood^sectee,  4  0.  H.  Rec,  180.) 

(e)  Illegal  court. —  Not  perjury  before  a  court  illegally  constituted. 
(People  V.  Traey,  9  Wend.,  265.) 

( d )  Arbitrators. —  Nor  before  arbitrators,  unless  the  submission  be  accord- 
ing to  statute.    (People  y.  Toumsend,  5  How.,  815.) 

(e)  Willful  and  corrupt. —  The  false  swearing  must  be  willful  and  cor- 
rupt.   (ElwdCe  ease,  1  C.  H.  Rec.,  155.) 

(/ )  Materiality. —  And  must  be  material  to  the  matter  in  issue.  (Pender- 
grasVs  case,  8  C.  H.  Rec.  11;  Oeston  v.  People,  4  Lans.,  487;  61  Barb.,  85.) 

(g)  Knowledge. — A  man  may  be  convicted  of  perjury  in  swearing  that  he 
believes  a  fact  to  be  true  which  he  knows  to  be  false.  (People  v.  Hobertson, 
8  Wh.  Cr.  Cas.,  180.) 

( A )  Immateriality.—  If  the  matter  sworn  to  be  in  fact  immaterial,  it  is 
not  perjury,  though  the  witness  believes  it  to  be  so.  (House  v.  Hoss,  1  Wend., 
475.) 

(»)  False  testimony. —  False  testimony  as  to  a  material  fact  is  perjury, 
though  the  witness  is  incompetent.    (Chamberlain  v.  People,  28  N.  Y.,  85.) 

(j)  Want  of  knowledge. — A  person  may  commit  perjury  by  testifying  to 
something  true  in  fact,  if  he  has  no  knowledge  whether  it  is  true  or  false. 
(People  V.  MeKinney,  8  Park.,  510;  Van  Steenburgh  v.  Kortz,  10  Johns.,  167.) 

(k)  Exemption  from  execution. —  Perjury  may  be  assigned  on  an  oath 
taken  to  obtain  exemption  from  execution.    (Gilbert's  ease,  1  0.  H.  Rec,  163.) 

(I)  Justifying  bail.— Or  on  an  oath  taken  in  justifying  as  bail.  (TomUn- 
son's  ease,  4  id.,  125.)  Or  on  an  affidavit  to  found  a  certiorari:  (Pratt  v. 
Price,  11  Wend.,  127.) 

(m)  Subscribing  witness. —  Or  as  subscribing  witness  to  the  execution  of 
a  deed.    (Tattle  v.  People,  86  N.  Y.,  481.) 
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(n)  Extzarjudicial  oatli. — Perjuiy  caonoi  be  assigned  on  an  extra-judicial 
oath.    ( Woo^B  ease,  4  C.  H.  Rec,  ISO.)    . 

{o)  Protest. —  Or  on  a  false  oath  to  a  protest  before  a  notary  public  as 
part  of  the  preliminary  proofs  in  a  case  of  marine  loss.  {PoopU  y.  TravU,  4 
Park.,  213;  1  Sheld.,  545.) 

{p)  Indictments  for  perjury. —  Requisites  of  a  valid  indictment  for  per- 
jury as  a  witness  in  court    {Oetton  v.  People,  4  Lans.,  487;  61  Barb.,  35.) 

(q)  On  false  affidavit. —  Requisites  of  an  indictment  for  perjury  on  an 
affidavit    {People  v.  BdberUon,  3  Wh.  CriuL  Cas.,  180.) 

(r)  Regarding  usury. — Or  in  falsely  swearing  that  usury  was  taken  in 
discounting  a  note.    {People  v.  Burroughs,  1  Park.,  211.) 

{$)  Revised  Statutes. —  Requisites  of  an  indictment  for  perjury  under  tho 
Revised  Statutes.  (People  v.  Phelps,  5  Wend.,  »;  People  v.  Warner,  Id.,  271; 
Campbell,  8  id.,  636;  People  v.  Tredway,  3  Barb.,  460;  Bums  v.  People,  59  id., 
531;  5Lans.,  189.) 

(0  Materiality  of  matter. —  If  the  materiality  of  the  matter  sworn  to 
appear  on  the  face  of  the  indictment,  it  need  not  be  expressly  averred.  {Tom- 
Unson's  case,  4  C.  H.  Rec.,  125.) 

{u)  Before  inspectors  of  election  —  Indictment — Requisites  of  an 
indictment  for  perjury  before  inspectors  of  election.  {Burns  v.  People,  5 
Lans.,  189;  59  Barb.,  531;  PeopU  v.  Cook,  8  N.  Y.,  67.) 

{v)  False  voting. — Or  against  a  voter  at  an  election.  {Campbell  v.  People, 
8  Wend.,  636.) 

{w )  Falsity  of  oath,  must  be  proved. —  The  falsity  of  the  oath  must  be 
proved  by  two  witnesses,  but  the  materiality  of  the  testimony  is  to  be  deduced 
from  all  the  circumstances  of  the  case.  {Johnson's  case,  1  C.  H.  Rec.,  21.) 
Or  by  one  witness  supported  by  strong  corroborating  circumstances.  {Mer- 
Htfeease,  4  C.  H.  Rec.,  58.) 

{x)  Contradictory  depositions.  — Where  a  defendant  has  made  two  con- 
tradictory depositions,  and  the  second  shows  that  the  first  was  intentionally 
false,  this  is  sufficient  to  convict  him  of  perjury  in  swearing  to  the  former 
deposition.    {People  v.  Burden,  9  Barb.,  467.) 

(y)  Pendency  of  the  cause  sliown  by  tlie  record.  — The  pendency  of 
the  cause  on  the  trial  of  which  perjury  was  assigned,  must  be  proved  by  the 
record.    {Jarvi^  case,  1  C.  H.  Rec.,  191.) 

{z)  Variance.  —  What  is  such  variance  between  indictment  and  evidence 
as  will  entitle  prisoner  to  discharge.    {Smith  v.  People,  1  Park.,  317.) 

( 1 )  Perjury  before  a  fire  marshal  —  What  constitutes  perjury  before  a 
flre  marshal.     (Harris  v.  People,  64  N.  Y.,  148.) 

(2)  Defect  of  proof.  — If  a  witness  swears  falsely  in  respect  to  any  mate- 
rial fact  he  is  guilty  of  perjury,  though  the  case  fail  from  defect  of  proof  in 
other  essentials.     (Wood  v.  People,  59  N.  Y.,  117;  1  Hun,  381.) 

(3)  Denying  immaterial  allegation.  —  Not  perjury  where  defendant's 
verification  to  answer  denies  an  immaterial  allegation  of  complaint.  (Peopts 
V.  Christopher,  4  Hun,  805.) 
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(4)  Information  and  belief.  —  Swearing  to  a  statement  as  being  true  to 
the  best  of  affiant's  knowledge,  information  and  belief,  not  perjury.  {Feopls 
V.  Lambert,  6  Abb.  N.  C,  181;  reversing,  14  Hun,  513.) 

Nor  upon  an  affidavit  before  an  officer  de  facto.    (Id.) 

(5)  Bank  officer.  —  If  a  bank  officer  make  willful  false  statements  in  his 
report  to  the  superintendent  of  the  banking  department,  he  is  guilty  of  per- 
jury.   (Pdople  V.  Vaa,  57  How.,  81;  6  Abb.  N.  C,  206.) 

( 6 )  Soliciting  another  to  commit  pezjury.  —  It  is  not  .essential  to  the 
validity  of  an  indictment  for  subornation  of  perjury  that  it  should  aver  that 
the  accused  solicited  the  other  person  to  commit  perjury.  {Stratton  v.  People, 
81  N.  Y.,  629.) 

(7)  Before  referee.  —  As  to  the  sufficiency  of  a  referee's  appointment 
before  whom  the  perjury  is  said  to  have  been  committed.  (EHghmy  v.  People, 
21  Alb.  L.  J.,  J 15;  79  N.  Y.,  646.) 

§  97.  Irregularities  in  the  mode  of  administering  oaths. 

It  ie  no  defense  to  a  prosecution  for  perjury  that  an  oath  was 

administered  or  taken  in  an  irregular  manner.     The  term  "  oath," 

includes  an  affirmation,  and  every  other  mode  authorized  by  law 

of  attesting  the  truth  of  that  which  is  stated. 

8  R  8.,  673,  §  137;  Code  Civil  Proc.,  §§  84!^-849. 

(a)  An  oath  administered  irregTilarly,  e.  g.,  upon  a  book  other  than 
the  Bible,  the  parties  administering  and  taking  it  supposing  it  to  be  a  Bible,  is 
valid.    (People  v.  Cook,  8  N.  Y.,  84;  14  Barb.,  287.) 

(h)  Duly  sworn. —  There  being  the  ordinary  jurat 'that  affiant  was  duly 
sworn,  the  presumption  is  that  he  was  so  sworn.  (Fryatty,  lAnde,  8  Ddw., 
289.) 

(c)  Not  appearing  before  the  officer.—  Where  the  affiant  does  not  appear 
before  the  officer,  he  is  not  guilty  of  perjury.    (Caee  v.  People,  76  N.  Y.,  242.) 

(d)  Srroneoualy  taken  oath. —  It  seems  the  perjury  may  be  assigned 
upon  to  oath  erroneously  taken.    ( Van  Steenburgh  v.  KortB,  10  Jolms.,  167.) 

(e)  Bequiflites  to  a  valid  oath.— i^pje  v.  aHeiUy,  61  How.  Pr.,  8; 
reversed  in  24  Alb.  L.  J.,  812  (Ct.  App.). 

§  98.  Incompetency  of  witness  no  defense  for  peijuxy.— 

It  is  no  defense  to  a  prosecution  for  perjury  that  the  defendant 

was  not  competent  to  give  the  testimony,  deposition  or  certificate 

of  which  falsehood  is  alleged.     It  is  sufficient  that  he  actually 

was  permitted  to  give  such  testimony  or  make  such  deposition  or 

certificate. 

A  witness  who  testifies  falsely  as  to  a  material  fact  is  guilty  of  perjury, 
though  he  were  not  a  competent  witnesa  (Chamberlain  v.  People,  23  N.  Y.,  85.) 

§  99.  Witness'  knowledge  of  materiality  of  his  testi- 
mony not  necessary. —  It  is  no  defense  to  a  prosecution  for 
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perjnry  that  the  defendant  did  not  know  the  materiality  of  the 
false  statement  made  by  him ;  or  that  it  did  not  in  fact  sdOEect  the 
proceeding  in  or  for  which  it  was  made.  It  is  sufficient  that  it 
was  material,  and  might  have  affected  such  proceeding. 

New. 

(a)  Materiality  of  oath. —  The  false  oath  must  be  material  to  the  issue. 
{Penderffrasfs  com,  3  0.  H.  Rec.,  11;  Geston  v.  Pieople,  4  Lans.,  487;  61  Barb., 
85;  House  v.  Bos$,  1  Wend..  475;  Wood  v.  JPieople,  59  N.  Y.,  117.) 

{b)  Want  of  knowledge. — A  person  may  commit  perjury  by  testifying 
to  what  is  true  in  fact,  though  he  did  not  know  whether  it  was  true  or  false. 
(PoopU  y.  McKinney,  8  Park.,  510.) 

(e)  Materiality  inferred. —  The  materiality  of  false  evidence  must  be 
inferred  from  all  the  circumstances  of  the  case.  {JohnMrCs  case,  1  C.  H.  Rec., 
1;  Wood  V.  People,  59  N.  Y.,  117.) 

§  100.  Making  of  deposition,  etc.,  when  deemed  com- 
plete.—  The  making  of  a. deposition  or  certificate  is  deemed  to 
be  complete,  within  the  provisions  of  this  chapter,  from  the  time 
when  it  is  delivered  by  the  defendant  to  any  other  person  with 
intent  that  it  be  uttered  or  published  as  true. 

New.    (See  Peopls  v.  O'EeOlp,  61  How.,  3;  reversed  in  24  Alh.  L.  J.,  813. 

§  101.  Statement  of  that  which  one  does  not  know  to 
be  true. — An  unqualified  statement  of  that  which  one  does  not 
know  to  be  true  is  equivalent  to  a  statement  of  that  which  he 
knows  to  be  false. 

New.  A  person  may  commit  perjury  by  testifying  to  something  true  in 
fact,  though  he  did  not  know  whether  or  not  it  was  true.  (People  v.  McKinney, 
8  Park.,  510;  Com.  v.  Cornish,  6  Benn.,  249.) 

One  who,  without  knowledge  of  its  truth  or  falsity,  makea  a  material  mis- 
representation, is  guilty  of  fraud  as  much  as  though  he  knew  it  to  be  untrue. 
{fienrutt  v.  Judeon,  21  N.  T.,  238;  Stemman  v.  McWiOiams,  6  Penn.  St,  170.) 

§  102.  Summary  committal  of  witnesses  who  have  com- 
mitted peijury. — Where  it  appears  probable  to  a  court  of  record 
that  a  person,  who  has  testified  before  it  in  an  action  or  proceed- 
ing in  that  court,  has  committed  perjury  in  any  testimony  so 
given,  the  court  may  immediately  commit  him,  by  an  order  or 
process  for  that  purpose,  to  prison,  or  take  a  recognizance,  with 
sureties,  for  his  appearing  and  answering  to  an  indictment  for 
perjury. 

8  R  S.,  956;  §  5;  2  R  S.  (Edm.),  702,  §  5;  1  R  L.,  IW,  §  a 
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§  103.  Witnesses  necessary  to  prove  the  peijury  may 
be  bound  over  to  appear.  — In  a  cajse  specified  in  the  last  Bec< 
tiqn,  the  court  may  bind  over  witnesses  to  establish  the  perjury, 
to  appear  at  the  proper  court  to  testify  before  a  grand  jury,  and 
also  upon  the  trial,  in  case  an  indictment  is  found  for  the  perjury. 
It  must  cause  immediate  notice  of  any  such  commitment  or 
recognizance,  with  the  names  of  the  witnesses  so  bound  over,  to 
be  given  to'  the  district  attorney  of  the  county. 

8R  a,  956,  §  6;  2  R  8.  (Edm.),  702,  §  6. 

« 

§  104.  Documents  necessary  to  prove  such  peijury  may 
be  detained. — In  such  a  case,  if  a  paper  or  document,  produced 
by  either  party,  is  deemed  by  the  court  necessary  to  be  used  in 
the  prosecution  for  the  perjury,  the  court  may  detain  the  same, 
and  direct  it  to  be  delivered  to  the  district  attorney. 

8  R  S.,  956,  §  7;  2  R  a  (Edm.),  702,  §  7. 

§  105.  Subornation  of  i)erjury  defined. —  A  person,  who 

willfully  procures  or  induces  another  to  commit  perjury,  is  guilty 

of  subornation  of  perjury. 

8  R  S.,  956,  §  8;  2  R  8.  (Edm.),  702,  §§  3,  8. 

An  offense  at  common  law.  (2  Whar.  Crim.  Law,  §  1829;  also  Com,  v. 
Douglas,  5  Met.  [Mass.],  241;  St^aH  y.  StaU,  22  Ohio,  477.) 

(a)  When  action  will  not  lie.  — No  action  wiU  lie  against  a  person  in  this 
state  for  suborning  a  witness  to  swear  falsely  in  a  cause  in  another  state. 
(Smith  v.  LewUf  8  Johns.,  157.) 

(b)  Single  witness.  —  On  a  trial  for  subornation  of  perjury  the  jury  can- 
not convict  on  the  uncorroborated  testimony  of  a  single  witness.  (People  v. 
Evans,  40  N.  Y.,  1.) 

(<;)  Inciting  or  soliciting  another.  —  It  was  held  that  under  the 
Revised  Statutes  deciaring  every  person  guilty  of  a  felony  who  shall,  by  the 
offer  of  any  valuable  consideration,  attempt  unlawfully  and  corruptly  to  pro- 
cure any  other  to  commit  willful  and  corrupt  perjury,  it  is  not  essential  to  the 
validity  of  the  indictment  for  the  offense  that  it  should  aver  that  the  accused 
incited  or  solicited  the  other  to  commit  perjury.  (Stratum  v.  People,  81 
N.  Y.,  629.) 

(d)  Attorney  procuring  iialse  deixwition.  —  Where  an  attorney,  for  the 
purpose  of  procuring  depositions  of  several  witnesses,  sent  money  beforehand 
to  them  in  considerable  sums,  together  with  answers  to  the  interrogatories 
annexed  to  the  commission,  and  it  turned  out  that  such  depositions  were 
wlioUy  false,  though  it  did  not  appear  clearly  that  said  attorney  knew  they 
were  false:  Held,  that  though  the  facts  were  insufficient  to  constitute  subor- 
nation of  perjury,  the  conduct  of  the  attorney  was  entirely  improper,  repre- 
hensible and  deserved  the  severe  censure  of  the  court.  (In  re  Eldridge,  9 
N.  Y.  Week.  Dig.,  6.) 
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§  106.  Punishment  of  peijury  and  subornation. — Per- 
jury and  subornation  of  perjury  are  each  punishable  as  follows : 

1.  When  the  perjury  is  committed  upon  the  trial  of  an  indict- 
ment for  felony,  by  imprisonment  for  not  less  than  five  nor  more 
than  twenty  yeara. 

2.  In  any  other  case,  by  imprisonment  for  not  less  than  two 
nor  more  than  ten  years. 

8  R.  B.,  956,  §  2;  2  R  S.  (Edm.),  701,  702,  §§  2,  4,  8  ;  see  cases  cited  under 
last  section. 


CHAPTEE  YL 

FALSIFTINQ   EVIDENCE. 


SscnoN  107.  Offering  false  evidence. 

108.  Deceiving  a  witness. 

109.  Preparing  false  evidence. 

110.  Destroying  evidence. 

111.  Preventing  or  dissuading  witnesses  from  attending. 

112.  Inducing  another  to  commit  perjury. 

113.  Bribing  witnesses. 

§  107.  Oflfering  false  evidence.  —  A  person  who,  upon  any 
trial,  hearing,  inquiry,  investigation,  or  other  proceeding  author- 
ized by  law,  offers  or  procures  to  be  offered  in  evidence,  as  genu- 
ine, a  book,  paper,  document,  record,  or  otlier  instrument  in 
writing,  knowing  the  same  to  have  been  forged  or  fraudulently 
altered,  is  guilty  of  felony. 

New. 

§  108.  Deceiving  a  witness.  — A  person  who  practices  any 
fraud  or  deceit,  or  knowingly  makes  or  exhibits  any  false  state- 
ment, representation,  token  or  writing,  to  any  witness  or  person 
about  to  be  called  as  a  witness,  upon  any  trial,  proceeding,  inquiry 
or  investigation  whatever,  conducted  by  authority  of  law,  with 
intent  to  affect  the  testimony  of  such  witness,  is  guilty  of  a 
misdemeanor. 

New.  Where  an  attorney  prepared  a  deposition  without  knowing  whether 
its  statements  are  true  or  false,  and  sends  it,  together  with  a  sum  of  money, 
to  a  person,  requesting  him  to  swear  to  it,  held  very  improper  and  reprehen- 
sible.   {In  re  Eldhdge,  9  N.  Y.  Week.  Dig.,  6.) 

§  109.  Preparing  talae  evidence. —  A  person  who  fraudu- 
lently makes  or  prepares  any  false  record,  instrument  in  writing, 


§§  110-113.]         OF  THE  State  of  New  York.  45 

or  other  matter  or  thing,  with  intent  to  produce  it,  or  allow  it  to 
be  produced  in  evidence,  as  genuine,  upon  any  trial,  hearing, 
investigation,  inquiry,  or  other  proceeding,  authorized  by  law,  is 
guilty  of  a  felony. 
New.    (See  cases  referred  to  under  last  section.) 

§  110.  Destroying  evidence. —  A  person  who,  knowing  that 
a  book,  paper,  record,  instrument  in  writing,  or  other  matter  or 
thing,  is  or  may  be  required  in  evidence  upon  any  trial,  hearing, 
inquiry,  investigation,  or  other  proceeding,  authorized  by  law, 
willfully  destroys  the  same,  with  intent  thereby  to  prevent  the 
same  from  being  produced,  is  guilty  of  a  misdemeanor. 

New. 

§  111.  Preventing  or  dissuading  witnesses  troxa  attend- 
ing. —  A  person  who  willfully  prevents  or  dissuades  any  person 
who  has  been  duly  summoned  or  subpoenaed  as  a  witness  from 
attending,  pursuant  to  the  summons  or  subpoena,  is  guilty  of  a 
misdemeanor. 

New. 

.§112.  Inducing  another  to  commit  peijury.  —  A  person 
who  without  giving,  oflEering  or  promising  a  bribe,  incites  or 
attempts  to  procure  another  to  commit  perjury,  or  to  give  false 
testimony  as  a  witness,  though  no  perjury  is  committed  or  false 
testimony  given,  or  to  withhold  true  testimony,  is  guilty  of  a 
misdemeanor. 

New  in  form.  (2  R  8.  [Edm.],  703,  §^  8,  8;  see  In  re  Eldndge,  cited  under 
section  108,  ante,  and  cases  cited  under  section  105,  ants.) 

An  indictment  of  subornation  for  perjury  averred  that  the  prisoner,  by  the 
offer  of  a  sum  of  money,  attempted  unlawfully  and  corruptly  to  procure 
another  to  commit  willful  and  corrupt  perjury,  held  sufficient.  {Stratton  v. 
People,  81  N.  Y.,  629;  10  N.  Y.  Week.  Dig.,  260;  20  Hun,  288.) 

§  113.  Bribing  witnesses.  —  A  person  who  gives  or  offers  or 

promises  to  give,  to  any  witness  or  person  about  to  be  called  as  a 

witness,  any  bribe,  upon  any  understanding  or  agreement  that 

the  testimony  of  such  witness  shall  be  thereby  influenced,  or  who 

attempts  by  any  other  means  fraudulently  to  induce  any  witness 

to  give  false  testimony  or  to  withhold  true  testimony,  is  guilty  of 

a  felony. 

3  R.  S.,  958,  §  8;  2  R.  8.  (Edm.),  703,  §§  3,  8:  see  ^  80,  ante. 
A  civil  action  will  not  lie  for  suborning  a  witness  to  swear  falsely  in  a  case 
to  be  tried  in  another  state.    (Smith  v.  Lewis,  3  Johns.,  157.) 
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CHAPTER  Vn. 

OTHEB   OFFENSES   AGAINST   PUBLIO  JUSTICE. 

Bection  114.  Injury  to  record  and  misapproprifttion  by  ministerial  officers. 

115.  Permitting  escapes,  and  other  unlawful  acts,  committed  by  min- 

isterial officers. 

116.  Neglecting  or  refusing  to  execute  process. 

117.  General  provision  as  to  neglect,  etc. 

118.  Delaying  to  take  person  arrested  for  crime  before  a  magistrate. 

119.  Making  arrests,  etc.,  without  lawful  authority. 

120.  Misconduct  in  executing  search  warrant. 

121.  Refusal  to  aid  officer  in  making  an  arrest. 

122.  Refusing  to  make  an  arrest. 

123.  Resisting  execution  of  process,  aiding  escapes,  etc.,  in  county 

which  has  been  proclaimed  in  insurrection 

124.  Resisting  public  officer  in  the  discharge  of  his  duty. 

125.  Compounding  crimes. 

126.  Conviction  of  primary  offender,  etc 

127.  Intimidating,  etc. ,  public  officer. 

128.  Suppressing  evidence. 

129.  Buying  lands  in  suit. 
IBO.  Buying  pretended  titles. 

181.  Mortgage  of  lands  under  adverse  possession  not  prohibited. 

182.  Common  barratry  defined. 

183.  Declared  a  misdemeanor. 

184.  What  proof  is  required. 

185.  Interest. 

136.  Buying  demands  for  suit  by  an  attorney. 

137.  Buying  demands  by  a  justice  or  constable  for  suit  before  a 

justice. 

138.  Lending  money  upon  claims  delivered  for  coUectipn 
189.  Forfeiture  of  office. 

140.  Receiving  claims,  in  what  cases  allowable. 

141.  Application  of  previous  sections  to  persons    prosecuting  in 

person. 

142.  Witness'  privilege  restricted. 

143.  Criminal  contempts. 

144.  Grand  juror  acting  after  challenge  has  been  allowed. 

145.  Disclosure  of  depositions  taken  by  a  magistrate. 

146.  Disclosure  of  depositions  returned  by  grand  jury  with  pr6> 

sentment. 

147.  Racing  near  a  court. 

148.  Misconduct  by  attorneys. 

\149.  Permitting  attorney's  name  to  be  used. 

150.  In  what  cases  lawful. 

151.  Production  of  pretended  heir. 

152.  Substituting  one  child  for  another. 

153.  Importing  foreign  convicts. 
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Section  154.  Omission  of  duty  by  public  officer. 
156.  Commission  of  proliibited  acts. 

156.  Disclosing  fact  of  indictment  having  been  found. 

157.  Grand  juror  disclosing  what  transpired  before  the  grand  jury. 

158.  Instituting  suit  in  false  name. 

159.  Maliciously  procuring  search  warrant. 

160.  Unauthorized  conamunication  with  convict  in  state  prison. 

161.  Neglect  to  return  names  of  constables. 

162.  Falsely  certifying,  etc.,  as  to  deeds. 

163.  Other  false  certificates. 

164.  Penalty  for  recording,  etc.,  without  acknowledgment 

165.  False  auditing  and  paying  claims. 

166.  False  auditing  and  paying  claims. 

167.  False  auditing  and  paymg  claims. 

§  114.  Injury  to  records  and  misappropriation  by  min- 
isterial officers.  —  A  slieriff,  coroner,  clerk  of  a  court,  constable 
or  other  ministerial  officer,  and  every  deputy  or  subordinate  of 
any  ministerial  officer,  who  either 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates  or  falsifies 
any  record  or  paper  appertaining  to  his  office  ;  or, 

2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of 

another  person,  or  secretes  with  intent  to  appropriate  to  such  use, 

any  money,  evidence  of  debt  or  other  property  intrusted  to  him 

in  virtue  of  his  office,  is  guilty  of  felony. 

2  R  B.  (Edm.),  700.  §§  69,  70;  see  §§  58,  94,  amie,  and  §§  470,  472,  post; 
AyrcB  V.  (kmU,  18  Barb.,  268. 

§  115.  Permitting  escapes,  and  other  unlawfiil  acts, 
committed  by  ministerial  officers. — A  sheriflE,  coroner, 
clerk  of  a  court,  constable  or  other  ministerial  officer  and  every 
deputy  or  subordinate  of  any  ministerial  officer,  who  either 

1.  Receives  any  gratuity  or  reward,  or  any  security  or  promise 
of  one,  to  procure,  assist,  connive  at,  or  permit  any  prisoner  in  his 
custody  to  escape,  whether  such  escape  is  attempted  or  not ;  or, 

2.  Commits  any  unlawful  act  tending  to  hinder  justice,  is 

guilty  of  misdemeanor. 

8  R.  a,  961,  §  30;  2  R  S.  (Edm.),  706.  §  18;  2  Wharton's  Crim.  Law,  §  1668; 
1  Hale,  600;  Mue  v.  Com,,  4  Watts,  215;  Shattuck  y.  i^ate,  51  Miss  ,  575;  see 
g§  58,  89,  90,  ante, 

§  116.  Neglecting  or  refusing  to  execute  process.  — An 
officer  who,  in  violation  of  a  duty  imposed  upon  him  by  law  to 
receive  a  person  into  his  official  custody,  or  into  a  prison  under 


48  Thb  Penal  Cods  [  §§  1 1 7-1 1 9. 

his  charge,  willfully  neglects  or  refuses  so  to  do,  is  guilty  of  a 
misdemeanor. 

3  R.  8..  961,  §  30;  2  R  S.  (Edm),  571,  §  3;  see,  also,  §  154,  post. 

An  action  will  not  lie  against  a  constable  for  not  serving  an  original  execu- 
tion after  it  has  been  renewed  by  the  plaintitf.  (Haman  y.  lAsweU^  6  Cow. , 
65i).) 

A  sheriff  upon  whom  a  fine  has  been  imposed  for  willful  neglect  of  duty  in 
regard  to  an  execution,  has  no  authority  to  enforce  the  execution  for  his  own 
indemnity.    (Carpenter  v.  StUweU,  11 JS.  Y.,  61.) 

§  117.  General  provision  as  to  neglect,  etc.  —  A  public 
officer,  or  person  holding  a  public  trust  or  employment,  upon 
whom  any  duty  is  enjoined  by  law,  who  willfully  neglects  to 
perform  the  duty,  is  guilty  of  a  misdemeanor.  This  and  the 
preceding  section  do  not  apply  to  cases  of  official  acts  or  omis- 
sions, the  prevention  or  pmiishment  of  which  is  otherwise 
specially  provided  by  statute. 

8  R  a,  983,  §  101;  a  R  S.  (Edm.),  719,  §  88;  see  §§  154,  471,  684,  post, 

( a )  Town  clerk  or  justiee  of  the  peace. — A  town  clerk  or  justice  of  the 
peace  in  neglecting  to  account  according  to  law,  is  a  breach  of  the  statute. 
(People  V.  Martin,  43  How.,  54.) 

( b )  OfQ.cer  must  administer  oath  when  requested. — The  officers  before 
whom  oaths  and  affidavits  may  be  taken  are  bound  to  administer  them  when 
requested,  and  a  refusal  to  do  so  subjects  them  to  indictment  for  misdemeanor. 
{People  V.  Brooks,  1  Den.,  457.) 

( c)  Willful  refusal.  — To  render  the  neglect  willful  it  is  only  necessary  to 
show  that  it  was  intentional.    (Id.) 

( d )  Municipal  officer.  —  An  officer  of  a  municipal  corporation  is  a  public 
officer  within  the  statute.    (People  y  Bedell,  2  Hill,  196.) 

(e)  Inspectors  or  clerks  of  election.  —  The  neglect  of  the  inspectors  or 
clerks  of  an  election,  if  wiUful,  would  subject  them  to  indictment.  (PiBople  v. 
OwA',  8N.  Y.,84.) 

(/)  Refusing^  licenses.  —  Justices,  in  granting  or  refusing  licenses  under 
the  excise  law,  are  liable  to  indictment  for  willful  disregard  of  duty.  (People 
V.  Norton,  7  Barb.,  477;  see,  also,  Clark  v.  MUler,  47  id.,  88.) 

§  118.  Delajring  to  take  person  arrested  for  crime  before 
a  magistrate.  —  A  public  officer  or  other  person  having  arrested 
any  person  upon  a  criminal  charge,  who  willfully  and  wrongfully 
delays  to  take  such  person  before  a  magistrate  having  jurisdiction 
to  take  his  examination,  is  guilty  of  a  misdemeanor. 

New.    (See  Code  Crim.  Proc,  §  165;  and  §  656,  post) 

§119.  (Amended  1882.)  Making  arrests,  etc. , without  law- 
ful authority. — A  public  officer,  or  person  pretending  to  be  a 
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public  officer,  who  knowingly,  under  the  pretense  or  color  of 

any  process,  arrests  any  person  or  detains  him  against  his  will,  or 

seizes  or  levies  upon  any  property,  or  dispossesses  any  one  of  any 

lands  or  tenements  without  a  regular  process  therefor,  is  guilty  of 

a  misdemeanor. 

8  R  S.,  971,  §  11;  3  R  8.  (Edm.),  714,  §  11;  see  §  556,  jmt;  Code  Crim. 
Proc.,§183. 

(a)  Showing  process.  —  It  seems  that  a  regular  officer  making  an  arrest 
within  his  proper  district  is  not  bound  to  show  his  process  {Bellowa  v.  Shamwn, 
2  Hill,  86);  he  should,  however,  make  known  form  that  he  comes  in  his  official 
character.    (Id.) 

( 6 )  Arrest  by  private  person.  —  An  arrest  by  a  private  person  is  excused 
only  where  a  felony  has  in  fact  been  committed  and  there  is  reasonable  ground 
to  suspect  the  person  arrested  of  its  commission.  (Bums  v.  Erhen,  40  N.  Y., 
463;  1  Rob.,  555;  see,  also.  PhilUps  v.  TtmU,  11  Johns.,  486.) 

(c)  Arrest  without  warrant.  —  An  arrest  cannot  lawfully  be  made  for  a 
misdemeanor  without  a  warrant.    (Sleight  v.  Ogle,  4  E.  D.  Smith,  445.) 

(d)  Oonstable  may  arrest  witiiout  warrant. —  A  constable  has  a  right  to 
arrest  for  a  breach  of  the  peace,  on  his  own  view,  without  a  warrant.  {Taylor 
v.  Strcmg,  8  Wend.,  884.) 

{e)  Prima  facie  evidence  of  crime. —  An  officer  is  justifiable  in  making 
an  arrest  without  warrant,  where  there  is  prima  facie  ground  for  suspecting  a 
felony  has  been  committed.  {People  v.  Wolven,  7  N.  Y.  Leg.  Obs.,  89 ;  Burns 
V.  Brben,  40  N.  Y.,  463.) 

(/)  Peace  officer. — A  peace  officer  can  only  arrest  without  warrant  for  a 
breach  of  the  peace  committed  in  his  presence.  (Boyleston  v.  Kerr,  2 
Daly,  220.) 

(g)  Breaking  doors. —  An  officer  without  a  warrant  has  no  right  to  break 
open  an  outer  door  in  order  to  make  an  arrest.  {BandaXCs  case,  5  C.  H. 
Rec,  141.) 

§  1 20.  Misconduct  in  executing  search  warrant.  —  An 

officer  who,  in  executing  a  search  warrant,  willfully  exceeds  his 
authority,  or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 

See  2  R  8.  (Edm),  771,  §§  25-27;  see,  also,  §§  159,  556,  post, 

{a)  Breaking  doors. —  An  officer  may,  in  executing  a  search  warrant  made 
out  in  proper  form,  on  demand  of  entrance  and  refusal,  break  down  the  outer 
or  other  door  of  a  house.    {BeU  v.  Olapp,  10  Johns.,  268.) 

Trespass  will  not  lie  against  a  party  who  has  procured  a  search  warrant  to 
search  for  stolen  goods,  if  the  warrant  be  duly  issued  or  regularly  executed. 
{Benty  v.  Perkins,  6  Wend., 882.) 

Otherwise  if  he  is  actuated  by  malicious  motives.    {Id.) 

§  121.  Befufiing  to  aid  officer  in  making:  an  arrest.  —  A 

person  who,  after  having  been  lawfully  commanded  to  aid  an 
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officer  in  arresting  any  person,  or  in  retaking  any  person  who 
lias  escaped  from  legal  custody,  or  in  executing  any  legal  propess, 
willfully  neglects  or  refuses  to  aid  such  officer,  is  guilty  of  a 
misdemeanor. 

2  R.  S.  rEdm.),  771,  §  23. 

§  122.  Beftising  to  make  an  arrest.  —  A  person  who,  after 
having  been  lawfully  commanded  by  any  magistrate  to  arrest 
another  person,  willfully  neglects  or  refuses  so  to  do,  is  guilty  of 
a  misdemeanor. 

2  R  S.  (Edm.),  706,  §  3;  Id.,  671,  §  3. 

§  123.  (Amended  1882.)  Resisting  execution  of  process, 
aiding  escapes,  etc.,  in  county  which  has  been  proclaimed 
in  insurrection.  — A  person,  who,  after  proclamation  issued  by 
the  governor  declaring  a  county  to  be  in  a  state  of  insurrection, 
resists,  or  aids  in  resisting,  the  execution  of  process  in  such  county, 
or  who  aids  or  attempts  the  rescue  or  escape  of  another  from 
lawful  custody  or  confinement  in  such  county,  or  who  resists,  or 
aids  in  resisting  a  force  ordered  out  by  the  governor  to  quell  or 
suppress  an  insurrection,  is  guilty  of  a  felony. 

2  R.  8.  (Edm.),  460,  §§  80,  81. 

( a )  Aiding  officer. —  A  person  acting  in  aid  of  an  officer,  and  by  his  com- 
mandment in  overcoming  resistance  to  the  execution  of  a  process,  is  a  trespasser 
if  the  officer  is  not  justified  by  the  process.    (Elder  v.  MarrUan,  10  Wend.  ,128.) 

{h)  Bystanders  obey  at  their  periL —  The  bystander  obeys  at  his  peril;  if 
the  officer  has  the  authority  to  do  the  act  for  which  aid  is  required,  the 
bystander  is  bound  to  obey  and  is  justified ;  and  if  he  refuses  or  neglects,  is 
guilty  of  a  misdemeanor.    {Id.) 

§  124.  Resisting  public  officer  in  the  dischargee  of  his 
duty.  —  A  person  who,  in  any  caae  or  under  any  circumstances 
not  otherwise  specially  provided  for,  willfully  resists,  delays  or 
obstructs  a  public  oflScer  in  discharging,  or  attempting  to  dis- 
charge, a  duty  of  his  office,  is  guilty  of  a  misdemeanor. 

2  R  S.  (Edm.),  460,  §  81 ;  see  §  47,  ante. 

%  125.  Compounding  crimes.  — A  person  who  takes  money 
or  other  property,  gratuity  or  reward,  or  an  engagement  or 
promise  therefor,  upon  an  agreement  or  understanding,  express 
or  implied,  to  compound  or  conceal  a  crime,  or  a  violation  of 
statute,  or  to  abstain  from,  discontinue  or  delay,  a  prosecutioa 


1 126.]  OF  THE  State  of  New  Fork,  51 

therefor,  or  to  withhold  any  evidence  thereof,  except  in  a  case 
where  a  compromise  is  allowed  by  law,  is  guilty 

1.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  five  years,  where  the  agreement  or  understand- 
ing relates  to  a  felony  punishable  by  death,  or  by  imprisonment 
in  a  state  prison  for  life ; 

2.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  three  years,  where  the  agreement  or  under- 
standing relates  to  another  felony ; 

3.  Of  a  misdemeanor,  punishable  by  imprisonment  in  a  county 
jail  for  not  more  than  one  year,  or  by  fine  of  not  more  than  two 
hundred  and  fifty  dollars,  or  both,  where  the  agreement  or  under- 
standing relates  to  a  misdemeanor,  or  to  a  violation  of  a  statute 
for  which  a  pecuniary  penalty  or  forfeiture  is  prescribed. 

3  R.  S.,  966,  §  23;  Id.,  971,  §  12;  2  R  8.  (Edm.),  711,  §  17;  see  Code  of 
Crim.  Proc.,  §§  664,  665,  666. 

{a)  After  convictioiL  —  Assault  and  battery  cannot  be  compromised  after 
conviction.    (People  v.  Bishop,  6  Wend.,  111.) 

(b)  DiBCOXLtinuing  and  paying  costs.  —  The  discontinuance  and  pay- 
ment of  costs  is  not  a  compounding  of  a  pQpular  action.  (JSaskins  v.  New- 
comh,  2  Johps.,  405.) 

( c)  Note  invalid.  —  A  note  given  to  compound  a  felony  is  invalid.  (C<m- 
derman  v.  Hicks,  8  Lans.,  108.) 

(d)  Express  agreement.  — It  is  unnecessary  to  prove  an  express  agree- 
ment to  compound  the  crime,  in  order  to  render  the  note  invalid.  (Id. ;  Oonr 
derman  v.  Trenchard,  68  Barb.,  165.) 

(e)  What  a  bar  to  indictment. — A  party  indicted  for  compounding  a 
larceny  cannot  plead  the  acquittal  of  the  person  charged  with  larceny  as  a  bar 
to  his  own  conviction.    (PeopU  v.  Buckland,  18  Wend.,  592.) 

(/)  Money  cannot  be  recovered  back.  —  Money  paid  in  settlement  of  a 
felony  cannot  be  recovered  back.    (Daimouth  v.  BenyieU,  15  Barb..  541.) 

(g)  Contract  to  drop  prosecution  is  illegal.  —  A  contract  to  drop  a 
prosecution  for  a  felony  is  immoral  and  illegal;  and  if  money  is  paid  thereon 
by  a  third  person  he  is  **partieep»  eriminis"    (Id.) 

(h)  Consent  of  court.  —  A  misdemeanor  cannot  be  compounded  by  the 
parties,  except  by  the  consent  of  the  court  and  approbation  of  the  district 
attorney.    {Oilmore^s  case,  2  C.  H.  Rec.,  29;  ChOins*  com,  4  id.,  139.) 

(»')  Payment  of  forged  paper.  —It  is  not  a  compounding  of  a  felony  for 
the  holder  of  forged  paper  to  accept  payment  of  the  same  and  surrender  it 
up,  although  he  knows  it  to  be  forged,  no  proceedings  having  been  taken 
against  the  forger.    (Kissock  v.  House,  28  Hun,  85,  86.) 

§  126.  Oonviction  of  primary  offender,  etc.  —  Upon  tho 
trial  of  an  indictment  for  compounding  a  crime,  it  is  not  neces- 
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sary  to  prove  that  any  person  has  been  convicted  of  the  crime 
or  violation  of  statute,  in  relation  to  which  an  agreement  or 
understanding  herein  prohibited  was  made. 

8  R.  S.,  966,  §  24;  3  R  S.  (Edm.),  711,  §  19;  see  §  32,  arUs. 

In  the  case  of  an  indictment  for  compounding  a  crime  and  agreeing  to 
withhold  evidence,  the  acquittal  of  the  principal  offender  would  not  be  com- 
petent evidence  in  defense.    (People  v.  BucklaTid,  IS  Wend.,  598.)  j 


§  127.  TTitiTTniHn.tiTig^  etc.,  public  oflioer.  — A  person  who 
directly  or  indirectly  addresses  any  threat  or  intimidation  to  a 
public  officer,  or  to  a  juror,  referee,  arbitrator,  appraiser  or 
assessor,  or  to  any  other  person  authorized  by  law  to  hear  or 
determine  any  controversy  or  matter,  with  intent  to  induce  him 
contrary  to  his  duty,  to  do  or  make,  or  to  omit  or  delay  any  act, 
decision  or  determination,  is  guilty  of  a  misdemeanor. 

I4ew.    (See  §§  61,  62,  68,  arUe,  and  §  464,  poBt.) 

§128.  Suppressing  evidence.  —  A  person  who  maliciously 
practices  any  deceit  or  fraud,  or  uses  any  threat,  menace  or 
violence,  with  intent  to  prevent  any  party  to  an  action  or  proceed- 
ing from  obtaining  or  producing  therein  any  book,  paper  or  other 
thing  which  might  be  evidence,  or  from  procuring  the  attend- 
ance or  testimony  of  any  witness  therein,  or  with  intent  to  prevent 
any  person  having  in  his  possession  any  book,  paper  or  other 
thing  which  might  be  evidence  in  such  suit  or  proceeding,  or  to 
prevent  any  person  being  cognizant  of  any  fact  material  thereto 
from  producing  or  disclosing  the  same,  is  guilty  of  a  misdemeanor. 

New.    (See  §§  110,  111,  (mU;  2  R.  S.  [Edm.],  711,  §  17;  Id.,  714,  §  12.) 

§  129.  Bujrlng  lands  in  suit.  —  A  person  who  takes  a  con- 
veyance of  any  lands  or  tenements,  or  of  any  interest  or  estate 
therein,  from  any  person  not  being  in  the  possession  thereof, 
while  such  lands  or  tenements  are  the  subject  of  controversy,  by 
suit  in  any  court,  knowing  the  pendency  of  such  suit,  and  that 
the  grantor  was  not  in  possession  of  such  lands  or  tenements,  is 
guilty  of  a  misdemeanor. 

8  R.  S.,  970,  §  5;  2  R.  S.  (Edm.),  718,  §  6. 

{a)  Champerty. — The  purchase  of  land  pending  a  suit  concerning  it  ia 
champerty,  and  the  conveyance  void,  though  made  in  good  faith.  (HJBndrick» 
V.  Andretos,  7  Wend.,  162;  Bryant  v.  Ketchum,  8  Johns.,  479.) 

One  who  knowingly  makes  a  purchase  of  land  in  the  adverse  possession^of 
a  third  party  claiming  by  deed,  is  liable  to  a  penalty  under  the  statute. 
(TeeU  V.  F(mda,  7  Johns.,  251.) 
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(6)  Penalty.  — The  penalty  under  old  statute  was  the  value  of  the  prop- 
erty purchased.    {Tomb  V.  Sherwood,  13  id.,  289.) 

(c)  Knowled^.  —  To  render  purchaser  liable  to  the  statute  he  must  have 
knowledge  that  possession  was  adverse.  {Pruton  v.  Hunt^  7  Wend.,  68;  Clow% 
V.  HawUy,  12  Johns.,  484;  Eim&nfraU  v.  KeUy,  18  id.,  466;  JStheridge  y. 
Oromwea,  8  Wend.,  639.) 

{d)  Adverse  possessioii.  —  Where  one  purchaf^es  land  held  adversely,  he 
is  liable  to  the  statute  whether  his  grantor's  title  is  good  or  bad.  (Tomb  v. 
SJiertMod,  18  Johns.,  288.) 

(e)  Deed  as  security.  — A  party  holding  by  absolute  deed^the  same  being 
only  as  security  for  money,  and  not  being  in  possession,  is  liable  if  he  sells  the 
property.    (Lans  v.  8hea/rs,  1  Wend.,  433.) 

(/)  Belling  right  and  title.  — A  party  who  simply  sells  his  right  and  title 
to  land  under  advice  of  counsel,  not  liable.  (Van  Dyck  v.  Van  Bwren,  1 
Johns.,  845.) 

(g)  Sale  of  an  easement.  —  Sale  of  land  subject  to  an  easement  not  within 
the  statute.  (WUter  v.  Blodget,  4  N.  Y.  Leg.  Obs.,  268;  Sedgwick  v.  Stanton, 
14  N.  Y.,  289;  18  Barb.,  478.) 

(h)  Judicial  sales.  —  The  statute  does  not  apply  to  judicial  sales.  (TutOs 
V.  Ja4ik9an,  6  Wend.,  218;  Tnuun  v.  Thom,  2  Barb.,  166;  see,  also,  WM  v. 
Bendon,  21  Wend.,  98.) 

(i)  Act  of  1862. —  Since  the  passage  of  the  act  of  1862,  enabling  the 
grantees  of  land  held  adversely  to  bring  actions  in  the  name  of  their  grantor, 
the  taking  of  such  a  conveyance  has  ceased  to  be  a  misdemeanor.  (Totole  v. 
Smith,  2  Rob.,  489.) 

(j)  What  will  avoid  a  deed«  —  To  avoid  a  deed  on  the  ground  of  adverse 
possession  in  another,  such  adverse  possession  must  be  clearly  and  positively 
shown.     ( Wiekham  v.  Cotiklin,  8  Johns.,  220.) 

(k)  Maintenance. —  Maintenance  is  no  longer  an  offense,  except  as  to  buy- 
ing and  selling  pretended  titles  to  land.  (Moti  v.  Smail,  20  Wend.,  212;  22  id., 
408;  Voin-heee  v.  Dorr,  61  Barb.,  680.) 

(0  Oovenant  to  convey.  —  A  covenant  to  convey  to  a  relation  by  afl^ity 
one-fourth  of •> certain  premises,  for  which  ejectment  is  to  be  brought,  in  con- 
sideration of  the  latter's  pajdng  half  the  expenses  of  the  Utigation,  is  not 
against  the  statute.    (ThaiUmer  v.  Brinckerhoff,  8  Cow.,  628.) 

(m)  Actual  possession.  —  Under  the  statute,  in  order  to  make  a  transfer 
void  the  party  claiming  adversely  must  be  in  actual  possession  under  some 
specific  title.    (Fiih  v.  Fiih,  89  Barb.,  618.) 

( n )  Land  by  inheritance.  —  One  whose  wife  may  inherit  land  from  a 
claimant  out  of  possession  may  lawfully  maintain  the  suit  of  such  claimant 
for  such  lands,  under  an  agreement  to  have  the  whole  avails  of  the  recovery. 
(GiUUand  v.  FaiUng,  6  Den.,  808.) 

(o)  Actual  and  constructive  adverse  possession.  —  To  avoid  a  deed  for 
champerty  under  the  statute,  actual,  and  not  constructive,  adverse  possession 
in  another  is  required.    (Dawley  v.  Brown,  79  N.  Y.,  890.) 

(p)  Disputed  boundaries.— The  statute  of  champerty  is  not  applicable  to 
cases  of  disputed  boundary  lines.    (AUen  v.  WeUh,  18  Hun,  226.) 
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§  130.  Buying  pretended  titles.  —  A  person  who  buys  or 
sells,  or  in  any  manner  procures,  or  takes  or  makes  any  covenant 
or  promise  to  convey  any  right  or  title,  real  or  pretended,  to  any 
lands  or  tenements,  unless  the  grantor  thereof  or  the  person 
making  such  covenant  or  promise  has  been  in  possession,  or  he 
and  those  by  whom  he  claims,  have  been  in  possession  of  the 
same,  or  of  the  reversion  and  remainder  thereof,  or  have  taken  the 
rents  and  profits  thereof  for  the  space  of  one  year  before  such 
covenant  or  promise  made,  is  guilty  of  a  misdemeanor. 

8  R  S.,  970,  §  6;  2  R.  S.  (Edm.),  718,  §  6. 

(a)  Maintenance. —  Maintenance  is  no  longer  an  offense,  except  as  to  bay- 
ing and  selling  pretended  titles  to  land.  (MoU  v.  SmaU,  20  Wend.,  212;  22  id., 
408;  Voorhees  v.  Dorr,  51  Barb.,  680;  TutOe  v.  Jackson,  6  Wend.,  218.) 

( b )  Actual  posseasion. —  To  bring  a  case  within  the  statute,  the  posses- 
sion must  be  actual  and  not  simply  constructive.  (Dawley  v.  Brown,  79 
N.  Y.,  890.) 

(c)  Sales  by  decree. —  The  statute  does  not  apply  to  sales  by  decree  of 
competent  court.  {ThitUev.  Jackaon,  6  Wend.,  213;  Trv4ix  v.  Truax,  2  Barb., 
156;  Wehb  v.  Bendon,  21  Wend.,  98;  ThaUimer  v.  Bnnckerhoff,  8  Cow.,  623i 
OiQiland  v.  JFhiUng,  5  Den.,  808;  Tomb  y.  Shenoood,  18  Johns.,  289;  Pepper  v. 
Haight,  20  Barb.,  429;  AUen  y.  Welch,  18  Hun,  226;  2 en  Eyck  y.  Oraig,  5 
T.  &  C,  70;  see,  also,  cases  cited  at  length  under  last  section.) 

§  131.  Mortgage  of  lands  under  adverse  possession  not 
prohibited.  —  The  last  two  sections  shall  not  be  constraed  to 
prevent  any  person  having  a  just  title  to  lands,  in  the  adverse 
possession  of  another,  from  executing  a  mortgage  apon  such 
lands. 

8  R.  8.,  970,  §  7;  2  R  S.  (Edm.),  714,  §  7. 

§  132.  Common  barratry  defined.  — Common  barratry  is 
the  practice  of  exciting  groundless  judicial  proceedings. 

New.  (4  Black.  Com.,  184,  135;  Cbm.  v.  Davu,  11  Pick.,  482;  Com,  v. 
MeCuUock,  15  Mass.,  227;  Com.  v.  lubbs,  1  Gush.  [Mass.],  2;  8  Coke,  86;  2 
Wharton's  Grim.  Law,  §  1444;  Com.  v.  Mohn,  52  Penn.  St,  243.) 

A  single  instance  does  not  coiistitute  the  offense  of  barratiy;  that  offense 
consists  in  the  practice  or  habit  of  stirring  up  strife.  (Voorhees  ▼.  Dorr,  51 
Barb.,  580,  581.) 

§  138.  Declared  a  misdemeanor.  —  Common  bairatry  is  a 
misdemeanor. 

New. 

§  134.  What  proof  is  reqtdred.  —  No  person  can  bo  con- 
victed of  common  barratry,  except  upon  proof  that  he  has  excited 
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actions  or  legal  proceedings,  in  at  least  three  instances,  and  with 

a  corrupt  or  malicious  intent  to  vex  and  annoy. 

New. 

A  single  instance  not  barratry.    (Voorheei  v.  Dorr,  61  Barb.,  080,  581.) 

§  135.  Interest.  —  Upon  a  prosecution  for  common  barratry, 
the  fact  that  the  defendant  was  himself  a  party  in  interest  or 
upon  the  record  to  any  action  or  legal  proceeding  complained  of, 
IS  not  a  defense. 
New. 

§  136.  Buying;  demands  for  suit  by  an  attorney.  —  An 

attorney  or  counselor  who  violates  section  seventy-three  of  the 
Code  of  Civil  Procedure,  relating  to  buying  demands,  or  section 
seventy-four  of  the  Code  of  Civil  Procedure  relating  to  certain 
promises  and  gifts,  is  guilty  of  a  misdemeanor. 

3  R  B.,  449,  §§  69,  60,  61,  62;  2  R  B.  (Edm.),  297,  §§  71,  72,  73,  74,  75; 
Code  Civil  Proc.,  §  78. 

(a)  Evidence  of  intent. — The  mere  purchase  does  not  warrant  a  conclu- 
sion as  to  the  intent    {WiiUams  y.  McMswBy  8  Cow.,  252.) 

(6)  Advances  made. — Advances  made  by  an  attorney  to  a  client  made 
long  after  the  commencement  of  suit,  and  from  motives  of  humanity,  are  not 
within  statute.    (BrisM  v.  Dunn,  12  Wend.,  142.) 

{e)  Illegal  intent  must  be  proved.— Dlegal  intent  must  be  proved. 
Mere  purchase  of  a  chose  in  action  not  sufficient.  The  statute  extends  to 
suits  in  equity;  but  foreclosure  by  advertisement  is  not  a  suit.  (HaU  v.  Ban^t- 
leU,  9  Barb.,  297;  Mann  v.  FairchiOd,  2  Eeyes,  106;  14  Barb.,  548;  Baldwin 
V.  Latton,  2  Barb.  Ch.,  806;  Wa^rren  v.  Hdmer,  8  How.,  419;  see,  also,  HiaU 
V.  Q%rd,  7  HiU,  586.) 

(d)  1Kb,j  protect  his  rights.  —  The  statute  was  not  intended  to  prevent  a 
purchase  for  an  honest  purpose  of  protecting  some  other  important  right  of 
the  assignee.    {Baldwin  v.  Latson,  2  Barb.  Ch.,  806.) 

(e) Kay  buy  judgment.  —  The  statute  does  not  forbid  the  buying  a  Judg- 
ment for  the  purpose  of  collecting  it  by  execution.  (Warner  v.  Paine,  8 
Barb.  Ch.,  630;  Brothereony,  Cknualus,  26  How.,  218.) 

(/)  Buying  stock.  —  Buying  stock  and  bringing  suit  as  a  stockholder  not 
within  the  statute.    (Bamaey  y.  R  R  R.  Ch,y  S  Abb.  [N.  B.],  174.) 

(g)  Does  not  apply  to  justices'  courts.    {OoodeU  v.  People,  5  Park.  Cr.,  206.) 

(A)  Ck>ntingent  purpose.  — Buying  with  intent  to  sue,  even  in  a  certain 
contingency,  violates  the  statute.    {.Moaee  v.  McDa/oitt,  2  Abb.  N.  C,  47.) 

(i)  Judicial  sales.  —  The  statute  covers  purchases  made  at  judicial  sales, 
made  under  direction  of  an  officer  of  court.  {Mann  v.  FairchUde,  2  Keyes, 
106;  14  Barb.,  648;  EaU  v.  Oird,  7  Hill,  586;  Arden  v.  PaU&r9(m,  5  Johns.  Ch., 
44 ;  Barry  v.  WhUney,  8  Sandf.,  696;  Voorheee  y.  D<yrr,  51  Barb.,  587;  Bameey 
Y.  Gould.  57  id.,  896.) 
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(J)  Junior  creditors.  —An  attorney  who  is  a  junior  judgment  creditor 
may  purchase  a  prior  judgment  for  his  own  protection.  {Van  Benttdaer  v. 
STieriff  of  Onondaga,  1  Cow.,  A43.) 

(k)  Attorney  cannot  advance  money.  — An  attorney  may  stipulate  with 
his  client  for  an  agreed  compensation,  and  may  make  it  absolute  or  contin- 
gent, but  he  cannot  agree  to  advance  the  money  needed  to  carry  on  the  prose- 
cution as  an  inducement  for  the  placing  the  claim  in  his  hands.  (CkmghUn  ▼. 
N.7.  a  B,  R,  Co.,  71  N.  Y.,  488;  reversing  8  Hun,  186.) 

§  137.  Buying  demands  by  a  justice  or  constable,  for 
suit  before  a  justice*  —  A  justice  of  the  peace  or  a  constable 
who,  directly  or  indirectly,  buys  or  is  interested  in  buying,  any- 
thing in  action,  for  the  purpose  of  commencing  a  suit  thereon 
before  a  justice,  is  guilty  of  a  misdemeanor. 

3  R  B.,  427,  '§§  164,  165;  2  R  S.  (Edm.),  275,  §  236;  Code  Civ.  Proc., 
g§  3187,  8138. 

Though  it  seems  the  statute  does  not  apply  to  claims  sued  in  Justices'  court. 
(OooddL  V.  P6opU,  5  Park.  Cr.,  206;  Warren  v.  Hdmer,  8  How.  Pr.,  420;  see 
opinion  of  judge.) 

§  188.  (Amended  1882.)  Lending  money  upon  claims 
delivered  for  collection.  —  A  justice  of  the  peace  or  constable 
who,  directly  or  indirectly,  gives,  or  promises  to  give,  any  vain- 
able  consideration  to  any  person  as  an  inducement  to  bring,  or 
in  consideration  of  having  brought,  a  suit  thereon  before  a  jus- 
tice, is  guilty  of  a  misdemeanor. 

8  R  B.,  427,  §§  164,  165;  2  R  8.  (Edm.),  275,  §§  235,  286;  Code  Civ.  Proc., 
§§  8137,  8188. 

§  139.  Forfbiture  of  office.  —  A  person  convicted  of  a  viola- 
tion of  any  of  the  three  preceding  sections,  in  addition  to  the 
punishment,  by  fine  and  imprisonment,  prescribed  therefor  by 
this  Code,  forfeits  his  office. 

8R  S.,  427,  §  165;  Id.,  449,  §  61;  2  R  S.  (Edm.)  276,  §  286;  Code  Civ. 
Proc.,  §8188. 

§  140.  Beceiving  claims,  in  what  cases  allowable.  — 

Nothing  in  the  four  preceding  sections  shall  be  construed  to  pro- 
hibit the  receiving  in  payment  of  anything  in  action  for  any 
estate,  real  or  personal,  or  for  any  services  of  an  attorney  or 
counselor  actually  rendered,  or  for  a  debt  antecedently  contracted ; 
or  the  buying  or  receiving  of  anything  in  action  for  the  purpose  of 
remittance,  and  without  any  intent  to  violate  the  preceding  sections. 
8  R  8.,  449,  S  62;  2  R  S.  ^Bdm ),  276,  g  74;  Code  Civ.  Proc.,  §  76. 
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(a)  When  attorney  may  pnrchaae  a  claini.  — The  purchasing  of  a  note 
by  a  practicing  attorney  not  unlawful  where  he  is  a  creditor  of  the  holder, 
and  the  purchase  is  made  for  the  purpose  of  securing  a  debt,  without  intent 
to  evade  the  statute.  ( WaUan  y.  McLaren,  19  Wend.,  557;  Baldwin  y.  LaUon, 
2  Barb.  Ch.,  806;  see  Mann  y.  Fairehild,  2  Reyes,  106. 

(5)  May  purchase  mortgage.  —  Does  not  prohibit  purchase  of  a  mort- 
gage by  an  attorney,  and  a  foreclosure  by  advertisement  and  sale.  (HcUl  v. 
BartUtt,  9  Barb.,  297.) 

(e)  May  take  a  note  or  claim  in  payment  of  services.  —  Attorneys  and 
counselors-at-law  are  prohibited  from  the  receiving  of  any  promissory  note, 
etc.,  except  in  payment  for  real  estate  or  personal  sold,  for  services  rendered, 
for  a  debt  antecedently  contracted,  or  for  the  purpose  of  making  a  remittance, 
although  such  note,  etc.,  be  not  purchased  for  collection,  or  for  the  purpose 
of  bringing  a  suit  thereon.  (JPwpIs  v.  ^alMdge,  8  Wend.,  120;  see,  also, 
Qerddt.  v.  Piopls,  5  Park.,  206.) 

(d)  May  purchase  corporate  stock. — The  purchase  of  the  stock  of  a 
corporation  by  an  attorney  is  not  a  violation  of  the  statutes,  it  not  being  one 
of  the  securities  mentioned.    {Bamtey  v.  Chuld,  57  Barb.,  898.) 

{e)  Penal  statute.  — The  statute  is  a  penal  one,  and  cannot  be  extended 
to  that  not  expressly  included.    (Id.) 

§  141.  (Amended  1882.)  Application  of  previous  sections 
to  persons  prosecuting  in  person.  —  The  provisions  of  sec- 
tions one  hundred  and  thirty-six,  one  hundred  and  thirty-eight 
and  one  hundred  and  forty,  relative  to  the  buying  of  claims  by 
an  attorney,  counselor,  justice  of  the  peace  or  constable,  with 
intent  to  prosecute  them,  or  to  the  lending  or  advancing  of  money 
by  an  attorney  or  counselor,  in  consideration  of  a  claim  being 
delivered  for  collection,  apply  to  every  case  of  such  buying  a  claim, 
or  lending  or  advancing  money,  by  any  person  prosecuting  in  per- 
son an  action  or  legal  proceeding. 

8  R.  8.,  449,  §g  69,  00,  61,  03;  2  R.  a  (Edm.),  690,  §  47;  Laws  1847,  ch. 

870;  Code  Civ.  Proc.,  77. 

• 

§  142.  Witness'  privilege  restrictecL  —No  person  shall  be 
excused  from  testifying,  in  any  civil  action  or  legal  proceeding,  to 
any  facts  showing  tibat  a  thing  in  action  has  been  bought,  sold  or 
received  contrary  to  law,  upon  the  ground  that  his  testimony 
might  tend  to  convict  him  of  a  crime.  But  no  evidence  derived 
from  the  examination  of  such  person  shall  be  received  against 
him  upon  a  criminal  prosecution. 

8  R.  8.,  460,  §§  64,  70  ;  Id.,  437,  §§  166-171;  3  R  8.  (Edm.),  432,  §  71;  see 
% 718,  poit ;  Bee  Code  Civ.  Proc.,  §3660. 
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§  143.  Criminal  contempts.  —  A  person  who  commits  a 
contempt  of  court,  of  any  one  of  the  following  kinds,  is  guilty 
of  a  misdemeanor : 

1.  Disorderly,  contemptuous  or  insolent  behavior  committed 
during  the  sitting  of  the  court,  in  its  immediate  view  and 
presence,  and  directly  tending  to  interrupt  its  proceedings  or  to 
impair  the  respect  due  to  its  authority ; 

2.  Behavior  of  the  like  character,  committed  in  the  presence  of 
a  referee  or  referees,  while  actually  engaged  in  a  trial  or  hearing, 
pursuant  to  the  order  of  the  court,  or  in  the  presence  of  a  jury, 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon  an  inquest 
or  other  proceeding  authorized  by  law ; 

3.  Breach  of  the  peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  the  proceedings  of  a  court,  jury  or  referee ; 

4.  Willful  disobedience  to  the  lawful  process  or  other  mandate 
of  a  court ; 

6.  Resistance  willfully  offered  to  its  lawful  process  or  other 
mandate ; 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness, 
or,  after  being  sworn,  to  answer  any  legal  and  proper  inter- 
rogatory ; 

7.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  no  person  can  be  punished  as  provided  in  this 
section,  for  publishing  a  true,  full  and  fair  report  of  a  trial,  argu- 
ment, decision  or  other  proceeding  had  in  court. 

3  R.  8.,  441,  §  9;  Id.,  971,  §  14;  2  R.  8.  (Edm.),  288,  §§  10, 11;  Id.,  715,  §  14; 
Code  Civ.  Proc,  §§  8-14. 

{a)  Court  of  special  sessions. — A  person  who  being  duly  summoned  as  a 
witness  in  a  court  of  special  sessions  is  guilty  of  contempt.  (Bowen  v.  Hunter, 
45  How.,  193.) 

(b)  Before  a  grand  jury.  —  Where  a  witness  summoned  before  a  grand 
jury  declined  to  answer,  and  after  the  court  had  ruled  on  the  question 
repeated  his  refusal,  it  was  held  to  be  a  contempt  in  the  presence  of  the  court. 
{Matter  of  Hockley,  24  N.  Y.,  74;  12  Abb.,  160;  21  How.,  64;  People  v.  ChuH 
ofO.  and  T.,  27  id.,  14.) 

A  witness  before  a  grand  jury  may  be  committed  till  he  answers.  {Psople 
V.  Fancher,  2, Hun,  226.) 

(e)  Bribing  jxiror. — Party  attempting  to  bribe  a  juror  punished  by  thirty 
days'  imprisonment  and  fine  of  $260.    {Klugman's  case,  49  How.,  484.) 

(d)  Willful  disobedience. —If  the  disobedience  be  willful,  whether  it 
occasion  loss  to  the  party  or  not,  it  is  criminal.  {People  v.  CompUm,  1  Duer, 
512;  9  N.  Y.,  263.) 
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( tf )  Oriminal  and  civil  contempt. — In  criminal  contempt,  as  distinguished 
from  those  to  enforce  civil  remedies,  it  is  the  satisfaction  of  the  wounded 
dignity  of  the  law,  and  the  respect  due  to  the  tribunals  of  justice,  that  is 
sought    {Gomyoer  v.  Wood,  5  Abb.,  84.) 

(/)  Should  be  clearly  proven. — The  power  of  the  court  to  punish  as  for 
a  criminal  contempt  should  not  be  exercised  unless  the  acts  constituting  it  are 
clearly  proven.    [VTeeks  v.  Smiih,  8  Abb.,  211.) 

(g)  Favorable  construction. — If  the  order  disobeyed  be  capable  of  a  con- 
struction favorable  to  the  innocence  of  a  party,  punishment  will  not  be 
ordered.    {Id.) 

( h )  Not  appearing  as  witness.  —  To  punish  a  party  for  contempt  in  not 
appearing  as  a  witness,  a  copy  of  the  order  requiring  him  to  do  so  must  have 
been  personally  served  on  him.  (Loop  v.  Gould,  17  Hun,  585;  In  re  Percy,  2 
Daly,  589.) 

(t)  Tampering  with  grand  jury. — To  constitute  a  communication  to  the 
grand  jury  a  contempt,  the  manner  of  making  it  must  involve  some  con- 
temptuous behavior,  committed  during  the  sitting  of  the  court,  tending  to 
impair  the  re8i)ect  due  it.    (Bergh's  ease,  16  Abb.  Pr.  [N.  8.],  266.) 

{j)  Erasing  verification  of  legal  papers. —  It  is  a  criminal  contempt 
for  an  attorney  to  erase  a  portion  of  a  verification  of  an  answer  served  on 
him,  and  then  to  return  it  as  insufficient.  (Bernard  v.  Leo,  7  Da.  Reg., 
1069,  1213.) 

(k)  Fine  and  counsel  fee. —  The  court  cannot  include  in  a  fine  imposed 
on  a  party  for  contempt  a  counsel  fee  to  the  opposite  party.  (JEx  parte  Jacobs, 
49  How.,  870;  5  Hun,  428;  66  N.  Y.,  8.) 

(I)  Costs. —  What  costs  may  be  allowed  in  proceedings  for  contempt. 
(Van  VaUeenburgh  v.  DooUtOe,  4  Abb.  N.  C,  72.) 

§  144.  Grand  juror  acting  alter  challenge  has  been 
allowed.  —  A  ^rand  juror  who,  with  knowledge  that  a  challenge 
interposed  against  him  by  a  defendant,  has  been  allowed,  is 
present  at,  or  takes  part,  or  attempts  to  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  interposed  the 
challenge,  or  the  deliberations  of  the  grand  jnry  thereon,  is  guilty 
of  a  misdemeanor. 

New.    (Code  Crim.  Proc.,  §§  242,  248.) 

§  145.  DlsdoBure  of  depositions  taken  by  a  magistrate. 

A  magistrate  or  clerk  of  any  magistrate  who  willfully  permits 
any  deposition  taken  on  an  examination  of  a  defendant  before 
such  magistrate,  and  remaining  in  the  custody  of  such  magistrate 
or  clerk,  to  be  inspected  by  any  person,  except  a  judge  of  a  court 
having  jurisdiction  of  the  offense,  the  attorney-general,  the  district 
attorney  of  the  county  and  his  assistants,  and  the  defendant  and 
his  counsel,  is  guilty  of  a  misdemeanor. 
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§  146.  Disclosure  of  depositions  returned  by  grand  jury 
with  presentment.  —  A  clerk  of  any  court  who  willfully 
permits  any  deposition  returned  by  a  grand  jury  and  filed  with 
such  clerk,  to  be  inspected  by  any  person,  except  the  court,  the 
deputies  or  assistants  of  such  clerk,  and  the  district  attorney  and 
his  assistants,  until  after  the  arrest  of  the  defendant,  is  guilty  of 
a  misdemeanor. 

New  in  form.    (Code  Crim.  Proc.,  §  206.) 

§  147.  Bacing  near  a  court. —  A  person  concerned  in  any 

racing,  running  or  other  trial  of  speed  between  horses  or  other 

animals,  within  one  mile  of  the  place  where  a  court  is  actually 

sitting,  is  guilty  of  a  misdemeanor. 

8  R  S.,  971,  §  18;  2  R  8.  (Edm.),  715,  §  13;  1  R  L.,  223,  g  6;  Ckxle  Crim. 
Proc.,  §  57. 

§148.  Misconduct  by  attorneys. — An  attorney  or  counselor 
who, 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit 
or  collusion,  with  intent  to  deceive  the  court  or  any  party  as  pro- 
hibited by  section  seventy  of  the  Code  of  Civil  Procedure ;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his  own  gain ; 
or,  willfully  receives  any  money  or  allowance  for  or  on  account 
of  any  money  which  he  has  not  laid  out,  or  become  answerable 
for,  as  prohibited  by  section  seventy-one  of  the  Code  of  Civil 
Procedure, 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment 
prescribed  therefor  by  this  Code,  he  forfeits  to  the  party  injured 
treble  damages,  to  be  recovered  in  a  civil  action. 

8  R  B.,  449,  §§  56,  57;  2  R  8.  (Edm.),  298,  §§  68,  69;  Code  Civil  Proc, 
§§  70,  71;  see  §g  186,  189,  ante,  and  670,  671,  post. 

(a)  Fraud  of  attorney  privately. —  Private  fraud  by  an  attorney,  but 
not  as  an  attorney,  is  not  offense  against  the  statute.  {Nev&ns*  com,  5  C.  H. 
Rec.,  79.) 

(b)  Beleaeing  aureties. — An  attorney,  pending  an  appeal,  may  not  con- 
sent to  a  new  trial,  thereby  releasing  thd  sureties  on  the  appeal  bend.  (Quinn 
V.  Lhya,  86  How.,  378.) 

( c )  Disbarring^  attorney. —  An  attorney  cannot  be  disbarred  fbr  a  criminal 
offense  not  of  an  infamous  nature.    (StrykerU  com,  1  Wheeler's  Cr.  Cases,  880.) 

( d )  Attorney  amenable  to  the  court. —  A  counselor  is  amenable  to  the 
court  for  his  professional  conduct,  and  may  be  suspended  for  malpractice. 
(Netens*  ease,  1  Wheeler's  Cr.  Cases,  837.) 
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(e)  Malpractice. —  What  is  such  malpractice  as  will  justify  the  disbarring 
of  an  attorney.    (Ex parte  Loew,  5  Hun,  462;  60  How.,  873.) 

(/)  Procuring  deceptive  evidence. —  To  aid  in  procuring  deceptive  evi 
dcDce  is  such  unprofessional  conduct  as  will  authorial  the  disbarring  of  an 
attorney.     (Ex  parte  Gale,  19  Alb.  L.  J.,  95.) 

( g )  Bemedy  against  an  attorney. —  The  remedy  against  an  attorney  for 
an  act  inconsistent  with  his  relations  to  the  court  is  by  summary  proceeding 
and  not  by  a  formal  action.  (Fbster  v.  Townshend,  68  N.  T.,  208;  see,  also. 
Exports  Fincke,  6  Daly,  111;  Ex  parte  Ifaskin,  18  Hun,  42.) 

§  149.  Permitting  attorney's  name  to  be  used.—  If  an 

attorney  knowingly  permits  any  person,  not  being  his  general 
law  partner  or  a  clerk  in  his  oflSce,  to  sue  out  any  process  or  to 
prosecute  or  defend  any  action  in  his  name,  except  as  authorized 
by  the  next  section,  such  attorney,  and  every  person  who  shall  so 
use  his  name,  is  guilty  of  a  misdemeanor. 

8  R  B.,  449,  §§  58,  61;  2  R.  8.  (Edm.),  298,  §  70. 

(a)  Subpoena. —  A  "subpcBna"  to  testify  as  a  witness  is  a  "process" 
within  the  meaning  of  the  statute  prohibiting  any  person  not  the  general  law 
partner  of  an  attorney,  or  a  clerk  in  his  office,  from  serving  out  any  process 
in  the  name  of  such  attorney.    (Tark  v.  Peek,  81  Barb.,  850.) 

§  150.  In  i^hat  cases  lawful. —  Whenever  an  action  or  pro- 
ceeding is  authorized  by  law  to  be  prosecuted  or  defended  in  the 
name  of  the  people,  or  of  any  public  officer,  board  of  officers  or 
municipal  corporation,  on  behalf  of  another  party,  the  attorney- 
general,  or  district  attorney,  or  attorney  of  such  public  officer 
or  board  or  corporation  may  permit  any  proceeding  therein,  to  be 
taken  in  his  name  by  an  attorney  to  be  chosen  by  the  party  in 
interest. 

1  R  8.,  549,  §  27. 

§151.  Production  of  pretended  heir*  —  A  person  who 
fraudulently  produces  an  infant,  falsely  pretending  it  to  have 
been  -bom  of  a  parent  whose  child  is  or  would  be  entitled  to 
inherit  real  property,  or  to  receive  a  shan3  of  personal  prop- 
erty, with  intent  to  intercept  the  inheritance  of  such  real 
property,  or  the  distribution  of  such  personal  property,  or  to 
defraud  any  person  out  of  the  same,  or  any  interest  therein; 
or  who,  with  intent  fraudulently  to  obtain  any  property,  falsely 
represents  himself  or  another  to  be  a  person  entitled  to  an 
interest  or  share  in  the  estate  of  a  deceased  person,  either  as 
executor,  administrator,  husband,  wife,  heir,  legatee,  devisee,  next 
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of  kin,  or  relative  of  such,  deceased  person,  is  punishable  by 
imprisonment  in  a  state  prison  for  not  more  than  ten  years. 

8  R  8.,  948,  §  56;  2  R  8.,  696,  §  52. 

(a)  What  constitutes  the  ofTense.^ What  constitutes  the  offense  of 
fraudulently  producing  an  infant,  falsely  pretending  it  to  have  been  born  of 
parents  whose  child  would  be  entitled  to  inherit  property,  as  prohibited  under 
statute.  (People  v.  Gunmngham,  3  Park.,  620;  reversed  on  other  grounds  in 
Id.,  581.) 

§  152.  Substitutiiig  one  child  for  another.  —  A  person  to 
whom  a  child  has  been  confided  for  nursing,  education,  or  any 
other  purpose,  who,  with  intent  to  deceive  a  parent,  guardian  or 
relative  of  the  child,  substitutes  or  produces  to  such  parent, 
guardian  or  relative,  another  child  or  person,  in  place  of  the 
child  so  confided,  is  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  seven  years. 

8  R  S.,  948,  g  57;  2  R  S.  (Edm.),  606,  §  52. 

§  153.  Importing  foreign  convicts.  —  An  owner,  master  or 
commander  of  any  vessel  arriving  from  a  foreign  country,  who 
knowingly  lands  or  permits  to  land  at  any  port,  city,  harbor,  or 
place  within  this  state,  any  passenger,  seaman  or  other  person  who 
is  a  foreign  convict  of  any  crime  which,  if  committed  within  this 
state,  would  be  punishable  therein,  without  giving  notice  thereof 
to  the  mayor  of  such  city,  or  other  principal  municipal  officer  of 
such  port  or  place,  is  guilty  of  a  misdemeanor. 

8  R.  8.,  978,  §  67;  Laws  1888,  ch.  280,  §  1;  see  §  440,  post;  Code  CrinL 
Proc.,§674 

§  154.  Omission  of  duty  by  public  officer. —  Where  any 
duty  is  or  shall  be  enjoined  by  law  upon  any  public  officer,  or 
upon  any  person  holding  a  public  trust  or  employment,  every 
willful  omission  to  perform  such  duty,  where  no  special  provision 
shall  have  been  made  for  the  punishment  of  such  delinquency,  is 
punishable  as  a  misdemeanor. ' 

8  R  8.,  983,  §  101 ;  2  R  B.  (Edm.),  719,  §  88;  see  §§  116, 117,  (mto,  and  § 684, 
post. 

■ 

(a)  niegal  discharge.—  An  indictment  lies  against  a  justice  of  the  peace 
who,  with  the  intent  to  prevent  the  course  of  law  and  justice,  discharges  an 
offender  brought  before  him.    {People  v.  Qxm,  15  Den.,  376.) 

(h)  Uiabehavior  in  ofOlce. —  Also  for  a  misbehavior  in  office,  when  he 
acts  from  corrupt  motives.    {Id,) 
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{c)  CommissionerB  of  excise.— An  indictment  will  lie  against  commisr 
sioners  of  excise  for  willfully  and  corruptly  granting  license  to  sell  spirituous 
liquors.     (People  v.  Narton,  7  Barb.,  477.) 

(d)  Officer  must  administer  oath. —  An  officer  before  whom  an  oath  or 
afttdavit  may  be  taken  is  bound  to  administer  the  same  when  requested,  and 
a  refusal  to  do  so  is  a  misdemeanor.    (People  v.  Brooks,  1  Den.,  457.) 

(e)  Judicial  officer. —  An  action  will  not  lie  for  official  misconduct  in  a 
Judicial  officer,  if  a  statute  declares  his  own  record  to  be  conclusive  evidence 
in  aU  courts  of  the  facts  therein  contained.  (OunmngJuim  v.  BuckUn,  8  Cow., 
178.) 

(/)  Justice  refusing  adjournment.  —  If  a  justice  refuse  to  grant  an 
adjournment  because  defendant  refuses  to  pay  his  fees  for  drawing  a  bond, 
he  is  guilty  of  a  misdemeanor.    (People  v.  CaJhoun,  8  Wend.,  421.) 

(g)  Warrant  of  arrest.  —  A  magistrate  not  of  the  county  where  the 
offense  was  committed,  may  not  issue  a  warrant  for  the  arrest  of  the  offender. 
(Qreen  v.  Bwmfey,  2  Wend.,  611.) 

(h)  Election  of  inspectors.  —  Fraud  in  the  action  of  election  inspectors. 
(PeopU  V.  Cook,  8  K  Y.,  67;  Gardner  v.  PeopU,  8  Hun,  222.) 

(i)  Highway  commissioners.  — Breach  of  duty  on  the  part  of  highway 
conunissioners.  (Clarke.  MUler,  47  Barb.,  88;  BarUett  v.  Croeier,  17  Johns., 
439.) 

Neglect  of  duty  on  part  of  supervisors.    (People  v.  Martin,  48  How.,  52.) 

(j)  Supervisor.  — If  a  supervisor  wickedly  abuses  or  fraudulently  exceeds 
his  powers,  he  is  punishable  by  indictment  (People  v.  Stocking,  82  How.,  49; 
50  Barb.,  578.) 

(k)  Overseer  of  iK>or.  —  Willful  neglect  by  an  overseer  of  the  poor  a  mis- 
demeanor.   (In  re  Pickett,  55  How.,  491 ;  BenUy  v.  Phelps,  27  Barb.,  524.) 

(I)  Superintendent  of  public  works.  —  Liability  of  the  head  of  depart- 
ment of  public  buildings,  city  of  New  York,  for  neglect  of  duty.  (Connors 
Y.  Adams,  18  Hun,  427.] 

§  155.  ConiTTilflsion  of  prohibited  acts.  —  Where  the  per- 
formance of  any  act  is  prohibited  by  a  statute,  and  no  penalty  for 
the  violation  of  snch  statute  is  imposed  in  any  statute,  the  doing 
such  act  is  a  misdemeanor. 

8  R.  S.,  083,  §  102;  2  R.  S.  (Edm.),  710,  §  80;  see  g  471  post, 

(a)  Accounting  of  overseer.  —  The  law  makes  it  the  duty  of  an  over- 
seer of  the  poor  to  account  for  all  moneys  received  and  disbursed  by  him,  but 
prescribes  no  penalty  for  the  willful  neglect  of  such  duty.  Eeld,  that  such 
willful  neglect  is  a  misdemeanor  under  the  statute.  (Ex  parte  Pickett,  55 
How.,  401.) 

In  such  a  case,  the  prosecution  need  not  prove  that  the  act  was  done  with 
corrupt  intent.  (People  v.  Bogart,  8  Abb.,  202;  8  Park.,  148;  see,  also.  Foot 
V.  i^wpfo,  66  N.Y.,  821.) 

§  156.  DisdoBiiig  fetct  of  indictanent  having  been  found. 

A  jndge,  grand  juror,  district  attorney,  clerk,  or  other  officer  who, 
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except  in  the  due  discharge  of  his  official  duty,  discloses,  before 
an  accused  person  is  in  custody,  the  fact  of  an  indictment  having 
been  found  or  ordered  against  him,  is  guilty  of  a  misdemeanor. 

3  R.  8.,  1020,  §  39;  2  R.  S.  (Edm.),  750,  §  30. 

§  157.  Grand  juror  disclofiiiig  what  transpired  before 
the  grand  jury. — A  grand  juror  who,  except  when  lawfully 
required  by  a  court  or  officer,  willfully  discloses,  either 

1.  Any  evidence  adduced  before  the  grand  jury ;  or 

2.  Anything  which  he  himself  or  any  other  member  of  the 
grand  jury  said,  or  in  what  manner  he  or  any  other  grand  juror 
voted,  upon  any  matter  before  them, 

Is  guilty  of  a  misdemeanor. 

3  R  a,  1019,  §  31;  2  R  a  (Edm.),  748,  §  81;  Id  ,  750.  §  39. 

§  158.  Instituting  suit  in  false  name. — A  person  who 
institutes  or  prosecutes  an  action  or  other  proceeding  in  the  name 
of  another  without  his  consent  and  contrary  to  the  statutes,  is 
guilty  of  a  misdemeanor,  punishable  by  imprisonment  not  exceed- 
ing six  months. 

3  R  a,  859,  §  1;  2  R  a  (Edm.),  571,  §  1;  1  R  L.,  174,  §  10;  Code  Civ. 
Proc.,S1900. 

§  159.  Maliciously  procuring  search  warrant. — A  person 
who  maliciously,  and  without  probable  cause,  procures  a  search 
warrant  to  be  issued  and  executed,  is  guilty  of  a  misdemeanor. 

See  U.  S.  Const,  fourth  amendment. 

§  160.  Unauthorized  communications  with  convict  in 
state  prison. —  A  person  who,  not  being  authorized  by  law,  or 
by  a  written  permission  from  an  inspector,  or  by  the  consent  of 
the  warden,  has  any  communication  with  a  convict  in  a  state  prison, 
or  brings  into  or  conveys  out  of  any  state  prison  any  letter  or 
writing  to  or  from  a  convict,  is  guilty  of  a  misdemeanor. 

Laws  1847,  eh.  400,  §  7;  Code  dim.  Proc.,  §  56. 

§  161.  N^lect  to  return  names  of  constables. —  A  town 
clerk  who  willfully  omits  to  return  to  the  county  clerk  the  name 
of  a  person  who  has  qualified  as  constable,  pursuant  to  law,  is 
punishable  by  a  fine  not  exceeding  ten  dollars. 
.,  128,  §  8;  Laws  1819,  §  31. 
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§  162.  Falsely  certifying,  etc.,  as  to  dues.  —  An  officer 
authorized  by  law  to  record  a  conveyance  of  real  property,  or  of 
any  other  instrument,  which  by  law  may  be  recorded,  who  know- 
ingly and  falsely  certifies  that  such  a  conveyance  or  instrument 
has  been  recorded,  is  guilty  of  a  felony. 

2  R  L.,  870,  §  5;  2  Laws  1828,  p.  15. 

§  163.  Other  fUse  oertiflcates.  —  A  public  officer  who,  being 
authorized  by  law  to  make  or  give  a  certificate  or  other  writing, 
knowingly  makes  and  delivers  as  true  such  a  certificate  or  writing, 
containing  any  statement  which  he  knows  to  be  false,  in  a  case 
where  the  punishment  thereof  is  not  expressly  provided  by  law, 
is  guilty  of  a  misdemeanor. 

New. 

§  164.  Penalty  for  recording,  etc.,  without  acknowl- 
edgment. —  A  public  officer  authorized  to  file  or  record  any 
instrument  or  conveyance  of,  or  affecting  property  which  is  duly 
proved  or  acknowledged,  who  knowingly  files  or  records  any  such 
instrument  or  conveyance  which  is  not  accompanied  by  a  certifi- 
cate according  to  law,  of  the  proof  or  acknowledgment,  is  guilty 
of  a  misdemeanor. 

See  1  R  L.,  871,  g  8. 

The  recording  officer  may  refuse  to  register  a  deed  acknowledged  x  before 
one  who  had  no  title  to  the  office,  by  virtue  of  which  he  claimed  to  take  the 
acknowledgment.    (People  v.  Brown,  7  Wend.,  498.) 

§  165.  False  auditing  and  paying  claims.  —  A  public 
officer,  or  a  person  holding  or  discharging  the  duties  of  any 
office  or  place  of  trust  under  the  state,  or  in  any  county, 
town,  city  or  village,  a  part  of  whose  duties  it  is  to  audit* 
allow  or  pay,  or  take  part  in  auditing,  allowing  or  paying 
claims  or  demands  upon  the  state,  or  such  county,  town,  city  or 
Tillage,  who  knowingly  audits,  allows  or  pays,  or  directly  or 
indirectly  consents  to,  or  in  any  way  connives  at  the  auditing, 
allowance  or  payment  of  any  claim  or  demand  against  the  state, 
or  such  county,  town,  city  or  village,  which  is  false  or  fraudulent 
or  contains  charges,  items  or  claims  which  are  false  or  fraudulent, 
is  guilty  of  felony,  punishable  by  imprisonment  for  not  less  than 
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two,  or  more  than  five  years,  or  by  a  fine  not  exceeding  five 
thousand  dollars,  or  by  both. 

1  R.  a,  549,  §  28;  Laws  1875,  cfa.  19,  §§  1,  2,  3. 

If  a  supervisor,  acting  as  a  member  of  the  board,  corraptlj,  unlawfolly 
and  partially  votes  that  an  account  presented  against  the  county  is  a  county 
charge,  be  allowed  and  made  a  charge  against  the  county,  he  is  guilty  of  a 
misdemeanor,  and  may  be  indicted  therefor.  .{PeopU  v.  Hocking,  50  Barb.,  573.) 

§  166.  False  auditing:  and  paying  claims. — A  person 
who,  being  or  acting  as  a  public  officer  or  otherwise,  by  willfnlly 
anditing  or  pajong,  or  consenting  to,  or  conniving  at  the  aaditing 
or  payment  of  a  false  or  fraudulent  claim  or  demand,  or  by  any 
other  means,  wrongfully  obtains,  receives,  converts,  disposes  of  or 
pays  out  or  aids,  or  abets  another  in  obtaining,  receiving,  convert- 
ing, disposing  of,  or  paying  out  any  money  or  property,  held, 
owned,  or  in  the  possession  of  the  state,  or  of  any  city,  county  or 
village,  or  other  public  corporation,  or  any  board,  department, 
agency,  trustee,  agent  or  officer  thereof,  is  guilty  of  a  felony, 
punishable  by  imprisonment  for  not  less  than  three  nor  more 
than  five  years,  or  by  a  fine  not  exceeding  five  times  the  amount 
or  value  of  the  money  or  the  property  converted,  paid  out,  lost 
or  disposed  of  by  means  of  the  act  done  or  abetted  by  such  per- 
son, or  by  both  such  imprisonment  and  fine.  The  amount  of  any 
such  fine  when  paid  or  collected,  shall  be  paid  to  the  treasury  of 
the  corporation  or  body  injured.  A  conviction  under  this  sec- 
tion forfeits  any  office  held  by  the  offender,  and  renders  him 
incapable  thereafter  of  holding  any  office  or  place  of  trust. 

1  R  S.,  549,  §  28;  Laws  1875,  ch.  10,  §§  1-3;  see  §  672,  poiL 

§  167.  False  auditing  and  paying  daims.  —  A  transfer  in 
whole  or  part  of  any  deposit  with  any  bank  or  other  depositary, 
or  of  any  credit,  claim  or  demand  upon  such  depositary,  whereby 
the  right,  title  or  possession  of  the  owner  or  holder  of  such 
deposit,  or  of  any  custodian  thereof,  is  impaired  or  affected,  is  a 
conversion  thereof  under  the  last  section. 

1  R  S.,  550,  §  20;  Laws  1875.  ch.  10,  §§  1,  2,  8. 
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CHAPTER  VIII. 

OONBPIBAOY. 

Section  168.  Conspiracy  defined. 

169.  CJonspiracies  against  peace,  etc. 

170.  No  other  conspiracies  punishable. 

171.  Overt  act,  when  necessary. 

« 

§  168.  CoiiBi)iracy  deflnecL  —  If  two  or  more  persoiifl  con- 
Bpire,  either 

1.  To  commit  a  crime ;  or 

2.  Falsely  and  maliciously  to  indict  another  for  a  crime,  or  to 
procure  another  to  be  complained  of  or  arrested  for  a  crime ;  or 

3.  Falsely  to  institnte  or  maintain  an  action  or  special  pro- 
ceeding; or 

4.  To  cheat  and  defraud  another  out  of  property,  by  any  means 
which  are  in  themselves  criminal,  or  which,  if  executed,  would 
amount  to  a  cheat,  or  to  obtain  money  or  any  other  property  by 
false  pretenses ;  or 

5.  To  prevent  another  from  exercising  a  lawful  trade  or  calling, 
or  doing  any  other  lawful  act,  by  force,  threats,  intimidation,  or 
by  interfering  or  threatening  to  interfere  with  tools,  implements, 
or  property  belonging  to  or  used  by  another,  or  with  the  use  or 
employment  thereof ;  or  • 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or  obstruc- 
tion of  justice,  or  of  the  due  administration  of  the  laws ; 

Each  of  them  is  guilty  of  a  misdemeanor. 

3  R  8.,  970,  §  8;  2  R  8.  (Edm.),  714,  §  8;  1  R  L.,  173,  §  8;  2  Whar.  Or. 
L.,  §  1337;  1  R  L.,  178,  ^  3;  see,  also.  Laws  1870,  ch.  19;  Laws  1860,  p.  179, 
ch.  103,  ^§  5,  6. 

Any  combination  between  two  or  more  persons  to  do  an  unlawful  act,  or  to 
do  a  lawful  act  in  an  unlawful  manner,  is  indictable  as  a  conspiracy.  (Peoples, 
Trequeer,  1  Whar.  Cr.  Cas.,  142;  State  v.  Mayherry,  48  Met.,  218;  Cam,  v.  Hunt, 
4  Met.,  Ill;  State  v.  Ba/mum,  15  N.  H.,  396.) 

(a)  Ooxnbination  of  joumeyxnen.  —  A  combination  of  journeymen 
which  attempts  by  threats  and  fines  to  coerce  others  to  join  in  a  '*  strike"  is  a 
conspiracy.  (People  v.  Mdvin,  Yates'  8.  C,  111;  2  Whar.  Cr.  Cas.,  269;  6  C. 
H.  Rec,  85;  PeopU  v.  FiOt^,  14  Wend.,  9;  State  v.  BartleU,  30  Me.,  132; 
Stats  V.  Hewette,  31  id.,  396;  Ctm.  v.  Ridgeway,  2  Ashm.,  247..) 

{b)  Trades  unionB.  —  Trades  unions  not  unlawful  unless  they  interfere 
with  those  not  members.  {Master  Steeedoree*  Ass.  v.  WaUsh,  2  Daly,  1;  1  Laws 
1870,  ch.  19,  p.  80.) 
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(c)  Sailors. — A  combination  of  sailors'  boarding-house  keepers  not  to  ship 
Any  seamen  at  the  office  of  certain  notaries  is  a  conspiracy.    {Emmanuels  ecue, 

6  C.  H.  Rec,  83;  PeapU  v.  Melvin,  2  Wh.  Cr.  C,  262;  People  v.  Fisher,  14  Wend., 
9;  Van  Mater  v.  Babcoek,  23  Barb.,  633.) 

In  1827  an  indictment  did  not  lie  for  a  conspiracy  to  cheat  and  defraud 
another  by  indirect  means.    (Lambert  y.  People,  0  Cow.,  578.) 

(d)  Must  be  to  coxnxnit  a  crime.  —  IJnle&s  the  conspiracy  was  to  commit 
a  crime  the  indictment  should  particularly  set  forth  the  means  intended  to  be 
used  by  the  conspirators,  and  show  them  to  be  criminal.    {People  v.  EeJtford, 

7  Cow.,  585.) 

(e)  Fraud. — An  agreement  between  three  persons  to  obtain  goods  by  fraud 
and  false  representations  is  an  indictable  conspiracy.  {Lewis*  ease,  5  C.  H. 
Bee  ,  129.) 

(/)  Unlawful'act. — A  confederation  to  do  some  act  known  to  be  unlawful 
must  be  shown.    {McD&rmufs  ease,  4  id.,  12.) 

{g)  Inference  of  confederation. — Any  combination  between  two  or  more 
persons  is  a  conspiracy  when  a  crime  is  intended,  whether  successfully  or  not, 
and  confederation  may  be  inferred  from  all  the  circumstances.  {Storm^s  ease, 
1  id.,  169;  Adams  y.  People,  9  Hun,  89.) 

(A)  Deceased  i>erson. — A  prisoner  may  be  conyicted  of  a  conspiracy  with 
a  deceased  person.    {People  y.  Olcott,  2  Johns.  Cas.,  801.) 

{i)  Overt  act, —  No  oyert  act  necessary  to  constitute  the  crime.  {People  y. 
Mather,  4  Wend.,  229  ;  Com.  y.  Putnam,  29  Penn.  State,  296;  State  y.  Mickey, 
4  Halst.,  293;  Alderman  y.  People,  4  Mich.,  414;  State  y.  ^j^,  31  Me.,  386; 
Eaaen  y.  Com,,  23  Penn.  St ,  355;  Isaacs  y.  State,  48  Miss.,  234.) 

(j)  '^Particeps  criminis." — All  Who  accede  to  a  conspiracy  are  guUty. 
{People  y.  Mather,  4  Wend.,  229.) 

{k)  O^ert  act  and  conspiracy.  —  If  the  agreement  be  entered  into  in  one 
county,  and  the  oyert  act  be  committed  in  another,  the  conspirators  may  be 
indicted  in  the  latter  county.    (Id.) 

{ I )  Venue. — The  yenue  may  be  laid  in  either.    {Id.) 

An  indictment  for  conspiracy  must  allege  that  some  specific  act  of  a  crim- 
inal nature  was  agreed  to  be  performed,  or  that  some  lawful  act  was  to  be 
compassed  in  an  unlawful  manner.    (Cromtoeirs  case,  8  C.  H.  Rec,  34.) 

{m)  Obtaining  goods  by  conspiracy.  —  An  indictment  for  conspiracy  to 
obtain  goods  is  maintainable,  though  it  does  not  set  forth  the  means  used. 
{SehoOz^s  ease,  5  C.  H.  Rec,  112;  2  Wh.  Cr.  Cas.,  617.) 

( n )  Suppression  of  evidence.— In  an  indictment  for  a  conspiracy,  charging 
the  suppression  of  evidence,  etc ,  it  is  enough  to  prove  that  propositions  of  a 
corrupt  nature  were  made  to  witness  without  showing  the  acceptance  of  them. 
{People  v.  Chase,  16  Barb.,  495.) 

{o)  XTnlawful  intent.  —  The  unlawful  intent  is  to  be  inferred  from  all  the 
circumstances  of  the  case.  {People  v.  Brad,  2  Wh.  C.  C,  219;  People  v.  Mother, 
Id.,  246;  People  v.  Powdl,  63  N.  Y.,  88;  6  Hun,  169.) 

(p)  Indictment.  —  An  indictment  alleging  a  conspiracy  to  do  an  unlawful 
act  to  the  prejudice  of  the  people  generally  is  enougfau  {Malone*s  ease,  2  C.  H. 
Rec ,  22.) 
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{q)  Proof  of  overt  act. — To  convict  of  a  conspiracy  it  is  not  necessary  to 
prove  an  overt  act  in  pursuance  of  it.    (Duprey's  case,  4  id.,  121.) 

( r )  Trial.  —  On  the  trial,  on  an  indictment  for  a  conspiracy  to  obtain  a 
check,  it  is  immaterial  whether  it  was  paid  or  not.    (Bobbins*  ease,  4  id.,  1.) 

(s)  Clerk  and  employer. — A  clerk  may  be  convicted  for  a  conspiracy  with 
his  employer.    {Id,) 

(t)  With  persons  unknown.  —  On  an  indictment  charging  a  conspiracy 
with  A.,  and  other  persons  imknown,  it  is  enough  to  prove  a  conspiracy  with 
any  person  other  than  A.    {Duprey's  case,  4  C.  H.  Rec,  121.) 

( t^ )  Cheating  and  defrauding*.  —  On  an  indictment  to  cheat  and  defraud, 
the  judgment  should  be  several,  and  not  joint.  (March  v.  PeapU,  7  Barb.,  891.) 

(f>)  Act  innocent  in  itselil — To  make  an  agreement  between  two  or  more 
parties  to  do  an  act,  innocent  in  itself,  a  criminal  conspiracy,  it  is  not  enough 
that  the  act  is  prohibited  by  statute,  but  the  agreement  must  have  been  entered 
into  with  criminal  intent.    (People  v.  PoioeU,  63  N.  Y.,  88;  5  Hun,  169.) 

(w)  Conspiracy  to  counterfeit.— (ifa2i97i«'«(;a«6,  2  G.  H.  Rec,  22.) 

(x)  Fraudulent  combination  to  extort  money. —  A  fraudulent  combina- 
tion to  extort  money  by  commencing  suits  against  a  person  is  indictable  as  a 
conspiracy.    (Leggett  v.  Postley,  2  Paige,  599.) 

(y)  Fellow  conspirators ;  new  parties.  —  Whenever  a  new  party  concurs 
in  the  plans  originally  formed,  and  comes  in  to  aid  in  their  execution,  he 
becomes  a  fellow  conspirator.  (2  Esp.  Gas.,  719;  People  v.  Mather,  4 
Wend.,  229.) 

§  169.  Conspiracies  against  peace,  etc.  —  If  two  or  more 
persons,  being  out  of  this  state,  conspire  to  commit  any  act  against 
the  peace  of  this  state,  the  commission  or  attempted  commission 
of  which,  within  this  state,  would  be  treason  against  the  state, 
they  are  punishable  by  imprisonment  in  a  state  prison  not  exceed- 
ing ten  years. 
Kew. 

§  170.  No  other  conspiracies  punishable.  —No  conspiracy 
is  punishable  criminally  unless  it  is  one  of  those  enumerated  in 
the  last  two  sections,  and  the  orderly  and  peaceable  assembling  or 
co-operation  of  persons  employed  in  any  calling,  trade  or  handi- 
craft for  the  purpose  of  obtaining  an  advance  in  the  rate  of  wages 
or  compensation,  or  of  maintaining  such  rate,  is  not  a  conspiracy. 

8  R  8.,  971,  §§  8,  9;  2  R  8.  (Edm.),  714,  §  9. 

(a)  Combination  of  Journeymen.  —  A  combination  of  journeymen 
which  attempts  by  threats  and  lines  to  coerce  workmen  to  Join  in  a  "  strike," 
is  a  conspiracy.  (People  v.  Melvin,  Yates'  8.  C,  111;  2  Whar.  C.  C,  262; 
People  V.  FWier,  14  Wend.,  9.) 

(b)  Trades  unions.  —  A  trades  union  not  indictable  unless  they  interfere 
with  the  rights  of  those  not  members.  (Master  Stevedores*  Ass.  v.  Walsh,  2 
Daly,  1:  Laws  1870,  eh.  119.) 
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§  171.  Overt  act,  when  necessary.  — No  agreement  except 
to  commit  a  felony  upon  the  person  of  another,  or  to  commit 
arson  or  burglary,  amounts  to  a  conspiracy,  unless  some  act  beside 
such  agreement  be  done  to  effect  the  object  thereof,  by  one  or 
more  of  the  parties  to  such  agreement. 

8  R  B.,  971,  §  10;  2  R.  B.  (Edm.),  714,  §  10;  2  Whar.  Cr.  L.,  §  1382. 

(a)  Agreement  to  do  an  imlawfal  act.  —  Hdd,  that  the  crime  of  con- 
spiracy to  effect  an  unlawful  act  is  perfect  when  the  agreement  to  do  the  act 
iB  concluded.  No  overt  act  need  be  shown.  {People  v.  Mather,  4  Wend.,  229 ; 
Morgan's  abdueiion  com.) 

(h)  Indictment  for  conspiracy.  —  Under  the  Bevised  Statutes  an  indict- 
ment in  all  cases  for  conspiracy,  except  agreements  to  commit  a  felony 
upon  the  person  of  another,  or  to  commit  arson  or  burglary,  must  contain  a 
charge  of  one  or  more  overt  acts,  some  one*  of  which  must  be  moved  upon 
the  trial.    (People  v.  Ghaee,  16  Barb.,  495.) 

(c)  Kg  pvert  act  need  be  proved.  —  To  convict  of  a  conspiracy  it  is 
not  necessary  to  prove  any  overt  act  in  pursuance  of  it.  (Dupreife  ccm, 
4  C.  H.  Bee.,  121.) 


TITLE  IX. 

OF  CBIHES  AGAINST  THE  PEB60N. 

Chafteb    L  Suicide, 
n.  Homicide. 
IIL  Maiming. 
IV.  Kidnapping. 
Y.  Assaults. 
VI.  Bobbery. 

VIL  Duels  and  challengea 
Vni.  LibeL 

CHAPTER  I. 

BUICIDE. 

Bbction  172.  Suicide  defined. 

178.  No  forfeiture  imposed  for  suicide. 
174  Attempting  suicide. 
176.  Aiding  suicide. 

176.  Abetting  an  attempt  at  suicide. 

177.  Incapacity  of  person  aided,  no  defense. 

178.  Punishment  of  attempting  suicide. 

§  172.  Suicide  definecL—  Suicide  is  the  intentional  taking  of 
one's  own  life. 

New. 
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§  173.  No  forfeiture  imposed  for  suicide.  —  Although  sui- 
cide is  deemed  a  grave  public  wrong,  yet  from  the  impossibility 
of  reaching  the  successful  perpetrator,  no  forfeiture  is  imposed. 

8  R  S.,  994,  §  42;  see  §  710,  past;  Com,  v.  Mink,  228  Mass.,  422;  R  v. 
Moody,  6  Cox  C.  C,  468;  R,  y.  Burgess,  L.  &  C,  258;  9  Cox  C.  C.^  247. 

§  174.  Attempting  suicide. — A  person  who,  with  intent  to 

take  his  own  life,  commits  upon  himself  any  act  dangerous  to ' 

human  life,  or  which,  if  committed  upon  or  towards  another 

person  and  followed  by  death  as  a  consequence,  would  render  the 

perpetrator  chargeable  with  homicide,  is  guilty  of  attempting 

suicide. 

New.  (See  %  22,  anie;  BexY,  Doody,  6  Cox  C.  C,  463;  Oom.  ▼.  Bmiwi, 
105  Mass.,  162.) 

§  175.  Aiding  suicide. — A  person  who  willfully,  in  any 
manner,  advises,  encourages,  abets  or  assists  another  person  in 
taking  the  latter's  life,  is  guilty  of  manslaughter  in  the  first 
degree. 

8  R.  S.,  982,  §  7;  2R  S.  (Edm.),  680,  §  7;  BUjbMwmyf.  State,  28  Ohio  St., 
14(5;  Com.  v.  Borum,  18  Mass.,  856. 

To  counsel  another  to  commit  suicide,  and  he  does  commit  it  in  conse- 
quence thereof,  the  counselor  is  guUty  of  murder.  {Com,  y.  Bowen^  2  Whar. 
Cr.  C,  226.) 

The  presumption  of  law,  is  that  the  criminal  advice  has  the  influence  and 
effect  intended  by  the  adviser.    (Id.) 

§  176.  Abetttng  an  attempt  at  suicide.  —  A  person  who 
willfully,  in  any  manner,  encourages,  advises,  assists  or  abets 
another  person  in  attempting  to  take  the  latter's  life,  is  guilty  of 
a  felony. 

New.    {Biackl^wm  v.  State,  28  Ohio  St,  146;  Com.  v.  Botoen,  supra.) 

§  177.  Incapacity  of  person  aided  no  defense.  — It  is  not 

a  defense  to  a  prosecution  under  either  of  the  last  two  sections, 
that  the  person  who  took,  or  attempted  to  take,  his  own  life,  wafl 
not  a  person  deemed  capable  of  committing  crime. 
New.. 

§  178.  Piinlflhment  of  attempting  suicide.  —  Eyery  per- 
son  guilty  of  attempting  suicide  is  guilty  of  felony,  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  two  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 

New.    (Blaekbum  v.  State,  28  Ohio  St.,  146.) 
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CHAPTER  IL 

HOMIGIDB. 

Bbction  179.  Homicide  defined. 

180.  Different  kinds  of  homicide. 
18L  Wliat  proof  of  death  is  required. 
182.  Common-law  petit  treason  is  homicide. 

188.  Murder  in  first  degree  defined. 
184.  Murder,  second  degree. 

186.  Duel  fought  out  of  this  state. 

186.  Punishment  of  murder  in  first  degree,  how  punished. 

187.  Murder  in  second  degree,  how  punished. 
'188.  Manslaughter  defined. 

189.  Manslaughter  in  the  first  degree. 

190.  Killing  unborn  quick  child. 

191.  Killing  unborn  quick  child,  by  administering  drugs,  etc 

193.  Manslaughter  in  first  degree,  how  punished. 
198.  Manslaughter  in  second  degree. 

194.  Women  taking  drugs,  etc. 

195.  By  negligent  use  of  machinery. 

196.  Owner  of  animals. 

197.  Killing  by  oyerloading  passenger  vessel.- 

198.  Liability  of  persons  in  charge  of  steamboats. 

199.  Liability  of  persons  in  charge  of  steam  engines. 

200.  Liability  of  physicians. 

201.  Liability  of  persons  making  or  keeping  gunpowder  contrary  to 

law. 

202.  Punishment  of  manslaughter  in  second  degree. 
208.  Homicide,  when  excusable. 

204.  Justifiable  homicide. 
206.  Justifiable  homicide. 

§  179.  Homicide  defined.  —  ^^omicide  is  the  killing  of  one 
human  being  by  the  act,  procurement  or  omiesion  of  another. 

8  R  S.,  982,  §  1 ;  2  R.  8.  (Edm.),  677,  §  1 

(a)  Malice. —  Homicide  is  presumed  to  be  maycious  until  the  contrary 
appears.    (PtapU  v.  McLeod,  1  Hill,  377;  iVopfo  r.  Ktrby,  2  Park.,  28.) 

{h)  Oomxnitted  by  one  of  several. —  If  a  homicide  is  committed  by  one 
of  several  persons,  in  the  prosecution  of  an  unlawful  purpose  or  common 
design,  in  which  the  parties  have  united,  and  to  effect  which  they  have  assem- 
bled, all  are  liable  to  answer  criminally  for  the  act;  and  if  such  homicide, 
committed  within  the  common  purpose,  is  murder,  all  are  guilty  of  murder, 
(BuloffY.  People,  45  N.  Y.,  218;  Slq^p  v.  StaU,  11  Ind.,  62;  Bsople  v.  TTewdy,  45 
Cal.,  289;  State  v.  AnOumy,  1  McCord,  285;  Poople  v.  Pool,  27  Cal.,  572;  U,  8. 
V.  Boss,  1  Qallis,  624;  People  v.  Vasqit&r,  49  CaL,  560;  Peopls  v.  Geiger,  Id., 
643;  State  v.  Nash,  7  la.,  347;  Olein  v.  State,  33  Ind.,  418;  People  v.  ITnapp, 
26  Mich.,  106.) 
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(c)  Infant. —  An  infant  between  the  age  of  seven  and  fourteen  years  may 
commit  the  crime  of  homicide.    {Oodfrey  v.  State,  81  Ala.,  823.) 

( d )  Malpractice. —  Death  resulting  from  unskillful  treatment  on  the  part 
of  physician  may  be  homicide.  {JPiiT9on%  y.  &aie,  21  Ala.,  800;  8UUe  v.  Scott, 
12  La.,  181;  McAlUter  v.  StaU,  17  Ala.,  484;  Com.  y.  OorOey,  118  Mass.,  1; 
State  y.  Murphy,  38  la.,  270;  Com.  y.  HackeU,  2  Allen,  180;  Coffman  y.  Com,, 
1  Bush  [Ey.],  495;  StaU  y.  Morea,  2  Ala.,  275;   Po/rmme  y.  StaU,  21  id.,  800.) 

§  180.  Different  kinds  of  homicide.  —  Homicide  is  either 

1.  Murder; 

2.  Manslaughter; 

8.  Excusable  homicide ;  or, 
4.  Justifiable  homicide. 

3  R  8.  (Edm.),  677,  8  4. 

Prosecution  must  establish  the  grade  of  offense.  There  is  no  legal  implica- 
tion of  murder.    {Stokee  y.  People,  58  N.  Y.,  164.) 

§181.  (Amended  1882.)  What  proof  of  death  is  reqtiired.— 

No  person  can  be  convicted  of  murder  or  manslaughter  unless  the 
death  of  the  person  alleged  to  have  been  killed  and  the  fact  of 
killing  by  the  defendant,  as  alleged,  are  each  established  as 
independent  facts;  the  former  by  direct  proof  and  the  latter 
beyond  a  reasonable  doubt. 

New. 

(a)  OorpuB  delictL  — No  person  can  be  convicted  of  a  felony  unless  the 
eorpue  delicti  be  first  shown.  {Plunkefs  caee,  8  C.  H.  Rec.  187;  Ruloff  v.  People, 
18  N.  Y.,  179;  reversing,  8  Park.,  401;  People  v.  Wileon,  Id.,  1»9.) 

An  uncorroborated  confession  made  out  of  court,  without  other  proof  of 
the  eoTpue  deUeU,  will  not  justify  a  conviction.  {People  v.  Henrieegy,  15  Wend., 
147;  PeopU  v.  Badgley,  16  id.,  58.) 

The  corpus  delicti  must  be  shown  beyond  a  reasonable  doubt.  (People  v. 
Schryver,  42  N.  Y.,  1;  overruling,  Patterson  v.  People,  46  Barb.,  625  ;  Dcmt^ 
ease,  8  G.  H.  Rec,  45.) 

The  corpus  delicti  in  homicide  has  two  components,  namely,  death  as  the 
result,  and  the  criminal  agency  of  another  as  the  cause.  There  must  be  direct 
proof  of  the  one  or  the  other;  but  if  one  be  proved  by  direct  evidence,  the 
other  may  be  established  by  circumstances.    (People  v.  Bpnnett,  49  N.  Y.,  187.) 

§182.  Ctommon-law  petit  treason  is  homicide.  —  The 

rules  of  the  common  law,  distinguishing  the  killing  of  a  master 
by  his  servant,  and  of  a  husband  by  his  wife,  as  petit  treason,  are 
Abolished ;  and  those  homicides  are  punishable,  when  not  justifi- 
able or  excusable,  as  prescribed  by  this  Code. 

8  R  S.,  929,  8  8;  2  R  S.  (Edm.),  677,  §  8;  1  R  L.,  67,  §  8. 
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§  183.  (Amended  1882.)  Murder  in  first  degree  defined*— 

The  killing  of  a  human  being,  unless  it  is  excusable  or  justifiable, 
is  murder  in  the  first  degree  when  committed,  either 

From  a  deliberate  and  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  another ;  or, 

By  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without  a 
premeditated  design  to  effect  the  death  of  any  individual;  or 
without  a  design  to  effect  death,  by  a  person  engaged  in  the  com- 
mission of,  or  in  an  attempt  to  commit  a  felony,  either  upon  or 
affecting  the  person  killed  or  otherwise ;  or, 

When  perpetrated  in  committing  the  crime  of  arson  in  the 
first  degree. 

8  R.  8.,  928,  §  6;  2  R.  8.  (Edm.).  677;  §  5. 

(a)  Intent.  — To  constitute  the  crime  of  murder  there  must  either  be  an 
intent  to  kill  or  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life.  {People  v.  Campbell,  EduL  8.  C , 
807;  People  v.  Ha/yee,  Id.,  582;    Peovle  v.  Demne,  Id.,  594.) 

The  intentional  killing  of  a  human  being  without  provocation,  and  not  in 
sudden  combat,  is  murder,  without  regard  to  the  degree  of  deliberation.  It 
is  enough  that  the  intent  to  kill  precede  the  act  (People  v.  Clark,  7  N.  Y., 
885;  People  y,  StiUttan,  Id.,  896;  Walters  y.  People,  6  Park.,  15;  18  Abb.,  147; 
O'Brien  v.  People,  48  Barb.,  274;  Lanergan  v.  People,  6  Park.,  209;  50  Barb., 
266;  People  v.  Austin,  1  Park.,  154;  7  N.  Y.  Leg.  Obs.,  17;  People  v.  8hay,  4 
Park.,  844.) 

(h)  At  conunon  law.  —  To  drown  one's  children  to  prevent  them  from 
coming  to  want  is  murder  at  conunon  law.    {People  v.  Kirby,  2  Park.,  28.) 

(c)  Accessory.  —  The  crime  of  an  accessory  before  the  fact  is  murder. 
(People  V.  Mather,  4  Wend.,  229.) 

(.(2)  Malice. — Homicide  is  presumed  to  be  malicious  till  the  contrary 
appear.    (People  v  McLeod,  1  Hill,  877;  People  v.  White,  24  Wend.,  620.) 

A  killing  by  means  of  poison  implies  malice.  (People  v.  Smick,  1  Wh.  Cr. 
Cas.,  269;  1  C.  H.  Rec.,  185.) 

Trilling  of  person  disguised'  and  armed  is  murder,  though  without  intent  to 
kilL    (PeopU  v.  Van  Steenbergh,  1  Park.,  89.) 

(e)  Dan^rons  weapon.  —  The  infliction  of  a  deadly  blow  on  the  head 
with  a  dangerous  weapon  is  murder  in  first  degree.  (FMter  v.  People,  50  N.  Y., 
598.) 

The  inference  of  an  intent  to  kill  may  be  drawn  from  the  use  of  a  deadly 
weapon  and  the  manner  in  which  it  is  used.  (People  v.  Rogers,  18  Abb.  [N.  8.], 
870.) 

If  a  deadly  weapon  be  used,  the  suddenness  of  the  affray  will  not  reduce 
the  killing  to  manslaughter.  (People  v.  Tuhi,  2  Wh.  C.  C,  242;  People  v. 
Austin,  1  Park.,  154;  People  v.  8hay,  4  id.,  844.) 

It  is  murder  to  discharge  a  loaded  gun  at  another  with  malice  aforethought 
whereby  death  ensues.    (Smithes  ease,  2  C.  H.  Rec,  77.) 


§  183.]  OF  THE  State  of  New  York.  75 

Where  a  number  of  persons  meet  together  by  concert,  with  dangerous 
weapons,  to  attack  another,  and  death  ensues,  all  are  guilty  of  murder. 
{PeopU  V.  QarreUan,  2  Wh.  Cr.  C,  247;  Ruloff  v.  P^le,  45  N.  Y.,  213;  5 
Lans.,  261;  11  Abb.  Pr.,  245.) 

(/)  In  attempting^  an  oflEbnse  leas  than  felony. — Where  the  death  ensues 
in  consequence  of  an  intentional  violence,  he  may  be  convicted  of  murder. 
(JP^pU  V.  BeetoT,  19  Wend.,  569.) 

{g)  Without  premeditation. — A  killing  without  premeditated  design  to 
take  life,  though  perpetrated  by  such  acts  as  are  eminently  dangerous  to  the 
person  killed,  is  not  murder.    (Darry  v.  Peopie,  10  N.  Y.,  120;  2  Park.,  606.) 

(h)  Apprehension  of  danger. — Mere  apprehension  of  danger,  followed 
by  no  overt  act,  will  not  excuse  a  homicide.  (Rsal  v.  People,  42  N.  Y.,  270; 
65  Barb.,  551;  8  Abb.  [N.  8. J,  311.)  Nor  will  previous  ill  treatment  on  the 
part  of  the  deceased.    (Id.) 

(i)  Personal  hostility.  —  Evidence  of  personal  hostility  on  part  of  pris- 
oner towards  deceased  is  admissible.  (Friery  y,  PeopU,  2  Eeyes,  424;  2  Abb. 
Dec,  215;  54 Barb..  819.) 

Death  is  occasioned  by  a  blow  received,  even  when  deceased,  in  a  fit  of 
delirium,  tears  open  the  wound.    (Stanton's  case^  2  C.  H.  Kec.,  164.) 

(j)  Indictment  for  murder. —  Revised  Statutes  have  not  changed  com- 
mon-law form  of  indictment  for  murder;  nor  has  the  act  of  1802,  dividing 
murder  into  two  degrees.    (Fttegerrold  v.  People,  37  N.  Y.,  413;  49  Barb.,  122.) 

( k )  No  legal  implication  of  murder. —  On  a  trial  for  murder,  the  prosecu- 
tion must  show  the  grade  of  the  offense.  There  is  no  legal  implication,  from 
the  fact  of  the  killing,  that  the  act  was  murder.    (Stokes  v.  People,  53  N.  Y.,  164.) 

(I)  Proof  of  intoxication  admissible. —  Defense  may  prove  that  prisoner 
was  intoxicated  when  crime  was  committed.  (JBkuttoood  v.  PiBople,  3  Park.,  25; 
14N.  Y.,562.) 

Jury  not  bounu  to  infer  the  absence  of  premeditation  from  fact  of  intoxica- 
tion.   (aBfien  v.  People,  48  Barb.,  274.) 

(m)  Burden  of  proof  as  to  intent  rests  upon  the  prosecution.  ( Wilson 
v.  i%opfo,  4  Park.,  619.) 

( n )  Corpus  delictL —  On  a  trial  for  murder,  there  must  be  direct  proof  of 
the  corpus  delicti,  that  is,  of  the  death,  either  by  the  finding  and  identification 
of  the  body,  or  by  proof  of  criminal  violence  adequate  to  produce  death,  and 
exerted  in  such  a  manner  as  to  account  for  its  disappearance,  before  the 
agency  of  the  prisoner  can  be  established  by  circumstantial  evidence.  (Ruloff 
v.  People,  18  N.  Y.,  179.) 

Jury  must  be  satisfied  that  death  was  the  result  of  poison  before  they  can 
convict.    (People  v.  SeUtck,  1  C.  H.  Rec,  185.) 

(o)  Killing  by  an  instrument  unknown. —  In  a  case  where  the  indict- 
ment charges  that  the  killing  was  done  by  an  instrument  unknown,  evidence 
that  it  was  done  by  a  pistol  is  admissible.  (People  v.  CoU,  3  Hill,  432;  Seal  v. 
People,  42  N.  Y.,  270;  55  Barb.,  551;  8  Abb.  [N.  8.],  314.) 

On  a  trial  for  murder  of  bastard  child,  it  must  be  shown  that  it  was  bom 
alive.    (Davis'  case,  3  C.  H.  Rec,  45.) 

( p )  General  verdict  of  g^uilty  means  murder  in  first  degree.  (Kennedy 
V.  PeopU,  39  N.  Y.,  245.) 
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(q)  Sentence  of  death.  —  On  a  general  verdict  of  guilty  upon  an  indict- 
ment for  murder  in  the  usual  form,  sentence  of  deatli  may  be  pronounced. 
(FUzgerrM  v.  People,  87  N.  Y.,  413;  49  Barb..  122.) 

The  act  of  1860  did  not  abolish  the  punishment  of  death  for  murder  in  first 
degree.  {Lowenberg  v.  People,  27  N.  Y.,  336;  5  Park.,  414;  see  Batsky  v. 
People,  29  N.  Y.,  124;  McKee  v.  P^opU,  32  N.  Y.,  239.) 

( r )  Intent,  etc.  —  When  there  is  an  intent  to  take  life,  the  crime  is  mur- 
der in  first  degree;  unless  there  be  circumstances  which  reduce  it  to  man- 
slaughter. (Shufflin  V.  People,  4  Hun,  16;  6  B.  C,  215;  62  N.  Y.,  229;  People 
V.  WaUsi,  50  How.,  204.) 

To  constitute  crime  of  murder  it  is^  enough  that  the  intent  to  kill  precede 
the  act.    (Id,) 

No  particular  period  or  amount  of  deliberation  is  necessary  to  constitute 
murder  in  first  degree.    (Dolan  v.  People,  6  Hun,  493;  64  N.  Y.,  485.) 

The  inference  of  intent  may  be  drawn  from  the  use  of  deadly  weapon,  and 
manner  in  which  it  is  used.     [People  v.  Batting,  49  How.,  392.) 

The  fact  that  the  prisoner  used  a  deadly  weapon,  and  struck  at  what  he 
knew  to  be  a  vital  part  of  the  body,  is  evidence,  though  not  conclusive,  of  an 
intent  to  take  life.     {Thomas  v.  People,  67  N.  Y.,  218.) 

The  killing  of  a  wife  by  her  husband  with  a  premeditated  design  to  take 
life,  is  murder  in  the  first  degree,  although  under  the  provocation  of  finding 
her  in  the  act  of  adultery.    (Shufflin  v.  People,  62  N.  Y.,  229;  4  Hun,  16.) 

(e)  Intent,  when  engaged  in  felony.  —  Intent  is  not  necessary  to  con- 
etitute  murder  when  engaged  in  a  felony.  (Buei  v.  People,  18  Hun,  487;  78 
IS.  Y.,  492;  Cox  v.  People,  19  Hun,  430;  80  N.  Y.,  100;  Buloff  v.  People,  45 
N.  Y.,  213;  5Lans.,  261.) 

§  184.  Murder  second  degree. — Such  killing  of  a  hmnaa 
being  is  murder  in  the  second  degree,  when  committed  with  a 
design  to  effect  the  death  of  the  person  killed,  or  of  another,  but 
without  deliberation  and  premeditation. 

8  R  S.,  928,  §  5;  2  R  8.  (Edm.),  677,  §  6,  subd.  8. 

(a)  Common-law  form  of  indictment.  —  Upon  an  indictment  for  mur- 
der in  the  common-law  form  the  prisoner  may  be  convicted  of  murder  in 
the  second  degree.  (Keefe  v.  People,  40  N.  Y.,  348;  People  v.  Thompson, 
41  id.,  1.) 

(h)  Must  be  aa  defined  by  statute.  —  A  prisoner  cannot  be  convicted 
of  murder  in  second  degree  except  it  be  brought  within  statutory  definition 
of  that  crime.    (People  v.  Skeehan,  49  Barb.,  217.) 

(e)  Intent.  —  To  constitute  murder  in  the  second  degree  there  must  be  an 
intent  to  do  bodily  harm  to  some  one,  though  the  act  be  immediately  danger- 
ous to  others.  (People  v.  Sheriff  of  Westefiester,  1  Park.,  669;  10  N.  Y.  Leg. 
Obs.,  278.) 

(d)  Ck)mniitting  another  felony. —The  killing  by  one  engaged  in  the 
commission  of  any  other  felony  than  that  of  arson  in  the  first  degree,  without 
design  to  take  life,  is  murder  in  the  second  degree.  (FitsgerrM  v.  People,  87 
N.Y.,413;  3Alb.  L.  J.,  210.) 
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(e)  Id.  — In  the  absence  of  evidence  tending  to  show  that  the  prisoner,  at 
the  time  of  the  homicide,  was  engaged  in  the  commission  of  a  felony,  there 
can  be  no  question  of  murder  in  the  second  degree.  {PeopU  v.  Uand,  4  Alb. 
L.  J.,  91.) 

(/)  Ck>nflictin8r  evidence,  effect  of  —  Upon  the  trial  of  an  indictment  for 
murder,  where  the  evidence  was  conflicting,  the  court  charged  that  the  jury, 
if  they  believed  that  the  evidence  offered  by  the  people  to  be  true,  would  be 
justified  in  finding  the  prisoner  guilty  of  murder  in  the  second  degree.  Held, 
error;  that  the  existence  of  the  intent  to  kill  was  a  question  to  be  determined 
by  the  jury  from  all  the  facts  and  circumstances.  {McKenrui  v.  PwpU,  81  N. 
Y.,  860;  10  N.  Y.  Week.  Dig.,  842.) 

§  185.  Duel  fought  out  of  this  state. —  A  person  who,  by 
previoufl  appointment  made  within  the  state,  lights  a  duel  with- 
out the  state,  and  in  so  doing  inflicts  a  wound  upon  his  antagonist, 
whereof  the  person  injured  dies ;  or  who  engages  or  participates 
in  such  a  duel,  bb  a  second  or  assistant  to  either  party,  is  guilty  of 
murder  in  the  second  degree,  and  may  be  indicted,  tried  and  con- 
victed in  any  county  of  this  state. 

8  a  S.,  028,  §  6;  2  R  S.  (Edm.),  677,  g  6;  Laws  1828,  ch.  481;  Code  (Mm. 
Proc,  §  188;  see  §§  280,  240,  post. 

To  write  and  deUver,  or  cause  to  be  delivered  to  another,  a  challenge  to 
fight  a  duel,  is  a  misdemeanor  at  common  law.    {NortorCs  case,  8  C.  H.  Rec. ,  00. ) 

And  it  is  the  province  of  the  jury  to  determine  whether  the  writing  was 
intended  as  a  chaUenge.    (WoocCs  case,  8  C.  H.  Rec.,  180.) 

§  186.  Punishmeut  of  murder  in  first  degree. —  Murder 

in  the  first  degree  is  punishable  by  death. 

8  R  S.,  028,  §  1;  2  R  8.  (Edm.),  §  1;  Laws  1862,  ch.  107;  also.  Laws  1860, 
ch.  410;  I/noenberg  v.  People,  27  N.  Y.,  846;  6  Park.,  414;  Dane  v.  People,  6 
Park.,  864;  JSxpa^te  Fbrris,  55  N.  Y.,  262;  82  How.,  411;  Uaggerty  v.  People, 
68  N.  Y.,  476.)    . 

§  187.  Murder  in  second  degree,  how  punished. — Murder 
in  the  second  degree  is  punishable  by  imprisonment  for  the 
oflEender's  natural  life. 

8  R  S.,  081,  §  80;  2  R  S.  (Edm.),  670a,  g  28;  Laws  1862,  ch.  107;  Laws 
1860,  ch.  410;  Laws  1847,  ch.  828;  Laws  1846,  ch.  118. 

§  188.  Manslaughter  defined. —  In  a  case  other  than  one  of 
those  specified  in  sections  one  hundred  and  eighty-three,  one 
hundred  and  eighty-four  and  one  hundred  and  eighty-five,  homi- 
cide, not  being  justifiable  or  excusable,  is  manslaughter. 

2  R  S.,  032,  §  1 ;  2  R  S.  (Edm.),  670a,  §  1. 

( a )  Self-defezme.  —  Homicide  in  self-defense  is  but  manslaughter,  though 
the  prisoner  did  not  first  retreat  as  far  as  he  could.  {People  v.  Uwrper,  EdnL 
S.  C,  180.) 


78  The  Penal  Code  [  §  189. 

■ 

(h)  Accidental  killing.— If  one  be  killed,  even  accideatally,  through  the 
instrumentality  of  another,  who  is  engageil  in  an  unlawful  act,  the  killing 
amounts  to  manslaughter.    {Goodwin's  case,  5  G.  H.  Rec.,  52.) 

( c )  Any  killing. —  Without  design  to  cause  death  is  manslaughter,  unless 
Justifiable  or  excusable.  {People  v.  AtLsUn,!  Park.,  291;  People  v.  HamndU, 
2  Park.,  223;  McCann  y.  People,  6  id.,  629.) 

{d)  Heat  of  passion  reduces  the  grade  of  homicide  to  manslaughter. 
{WUson  y.  People,  4  Park.,  619.) 

{e)  Death  from  fighting  is  manslaughter,  though  unintentional.  (Good- 
win's  COM,  6  C.  H.  Rec.,  9;  BeoiCs  ease.  Id.,  59;  Patterson's  case,  8  C.  H.  Rec., 
145;  Pe(^  v.  SuUivan,  7  N.  Y.,  896.) 

(/)  Survivor  in  a  prize  fight  is  guilty  of  manslaughter.  {People  y.  Tanna^ 
4  Park,  514) 

{g)  Effect  of  anger. —  Where  a  mutual  combat  has  been  for  the  moment 
terminated,  and  a  fatal  blow  is  afterwards  struck,  the  question  is  whether 
there  has  been  a  sufficient  time  to  cool,  not  whether  in  point  of  fact  he 
remained  in  the  heat  of  anger.    {People  Y.SulUvan,  7  N.  Y.,  396.) 

If  two  persons  be  engaged  in  an  affray,  and  life  be  unnecessarily  taken  by 
a  third  who  interferes  to  preserye  the  peace,  it  is  manslaughter.  {People  y. 
CoU,  4  Park,  85.) 

(A)  In  defense  of  property. —  An  unnecessary  killing  amounts  to  man- 
slaughter where  the  act  is  only  a  trespass.    {People  y.  Decine,  Edm.  S.  C,  594.) 

( i)  Carelessly  killing  another  by  discharging  a  gun  into  the  highway  in 
night-time  is  manslaughter.    {People  y.  Fuller,  2  Park.,  16.) 

{j)  Killing  of  an  adulterer  by  the  husband,  not  in  the  act  of  adultery, 
is  manslaughter.    {People  y.  Bj/an,  2  Wh.  C.  C,  47.) 

{k)  Death  by  abortion  is  manslaughter,  unless  the  child  has  quickened. 
{Evans  y.  People,  49  N.  Y.,  86.) 

{I)  Indictment  for. —  Under  an  indictment  for  manslaughter,  the  prisoner 
could  be  conyicted  of  any  degree  of  the  offense.  {People  y.  BuUer,  8 
Park,  377.) 

Where  there  is  an  intent  to  take  life,  the  crime  is  murder  in  the  first  degree, 
unless  there  are  circumstances  that  reduce  the  crime  to  manslaughter.  {Peo- 
ple V.  ^altz,  50  How.,  204.) 

§  189.  Manslaughter  in  the  first  degree. —  Such  homicide 
is  manslaughter  in  the  first  degree,  when  committed  without  a 
design  to  effect  death,  either 

1.  By  a  person  engaged  in  committing,  or  attempting  to  com- 
mit, a  misdemeanor,  affecting  the  person  or  property,  either  of 
the  person  killed,  or  of  another ;  or, 

2.  In  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner 
or  by  means  of  a  dangerous  weapon. 

8  R  8.,  982,  §§  6,  15,  16;  2  R  8.  (Edm.),  680,  §  6. 

{a)  Death  from  negligence.  —  Death  caused  by  the  burning  of  a  steun 
boat,  resulting  from  making  excessive  fires  in  order  to  race  with  another  boat, 
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is  manslaughter  in  first  degree.    (People  v.  Sheriff  of  Westchester,  1  Park.,  659; 
10  N.  Y.  Leg.  Obs.,  208.) 

( b )  Death  in  committing^  another  offense.  — "  In  oi'der  to  constitute  the 
crime  of  manslaughter  in  the  first  degree  it  must  be  shown  that  the  prisoner 
was  committing  or  attempting  to  commit  some  other  ofifense  than  that  of 
intentional  violence  upon  the  person  killed.  {People  v.  Butler,  8  Park.,  877; 
Darry  v.  People,  10  N.  Y.,  120;  2  Park.,  606;  People  v.  Bedor,  19  Wend.,  569.) 

(c)  Crommitting  misdemeanor.  —  Momicide  in  committing  or  attempting 
to  commit  a  misdemeanor  is  manslaughter  in  first  degree.  (People  v.  Rector, 
19  Wend.,  569.) 

(d)  Heat  of  passion.  —  Where  the  killing  is  done  in  the  heat  of  passion, 
while  parties  are  engaged  in  a  personal  affray  or  otherwise.  (People  v  8tUU- 
tan,  7  N.  Y.,  396;  Patterson's  ease,  8  C.  H.  Rec,  145;  People  v.  Gole,  4  Park., 
35;  People  v.  Johnson,  2  id.,  291;  People  v.  HammiU,  Id.»223;  McCann  v.  People, 
6  id ,  629;  People  v.  Shenff,  etc,,  1  id.,  659;  Buel  v.  People,  78  N.  Y.,  493,  500; 
Foster  v.  People,  50  id.,  598.) 

§  190.  Killing  unborn  quick  duld.-^  The  willful  killing  of 
an  unborn  quick  child,  by  any  injury  committed  upon  the  person 
of  the  mother  of  such  child,  is  manslaughter  in  the  fii*&t  degree. 

8  R  a,  982,  §  8;  2  R.  8.  (Edm.),  681,  §  8. 

(a)  Miflcai^age. —  Causing  the  death  of  an  unborn  child  in  an  attempt  to 
produce  miscarriage  is  not  manslaughter  under  the  statute  unless  the  child 
has  quickened.    (Etans  v.  PeopHe,  49  N.  Y.,  86.) 

It  is  a  misdemeanor  to  administer  drugs,  etc.,  to  a  pregnant  female  with 
intent  to  produce  a  miscarriage;  it  is  manslaughter  to  use  the  same  with  intent 
to  destroy  the  child.  (Lohman  v.  People  [Madame  EestelTs  ease],  1  N.  Y.,  379; 
2  Barb.,  216;  see,  also.  People  v.Stoekham,  1  Park.,  434) 

§  191.  yming  unbolt  quick  child  by  administering 
drugs,  etc. —  A  person  who  provides  supplies,  or  administers  to 
a  woman,  whether  pregnant  or  not,  or  who  prescribes  for,  or 
advises  or  procures  a  woman  to  take  any  medicine,  drug,  or  sub- 
stance, or  who  uses  or  employs,  or  causes  to  be  used  or  employed, 
any  instrument  or  other  means,  with  intent  thereby  to  procure 
the  miscarriage  of  a  woman,  unless  the  same  is  necessary  to  pre- 
serve her  life,  in  case  the  death  of  the  woman,  or  of  any  quick 
child  of  which  she  is  pregnant,  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  first  degree. 

8  R  B.,  »32,  §§  9,  U,  12;  Laws  1871,  ch.  181,  §§  1,  2,  8;  see  §§  294,  297, 
818.  post;  Laws  1872,  ch.  181,  §  1. 

(a)  Miscarriage. —  It  is  a  misdemeanor  to  attempt  to  administer  drugs  to 
a  pregnant  female  with  intent  to  produce  a  miscarriage;  it  is  manslaughter  to 
use  the  same  with  intent  to  destroy  the  child.  (Lohman  v.  People,  IN.  T., 
879;  2  Barb.,  216;  People  y.  Stoekhcm,  1  Park.,  424;  Evans  ▼.  People,  49  N,  Y., 
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86,  87;  HutU  v.  People,  8  Park.,  569;  BavU  v.  PeapU,  2  T.  &  C,  212;  PeopUY. 
Dams,  56  N.  Y.,  101;  see,  also,  Monegan  v.  People.  55  N.  Y.,  618.) 

(6)  Woman  with  child  defined.— ^£^,  that  an  indictment  under  the 
statute  was  not  rendered  insufficient  by  the  substitution  therein  of  the  words 
"  a  woman  with  child  "  for  the  words  pregnant  woman.    (Eckhardt  v.  PeopU 
22  Hun,  525;  10  Week.  Dig.,  868.) 

§  192.  Manslaughter  in  first  d^^ree^  how  punished.  — 

Manslaughter  in  the  first  degree  is  punishable  by  imprisonment 
for  not  less  than  five  nor  more  than  twenty  yfears. 

8  R  S.,  935,  §  25;  2  R  S.  (£dm.),  682,  §  20,  subd.  1. 

§  193.  Manslaughter  in  second  degree.  —  Such  homicide 
is  manslaughter  in  the  second  degree,  when  committed  without  a 
design  to  effect  death,  either 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass, 
or  other  invasion  of  a  priyate  right,  either  of  the  person  killed, 
or  of  another,  not  amounting  to  a  crime ;  or, 

2.  In  the  heat  of  passion,  but  not  by  a  deadly  weapon  or  by 
the  use  of  means  either  cruel  or  unusual ;  or, 

3.  By  any  act,  procurement  or  culpable  negligence  of  any 
person,  which,  according  to  the  provisions  of  this  chapter,  does 
not  constitute  the  crime  of  murder  in  the  first  or  second  degree, 
nor  manslaughter  in  the  first  degree. 

8  R  S.,  984,  §§  15,  16,  18,  23;  2  R  S.  (Edm.),  681,  §  10. 

{a)  Wife's  adultezy. —  When  killing  was  committed  on  account  of 
information  received  of  wife's  adultery.  (SaiUhea  v.  People,  22  N.  Y.,  147; 
People  V.  Ryan,  2  W.  C.  C,  47;  State  v.  Eolme,  64  Mo.,  153;  BUUe  v.  John,  8 
Iredell,  330;  Sawyer  v.  Staie,  35  Ind.,  80;  State  v.  Samuel,  8  Jones,  74;  State  v. 
NmOe,  6  id.,  28;  State  v.  Avery,  64  N.  C,  608;  People  v.  N<yrton,  4  Mich.,  67; 
Lyruih  v.  Com.,  77  Penn.  St.,  505.) 

(h)  Mutual  combat. —  Where  a  mutual  combat  has  taken  place.  (iVopfs 
V.  SuUimn,  7  N.  Y.,  896;  State  v.  Underwood,  57  Mo.,  40;  U.  S,  v.  Mengc,  3 
Curtis'  Cr.  C,  1;  see,  also,  §  195,  post;  People  v.  Johnson^  1  Park,,  291.) 

( c )  Culpable  negligence. —  Where  the  death  has  resulted  from  culpable 
negligence.  {People  v.  Westchester,  1  Park.,  659;  People  v.  FuUer,  2  id.,  16; 
J^eople  v.  Denine,  Edm.  S.  0.,  594;  RanddWs  case,  5  C.  H.  Rec,  541;  Peopi6  v. 
CoU,  4  Park.,  85;  Goodwin's  case,  5  C.  H.  Rec.,  52;  1  Wh.  Or.  C,  203;  WUaon 
V.  People,  4  Park.,  619;  Bog&rs  v.  People,  15  How.,  560.) 

§  194.  Women  taMiig  drugs,  etc.  —  A  woman  quick  with 
child,  who  takes  or  uses,  or  submits  to  the  use  of  any  drug,  medi- 
cine, or  substance,  or  any  instrument  or  other  means  with  intent 
to  produce  her  own  miscarriage,  unless  the  same  is  necessary  to 
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preserve  her  own  life,  or  that  of  the  child  whereof  she  is  preg- 
nant, if  the  death  of  such  child  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  second  degree. 

3  R  8.,  933,  §  10;  Laws  1871,  ch.  181,  S§  2,  3;  Laws  1872,  ch.  181;  see  notes 
and  cases  cited  under  §  191,  arUe, 

§  195.  By  negligent  use  of  machinery.  —  A  person  who, 
by  any  net  of  negligence  or  misconduct  in  a  business  or  employ- 
ment in  which  he  is  engaged,  or  in  the  use  or  management  of  any 
machinery,  animals,  or  property  of  any  kind,  intrusted  to  his 
care,  or  under  his  control,  or  by  any  unlawful,  negligent  or  reck- 
less act,  not  specified  by  or  coming  within  the  foregoing  provi- 
sions of  this  chapter,  or  the  provisions  of  some  other  statute, 
occasions  the  death  of  a  human  being,  is  guilty  of  manslaughter 
in  the  second  degree.  ' 

8  R  S.,  934,  §  24;  3  R  S.  (Edm.).  682,  ^  lU;  §  193,  subd.  8,  a»to;  §  196,  post. 

Degrees  of  manslaughter  defined,  including  that  of  culpable  negligence, 
etc.  (Wilson  v.  People,  4  Park.,  641;  People  v.  Schruyver,  42  N.  Y.,  5;  see 
People  V.  Attstin,  1  Park.,  154.) 

A  dealer  in  drugs  and  medicines  who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  is  liable  under  the  statute.  {Thomas  v.  Winchester^  6 
N.  Y.,  397,  409.) 

§  196.  Owner  of  anlmalfl.  —  If  the  owner  of  a  mischievous 
animal,  knowing  its  propensities,  willfully  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care,  and  the  animal,  while  so  at 
large,  and  not  confined,  kills  a  human  being,  who  has  taken  all 
the  precautions  which  the  circumstances  permitted,  to  avoid  the 
animal,  the  owner  is  guilty  of  manslaughter  in  the  second  degree. 

8  R  S.,  934,  g  19;  2  R.  S.  (Edm.),  681,  §  14;  see  §  195,  ante,  and  §  640, 
Bubd.  11,  post. 

§  197.  Kining  by  overloading  passenger  vessel.  —  A 
person  navigating  a  vessel  for  gain,  who  willfully  or  negligently 
receives  so  many  passengers,  or  such  a  quantity  of  other  lading 
on  board  the  vessel  that,  by  means  thereof,  the  vessel  sinks,  or  is 
overset  or  injured,  and  thereby  a  human  being  is  drowned  or 
otherwise  killed,  is  guilty  of  manslaughter  in  the  second  degree. 

8  R.  8..  934,  §  20;  Id.,  973,  §  30;  3  R.  S.  (Edm.),  681,  §  15;  2  id.,  717, 
§  24;  see,  also,  §  359  post. 

Death  caused  by  the  burning  of  a  steamboat,  resulting  from  the  making  of 
excessive  fires,  when  racing  with  another  boat,  is  manslaughter.  (People  v. 
Sheriff  of  Westcftsster,  1  Park.,  669;  10  N.  Y.  Leg.  Obs.,  298.) 

6 
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§  198.  Liability  of  persons  in  charge  of  steamboats.  — 

A  person  having  charge  of  a  steamboat  used  for  the^  conveyance 
of  passengers,  or  of  a  boiler  or  engine  thereof,  who,  from 
ignorance,  recklessness  or  gross  neglect,  or  for  the  purpose  of 
excelling  any  other  boat  in  speed,  creates  or  allows  to  be  created, 
such  an  undue  quantity  of  steam  as  to  burst  the  boiler,  or  other 
apparatus  in  which  it  is  generated  or  contained,  or  to  break  any 
apparatus  or  machinery  connected  therewith,  whereby  the  death 
of  a  human  being  is  occasioned,  is  guilty  of  manslaughter  in  the 
second  degree. 

3  R.  8.,  934,  §  21;  8  id.,  973,  §  31;  2  R  S.  (Edm.),  681,  §  16,  and  2  id.,  717, 
§  25;  see  §§  360,  361,  362,  post;  People  v.  Sheriff,  etc.,  supra. 

§  199.  Liability  of  persons  in  chai^  of  steam  engines. — 

An  engineer  or  other  person,  having  charge  of  a  steam  boiler, 
steam  engine,  or  other  apparatus  for  generating  or  applying 
steam,  employed  in  a  boat  or  railway,  or  in  a  manufactory,  or  in 
any  mechanical  works,  who  willfully,  or  from  ignorance  or  gross 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity 
of  steam  as  to  burst  the  boiler,  engine  or  apparatus,  or  to  cause 
any  other  accident,  whereby  the  death  of  a  human  being  is  pro- 
duced, is  guilty  of  manslaughter  in  the  second  degree. 

8  R.  8.,  934,  §  21;  Id.,  973,  §  81;  2  R  8.  (Edm.),  717,  §  25;  1  Whar.  Cr. 
Law,  §  862;  see,  also,  §§  360,  361,  362,  424,  post. 

§  200.  Liability  of  physicians.  —  A  physician  or  surgeon, 
or  person  practicing  as  such,  who,  being  in  a  state  of  intoxication, 
without  a  design  to  effect  deaths  administers  a  poisonous  drug  or 
medicine,  or  does  any  other  act  as  a  physician  or  surgeon,  to 
another  person,  which  produces  the  death  of  the  latter,  is  guilty 
of  manslaughter  in  the  second  degree. 

3  R.  8.,  934,  §  22;  2  R  8.  (Edm.),  682,  §  17. 

Where  a  person  engaged  in  an  unlawful  practice  of  medicine,  contrary  to 
the  statute,  kills  a  person  by  administering  medicines  which  he  believes  not 
to  be  dangerous  to  health  or  life,  he  is  guilty  of  manslaughter.  {Marsh  v. 
Do/vidson,  9  Paige,  579.) 

t 

§  201.  Liability  of  -pereojiB  making  or  keeping  gun- 
powder contrary  to  law.  —  A  person  who  makes  or  keeps 
gunpowder  or  any  other  explosive  substance  within  a  city  or  vil- 
lage, in  any  quantity  or  manner  prohibited  by  law,  or  by  ordinance 
of  the  city  or  village,  if  any  explosion  thereof  occurs,  whereby 
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the  death  of  a  hnman  being  is  occasioned,  is  guilty  of  man- 
slaughter in  the  second  degree. 

See  Laws  184G,  ch  201,  g  19;  see  §§  889,  636,  645,  poit. 

§  202.  Pnnislmient  of  manslaughter  in  second  degree. 

Manslaughter  in  the  second  degree  is  punishable  by  imprisonment 
for  not  less  than  one  year,  nor  more  than  fifteen  years,  or  by  a  fine 
of  not  more  than  one  thousand  dollars,  or  by  both. 

8  R  S.,  985,  §  25;  2  R  S.  (Edm.),  682,  §  20,  subd.  2. 

§  203.  Homicide  when  excusable.  —  Homicide  is  excusable 
when  committed  by  accident  and  misfortune,  in  lawfully  correct- 
ing a  child  or  servant,  or  in  doing  any  other  lawful  act,  by  lawful 
means,  with  ordinary  caution,  and  without  any  unlawful  intent. 

8  R  S.,  982,  §  4;  2  R.  8.  (Edm.).  680,  §  4;  see  §  228,  siibd.  4,  poit 

(a)  Sudden  a£fray. — Where  a  sudden  affray  takes  place  between  two 
persons,  and  the  -weaker  one  in  self-defense  casts  a  stone  at  the  other,  who 
was  the  aggressor,  whereby  his  death  ensued,  this  is  an  excusable  homicide. 
{Stanton' 9  c<ue,  2  C.  H.  Rec,  164;  State  v.  Harrk,  68  N.  C,  1.) 

(b)  Prize  fighting.  —  The  statute  does  not  apply  to  a  case  where  the 
deceased  was  killed  in  a  fight  by  fists,  by  the  prisoner,  which  fight  had  been 
arranged  by  the  prisoner  or  his  friends  beforehand.  {People  y.  Tanjian,  4 
Park.,  514;  see,  also,  Bdople  v.  Austin,  1  id.,  154.) 

§  204.  Justifiable  homicide.  —  Homicide  is  jnfitifiable  when 
committed  by  a  pubKc  officer,  or  a  person  acting  by  his  command 
and  in  his  aid  and  assistance,  either 

1.  In  obedience  to  the  judgment  of  a  competent  court ;  or, 

2.  Necessarily,  in  overcoming  actual  resistance  to  the  execution 
of  the  legal  process,  mandate  or  order  of  a  conrt  or  officer,  or  in 
the  discharge  of  a  legal  duty ;  or, 

3.  Necessarily,  in  retaking  a  prisoner  who  has  committed,  or 
has  been  aiTested  for,  or  convicted  of  a  felony,  and  who  has 
escaped  or  has  been  rescued,  or  in  arresting  a  person  who  has 
committed  a  felony  and  is  fleeing  from  justice ;  or  in  attempting 
by  lawful  ways  and  means  to  apprehend  a  person  for  a  felony 
actually  committed,  or  in  lawfully  suppressing  a  riot,  or  in  law- 
fully preserving  the  peace. 

8  R  8.,  982,  §  28;  2  R  S.  (Edm.),  670a,  g  2. 

( a )  Peace  officer.  —  A  peace  officer  can  only  use  sufficient  force  to  arrest 
and  detain  a  felon  who  he  knows  to  have  committed  a  crime.  (Cbnrodtfy  v. 
Peoj^,  5  Park.,  234;  State  v.  Out,  18  Minn,  841.) 


84  The  Penal  Code  [  §  205. 

(&)  WiUfol  TcilliTig  of  prisoner.  — The  willful  killing  of  a  prisoner  who 
has  been  convicted  of  a  misdemeanor,  while  he  is  escaping  or  attempting  to 
escape,  is  murder,  and  not  justifiable  homicide.  (Reneau  y.  State  of  Tennet- 
9ee,  21  Alb.  L.  J.,  57.) 

§  205.  Justdflable  homicide.  —  Homicide  is  also  justifiable 
when  committed,  either 

1.  In  the  lawful  defense  of  the  slayer,  or  of  his  or  her  husband, 
wife,  parent,  child,  brother,  sister,  master  or  servant,  or  of  any 
other  person  in  his  presence  or  company,  when  there  is  reasonable 
ground  to  apprehend  a  design  on  the  part  of  the  person  slain  to 
commit  a  felony,  or  to  do  some  great  personal  injury  to  the 
slayer,  or  to  any  such  person,  and  there  is  imminent  danger  of 
such  design  being  accomplished ;  or, 

2.  In  the  actual  resistance  of  an  attempt  to  commit  a  felony 
upon  the  slayer,  in  his  presence,  or  upon  or  in  a  dwelling  or  other 
place  of  abode  in  which  he  is. 

8  R  S.,  932,  §  28;  2  R  S.  (Edm.),  680,  §  8. 

(a)  AppreheiiBion  of  ^reat  dangler.  —  One  without  fault,  if  attacked  by 
another,  may  kill  his  assailant,  if  the  circumstances  be  such  as  furnish  rea- 
sonable ground  for  apprehending  a  design  to  take  his  life  or  do  him  great 
bodily  harm,  and  that  the  danger  is  imminent,  though,  in  point  of  fact,  there 
was  no  such  design  or  danger.  {Shorter  v.  People,  2  N.  Y.,  198;  4  Barb.,  460; 
Ibttereon  v.  People,  46  Barb.,  625;  People  v.  Lamb,  54  id.,  842;  2  Keyes,  860; 
2  Abb.  Pr.,  148;  People  v.  AtMtin,  1  Park.,  154;  People  v.  CoU,  4  id.,  85; 
Pfomer  v.  People,  Id.,  558;  UM  v.  People,  5  id.,  410.) 

(b)  Attack  to  be  avoided  if  possible.  —  Where  one  believes  himself 
about  to  be  attacked  by  another,  it  is  his  duty,  if  possible,  to  avoid  it  The 
right  of  attack  for  the  purpose  of  self-defense  does  not  arise  until  he  has 
done  everything  in  his  power  to  avoid  its  necessity.  {People  v.  SuUwan,  7 
N.  Y.,  896;  People  v.  Cole,  4  Park.,  85.) 

(c)  Must  retreat  if  poiisible.  — If  a  fatal  blow  be  struck  in  self-defense 
the  homicide  is  not  justifiable,  unless  the  prisoner  first  retreated  as  far  as 
possible.  {People  v.  Ha/rper,  Edm.  8.  C,  180;  Shorter  v.  People,  2  N.  Y,  193; 
4  Barb.,  460.) 

{d)  Opposing  felony.  — One  who  is* opposing  and  endeavoring  to  prevent 
the  consummation  of  a  felony  may  lawfully  use  all  necessary  force  for  that 
purpose,  and  resist  all  attempts  to  inflict  bodily  injury  upon  himself,  even  to 
the  killing  of  the  felon.  {RvJloff  v.  People,  45  N.  Y.,  218 ;  5  Lans. ,  261 ;  11  Abb. 
Pr.,  245.) 

{e)  What  force  justifiable.  —  A  peace  officer  may  use  sufficient  force  to 
arrest  or  detain  a  felon  whom  he  knows  has  committed  a  crime,  even  to 
killing  the  criminal    (Gonraddy  v.  People,  5  Park.,  284.) 
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CHAPTER  m. 

MAIMING. 

SBCnoiT  206.  Maiming  defined  ;  iiow  punished. 

207.  Maiming  one's  self  to  escape  perfonnance  of  a  duty. 
208.  Maiming  one's  self  to  obtain  alms. 

209.  What  injury  may  constitute  maiming. 

210.  Subsequent  recovery  of  injured  person,  when  a  defense. 

§  206.  MaiTnlng  defined ;  how  punished*  —  A  person  who 
willfully,  with  intent  to  commit  a  felony,  or  to  injure,  disfigure 
or  disable,  inflicts  upon  the  person  of  another  an  injury  which, 

1.  Seriously  disfigures  his  person  by  any  mutilation  thereof ;  or, 

2.  Destroys  or  disables  any  member  or  organ  of  his  body ;  or, 

3.  Seriously  diminishes  his  physical  vigor  by  the  injury  of  any 
member  or  organ. 

Is  guilty  of  maiming,  and  is  panishable  by  imprisonment  for 
not  less  than  three,  nor  more  than  fifteen  years.  The  infliction 
of  the  injury  is  presumptive  evidence  of  the  intent. 

3  R.  S.,  936,  §  34;  2  R  S.  (Edm.),  683,  §  27;  4  Black.  Com.,  205;  2  Bish. 
Cr.  Law,  §  1001;  State  Y.BrHey,  8  Porter  (Ala.),  472. 

(a)  Intent  —  Second  degree. —  A  prisoner  is  not  entitled  to  an  instruction 
that  the  jury  may  convict  of  murder  in  the  second  degree  on  the  theory  that 
there  might  have  been  an  attempt  to  maim  only.  (Foster  v.  PBople,  50  N.  Y., 
6U8.) 

(b)  Lying  in  wait. — ^To  constitute  the  crime  of  mayhem  under  the  statute 
there  must  be  proof  of  a  lying  in  wait,  or  of  some  other  act  of  the  prisoner 
indicating  premeditation.  (Godfrey  v.  People,  63  N.  Y,,  207,  reversing  5  Hun, 
369.) 

(e)  Intentional  cutting.  —  To  convict  of  mayhem  under  the  statute,  the 
cutting  and  disabling  must  be  done  on  purpose,  and  not  the  result  of  sudden 
passion.    (Burke  y.  JPeople,  4  Him,  481.) 

(d)  Indictment.  —  What  is  a  sufficient  indictment  for  mayhem  under  the 
statute.    (TtUly  v.  People,  67  N.  Y.,  15.) 

§  207.  MaiTTiiTig  one's  self  to  escape  performance  of  a 
duty.  —  A  person  who,  with  design  to  disable  himself  from  per- 
forming a  legal  daty,  existing  or  anticipated,  inflicts  npon  himself 
an  injury,  whereby  he  is  so  disabled,  is  guilty  of  a  felony. 
New. 

§  208.  Maiming  one's  self  to  obtain  alms.  —  A  person 
who  inflicts  upon  himself  an  -  injury,  such  as  if  inflicted  upon 
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another  would  constitute  maiming,  with  intent  to  avail  himself 
of  such  in  jory,  in  order  to  excite  sympathy,  or  to  obtain  alms,  or 
any  charitable  relief,  is  guilty  of  a  felony. 
New- 

§  209.  What  injury  may  constitate  maiming.  —  To  con- 
stitute maiming,  it  is  immaterial  by  what  means  or  instrument^ 
or  in  what  manner  the  injury  was  inflicted. 

New.    (See  cases  cited  under  §  206,  cwte,) 

§  210.  Subsequent  recovery  of  injured  person,  when  a 
defense.  —  Where  it  appears,  upon  a  trial  for  maiming  another 
person,  that  the  person  injured  has,  before  the  time  of  trial,  so 
far  recovered  from  the  wound,  that  he  is  no  longer  by  it  dis- 
figared  in  personal  appearance,  or  disabled  in  any  member  or 
organ  of  his  body,  or  affected  in  physical  vigor,  no  conviction 
for  maiming  can  be  had ;  but  the  defendant  may  be  convicted  of 
assault  in  any  degree. 

Bee  1  East  V,  C,  898;  Chich,  v.  BtaU,  7  Humph.,  161. 


CHAPTER  IV. 
Kidnapping. 


Seotioh  211.  Kidnapping  defined. 

212.  Indictment,  where  triable. 

218.  Effect  of  consent  of  injured  person. 

214.  Selling  services  of  persons  of  color. 

215.  Removing  from  this  state  persons  held  to  service  in  another 

state. 

216.  Penalty  imposed  on  Judicial  officers. 

§  211.  Kidnapping  defined.  — A  person  who  willfully, 

1.  Seizes,  confines,  inveigles  or  kidQaps  another,  with  intent 
to  canse  him,  without  authority  of  law,  to  be  secretly  confined 
or  imprisoned  within  this  state,  or  to  be  sent  out  of  the  state,  or 
to  be  sold  as  a  slave,  or  in  any  way  held  to  service  or  kept  or 
detained  against  his  will ;  or, 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age  of 
twelve  years,  with  intent  to  keep  or  conceal  it  from  its  parent, 
guardian,  or  other  person  having  the  lawful  care  or  control 
thereof,  or  to  e2:tort  or  obtain  money  or  reward  for  the  return  or 
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diBposition  of  the  child,  or  with  intent  to  steal  any  article  about 
or  on  the  person  of  the  child ;  or, 

8.  Abducts,  entices,  or  by  force  or  fraud  unlawfully  takes,  or 
carries  away  another,  at  or  from  a  place  without  the  state,  or  pro- 
cures, advises,  aids  or  abets  such  an  abduction,  enticing,  taking, 
or  carrying  away,  and  afterwards  sends,  brings,  has  or  keeps  such 
person,  or  causes  him  to  be  kept  or  secreted  within  this  state,  is 
guilty  of  kidnapping,  and  is  punishable  by  imprisonment  for  not 
more  than  fifteen  years. 

8  R  a,  986,  §  85,  subd.  2;  Id.,  987,  §  44;  2.R.  S.  (Edm.),  684,  §  28;  Laws 
1817,  g  29;  Laws  1827,  eh.  848;  4  Black.  Com.,  209;  1  Whar.  Cr.  L.,  g  586 

{a)  Intent.  —  Forcibly  conflnlng,  inveigling  or  kidnapping  a  negro  with 
intent  to  send  him  out  of  the  state  against  his  will  is  an  offense  against  the 
statute.    {T7iomp9on*»  ease,  2  C.  H.  Rec,  120;  PulfordFs  ease,  4  id.,  172.) 

Procuring  the  intoxication  of  a  sailor,  with  intent  to  get  him  on  shipboard 
without  his  consent,  is  kidnapping;  the  offense  is  complete  if  the  intent  were 
that  he  should  be  carried  out  of  the  state,  though  the  vessel,  in  fact,  were 
not  designed  to  leave  the  state.    (Hodden  v.  Plsapls,  25  N.  T. ,  878.) 

The  statute  making  it  a  felony  to  inveigle  or  carry  a  party  from  the  state 
to  a  party  entieed  or  brought  into  this  state.  (Psople  v.  MerriU,  2  Park.,  591, 
reversed  on  other  grounds  in  14  N.  T.,  74.) 

( b )  Indictment.—  What  sufficient  indictment  in  such  cases.  (People  v. 
MeniU,  2  Park.,  590.) 

(e)  Former  trial  for  abduction.— The  question  whether  a  former  trial 
and  conviction  for  abduction  are  a  bar  to  an  indictment  subsequently  found 
for  murder  aUeged  to  have  been  previously  committed,  cannot  be  raised  and 
made  a  ground  for  a  discharge  on  habeas  corpus.  Such  defense  can  only  be 
made  available,  if  at  all,  on  the  trial  for  murder.  (People  v.  HiUoff^  8  Park.,  126.) 

.  (tf)  What  a  eufflclent  charge. —  Charging  a  person  with  kidnapping 
another  and  hurrying  him  into  slavery  is  equivalent  to  the  charge  of  kidnap- 
ping him  under  the  statute.    (Nash  v.  Benedict^  25  Wend.,  645.) 

§  212.  Indictment,  where  triable. —  An  indictment  for  kid- 
napping may  be  tried  either  in  the  county  in  which  the  offense 
was  committed,  or  in  any  county  through  or  in  which  the  person 
kidnapped  or  confined  was  taken  or  kept,  while  under  confine- 
ment or  restraint. 

8  R  8.,  987,  S  86;  2  R  a  (Edm.),  684,  §  29;  Laws  1827,  eh.  848,  §  1;  see 
PiBopls  V.  Merrill,  supra. 

§  213.  EflTect  of  oonflent  of  injured  person.  —  XTpon  a  trial 
for  a  violation  of  this  chapter,  the  consent  thereto  of  the  person 
kidnapped  or  confined  shdl  not  be  a  defense,  unless  it  appear  sat- 
isfactorily to  the  jury  that  such  person  was  above  the  age  of 
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twelve  years,  and  that  the  consent  was  not  extorted  by  threats  or 
duress. 

3  R  8.,  987,  §  40;  2  R  8.  (Edm.),  684,  §  32;   Laws  1827,  ch.  348,  §  2. 

§  214.  Selling  servii^es  of  person  of  color.  —  A  person 
who,  within  this  state  or  elsewhere,  sells  or  in  any  manner  trans- 
fers, for  any  term,  the  services  or  labor  of  any  person  who  has 
been  forcibly  taken,  inveigled  or  kidnapped  in  or  from  this  state, 
is  punishable  by  imprisonment  in  a  state  prison  not  exceeding  ten 
years. 

3  R  8.,  987,  §  42;  2  R  8.  (Edm.),  684,  §  30;  Laws  1817,  ch.  143,  ^  27;  se^ 
People  V.  MerriU,  2  Park.,  590;  14  N.  Y.,  74;  also  Thompson's  case,  2  C.  H. 
Rec.,  i20. 

§  215.  Bamovlng  from  this  state  persons  held  to  service 
in  another  state.  —  A  person  claiming  that  he  or  another  is 
entitled  to  the  services  of  a  person  alleged  to  be  held  to  labor  or 
service  in  a  state  or  territory  of  the  United  States  who,  except  as 
authorized  by  special  statute,  takes  or  removes,  or  willfully  does 
any  act  tending  towards  removing  from  this  state  ^any  such  person, 
is  guilty  of  felony,  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years,  and  by  a  penalty  of  five  hundred 
dollars,  recoverable  in  a  civil  action  by  the  party  aggrieved. 

2  R  8.  (Edm.),  684,  §  32. 

§  216.  Penalty  imposed  on  judicial  officers. — A  judge,  or 
other  public  oflScer  of  this  state  who  grants  or  issues  any  warrant, 
certificate  or  other  process,  in  any  proceeding  for  the  removal 
from  this  state  of  any  person  claimed  as  held  to  labor  or  service 
in  a  state  or  territory  of  the  United  States,  except  in  pursuance 
of  the  statute  of  this  state,  is  guilty  of  a  misdemeanor ;  and  in 
addition  to  the  punishment  therefor  prescribed  by  law,  he  forfeits 
five  hundred  dollars  to  the  party  aggrieved,  recoverable  in  a  civil 
action. 

Hew  in  form. 
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CHAPTER  V. 

ASSAULTS. 

Section  217.  Ajssault  in  first  degree  defined. 

218.  Assault  in  second  degree. 

219.  Assault  in  third  degree. 

220.  Assault  in  first  degree,  how  punished.  ' 

221.  Assault  in  second  degree. 

222.  Assault  in  third  degree. 

228.  Use  of  force  or  violence,  declared  not  unlawful,  etc. 

§  217.  Assault  in  first  degree  definecL  —  A  person  who, 
with  an  intent  to  kill  a  human  being,  or  to  commit  a  felony  upon 
the  person  or  property  of  the  one  assaulted,  or  of  another, 

1.  Assaults  another  with  a  loaded  fire  arm,  or  any  other 
deadly  weapon,  or  by  any  other  means  or  force  likely  to  produce 
death;  or, 

2.  Administers  to,  or  causes  to  be  administered  to  or  taken  by 
another,  poison,  or  any  other  destructive  or  noxious  thing,  so  as 
to  endanger  the  life  of  such  other, 

Is  guilty  of  assault  in  the  first  degree. 

8  R.  S.,  988,  §  46;  2  R.  8.  (Edm.),  685,  §  86. 

(a)  Assault  with  intent  to  kill. — A  persoi^  who  attacks  another  with  an 
unlawful  weapon,  may  be  convicted  of  assault  with  intent  to  kill,  if  the  crime 
would  have  been  a  murder  had  death  ensued.  (O'BUmis*  case,  1 C.  H.  Rec,  117.) 

{b)  Inference  of  intent. —  The  law  will  infer  an  intent  to  kiU,  where  the 
means  used  were  such  as  would  probably  have  produced  death,  and  the  crime 
would  have  been  murder  had  death  ensued.  (Hagerman^s  ecue,  8  G.  H.  Rec.,  78.) 

(c)  Felonious  assault. —  On  the  trial  of  an  indictment  for  a  felonious 
assault,  an  intent  to  kill  may  be  inferred  from  the  fact  that  the  prisoner  com- 
menced the  attack  and  used  weapons  calculated  to  endanger  life.  {People  v. 
Vinegar,  2  Park.,  24.) 

(d)  With  deadly  weapon.— To  convict  of  an  assault  with  intent  to  kill, 
it  is  not  necessary  to  aver  or  prove  that  it  was  conunitted  with  a  deadly 
weapon.    (Lenahan  v.  Fieople,  8  Hun,  164;  5  8.  C,  265.) 

{e)  Evidence  of  intent.— An  indictment  for  an  assault  with  intent  to  kill 
is  sustained  by  evidence  of  an  intent  to  commit  a  felonious  homicide  though 
not  amounting  to  murder.    (People  v.  8haw,  1  Park.,  827.) 

(/)  Assault  and  battery  ^Assault  with  intent.—  Under  an  indictment 
for  assault  and  battery,  the  prisoner  can  be  convicted  of  an  assault  with  a 
dangerous  weapon  with  intent  to  do  bodily  harm.  (Slattery  v.  People,  1  Hun, 
811;  8  8.  C,  699.) 

{g)  Pointing  revolver.  —  Presenting  an  uncocked  revolver  at  a  person  is 
not  sufficient  to  justify  a  conviction  for  attempting  to  discharge  a  pistol  with 
intent  to  kilL    {MuOigan  v.  People,  6  Park.,  106.) 
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( A )  Assault  with  intent  to  commit  rape. —  A  prisoner  may  be  convicted 
of  an  assault  with  intent  to  commit  rape,  upon  a  child  under  ten  years  of  age, 
without  evidence  that  he  had  actually  touched  her,  on  proof  that  he  had 
decoyed  her  into  a  building  for  such  purpose.    {Hays  v.  PeopU,  1  Hill,  861.) 

( » )  Pursuing  with  dangerous  weapon. —  To  pursue  one  with  a  dangerous 
weapon,  and  approach  so  near  that  danger  may  be  reasonably  apprehended, 
is  an  assault.    {Fairm's  ease,  5  C.  H.  Rec,  95.) 

{j )  Intent  may  be  inferred. —  Intent  to  kill  may  be  inferred  from  all  the 
circumstances.  {HagamarCs  com,  3  C.  H.  Rec.,  73;  PeopiU  v.  F»n^ar, 2 Park., 
224;  Lanahan  v.  People,  3  Hun,  164;  People  y.  Shaw,  1  Park.,  827;  Foster  ▼. 
People,  50  N.  Y.,  698,  6(»8;  aLea/ry  v.  People,  18  How.,  Ib7,  193.) 

(k)  Threats. —  To  sustain  a  conviction  for  an  assault,  a  battery  must  have 
been  committed,  intended  or  threatened  by  the  party  accused.  {People  v.  John- 
eon,  9  Week.  Dig.,  884.) 

{I)  Sharp  and  dangerous  weapon.  — To  convict  of  an  assault  with  a 
sharp,  dangerous  weapon,  there  must  be  proof  that  the  weapon  was  sharp  as 
well  as  dangerous.    {People  v.  Hiekey,  11  Hun,  861.) 

(m)  Sharp,  dangerous  weaixm  defined. —  Striking  with  the  handle  of  a 
pitchfork  without  pushing  or  thrusting  with  the  tines,  is  not  an  assault  with 
a  sharp,  dangerous  weapon.  {FiUdne  v.  People,  69  N.  T.,  101;  reversing  1 
Bheld.,  504.) 

§218.  (Amended  1882.)   Assault  in  second  degree. —  A 

person  who,  under  circumstances  not  amounting  to  the  crime  speci- 
iied  in  the  last  section : 

1.  With  intent  to  injure,  unlawfully  administers  to,  or  causes 
to  be  administered  to,  or  taken  by  another,  poison,  or  any  other 
destructive  or  noxious  thing,  or  any  drug  or  medicine,  the  use  of 
which  is  dangerous  to  life  or  health ;  or, 

2.  With  intent  thereby  to  enable  or  ajssist  himself  or  any  other 
person  to  conmiit  any  crime,  administers  to,  or  causes  to  be 
administered  to,  or  taken  by  another,  chloroform,  ether,  laudanum, 
or  any  other  intoxicating  narcotic  or  anesthetic  agent ;  or, 

3.  Willfully  and  wrongfully  wounds  or  inflicts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon  ;  or, 

4.  Willfully  and  wrongfully  assaults  another  by  the  use  of  a 
weapon,  or  other  instrument  or  thing  likely  to  produce  grievous 
bodily  harm ;  or, 

5.  Assaults  another  with  intent  to  commit  a  felony,  or  to  pre- 
vent or  resist  the  execution  of  any  lawful  process  or  mandate  of 
any  court  or  officer,  or  the  lawful  apprehension  or  detention  of 
himself,  or  of  any  other  person ; 

Is  guilty  of  an  assanlt  in  the  second  degree. 

3  R.  8.,  988,  §  46;  see  Laws  1854,  eh.  74,  §  1;  see  §§  278,  858,  447,  post. 

who  strikes  another  with  the  handle  of  a  pitchfork,  without 
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thrusting  at  him  with  its  tines,  guilty  of  assault  in  second  degree.    (Pm]^  y. 
FiUcina,  69  N.  Y.,  101.) 

(a)  Intent  to  commit  rape.  —  An  assault  with  intent  to  commit  rape 
upon  a  girl  under  ten  years  old  is  an  offense  within  the  statute.  (Hays  v. 
PeopU,  1  HUl,  851.) 

ih)  Indecent  aseaiilt.  — An  indecent  assault  upon  a  female  where  she  is  a 
consenting  party  to  an  act  inyolving  her  own  dishonor,  not  within  the  statute. 
{PeopU  V.  BranO/y,  82  N.  Y.,  526.) 

(  c)  Intoxication.  ^-  Not  so,  however,  where  the  party  assaulted  is  in  a  state 
of  Intoxication.    (People  v.  Quinn,  50  Barb.,  128.) 

On  trial  of  an  indictment  for  an  assault  and  battery  it  is  a  good  defense 
that  the  alleged  assault  and  battery  consisted  in  arresting  the  complainant  for 
petit  larceny  without  process,  and  delivering  him  to  a  public  officer.  (People 
V. -ddfcr,  16Abb.,  249.) 

§  219.  Assault  in  third  degree.  —  A  person  who  commits 
an  aBsauIt,  or  an  assault  and  battery,  not  such  as  is  specified  in 
the  foregoing  sections  of  this  chapter,  is  guilty  of  assaidt  in  the 
third  degree. 

New. 

( a  J  Slight  toucliing  suffioient.  —The  slightest  touching  of  another  in  a 
rude  and  angry  manner,  is  an  assault  and  battery.  (Spenee  v.  Duffy ^  1  C.  H. 
Rec,  89;  People  v.  Pomre,  1  Wheeler's  Cr,  C,  405.) 

( h )  Pursuit,  Bimply.  —  To  pursue  one  and  approach  so  near  that  danger 
is  to  be  apprehended,  is  an  assault.    (Faim^s  e€ue,  5  C.  H.  Rec,  95.) 

(e)  Pointing  at  another  derisively.  —  It  is  not,  however,  an  assault  to 
point  a  cane  at  another  in  derision,  without  intent  to  strike  him.  (Ghodwin's 
ease,  6  C.  H.  Rec,  9.) 

(d)  Ck>lliBiozi  on  highway. — It  is  an  assault  to  attempt  to  run  against 
the  wa^on  of  another  on  th6  highway.    (People  v.  Lee,  1  Wh.  Cr.  C,  864.) 

(e)  Ck>rrectiiig  scholar.  —  A  schoolmaster  may  correct  a  scholar  with 
moderation.    (Morris*  case,  1  C.  H.  Rec.,  52.) 

(/ )  Self-defense.  —  Th§  owner  of  a  house  who  has  obtained  possession  in  a 
peaceable  manner  may  maintain  possession  by  force.  (Corey  v.  People,  45 
Barb.,  262.) 

(g)  Tenant  in  common.  — If  one  tenant  in  common  enter  into  possession 
even  by  stealth,  and  his  cotenants  remove  him  by  force,  it  is  an  assault  and 
battery.    (Woods  v.  PhOUps,  48  N.  Y.,  152.) 

( h)  Trespasser.  — Though  a  defendant  be  a  trespasser,  he  may  use  force 
in  self-defense  if  unnecessary  violence  is  made  use  of  in  ejecting  him.  (People 
V.  Guliek,  Lalor,  229.) 

( % )  Protecting  property.  —  A  person  may  use  as  much  force  as  is  neces- 
sary to  prevent  the  taking  of  his  goods  by  a  wrong-doer,  without  being  guilty 
of  assault  and  battery.    (Qyre  v.  Oulver\  47  Barb.  692.) 

0' )  Self  protection.  ~  A  party  assailed  is  not  deprived  of  the  right  of  self 
protection  by  an  omission  to  invoke  the  protection  of  the  authorities  against 
an  anticipated  assault.    (Boers  y.  People,  8  Hun,  716;  68  N.  Y.,  625.) 
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{k)  Husband  and  wife.  —  A  husband  has  no  right  to  beat  his  wife,  bat  he 
may  defend  himself  or  others  from  her  attacks.  {People  y.  Wtnten,  3  Park., 
10;  State  v.  Maln'ey,  64  N.  C,  592.) 

{I)  Indecent  assault.  —  To  sustain  a  conviction  of  an  indecent  assault  upon 
young  girls  under  twelve  years,  it  is  not  necessary  to  show  positive  resistance 
on  their  part,  but  only  that  their  persons  were  improperly  interfered  with. 
(People  V.  Gourt  of  Special  Sessume,  18  Hun,  830;  Fez  v.  McOawrun,  6  Cox  C. 
C,  64;  Bex  V.  Case,  4  id.,  220.) 

If  a  party  actually  consents  there  can  be  no  assault  (Eez  v.  Goddmrn,  8 
Cox  C.  C,  543?  Rex  v.  Bead,  2  Carr.  &  K.,  »57.) 

(m)  Oar  conductor.  —  Not  an  assault  for  a  conductor  to  put  a  passenger 
off  the  train  when  he  refuses  to  pay  his  fare,  unless  he  uses  unnecessary 
force.    {People  v.  JiOeon,  3  Park.,  234.) 

(n)  Assault  defined.  — /Sibifo  v.  Morgan,  8  Ired.,  886;  XT.  S.  v.  Hand,  2 
Wash.  C.  C,  435. 

(o)  Menaces  and  threats.  — Menaces  and  threats  not  enough  to  consti- 
tute  the  crime.  {People  v.  YsUu,  27  Cal.,  630;  Smith  v.  State,  39  Miss.,  621; 
Toes  V.  State,  4  Eng.,  42.) 

{p)  Must  be  an  intent  to  strike.  —  There  must  be  an  intent  to  strike  to 
constitute  an  assault.  {StaU  v.  Dam$,  1  Ired.  [N.  C],  121;  State  v.  Orou>,  Id., 
375;  tr.  S,  V.  Hand,  2  Wash.  C.  C,  435.) 

(q)  No  words  will  justify  an  assault  and  battery.  —  Keyes  v.  Detlin, 
4  E.  D.  Smith,  518. 

(r)  Accidental  blow.  —  Accidental  blow  not  an  offense.  {Coming  v. 
Qyming,  6  N.  Y.,  97.) 

(«)  Indictment.  — Form  of  indictment  in  assault  and  batteiy.  (See  PeopHe 
V.  Hokomb,  4  Park.,  656.) 

§  220.  Assault  in  first  degree,  how  puniahed.  —  Assault 
in  the  first  degree  is  punishable  by  imprisonment  for  not  less  than 
five  nor  more  than  ten  years. 

8  R  a,  988,  §  46. 

§  221.  Assault  in  second  degree.  —  Assault  in  the  second 
degree  is  punishable  by  imprisonment  in  a  penitentiary  or  state 
prison  for  not  less  than  two  nor  more  than  five  years,  or  by  a  fine 
of  not  more  than  one  thousand  dollars,  or  both. 

Id. ;  see  Laws  1854,  ch.  74,  g  1. 

§  222.  Assault  in  third  degreee.  —  Assault  in  the  third 
degree  is  punishable  by  imprisonment  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  both. 

New.    (See  Code  Crim.  Proc,  §  56.) 

§  223.  Use  of  force  or  violence,  declared  not  unlawful, 
etp.  —  To  use  or  attempt,  or  offer  to  use,  force  or  violence  upon 
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or  towards  the  person  of  another,  is  not  unlawful  in  the  follow- 
ing cases : 

1.  When  necessarily  committed  by  a  public  oflScer  in  the  per- 
formance of  a  legal  duty ;  or  by  any  other  person  assisting  him 
or  acting  by  his  direction ; 

When  necessarily  committed  by  any  person  in  arresting  one 
who  has  committed  a  felony,  and  delivering  him  to  a  public 
officer  competent  to  receive  him  in  custody ; 

8.  When  committed  either  by  the  party  about  to  be  injured, 
or  by  another  person  in  his  aid  or  defense,  in  preventing  or 
attempting  to  prevent  an  offense  against  his  person,  or  a  trespass 
or  other  unlawful  interference  with  real  or  personal  property  in 
his  lawful  possession,  if  the  force  or  violence  used  is  not  more 
than  sufficient  to  prevent  such  offense. 

4.  When  committed  by  a  parent  or  the  authorized  agent  of  any 
parent,  or  by  any  guardian,  master  or  teacher,  in  the  exercise  of 
a  lawful  authority  to  restrain  or  correct  his  child,  ward,  apprentice 
or  scholar,  and  the  force  or  violence  used  is  reasonable  in  manner 
and  moderate  in  degree ; 

5.  When  committed  by  a  carrier  of  passengers,  or  the  author- 
ized agents  or  servants  of  such  carrier,  or  by  any  person  assisting 
them,  at  their  request,  in  expelling  from  a  carriage,  railway  car, 
vessel  or  other  vehicle,  a  passenger  who  refuses  to  obey  a  lawful 
and  reasonable  regulatiou  prescribed  for  the  conduct  of  passengers, 
if  such  vehicle  has  first  been  stopped  and  the  force  or  violence 
used  is  not  more  than  sufficient  to  expel  the  offending  passenger, 
with  a  reasonable  regard  to  his  personal  safety ; 

6.  When  committed  by  any  person  in  preventing  an  idiot, 
lunatic,  insane  person,  or  other  person  of  unsound  mind,  includ- 
ing persons  temporarily  or  partially  deprived  of  reason,  from 
committing  an  act  dangerous  to  himself  or  to  another,  or  in 
inforcing  such  restraint  as  is  necessary  for  the  protection  of  his 
person  or  for  his  restoration  to  health,  during  such  period  only  as 
shall  be  necessary  to  obtain  legal  authority  for  the  restraint  or 
custody  of  his  person. 

New  in  form.  (See  2  R  8.  [Edm.].  67»a,  §  2;  see  §§  26,  208,  205,  arUe, 
%  877,  post,  §§  88,  168,  188,  Code  Criminal  Procedure.) 

(a)  Self  defense. — ^A  party  assailed  may  use  sufficient  force  to  defend  him- 
self, even  to  the  killing  of  his  assailant  (Shorter  v.  People,  2  N.  Y.,  193;  Pat- 
teraon  v.  People,  46  Barb.,  625;  Psopie  v.  Lamb,  54  id.,  842;  2  Keyes,  360;  People 
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V.  AvMn,  1  Park.,  154;  Fwj^^  t.  Oclb,  4  id.,  85;  Fwj^  ▼.  BuMwn,.  7  N.  Y., 
896;  Bc&rs  y.  People,  68  id.,  625.) 

(b)  Itay  protect  property.— A  party  may  protect  property  in  his  lawful 
custody,  even  to  kiUing  a  party  attempting  a  felony.  (Buloff  ▼.  People,  45 
N.  T.,  218;  5  Lana,  261;  11  Abb.  [N.  8.];  245;  Gyre  v.  OuU)er,  47  Barb.,  502; 
Care]/  v.  pioople,  45  id.,  262;  Harrington  v.  People,  6  id.,  607.) 

(e)  Officer  may  use  force.  —  A  peace  officer  may  use  only  sufficient  force 
to  make  the  arrest  or  prevent  the  escape.  {Oowraddy  v.  People,  8  Park.,  234; 
ffager  ▼.  Dartforth,  20  Barb.,  16;  8taie  y.  ffuU,  84  Com.,  182;  Golden  y.  State,  1 
Jlich.  [N.  S.],  292;  Com,  y.  Buggies,  6  Allen,  588.) 

{d)  Treepaaaer  may  use  force.  — Even  a  trespasser  may  defend  himself 
from  wanton  and  unlawful  yiolenoe.  (People  y.  GtiUck,  HiH  &  Den.  Sup.,  229; 
Lalor,  229.) 

A  party  may  use  whatever  force  is  necessary  to  arrest  an  offender  against 
law,  either  with  or  without  process.  {People  v.  Adler,  8  Park.,  249;  People  v. 
Wohen,  7  N.  Y.  Leg.  Obs.,  89;  -Pwpto  v.  MeArdk,  1  Wh.  C.  C,  101.) 

(e)  Parent  may  uae  restraint.  —  A  parent  may  exercise  such  wholesome 
and  proper  restraint  over  a  child  as  he  deems  right  and  proper,  and  may  use 
sufficient  force  for  that  purpose.  (Eemandee  v.  Camoboti,  iO  How.,  488;  4 
Duer,  642.) 

(/)  So  also  of  a  teacher.  -^Morris'  case,  1  C.  H.  Bee.,  55^  Gardner  v.  State, 
4  Ind.,  682;  Gam.  v.  BandaU,  4  Gray,  86;  And&reon  v.  State,  8  Head,  455;  State 
y.  WiOiam,  27  Vt,  755. 

(g)  So  alflo  of  a  moMtm.— People  y.  Sh(fflein,  1  Wh.  0.  C,  512;  People  y. 
Phia^,  Id.,  155. 

(A)  Ckmductor  may  use  Ibrce. — When  a  passenger  on  a  train  refuses  to 
pay  his  fare,  the  conductor  may  use  sufficient  force  to  eject  him.  (People  y. 
JtOeon,  8  Park.,  284;  Htbbard  v.  N.  F.  and  E.  R  R  Go.,  15  N.  Y.,  455;  Big- 
gins v.  Watervhet,  ete.,  R  R  Co,,  46  N.  Y.,  28.) 

The  conductor,  however,  must  eject  the  passenger  in  a  manner  consistent 
with  his  safety.  (Sartford  v.  Eighth  ave.  R  R  Co.,  28  N.  Y.,  848;  see,  also, 
Priest Y.KRRROo.  10  Abb.  FN.  S.1,  60;  40 How. .  456:  2  Sweecy  585. 
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CHAPTER  VI. 

BOBBEBY. 

SBOnoiT  284.  Bobbery  defined. 

226.  How  force  or  fear  must  be  employed. 

226.  Degree  of  force  immaterial. 

227.  Taking  property  secretly  not  robbery. 

228.  Robbery  in  first  degree. 

229.  Robbery  in  second  degree. 

280.  Robbery  in  third  degree. 

281.  Poniflhment  of  robbery  in  first  degree. 

282.  Punishment  of  robbery  in  second  degree. 
288.  Punishment  of  robbery  in  third  degree. 

§  224.  Bobbery  deflnecL  —  Bobbery  is  the  unlawful  taking 
of  personal  property,  from  the  person  or  in  the  presence  of 
another,  against  his  will,  by  means  of  force,  or  violence,  or  fear 
of  injury,  immediate  or  future,  to  his  person  or  property,  or  the 
person  or  property  of  a  relative  or  member  of  his  family,  or  of 
any  one  in  his  company  at  the  time  of  the  robbery. 

8  R  a,  961,  g  89;  2  R  S.  (Edm.),  697.  g  5S. 

(a)  Force  an  essential  element. —  Force  or  violence  in  depriving  a  man 
of  his  property  is  an  essential  ingredient  of  robbery.  {PUUo*^  ecm,  2  C.  H. 
Rec.,  81 ;  Mahaney  v.  Fleople,  8  Hun.  202;  6  S.  C,  829.) 

(6 )  Bxtortion.—  It  is  robbery  to  extort  personal  property  from  another  by 
means  of  threats  of  an  unfounded  charge,  known  to  the  prisoner  to  be  ground- 
less.   (Ptople  V.  McDarUeU,  1  Park.,  198.) 

Secretly  picking  a  pocket  is  not  robbery,  there  must  be  a  putting  in  fear. 
{Norriif  eaae,  6  C.  H.  Rec,  86.) 

(d)  Snatcliin^. — To  snatch  an  article  from  the  person  of  another,  not 
robbery.  {A7iderikm*9  com,  1  C.  H.  Rec.,  168;  McCkukey  v.  People,  5  Park., 
299;  FtopleY,  HaU,  6  id.,  642.) 

{e)  Oorpus  delicti  —  What  circumstances  sufficient  to  prove  the  corpus 
deUeii on  a  trial  for  robbery.    (Bloomer  v.  PiBople,  8  Eeyes,  9;  1  Abb.  Dec,  146.) 

(/)  Intent. —  The  question  of  felonious  intent  is  for  the  jury.  {People  v. 
HaU,  6  Park.,  642;  People  v.  McQiniy,  24  Hun,  62.) 

(g)  Indictment. —  Under  an  indictment  fbr  robbery,  the  Jury  may  convict 
of  larceny  from  the  person  or  for  an  assault  and  battery.  (Murphy  v.  PeopHe, 
8  Hun,  114;  6  8.  C,  802.) 

What  is  a  sufficient  indictment    ((^uinlan  v.  Peop^,  6  Park.,  9.) 

(A)  Robbery  at  common  law.~ Reue  v.  Cannon,  R  & R,  146;  1  Hale,  688; 
8tate  V.  Oorham,  65  K.  H.,  152;  Ckmi.  v.  Humphrey,  7  Mass.,  242;  BexY. 
Beane,  2  East  P.  C,  784;  Com.  v.  Humphrey,  7  Mass.,  242;  Long  v.  8UUe, 
12  Ga.,  298;  see,  also,  1  Whar.  Crim.  Law,  §  846,  etc. 

(t)  What  decree  of  force  necessary  to  constitute  the  offense.  (People 
V.  McGiniy,  24  Hun,  62.) 
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§  225.  How  force  or  fear  must  be  employecL  —  To  consti- 
tute robbery,  the  force  or  fear  must  be  employed  either  to  obtain 
or  retain  possession  of  the  property  or  to  prevent  or  overcome 
resistance  to  the  taking.  If  employed  merely  as  a  means  of 
escape  it  does  not  constitute  robbery. 

8  R  8.,  951,  §  69;  2  R.  8.  (Edm.),  697,  §  55. 

( a )  Taking'  by  force.  —  The  force  must  be  used  in  taking  the  property. 
(MaJiorwy  v.  i^fo,  3  Hun,  202;  PkOo's  ease,  2  C.  H.  Rec,  31;  McCosky  v. 
PeopU,  5  Park.,  299.) 

(h)  Degree  of  force  not  materiaL  — No  matter  how  little  the  force  used, 
•  if  it  is  sufficient  to  deprive  a  person  of  his  property  against  his  will.    {People 
V.  McOinty,  24  Hun,  62;  see,  also,  Hope  v.  People,  11  W.  Dig.,  386;  Mahaney 
V.  People,  8  Hun,  202;  59  N.  Y.,  659.) 

§  226.  I>^;ree  of  fbrce  unmateriaL — ^When  force  is  employed 

in  either  of  the  ways  specified  in  the  last  section,  the  degree  of 

force  employed  is  immaterial. 

2  R  8.  (Edm.),  697,  §  55;  People  v.  MeOinty,  24  Hun,  62;  Mahoney  v.  People, 
8  Hun,  202;  5  8.  C,  329;  59  N.  T.,  659. 

§  227.  Taking  property  secretly  not   robbery.  —  The 

taking  of  property  from  the  person  of  another  is  robbery,  when 

it  appears  that  although  the  taking  was  fully  completed  without 

his  knowledge,  such  knowledge  was  prevented  by  the  use  of  force 

or  fear. 

2R  8.  (Edm.),  697,  §  55;  see  J^orriti'  case,  6  0.  H.  Rec.,  86;  Andereon'e 
ease,  1  C.  H.  Rec,  163;  MeCJoskey  v.  People,  5  Park.,  299;  6  id.,  642. 

§  228.  Robbery  in  first  degree.  —  An  unlawful  taking  or 
compulsion,  if  accomplished  by  force  or  fear,  in  a  case  specified 
in  the  foregoing  sections  of  this  chapter,  is  robbery  in  the  first 
degree,  when  committed  by  a  person, 

1.  Being  armed  with  a  dangerous  weapon  ;  or, 

2.  Being  aided  by  an  accomplice  actually  present ;  or, 

3.  When  the  oflPender  inflicts  grievous  bodily  harm  or  injury 
upon  the  person  from  whose  possession,  or  in  whose  presence,  the 
property  is  taken,  or  upon  the  wife,  husband,  servant,  child,  or 
inmate  of  the  family  of  such  person,  or  any  one  in  his  company 
at  the  time,  in  order  to  accomplish  the  robbery. 

Id. 

An  act  of  personal  violence  accompanying  the  act  of  feloniously  taking  the 
personal  property  from  the  person  of  the  prosecutor,  constitutes  the  offense 
of  robbery  in  the  first  degree.  {Mahoney  v.  People,  8  Hun,  202;  5  S.  C,  829;  59 
K.  T.«  659.) 


§§  229-233.]        OF  THE  State  of  New  York.  97 

(  a )  Owner  of  property.  —  To  constitute  the  crime  of  robbery  in  the  first 
degree  it  is  not  necessary  that  the  person  robbed  should  have  been  the  actual 
owner  of  the  property.    (Brooks  v.  People,  49  N.  Y.,  488.) 

(h)  Bobbery  defined.  —  Bobbery  in  first  degree,  under  old  statute,  defined. 
(Mahoney  v.  People,  8  Hun,  202;  59  N.  Y.,  669.) 

(c)  At  conimon  law,  etc. — Moody  y.  People,  20  HI.,  815;  Com.  v.  Cook, 
12  Mete.,  98;  Com.  y.  Niekereon,  6  Allen,  618;  State  y.  StoyeU,  64  Me.,  24. 

§  229.  Bobbery  in  second  degree.  —  Snch  unlawful  taking 
or  compulsion,  when  accomplished  by  force  or  fear,  in  a  case 
specified  in  the  foregoing  sections  of  this  chapter,  but  not  under 
circumstances  amounting  to  robbery  in  the  first  degree,  is  robbery 
in  the  second  degree,  when  accomplished  either 

1.  By  the  use  of  violence ;  or, 

2.  By  putting  the  person  robbed  in  fear  of  immediate  injury 
to  his  person  or  that  of  some  one  in  his  company. 

8  R  8.,  961,  g  70;  2  R  S.  (Edm.),  698,  §  66. 

Obtaining  money  through  the  influence  of  a  threat  to  prosecute  that  party 
on  an  unfounded  charge,  may  amount  to  robbery  in  the  second  degree.  (People 
y.  McDanids,  1  Park.,  198.) 

Violence  or  threats  reasonably  calculated  to  put  a  man  in  fear  is  essential 
to  constitute  robbery.    (Dayton* s  eaee,  2  G.  H.  Rec,  167;  6  id.,  86.) 

§  230.  Robbery  in  third  degee.  —  A  person  who  robs 
another,  nnder  circnmstances  not  amounting  to  robbery  in  the 
first  or  second  degree,  is  guilty  of  robbery  in  the  third  degree. 

New. 

ft 

§  231.  Pnnlflhment  of  robbery  in  first  degree. — Eobbery 
in  the  first  degree  is  punishable  by  imprisonment  for  not  less  than 
ten  years  nor  more  than  twenty  years. 

8  R  &,  951,  §  71;  2  R  S.  (Edm,),  698,  §  57. 

§  232.  Punishment  of  robbery  in  second  degree.  —  Eob- 
bery in  the  second  degree  is  punishable  by  imprisonment  for  not 
less  than  five  years  nor  more  than  fifteen  years. 

Id. 

§  233.  Punishment  of  robbery  in  third  degree.— Bobbery 
in  the  third  degree  is  punishable  by  imprisonment  for  not  more 
than  ten  years. 

New. 
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CHAPTER  VII. 

DUELS   AND  CHALLENGES. 

BBCnoN  284.  Dueling  defined  and  punished. 

285.  Challenger,  abettor,  etc. 

286.  Challenge  defined. 

287.  Attempts  to  induce  a  challenge. 

288.  Posting  for  not  fighting. 

289.  Duel  outside  of  state. 

240.  Where  such  person  may  he  Indicted  and  tried. 

241.  Witnesses. 

§  234.  Dueling  defined  and  punished.  —  A  person  who 
fights  a  dael  or  engages  in  any  combat  with  another,  with  deadly 
weapons,  by  previous  agreement,  or  upon  a  previous  quarrel, 
although  no  death  or  wound  ensues,  is  punishable  by  imprison- 
ment for  not  less  than  two  years  nor  more  than  ten  years.  A 
person  convicted  under  this  section  is  thereafter  incapable  of 
holding,  or  of  being  elected  or  appointed  to  any  office,  or  place 
of  trust  or  emolument,  civil  or  military,  within  the  state. 

8  R  B.,  962,  §§  1,  4;  2  R  8.  (Edm.).  708,  §§  1,  4;  §  458,  po9t;  2  Whar.  C. 
Law,  §  1767;  Bex  v.  Langley,  2  Ld.  Raymond,  1029;  Oom,  v.  Whitehead,  2 
Boston  Law  Rep.,  148;  Angler  y.  Poople,  84  Dl.,  486;  Com,  v.  Hivrt,  6  J.  J. 
Marsh.,  119;  8UU6  v.  Perkine,  6  Blackf..  20;  see,  also,  1  R  L.,  1818,  p.  499,  §  19. 
Laws  1817,  ch.  1;  Berriott  v.  SkUe,  1  McMuUan,  126. 

The  act  to  suppress  dueling,  passed  November  5, 1815,  is  constitutional,  and 
a  conviction  and  judgment  of  disqualification  under  it  is  therefore  legal  and 
valid.    {Barber  v.  People,  8  Ck>w.,  686;  20  Johns.,  457.) 

§  235.  Challenger,-  abettor,  etc.  — A  person  who  challenges 
another  to  fight  a  duel,  or  who  sends  a  written  or  verbal  message 
purporting  or  intended  to  be  a  challenge  to  fight  a  duel,  or  an 
invitation  to  a  combat  with  deadly  weapons^  or  who  accepts  such 
a  challenge  or  message,  or  who  knowingly  carries  or  delivers  such 
a  challenge  or  message,  or  who  is  present  at  the  time  appointed 
for  such  a  duel  or  combat,  or  when  such  a  duel  or  combat  is 
fought,  either  as  second,  aid  or  surgeon,  or  who  advises  or  abets, 
or  gives  any  countenance  or  assistance  to  such  a  duel  or  combat 
upon  previous  agreement,  is  punishable  by  imprisonment  for  not 
more  than  seven  years. 

8  R  8.,  962,  §  2;  2  R.  8.  (Edm.),  708,  §  2;  Laws  1828,  ch.  481,  §  2;  Laws 
1818,  499,  §  19;  Bex  v.  Langley,  2  Ld.  Raymond,  1029;  State  v.  F&rkins,  6 
Blackf.,  20. 
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To  write  and  deliver,  or  cause  to  be  delivered,  to  another  a  challenge  to 
fight  a  duel  is  a  misdemeanor  at  common  law.  (Norton's  com,  8  0.  H.  Rec., 
90;  see,  also.  Woods'  case,  8  id.,  189.) 

§  236.  Challenge  defined.  —  Any  word,  spoken  or  written, 
or  any  sign,  nttered  or  made  to  any  person,  expressing  or  imply- 
ing, or  intended  to  express  or  imply,  a  desire,  request,  invitation 
or  demand  to  fight  a  duel,  or  to  meet  for  the  purpose  of  fighting 
a  duel,  is  deemed  a  challenge. 

New  in  form.    (2  R  S.  [Edm.],  708,  §  2.) 

It  is  the  province  of  the  Jury  to  determine  whether  the  writing  was  intended 
as  a  challenge.  {WoocPs  case,  8  C.  H.  Rec,  139;  see,  also,  459, posi;  and  State 
V.  Perkins,  6  Blackf.,  20;  Com,  v.  Tibbs,  1  Dana,  624.) 

§  237.  Attempts  to  induce  a  challenge.  —  A  person  guilty 
of  sending  or  using  to- another  any  word  or  sign  whatever,  with 
intent  to  provoke  or  induce  such  person  to  give  or  receive  a 
challenge  to  fight  a  duel,  is  guilty  of  a  misdemeanor. 

New  in  form.    (See  King  v.  PhOUps,  6  East,  464;  Box  v.  Bke,  8  id.,  581.) 

§  238.  Posting  for  not  fighting. —  A  person  who  posts  or 
advertises  another  for  not  fighting  a  duel,  or  for  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  who,  in  writing  or  in 
print,  uses  reproachful  or  contemptuous  language  to  or  concern- 
ing any  one,  for  not  sending  or  accepting  a  challenge  to  fight  a 
duel,  or  for  not  fighting  a  duel,  is  guilty  of  a  misdemeanor. 
8  R  8.,  972,  §  19;  2  R.  8.  (Edm.),  716, §  20;  VenmnU^.  Damdson,  80  Vt.,  877. 

§  239.  Duel  outside  of  state.  —  A  person  who  leaves  this 
state  with  intent  to  elude  any  provision  of  this  chapter,  or  to 
commit  any  act  without  ttis  state,  which  is  prohibited  by  this 
chapter,  or  who  being  a  resident  of  this  state,  does  any  act  with- 
out this  state,  which  would  be  punishable  by  the  provisions  of 
this  chapter,  if  committed  within  this  state,  is  guilty  of  the  same 
offense,  and  subject  to  the  same  punishment,  as  if  the  act  had 
been  committed,  or  was  to  have  been  cfonsummated  within  this 
state. 

8  R.  8.,  968,  §  5;  2  R  8.  (Edm.),  706,  §  5;  Id.,  677,  g  6;  JSea;  v.  WtOiams,  2 
Comp.,  506;  see  Code  Grim.  Proc.,  §  188;  §  188,  ante,  ^  461,  post;  State  v 
Taylor,  8  Brev.,  248;  Earris  v.  State,  58  Ga.,  882;  Ivey  y.  State,  12  Ala.,  276; 
Laws  1816,  ch.  4,  §  6. 

§  240.  Where  such  person  may  be  indicted  and  tried* — 

A  person  offending  against  any  provision  of  the  last  section  maj 
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be  indicted  and  tried  in  any  -connty  within  this  state ;  but  the 
person  so  offending  may  plead  a  former  conviction  or  acquittal 
in  another  state  or  country  for  the  same  offense ;  and  if  such  plea 
is  admitted  or  established,  it  shall  be  a  bar  to  further  proceedings 
against  him,  for  such  offense. 

8  R.  S.,  963,  §§  6,  7;  2  R  8.  (Edm.),  708,  §§  6,  7;  see  §  185,  anto. 

§  241.  Witnesses. — A  person  offending  against  any  provision 
of  this  chapter  is  a  competent  witness  against  any  other  person 
offending  in  the  same  transaction,  and  must  not  be  excused 
from  testifying  or  answering  any  question,  upon  an  investigation 
or  trial  for  an  offense  under  this  chapter,  upon  the  ground  that 
his  testimony  might  tend  to  convict  him  of  a  crime.  But  evi- 
dence given  by  a  persou  so  testifying,  cannot  be  received  against 
him,  in  any  criminal  action  or  proceeding. 

3  R.  S.,  963,  §  8;  2  R  8.  (Edm.),  708,  §  8;  see  §  712,  pott;  State  v.  Dupont, 
2  McCord,  334;  Whart  Cr.  Ev.,  §  698;  2  Whart.  Cr.  Law,  §  1778;  see,  also, 
WoocFs  eaae,  3  C.  H.  Bee,  139. 
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253.  PrivUeged  communications. 
254  Threatening  to  publish  libel. 

§  242.  Libel  defined.  —  A  malicious  publication,  by  writing, 
printing,  picture,  effigy,  sign  or  otherwise  than  by  mere  speech, 
which  exposes  any  living  person,  or  the  memory  of  any  person 
deceased,  to  hatred,  contempt,  ridicole  or  obloquy,  or  which 
causes,  or  tends  to  cause  any  person  to  be  shunned  or  avoided,  or 
which  has  a  tendency  to  injure  any  pereon,  corporation  or  asso- 
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ciation  of  persons,  in  his  or  tlieir  business  or  occupation,  is  a 
libel. 

Any  writing  published  maliciously,  with  a  view  to  expose  another  to  con- 
tempt and  ridicule,  is  a  libel.  (Steele  v.  Southwick,  9  Johns.,  214  ;  Spooner^s 
case,  3  C.  H.  Roc.,  37;  People  v.  Judah,  3  Wh.  Cr.  Cas.,  26.) 

Any  publication  or  picture  which  holds  up  a  person  to  public  ridicule  is  a 
libel.    (Meezara*8  ease,  2  C.  H.  Rec,  113.) 

A  publication  which  reflects  upon  the  plaintiff  and  his  business  is  a  libel. 
(Fry  V.  Bennett,  28  N.  Y.,  824;  8  Bosw.,  200.) 

If  the  communication  is  not  privileged  or  capable  of  innocent  construction, 
it  is  the  duty  of  the  judge  to  charge  the  jury  that  it  is  libelous.  (Hunt  v. 
Bennett,  19  N.  Y.,  173  ;  4  E.  D.  Smith,  647.) 

(a)  Malice  is  an  implication  of  law  from  the  false  and  injurious  nature  of 
the  charge.  (Boot  v.  King,  7  Cow.,  613;  4  Wend.,  114;  Washburn  v.  (Jook,  3 
Den.,  110.) 

(h)  Business  or  profession.  —  In  libel,  that  the  words  used  had  reference 
to  plaintiff's  profession  and  business  is  not  substantive  ground  of  slander. 
(Sanderson  v.  GcddweU,  45  N.  Y.,  898.) 

(c)  Court  proceedings.  —  A  party  may  publish  a  correct  account  of  court 
proceedings;  but  if  he  garbles  or  falsifies  them,  it  is  libelous.  (Thomas  v. 
CrosweU,  7  Johns.,  264;  WUeox  v.  Bennett,  1  U.  8.  Law  Mag.,  181;  Steele  v. 
Bouthwick,  9  Johns.,  214.) 

(d)  Correct  narrative  maybe  libelous.  —  The  publication  of  a  correct 
narrative  of  a  transaction  may  be  libelous  if  accompanied  by  unjust  deduc- 
tions from  the  facts.    (EdsaU  v.  Brooks,  2  Rob.,  29;  26  How.,  426) 

A  publication  stating  that  the  plaintiff  is  about  to  commence  a  suit  for 
libel,  but  that  he  wUl  not  bring  it  to  trial  in  a  particular  county  because  he  is 
known  there,  is  libelous.    (Cooper  v.  ijhredey,  1  Den.,  847.) 

(e)  An  illegal  process  not  libelous.  ^BaUey  v.  Dean,  5  Barb.,  297. 

(/)  Member  of  the  bar. — To  charge  a  member  of  the  bar  as  offerincr  him- 
self as  a  witness  in  order  to  divulge  the  secrets  of  his  client  is  libelous.  •  (Biggs 
V.  Denniston,  8  Johns.  Cases,  198.) 

(g)  Maltster.  —  Charging  a  maltster  with  using  filthy  water  in  brewing  is 
libelous  without  proof  of  special  damage.    (WMe  v.  BelaM>n,  17  Wend.,  49.) 

(h)  Candidate  for  office.  —  Charging  a  candidate  with  corruption  is  libel 
ous.    (Powers  v.  Dubois,  17  Wend.,  63.) 

(i)  Libeling  a  senator. — Charging  a  senator  with  corrupt  conduct  as  sen- 
ator is  actionable  though  his  term  of  ofllce  had  expired  before  its  publication. 
(Cramer  v.  Biggs,  17  Wend.,  209). 

(j )  Charging  a  politician  with  corruptly  using  money  is  libelous  p&r  se. 
(Weed  V.  Foster,  11  Barb.,  203.) 

(k)  A  charge  of  smuggling  is  libelous.  —StUlweU  v.  Barter,  19  Wend., 
487. 

(I)  An  imputation  of  poverty  may  be  libelous,  if  so  alleged  as  to  excite 
nothing  but  ridicule.    (Moffat  v.  Cauldtoea,  3  Hun,  26;  5  B.  C,  256.) 

(m)  Kidnapping. -~  A  charge  of  kidnapping  another  and  bringing  him 
into  slavery  is  libelous.    (Nash  v.  Benedict,  25  Wend.,  645.) 
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( n )  Malfeasance  in  office. — A  petition  asking  for  the  removal  from  office 
for  malfeasance  not  libelous  without  proof  of  malice.  (Thorn  v.  Blanchard, 
6  Johns.,  508.) 

(o)  Libeling  military  officer.  —  A  publication  reflecting  upon  officers  of 
a  regiment  not  libelous  without  proof  of  special  damage.  {SumTier  y.  Btid, 
12  Johns.,  475;  Ryckma/n  v.  Dda/oan,  25  Wend.,  186.) 

(p)  Publishing  letter.  —  Charging  an  editor  with  publishing  a  private 
letter  without  authority  is  not  libelous  per  m.  (Bacon  v.  Beach,  5  N.  Y.  Leg. 
Obs.,  448.) 

(q)  Oorporation. — A  corporation  may  maintain  an  action  for  libel,  though 
the  words  be  not  actionable  per  ee,  on  proof  of  malice  and  special  damage  to 
its  business,  credit  or  property.  (Knickerboeker  L,  Ins.  Co.  v.  Ecdenne,  2 
J.  &  8p.,  76;  42  How.,  202;  Shoe  and  Leather  Bank  v.  Thompson,  23  id.,  253; 
18  Abb.,  418.) 

( r )  Silver  mine.  —  A  publication  charging  the  plaintiff  with  having  plas- 
tered the  Emma  Silver  Mine,  and  engrafted  silver  ore  in  the  lime-stone  rocks 
for  the  purpose  of  swindling  the  public,  is  a  libel.  (WiUiams  v.  Godkvn,  6 
Daly,  499.) 

(e)  Blackmailing.  —  The  use  of  the  word  "  blackmailing  "  is  libelous  per 
ee.    (Boberteon  v.  BenneU,  12  J.  &  Sp.,  66.) 

(t)  At  common  law.  —  See,  also.  State  v.  Bwrnham,  9  N.  H.,  84;  Com,  v. 
Holmes,  17  Mass.,  336;  Com,  v.  Kneeland,  20  Rck.,  206;  StaU  v.  Af>erif,  7 
Conn.,  268;  see,  also,  2  Wharton's  CrioL  Law,  g  1594. 

§  243.  Libel  a  misdemeanor.  —  A  pereon  who  publishes  a 
libel  is  guilty  of  a  misdemeanor. 

New.  (See  2  Chitty  Cr.  L.,  875;  2  Whart.  Cr.  L.,  §  1594;  State  v.  Avery,  7 
Conn.,  268;  State  v.  Bumham,  9  N.  H.,  84;  Com,  v.  Holmes,  17  Mass.,  336  ; 
Com.  v.  Kneeland,  20  Pick.,  206.) 

§  244.  Malice  presumed ;  defense  to  prosecutioiu  — ^A 

publication  having  the  tendency  or  effect,  mentioned  in  section 
two  hundred  and  forty-two,  is  to  be  deemed  malicious,  if  no  jus- 
tification or  excuse  therefor  is  shown.  The  publication  is  justified 
when  the  matter  charged  as  libelous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends.  The  publication  is 
excused  when  it  is  honestly  made,  in  the  belief  of  its  truth  and 
upon  reasonable  grounds  for  this  belief,  and  consists  of  fair  com- 
ments upon  the  conduct  of  a  person  in  respect  of  public  affairs, 
or  upon  a  thing  which  the  proprietor  thereof  offers  or  explains 
to  the  public. 

N.  Y.  State  Const,  art.  I,  §  8;  see  Code  Civ.  Proc,  §§  635,  586. 

(a)  IMEalice  implied.  — Malice  is  an  implication  of  law  from  the  false  and 
Injurious  nature  of  the  charge.  (Boot  v.  King,  7  Cow.,  618;  4  Wend.,  114; 
Wasbume  v.  Cook,  8  Den.,  110.) 
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(h)  When  malice  must  be  proved.  -—  k  petition  for  the  removal  of  an 
official  for  malfeasance  not  libelous  without  direct  proof  of  malice.  (TJuym 
V.  Manchard,  6  Johns.,  508.) 

(«)  Bumor.  —  That  a  charge  was  made  on  mere  rumor  is  no  justification. 
{Powers  V.  8kimi£T,  1  Wend.,  451.) 

{d)  Article  copied.—  That  an  article  published  was  copied  is  no  defense. 
{HotchkiM  Y.  Oliphant,  2  HUl,  610.) 
Nor  that  the  author's  name  was  given.    (Dole  y.  Lyon,  10  Johns.,  447.) 

(e)  Literary  criticiem.  —  A  fair  criticism  of  a  literary  work,  however 
severe,  is  privileged,  if  done  without  unworthy  motives.  (Beads  v.  8u)ee(eer,  6 
Abb^  [N.  8.],  9,  n.) 

(/)  Truth  must  be  eatabliahed.  —  Truth  must  be  established,  and  goes  to 
the  mtent.  (Bice  v.  Withers,  9  Wend.,  138  ;  People  v.  Tracy,  2  Wh.  Or.  Cas., 
858.) 

(g)  Motive. —The  motive  must  be  justifiable.  (Baidtoin'B  case,  8  0.  H. 
Rec.,  61.) 

Mitigating  circumstances  must  be  pleaded  in  connection  with  a  denial  of 
malice.    (Daly  v.  Byrne,  1  Abb.  N.  C,  150.) 

(h)  Good  motives. ~  Gk>od  motives  and  justifiable  ends  must  be  shown. 
(Bartholomy  v.  People,  2  Hill,  248;  see  Snyder  v.  Andrews,  6  Barb.,  43.) 

(t)  Justificatiou. — Justification  in  answer  set  up  must  be  definite  and 
certain.    (Id) 

And  must  be  as  broad  as  the  charge.  (Skinner  v.  Powers,  1  Wend.,  451; 
StUwea  V.  Barter,  19  id.,  487;  Fidler  v.  Deletion,  20  id.,  57;  Cooper  v.  Barber, 
24  id.,  106.) 

§  245.  PublicatiQn  defined.  —  To  sustain  a  charge  of  pnb- 
lishing  a  libel,  it  is  not  necessary  that  the  matter  complained  of 
should  have  been  seen  by  another.  It  is  enough  that  the  defend- 
ant knowingly  displayed  it,  or  parted  with  its  immediate  custody, 
under  circumstances  whicli  exposea  it  to  be  seen  or  understood  by 
another  person  than  himself. 

Laws  1852,  ch.  165,  §  1. 

(a)  Sealed  letter. —  Sending  a  letter  to  the  plaintiff  sealed  is  not  a  publi- 
cation which  will  sustain  a  private  suit.  (Lyle  v.  Clason,  1  Gai.,  581;  WaisUl 
V.  Holman,  2  HaU,  172.) 

(b)  Beading  letter  to  stranger. —  A  writer  reading  a  libelous  letter  to  a 
stranger  before  sending  it,  is  a  publication.  (Snyder  v.  Andretos,  5  Barb.,  48; 
Van  Cletfy.  Lawrence,  6  G.  H.  Rec.,  41.) 

(e)  In  another  state. — A  libel  published  in  another  state  not  actionable 
here.    (TrunUmU  v.  Gibbons,  8  id.,  97.) 
To  deliver  a  libel  to  a  man's  wife  in  confidence,  is  not  publication.    (Id.) 

(d)  Proprietor  of  paper  liable.—  The  proprietor  of  a  newspaper  is  liable 
for  libelous  matter  published  therein  without  his  knowledge.   (Andres  v.  WeHs, 

7  Johns.,  260;  Huffy,  Bennett,  4  Sandf.,  120;  F¥y  v.  BenneU,  28  N.  Y.,  824; 

8  Bosw.,  200.) 
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{e)  Proof  of  publication  in  a  newspaper.  {SoviJvwkk  v.  Stevens,  10 
Johns.,  443;  Huffy.  Bennett,  4  Sandf.,  120.) 

That  the  publication  w^  in  cipher  and  only  understood  by  a  small  class  of 
people  does  not  affect  the  defendant's  liability.  {Sunderlin  v.  Bradgtreet,  46 
N.  Y„  188.) 

A  receiver  in  chancery  of  a  newspaper  is  liable  for  libelous  publications 
therein.    {Marten  v.  Van  Schaickf  4  Paige,  479.) 

§  246.  Liability  of  editors  and  others.  —  Every  editor,  or 
proprietor  of  a  book,  newspaper  or  serial,  and  every  manager  of 
a  partnership  or  incorporated  association,  by  which  a  book,  news- 
paper or  serial  is  issued,  is  chargeable  with  the  publication  of  any 
matter  contained  in  such  book,  newspaper  or  serial.  But  in  every 
prosecution  for  libel  the  defendant  may  show  in  his  defense  that 
the  matter  complained  of  was  published  without  his  knowledge 
or  fault  and  against  his  wishes,  by  another  who  had  no  authority 
from  him  to  make  the  publication,  and  whose  act  was  disavowed 
by  him  so  soon  as  known. 

New  in  form.    (See  Laws  1854,  ch.  180,  §§  1,  2,  8.) 

(a)  Want  of  knowledge. —  An  action  for  a  libel  lies  against  the  proprietor 
of  a  newspaper  though  the  libelous  matter  was  published  without  his  knowl- 
edge. (8Esp.,  31;  Andres  v.  Wells,  7  Johns.,  260;  Huff  y.  Bennett,  4 Sandf., 
120  ;  6  N.  Y.,  837;  Fry  v.  Bennett,  28  K  Y.,  824;  8  Bosw.,  200;  Cain  v.  Knee- 
land,  Thatch.  Cr.  R,  846;  i2(W  v.  Gatch,  1  Moo.  &  M.,  438.) 

( h )  Receiver  liable. —  A  receiver  in  chancery  of  a  newspaper  also  liable. 
(Martin  v.  Van  Schaick,  4  Paige,  479.) 

(c)  AsBignment  for  security. —  Not  so,  however,  where  a  printing  press 
and  newspaper  are  assigned  merely  as  security  for  a  debt.  {Andres  v.  WeUs, 
7  Johns.,  260.) 


§  247.  Publishing  a  true  report  of  public  official  pro- 
ceedings.— A  prosecution  for  libel  cannot  be  maintained  against 
a  reporter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein,  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative or  other  public  and  official  proceeding,  or  of  any  statement, 
speech,  argument  or  debate  in  the  course  of  the  same,  without 
proving  actual  malice  in  making  the  report. 

8  R.  8..  1026.  §  84:  Laws  1854,  ch.  180,  g  1;  §  148  ante, 

( a )  Fair  and  true  report  defined.—  What  is  a  fair  and  true  report  defined. 
{Ackerman  v.  Jones,  87  N.  Y.  Supr.,  42.) 

Though  one  may  publish  a  correct  and  true  account  of  the  proceedings  in 
a  court  of  justice,  yet  if  he  discolor  or  garble  the  proceedings,  or  add  com- 
ments or  insinuations  of  his  own,  he  is  libelous.  {Thomas  v.  CrosweU,  7  Johns., 
264;  WOeox  v.  Bennett,  1  U.  S.  Law  Mag.,  181;  Stanley  v.  WM,  4  Sandf.,  21.) 
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(h)  Oontradictions.  —  Positive  contradiction  of  what  a  witness  had  sworn 
to  on  a  trial  not  libelous  in  itself,  unlesd  accompanied  by  something  tending 
to  expose  the  party  to  ridicule.    (8ieeU  y.  Sauthtnck,  9  Johns.,  214.) 

(c)  Tme  narrative  may  be  libeloua. — The  publication  of  a  correct 
narrative  of  a  transaction  may  be  libelous  if  it  contain  unwarranted  deduc- 
tions from  the  facts.  (Edsaa  v.  Brooke,  2  Rob.,  29;  26  How.,  426;  Sandfard 
V.  Bennett,  24  N.  T.,  20;  McCabe  v.  OatUdtoell,  18  Abb.,  877;  Thomas  v.  Oro9- 
toeU,  7  Johns.,  264) 

Proceedings  before  grand  Jury  not  those  of  a  Judicial  body,  within  the 
statute.    (McOabe  v.  Ga/uidteea,  18  Abb.,  877.) 

§  248.  Quallflcatioii  of  last  sectioii. —  The  last  section  does 
not  apply  to  a  libel  contained  in  the  heading  of  the  report,  or  in 
any  other  matter  added  by  any  other  person  concerned  in  the 
publication ;  or  in  the  report  of  any  thing  said  or  done  at  the 
time  and  place  of  the  public  and  official  proceeding,  which  was 
not  a  part  thereof. 

8  R  8.,  1026,  %  85;  Laws  1854,  ch.  180,  §  2;  see  Stanley  v.  WM,  4  Sandf.,  21.) 

§  249.  Indictment  against  resident. — An  indictment  for  a 
Ubel,  contained  in  a  newspaper  published  within  this  state,  against 
a  resident  thereof,  may  be  found  either  in  the  county  where  the 
paper  was  published,  or  in  the  county  where  the  person  libeled 
resided  when  the  offense  was  committed.  In  the  latter  case  the 
defendant  is  entitled  to  an  order  of  the  Supreme  Court,  directing 
the  indictment  against  him  to  be  tried  in  the  county  in  which  the 
paper  was  printed  and  published,  upon  compliance  with  the  fol- 
lowing conditions : 

1.  He  must  apply  for  the  order  within  thirty  days  after  being 
committed  upon,  or  giving  bail  to  answer,  the  indictment ; 

2.  He  must  execute  a  bond  to  the  complainant,  with  two  suffi- 
cient sureties,  approved  by  the  judge  hearing  his  application, 
in  a  penal  sum  fixed  by  the  judge,  not  less  than  two  hundred  and 
fifty  nor  more  than  one  thousand  dollars,  conditioned  for  the 
payment,  in  case  the  defendant  is  convicted,  of  all  the  com- 
plainant's reasonable  expenses  in  going  to  and  from  his  place  of 
residence  and  the  place  of  trial,  and  in  attendance  upon  the  trial ; 

3.  He  must,  within  ten  days  after  the  granting  of  the  order, 
file  the  order  and  deposit  the  bond  with  the  clerk  of  the  county 
in  which  the  indictment  is  pending. 

Laws  1852,  ch.  166,  §  1;  8  R  a,  1025,  §  80;  Code  Grim.  Proc,  g  ISa 
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§  250.  Indictment  against  non-resident.  —  An  indictment 
for  a  libel  published  against  a  person  not  a  resident  of  this  state, 
must  be  found  and  tried  in  the  county  where  the  paper  contain- 
ing the  libel  purports  upon  its  face  to  be  published ;  or,  if  no 
county  is  indicated  upon  the  face  of  the  paper,  in  any  county 
where  the  paper  was  circulated. 

3  R.  a,  1025,  §  81;  Laws  1852,  ch.  166,  §  2;  Code  Crim.  Proc.,  §  188;  see 
TrurfQyuJIl  v.  Oibbom,  8  C.  H.  Rec,  97. 

§  251.  Indictment;  punishment  restricted. — A  person 
cannot  be  indicted  or  tried  for  the  publication  of  the  same  libel, 
against  the  same  person,  in  more  than  one  county. 

8  R.  8.,  1025,  §  82;  Laws  1852,  ch.  165,  §  1;  Code  CrinL  Proc.,  §  188. 

§  252.  Indictment ;  power  of  court,  place  of  triaL  — 

Nothing  contained  in  this  chapter  shall  be  construed  to  abridge, 
or  in  any  manner  affect,  the  power  of  a  competent  court,  to 
change  the  place  of  trial  of  an  indictment  for  libel,  in  the  same  man- 
ner as  may  lawfully  be  done,  in  respect  to  any  other  indictment. 

8  R  8.,  1025,  §  83;  Laws  1852,  ch.  165,  §  4. 

§  253.  Privileged  communications.  —  A  communication 
made  to  a  person  entitled  to,  or  interested  in  the  communication, 
by  one  who  was  also  interested  in  or  entitled  to  make  it,  or  who 
stood  in  such  a  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  is  presumed  not  to  be 
malicious,  and  is  called  a  privileged  communication. 

New  in  form.    (8  R.  8.,  969,  §  2.) 

(a)  Privileged  on  its  fjEioe. — Where  a  communication  is  privileged  on 
its  face,  plaintiff  must  show  both  malice  and  want  of  probable  cause.  (Streeiy 
V.  Wood,  15  Barb.,  106.) 

( b )  Leg^lative  or  judicial  proceedings,  are  privileged.  (KeUy  v.  TairU(n', 
48.  How.,  270;  T?u)rn  v.  Blancha/rd,  6  Johns.,  608.) 

( c )  Board  of  excise.  —  A  memorial  addressed  to  the  board  of  excise  against 
granting  license  to  a  particular  individual,  privileged.  ( Vdvderze  v.  McGregor, 
12  Wend.,  546.) 

(d)  When  probable  cause  must  be  shown.  —  Howa/rd  v.  TJumhpton,  21 
Wend.,  319;  Oook  v.  HiU,  8  Sandf.,  841;  (yihnaghue  v.  McChn&m,  28 
Wend.,  26. 

(e)  Secret  society.  — A  charge  against  one  member  by  another  in  a  mat- 
ter which  the  society  can  investigate,  is  privileged.  {Streety  v.  Wood,  15 
Barb.,  106.) 
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(/)  Violation  of  official  duty.— A  charge  of  violation  of  official  duty, 
made  to  proper  authorities,  is  privileged.    ( Van  Wyck  v.  AspinwaU,  17  N.  Y. 
190;  4  Duer,  268.) 

{g)  Fire  TnarBhal. —  Complaint  to  a  lire  marshal  as  to  origin  of  fire  privi- 
leged.   (JSTeuyfield  v.  Qypp&rmcm,  47  How.,  87;  15  Abb.  [N.  S.],  360.) 

(h)  An  address  to  the  electors  of  the  state,  before  election,  signed  as 
chairman  of  a  public  meeting,  not  privileged.  {Lewis  v.  Fbio,  6  Johns.,  1; 
HuntY.  Bennett,  19  N.  Y.,  178;  4  K  D.  Smith,  647.) 

Especially  if  it  reflects  upon  a  candidate.  (Hunt  v.  Bennett,  19  N.  Y.,  178; 
Boot  V.  King,  7  Cow.,  618;  4  Wend.,  114.) 

(i)  Manager  of  opera-house. —  A  reflection  upon  the  manager  of  an 
opera-house  not  privileged.    {Pry  v.  Bennett,  8  Bobw.,  200.) 

{j)  literary  criticism. —  A  fair  criticism  of  a  literary  work,  however 
severe,  is  privileged,  unljBss  it  imputes  unworthy  motives  to  the  author. 
{Beed  v.  Sweeteer,  6  Abb.  [N.  8.],  9n;  Fry  v.  BenneU,  5  Sandf.,  54;  9  N.  Y. 
Leg.  Obs.,  880;   Cooper  v.  JStone,  24  Wend.,  484) 

{k)  Mercantile  agency. —  Information  furnished  by  a  mercantile  agency 
to  all  its  customers,  irrespective  of  their  interest  in  the  question,  is  not  privi- 
leged, though  given  in  good  faith.  {Tayhr  v.  Church,  8  N.  Y.,  452;  IE.  D. 
Smith,  279;  Sunderlin  v.  Bradstreet,  46  N.  Y.,  188;  Lewis  v.  Chapman,  16 
K  Y.,  869.) 

An  affidavit  before  the  governor,  he  not  having  Jurisdiction,  is  not  privi- 
leged.    {Rosmer  v.  Loveland,  19  Barb.,  111.) 

{I)  Attorney's  advice  to  client  is  privileged,  unless  express  malice  be 
shown.    {Washburn  Y.  Cook,  8  Den.,  110.) 

An  attorney's  declarations  not  pertinent  to  the  controversy  a^e  otherwise. 
{Gilbert  v.  People,  1  Den.,  41 ;  Star  v.  Selden,  4  N.  Y.,  91.) 

( m )  Express  malice  must  be  shown  where  the  alleged  libel  is  contained 
in  papers  used  in  a  former  suit,  and  which  defendant  believed  to  be  true. 
{Suydam  v.  MoffaU,  1  Sandf.,  459;  Wa/mer  v.  Pains,  2  id.,  191.) 

( n )  Privilege  of  counsel  extends  to  all  matters  pertinent  to  the  contro- 
versy, irrespective  of  motive.  {Marsh  y.  Ettsworth,  50  N.  Y.,  809;  1  Sweeny, 
52;  86  How.,  582;  2  Sweeny,  589.) 

{o)  Falsity  of  the  charge  is  inadmissible  where  the  report  is  privileged. 
(Ackerman  v.  Jones,  5  J.  &  8p.,  42.) 

{p)  Ez  parte  proceedings. — Publication  of  ex  pa/rte  proceedings  before  a 
police  magistrate  not  privileged.  (Stanley  Y.Webb,  4  Sandf.,  21;  8  N.  Y.  Leg. 
Obs.,  209.) 

(q)  Orand  Jury  proceedings  are  not  privileged.  (McCahe  v.  CauldweU,  18 
Abb.  Pr.,  877.) 

( f* )  Slanderous  words  uttered  by  a  murderer  at  the  time  of  his  execu- 
tion are  not  privileged  when  published.    (Sanford  v.  Bennett,  24  N.  Y.,  20.) 

(s)  Persons  Jointly  interested.  —  An  agreement  made  between  persons 
interested  in  a  prosecution  to  push  the  same  is  privileged,  even  if  exhibited  to 
an  outside  party.    (KUnek  v.  CoUby,  46  N.  Y.,  427.) 

( t )  Physician's  certificate,  given  in  good  faith,  that  another  is  insane,  is 
privileged.    (Pwkins  v.  MUeheU,  81  Barb. ,  461.) 
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Tlie  publication  in  a  public  journal  of  an  article  charging  a  member  of 
corruption  is  not  privileged.    {lAtfkjohn  v.  Oreeley,  18  Abb.,  41.) 

( u )  Comniunicationa.  —  Communications  made  to  the  board  of  directors 
of  a  charitable  institution  regarding  an  employe,  if  made  in  good  faith  and 
without  malice,  are  privileged.    {HdUUad  ▼.  NeUon,  24  Hun,  895.) 

( « )  Gk>iirt  xnuat  determine  what  is  privileged. —  In  an  action  for  libel  it 
is  for  the  court  to  determine  whether  the  alleged  libel  was  privileged  or  not; 
but  the  question  of  good  faith,  etc..  Is  for  the  jury.  (ffamilUm  v.  Bno,  81 
N.  Y.,  116.) 

To  accuse  one  holding  a  public  office  of  an  offense  is  not  privileged.    (Id.) 

§  254.  Threatening  to  publiah  libeL  —  A  person  who 
threatens  another  with  the  publication  of  a  libel,  concerning  the 
latter  or  concerning  any  parent,  hnsband,  wife,  child  or  other 
member  of  the  family  of  the  latter,  and  a  person  who  offers  to 
prevent  the  publication  of  a  libel  upon  another  person  upon  con- 
dition of  the  payment  of,  or  with  intent  to  extort,  money  or 
other  valuable  consideration  from  any  peison,  is  guilty  of  a 
misdemeanor. 

8  R  a,  969,  §  2;  2  R  8.  (Edm.),  712,  g  2. 


TITLE  X. 

OF    CRIMES    AGAINST    THE    PERSON    AND    AGAINST    PUBLIC 

DECENCY  AND  GOOD  MORALS. 

Chapter       L  Crimes  against  religioiis  liberty  and  conscience. 

II.  Rape,  abduction,  carnal  abase  of  children  and  seduction. 
III.  Abandonment  and  neglect  of  children. 
rV.  Abortions  and  concealing  death  of  infant. 
Y.  Bigamy,  incest  and  the  crime  against  nature. 
VL  Violating  sepulture  and  the  remains  of  the  dead. 
yiL  Indecent  exposures,  obscene  exhibitions,  books  and  prints  and 

disorderly  houses. 
Vlil.  Lotteries. 
IX.  Gaming. 
X.  Pawnbrokers. 


CHAPTER  L 

OF  CBIMB8  AGAINST  RELIGIOUS   LIBBBTT  AND  00N80IEN08. 

Section  255.  Profane  swearing  defined. 

256.  Punishment  of  profane  swearing. 

257.  Summary  conviction  for  profane  swearing. 
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Section  268.  Penallies,  how  collected. 
269.  The  Sabbath. 

260.  Sabbath  breaking. 

261.  Day  defined. 

262.  Acts  forbidden. 
268.  Servile  labor. 

264.  Persons  observing  another  day  as  a  Sabbath. 

265.  Public  sports. 

266.  Trades,  manufactures  and  mechanical  employmentSL 

267.  Public  traffic. 

268.  Serving  process. 

269.  Punishment  of  Sabbath  breaking. 

270.  Forfeiture  of  commodities  exposed  for  sale. 

271.  Remedy  for  maliciously  serving  process. 

272.  Compelling  adoption  of  a  form  of  belief. 
278.  Preventing  performance  of  religious  acts. 
274.  Disturbing  religious  meeting. 

,     276.  Definition  of  the  offense. 

276.  Processions  and  parades. 

277.  Theatrical  and  other  performances. 

§  255.  Repealed  in  1882. 

1  R  S.,  674,  §§  61,  63;  2  R  L.,  196,  §§  6,  7,  8;  1  Hawk.  P.  C,  868;  State 
V.  PmeU,  TO  N.  C,  67;  State  v.  Q-raham,  8  Sneed,  64;  HUoomb  v.  Oormsh,  8 
Conn.,  876;  C<m.  v.  Hardy,  1  Ash.,  410;  &ate  v.  Pepper,  68  N.  C,  269;  Bar- 
ker V.  Oom.,  19  Penn.  State,  12;  J5iS  v.  State,  1  Swan,  42;  2  Whar.  C.  L., 
§  1443;  StaU  v.  Chandler,  2  Harrington,  668. 

(a)  Heat  of  political  dispute.  —  The  utterance  of  blasphemous  words  in 
the  heat  of  political  dispute  is  not  indictable  for  blasphemy.  {Bdl^B  eaee,  6 
C.  H.  Rec,  88.) 

{b)  Oflbnae  at  common  law.  —  Blasphemous  words  against  €k>d,  contu- 
melious reproaches  and  profane  ridicule  of  Christ,  or  the  Holy  Scriptures, 
are  offenses  punishable  at  common  law,  whether  uttered  by  words  or  in 
writing.    {People  v.  Buggies,  8  Johns.,  290.) 

§  266.  Kepealed  in  1882. 

2  R  S.,  926,  §  78;  2  R  L.,  196,  §§  6,  7,  8;  Barker  v.  Com.,  19  Penn.  St, 
412;  State  v.  Graham,  8  Sneed.,  184.) 

Under  1  Revised  Statutes,  g§  61-68,  a  person  who  used  profane  language 
was  finable  one  dollar  for  each  offense,  and  in  default  of  payment  may 
be  committed  to  the  county  jail  for  not  less  than  one  nor  more  than  three 
days.    (Fbland  v.  Johnson,  16  Abb.,  286.) 

§  257.  Kepealed  in  1882. 

2  R  S.,  926,  §  78;  see  Foland  v.  Johnson,  supra, 

§  258.  Kepealed  in  1882. 
Id.,  §  76;  see  FiAand  v.  Johnson,  supra. 
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§  259.  The  Sabbath.  —  The  first  day  of  the  week  being  by 
general  consent  set  apart  for  rest  and  reb'gious  uses,  the  law  pro- 
hibits the  doing  on  that  day  of  certain  acts  hereinafter  specified, 
which  are  serious  interruptions  of  the  repose  and  religious  liberty 
of  the  community. 
New. 

§  260.  Sabbath  breaking. — A  violation  of  the  foregoing  pro- 
hibition is  Sabbath  breaking. 

New. 

§  261.  Day  defined.  —  Under  the  term  "  day,"  as  employed 

in  the  phrase  "  first  day  of  the  week,"  when  used  in  this  chapter, 

is  included  all  the  time  from  midnight  to  midnight. 

New.  {PuMng  y.  People,  8  Barb.,  884;  see,  also,  Va/nderwerher  v.  PeopU,  5 
Wend.,  530.) 

§  262.  Acts  forbidden.  —  The  following  acts,  as  explained  in 
the  next  six  sections,  are  those  forbidden  to  be  done  on  the  first 
day  of  the  week,  except  in  a  work  of  necessity  or  charity : 

1.  Servile  labor ; 

2;  Public  sports  and  shows ; 

3.  Trades,  manufactures,  or  mechanical  employments ; 

4.  Public  traffic ; 

5.  Serving  process. 

New  in  form.  (2  R  S.,  928,  §§  8»-96;  2  R.  L.,  195,  §  6;  Laws  1847,  ch. 
849,  §  1;  Laws  1857,  ch.  628,  §  21;  Laws  1870,  ch.  80,  g§  1,  2,  6,  8;  Laws 
1871,  ch.  721,  g  15;  Laws  1878,  ch.  551;  see,  also,  §§  268,  265,  267,  268,  poO, 

( a )  Private  sale  of  property.  —  A  private  sale  of  property  not  exposed 
for  sale  not  prohibited.  (Eberle  v.  Mehrhach,  55  N.  Y.,  682;  Batrford  v. 
Ewsry,  44  Barb.,  618;  MiOer  v.  BoesO&r,  4  E.  D.  Smith,  284) 

(6)  Legal  process. — Process  cannot  be  issued  or  served  on  Sunday. 
(Van  Veehten  v.  Paddock,  12  Johns.,  178;  Bob  v.  Moffatt,  8  Johns.,  267.) 

Nor  made  returnable.    {Ghuld  v.  Spenoer,  5  Paige,  541.) 

(c)  Admitting  service  of  process. — Even  when  a  defendant  adnata 
service  on  Sunday  a  process  is  void.    {Vanderpoel  v.  Wright,  1  Cow.,  209.) 

( d)  Servile  labor.  —  What  is  such  servile  labor  as  is  forbidden.  (Peopla  v. 
Lyons,  5  Hun,  648.) 

(e)  Sabbath  agreement. — An  agreement  to  make  an  ascension  in  a 
balloon  from  a  public  garden  is  a  contract  for  servile  labor.  (Brunne&  v. 
Cki/rk,  1  Sheld.,  500.) 

(/)  Work  performed  Sunday.  —  Work  performed  on  Sunday  not  neces- 
sarily illegal.  Works  of  necessity  are  excepted  by  the  statute.  {8un  Printing 
and  Pub.  Ass,  v.  Tribune  Ass,,  12  J.  &  Sp.,  186^) 
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(g)  Protecting  property.  —  Property  in  danger  of  destruction  may  be 
rescued  on  Sunday.    (Fwrma^  v.  Tfi2A»,  22  Barb.,  589.) 

(A )  liquor  Belling  on  Sunday.  —  Brooklyn  ▼.  Toynbee,  81  Barb.,  282. 

§  263.  Servile  labor. —  All  manner  of  servile  labor,  on  the 
first  day  of  the  week,  is  prohibited,  excepting  in  works  of  neces- 
sity or  charity. 

2  R  S.,  928,  §  84;  Laws  1871,  p.  1688,  ch.  702. 

Works  of  necessity  are  excepted  by  the  statute.  (8un  Pud.  Oo.  v.  Tribune 
Am,,  12  J.  &  Sp.,  186;  Morris  ▼.  State,  81  Ind.,  189;  State  y.  Qoff,  20  Ark., 
289  ;  Pa/rmake  v.  WOkee,  22  Barb.,  589.) 

§  264.  Persons  observing  another  day  as  a  Sabbath.  — 

It  is  a  snfiicient  defense  to  a  prosecution  for  servile  labor  on  the 
first  day  of  the  week,  that  the  defendant  uniformly  keeps  another 
day  of  the  week  as  holy  time,  and  does  not  labor  upon  that  day, 
and  that  the  labor  complained  of  was  done  in  such  manner  as  not 
to  interrupt  or  disturb  other  persons  in  observing  the  first  day  of 
the  week  as  holy  time. 

2  R  S.,  928,  §  84 ;  Isaacs  v.  Be(h  Hamedash  Soc.,  1  Hilt.,  469;  Mdxsan  v. 
Annas,  1  Den.,  204. 

§  265.  Public  sports.  —  All  shooting,  hunting,  fishing,  play- 
ing, horse  racing,  gaming  or  other  public  sports,  exercises,  pas- 
times or  shows,  upon  the  first  day  of  the  week,  and  all  noise 
disturbing  the  peace  of  the  day,  are  prohibited. 

8  R  B.,  928,  §  84;  2  Laws  1871,  p.  1672,  ch.  721,  §  15;  2  Laws  1867,  p.  2812, 
ch.  909;  Laws  1860,  p.  999,  ch.  501;  2  Laws  1872,  p.  1488,  ch.  590,  §  8. 

The  Laws  of  1815  prohibited  fishing  in  the  Hudson  on  Sunday.  (Sickles  v. 
Sha^,  18  Johns,  497.) 

It  is  no  defense  to  an  action  for  a  personal  injury  that  the  parties  were  at 
the  time  practicing  an  unlawful  game  on  Sunday.  (JSJtchberg  v.  ZevieUe,  2 
HUt,  40.) 

§  266.  Trades,  manufactures  and  mechanical  employ- 
ments. —  All  trades,  manufactures  and  mechanical  employments 
upon  the  first  day  of  the  week  are  prohibited. 

Id. 

§  267.  Public  traffic.  —  All  manner  of  public  selling,  or 
offering,  or  exposing  for  sale  publicly,  of  any  commodities  upon 
the  first  day  of  the  week  is  prohibited,  except  that  meats,  milk 
and  fish  may  be  sold  at  any  time  before  nine  o^clock  in  the  morn- 
ing, and  except  that  food  may  be  sold  to  be  eaten  upon  the 
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premises  where  sold,  and  drags,  medicines  and  surgical  appliances 
may  be  sold  at  any  time  of  the  day. 
2  R  a,  929.  §  85. 

(a)  A  private  contract.  — A  private  contract  made  on  Sunday  is  valid. 
(BayUm  v.  Paige,  18  Wend.,  425.) 

A  private  contract  for  the  sale  of  a  span  of  horses  made  on  Sunday,  not 
void.  (Battfard  v.  Every,  44  Barb.,  618;  Eberle  v.  Mehrbach,  55  N.  Y.,  682; 
MiUer  v.  Baesder,  4  E.  D.  Smith,  284.) 

(b)  Advertising.  —  A  contract  for  the  publication  of  an  advertisement 
held  void  under  former  statute  (Smith  v.  Wilcox,  24  N.  Y.,  853),  now  permitr 
ted  by  the  Laws  of  1871,  ch.  702. 

(c)  Hiring-  i  horse.  — A  contract  for  the  hiring  of  a  horse  to  be  used  on 
Sunday  for  pleasure  cannot  be  enforced.    (Nodine  v.  Doherty,  86  Barb.,  59.) 

But  the  hirer  is  liable  to  an  action  for  negligence,  though  the  contract  was 
made  on  Sunday.    (Harrison  v.  Ma/rshaU,  4  E.  D.  Smith,  271.) 

§  268.  Serving  process. — All  service  of  legal  process  of  aoy 
kind  whatever,  upon  the  first  day  of  the  week,  is  prohibited, 
except  in  cases  of  breach  of  the  peace,  or  apprehended  breach  of 
the  peace,  or  when  sued  ont  for  the  apprehension  of  a  person 
charged  with  crime,  or  except  where  such  service  is  specially 
authorized  by  statute. 

2.  RS.,  928,  §88. 

(a)  Process  cannot  be  legally  issued  or  served  on  Sunday.  (Van 
VechtenY.  Paddock,  12  Johns.,  178;  Butler  v.  Keleey,  16  Johns.,  177.) 

(b)  Nor  be  made  returnable. —  OoiUd  v.  Sjpeneer,  5  Paige,  541;  AreUc  F. 
Ins.  Co,  V.  Hicks,  7  Abb.,  204. 

When  so  served  proceedings  wiU  be  set  aside.  (Bobb  v.  Moffatt,  8  Johna,  257.) 

(e)  Admission  of  service. —  A  defendant  cannot  legally  admit  service  of 
process  on  Sunday.    (Wood  v.  Brooklyn,  14  Barb.,  426.) 

An  arrest  cannot  be  made  on  Sunday  for  the  violation  of  a  municipal  ordi- 
nance.   (Woody.  Brooklyn,  14  Barb.,  425.) 

Service  of  notice  of  motion  on  Sunday  is  irregular  and  void.  (Field  v. 
Park,  20  Johns.,  140.) 

An  award  made  and  published  on  Sunday  is  void.  (Story  v.  EUiott,  8 
Cow.,  27.) 

§  269.  Punishment  of  Sabbath  breaking. — Sabbath  break- 
ing is  a  misdemeanor,  punishable  by  a  fine  not  lees  than  one  dol- 
lar and  not  more  than  ten  dollars,  or  by  imprisonment  in  a  county 
jail  not  exceeding  five  days,  or  by  both. 

Laws  ia72,  ch.  690,  g  4. 

§  270.  Forfeiture  of  commoditieB  exposed  for  sale.  —  In 

addition  to  the  penalty  imposed  by  the  last  section,  all  com- 
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modities  exposed  for  sale  on  the  first  day  of  the  week  in  viola- 
tion of  the  provisions  of  this  chapter,  shall  be  forfeited.  Upon 
conviction  of  the  offender  by  a  justice  of  the  peace  of  a  county, 
or  a  mayor,  recorder  or  alderman  of  a  city,  such  officer  shall  issue 
a  warrant  for  the  seizure  of  the  forfeited  articles,  which,  when 
seized,  shall  be  sold  on  one  day's  notice,  and  the  proceeds  paid  to 
the  overseers  of  the  poor  for  the  use  of  the  poor  of  the  town  or 
city. 

2  R  8.,  029,  §  85. 

§  271.  Semedy  for  malicioujdy  serving  process.  —  Who- 
ever maliciously  procures  any  process  in  a  civil  action  to  be 
served  on  Saturday,  upon  any  person  who  keeps  Saturday  as 
holy  time,  and  does  not  labor  on  that  day,  or  serves  upon  him 
any  process  returnable  on  that  day,  or  maliciously  procures  any 
civil  action  to  which  such  person  is  a  party  to  be  adjourned  to 
that  day  for  trial,  is  guilty  of  a  misdemeanor. 

2  R  a,  929,  §§  88,  89;  Laws  1847,  ch.  849,  §  2;  see,  also,  Maxsonv,  Annas, 
IDen.,  204. 

§  272.  Oompellixig  adoption  of  a  form  of  belief.  —  An 

attempt,  by  means  of  threats  or  violence,  to  compel  any  person 
to  adopt,  practice  or  profess  a  particular  form  of  religious  belief, 
is  a  misdemeanor. 
New.    (See  TJ.  8.  Const.,  first  amendment;  N.  T.  State  Const.,  art.  I,  §  8.) 

§  273.  Preventing  performance  of  a  religions  act.  —  A 
person  who  wiUfully  prevents,  by  threats  or  violence,  another 
person  from  performing  any  lawful  act  enjoined  upon  or  recom- 
mended to  such  person  by  the  religion  which  he  professes,  is 
guilty  of  a  misdemeanor. 

1  R  a,  674,  §  64. 

§  274.  Disturbing  religions  meetings.  —  A  person  who 
willfully  disturbs,  interrupts  or  disquiets  any  assemblage  of  peo- 
ple met  for  religious  worship,  by  any  of  the  acts  enumerated  in 
the  next  section,  is  guilty  of  a  misdemeanor. 

1  R  S.,  674,  §  64;  2  R  L.,  194,  §  4;  Laws  1829,  p.  874,  §§  448,  650;  2  R  S., 
927,  §  76. 

(a)  Diflttirbeni  may  be  removecL  —  A  person  who  disturbes  diyine  wor- 
ship may  be  removed  by  the  use  of  force  sufficient  for  that  purpose.  {Wail 
V.  Lee,  34  N.  Y.,  141.) 
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{h)  VoTTGT  of  church  ofOlcers. —  The  officers  of  a  religious  corporation  have 
power  to  remove  difeturbers,  etc.    {Beckett  y,  Lavyrence,  7  Abb.  [N.  8.],  403.) 

(c)  Invalid  regulation. —  A  regulation  prohibiting  a  person  from  leaving 
a  church  during  divine  service  is  not  valid.  (People  v.  Brown,  1  Wh.  Cr. 
Gas.,  124.) 

(d)  Indictable  at  common  law. —  The  offense  of  disturbing  public  divine 
service  was  indictable  at  common  law  as  well  as  under  IRS.,  674,  §  64. 
{People  Y.  Crowley,  23  Hun,  412;  see,  also.  People  v.  Degey,  2  Wh.  Or.  C,  135; 
StateY.  Smith,  5  Harring.,  490;  State  v.  Lenkaw,  69  N.  C,  214;  State  v.  Jagper, 
4t  Dev.,  823;  see,  also.  First  Bap.  Oh,  v.  Utiea  and  Schen,  R  R  Oo.,(i  Barb., 
319;  6  Barb.,  79.) 

§  275.  Definition  of  offense. —  The  following  acts,  or  any  of 
them,  constitute  disturbance  of  a  religions  meeting : 

1.  Uttering  any  profane  discourse,  committing  any  rude  or 
indecent  act,  or  making  any  unnecessary  noise,  either  within  the 
place  where  such  meeting  is  held,  or  so  near  it  as  to  disturb  the 
order  and  solemnity  of  the  meeting  ; 

2.  Engaging  in,  or  promoting,  within  two  miles  of  the  place 
where  a  religious  meeting  is  held,  any  racing  of  animals  or  gam- 
ing of  any  description ; 

3.  Obstructing  in  any  manner  without  authority  of  law,  within 
the  like  distance,  free  passage  along  a  highway  to  the  place  of 
such  meeting. 

2.  R  S.,  927,  §  76;  1  R  8.,  674,  §  64;  2  R  L.,  194,  §  4;  Laws  1824,  p.  874; 
Laws  1872,  ch.  590,  §  3. 

§  276.  Processions  and  parades.  —  All  processions  and 
parades  on  Sunday  in  any  city,  excepting  only  funeral  proces- 
sions for  the  actual  burial  of  the  dead,  and  processions  to  and 
from  a  place  of  worship  in  connection  with  a  religious  service 
there  celebrated,  are  forbidden ;  and  in  such  excepted  cases  there 
shall  be  no  music,  fire-works,  discharge  of  cannon  or  fire-arms,  or 
other  disturbing  noise.  At  a  military  funeral,  however,  music 
may  be  played  while  escorting  the  body,  but  not  within  one 
block  of  a  place  of  worship  where  service  is  then  celebrated. 

A  person  willfully  violating  any  provision  of  this  section  is 
punishable  by  fine  not  exceeding  twenty  dollars,  or  imprisonment 
not  exceeding  ten  days,  or  by  both. 

2  R  S.,  930,  §§  98,  94;  Laws  1880,  ch.  42;  Laws  1872,  ch.  690,  §§  3,  4. 

§  277.  Theatrical  and  other  performances.— The  perform* 
ance  of  any  tragedy,  comedy,  opera,  ballet,  farce,  negro  minstrelsy, 
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negro  or  other  dancing,  or  any  other  entertainment  of  the  stage, 
or  any  part  or  parts  therein,  or  any  circus,  equestrian  or  dramatic 
performance,  or  any  performance  of  jugglers,  acrobats  or  rope- 
dancers,  on  the  first  day  of  the  week,  is  forbidden ;  and  every 
person  aiding  in  such  exhibition,  by  advertisement  or  otherwise, 
and  every  owner  or  lessee  of  any  garden,  building  or  other  room 
or  place,  who  leases  or  lets  the  same  for  the  purpose  of  any  such 
exhibition  or  performance,  or  who  assents  to  the  use  of  the  same 
for  any  such  purpose,  if  it  be  used,  is  guilty  of  a  misdemeanor. 
In  addition  to  the  punishment  therefor  provided  by  statute, 
every  person  violating  this  section  is  subject  to  a  penalty  of  five 
hundred  dollars ;  which  penalty  "  The  Society  for  the  Reforma- 
tion of  Juvenile  Delinquents,"  in  the  city  of  New  York,  for  the 
use  of  that  society,  and  the  overseers  of  the/  poor  in  any  other 
city  or  town,  for  the  use  of  the  poor,  are  authorized  in  the  name 
of  the  people  of  this  state,  to  recover.  Besides  this  penalty, 
every  such  exhibition  or  performance,  of  itself,  annuls  any  license 
which  may  have  been  previously  obtained  by  the  manager,  owner 
or  lessee,  using  or  letting  such  building,  garden,  room  or  place, 
or  consenting  to  such  exhibition  or  performance. 

2  R  a,  980,  §§  96,  96;  Laws  I860,  ch.  501. 

An  agreement  to  make  an  ascension  in  a  balloon  on  Sunday  from  a  public 
garden  is  within  the  statute.    (BrunneU  y.  Clark,  1  Sheld.,  500.) 
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Seotion  27a  Rape  defined. 
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§278.  (Amended  1882.)  Bape defined.— Eape  is  an  act  of 
sexual  intercourse  with  a  female  not  the  wife  of  the  perpetrator, 
committed  against  her  will  or  without  her  consent.  A  person 
perpetrating  such  an  act,  or  an  act  of  sexual  intercourse  with  a 
female  not  his  wife, 
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1.  When  tlie  female  is  under  the  age  of  ten  years ;  or, 

2.  When  through  idiocy,  imbecility  or  any  unsoundness  of 
mind,  either  temporary  or  permanent,  she  is  incapable  of  giving 
consent;  or, 

3.  When  her  resistance  is  forcibly  overcome ;  or, 

4.  When  her  resistance  is  prevented  by  fear  of  immediate  and 
great  bodily  harm,  which  she  has  reasonable  cause  to  believe  will 
be  inflicted  upon  her ;  or, 

6.  When  her  resistance  is  prevented  by  stupor  or  by  weakness  of 
mind  produced  by  an  intoxicating  narcotic,  or  anesthetic  agent, 
administered  by,  or  with  the  privity  of,  the  defendant ;  or, 

6.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the 
act,  and  this  is  known  to  the  defendant,  is  punishable  by  imprison- 
ment for  not  less  than  five  nor  more  than  twenty  years. 

8  It  S.,  985,  g§  27,  28,  29;  2  R  S.  (Edm.),  688,  $  22. 

( a )  A  boy  under  the  age  of  fourteen  years  is  prima  fade  incapable 

of  committing  rape.    (Peopls  v.  BandoH/ph,  2  Park.,  174) 
Nor  can  he  be  convicted  of  assault  with  intent  to  commit  rape.    ( Id,) 
The  law  raises  no  definite  period  to  raise  the  inference  of  puberty.    (People 

▼.  Orouch&r,  2  Wh.  Cr.  C,  42.) 

{h)  The  crime  of  incest  is  merged  in  that  of  rape.  (PeopKs  v.  Harriden, 
1  Park.,  844.) 

(e)  Word  ravish  necessary. — The  word  ravish  is  indispensable  in  charg- 
ing the  crime  of  rape.    {Oougleman  v.  People,  8  Park.,  16.) 

( d )  Deception  and  fraud. —  To  have  carnal  knowledge  with  a  woman 
under  circumstances  that  lead  her  to  believe  it  is  her  husband,  is  rape.  ( Gordon's 
eaee,  8  C.  H.  Rec ,  91 ;  People  v.  BarhtOf  1  Wh.  Cr.  C,  878;  see  People  v.  Qutnii, 
50  Barb.,  128;  Walter  v.  People,  Id.,  144.) 

Illicit  intercourse  obtained  by  fraud  not  rape,  unless  it  appeared  that  force 
would  have  been  used  if  necessary.    {WaUer  v.  People,  50  Barb.,  144.) 

( « )  Intoxicated  person. —  Sexual  intercourse  with  an  intoxicated  woman 
not  rape.    (People  v.  Quinn,  50  Barb.,  128.) 

(/)  Felonious  assault.  —  There  can  be  no  conviction  for  a  felonious 
assault  upon  a  woman  if  she  consent  to  the  criminal  connection.  (People  v. 
Braneby,  82  N.  Y.,  525.) 

(g)  Reluctance  and  resistance. —  To  warrant  conviction,  there  must  be 
evidence  of  the  utmost  reluctance  and  resistance  on  the  part  of  the  prosecu- 
trix. (People  V.  Morrison,  1  Park.,  625.)  And  a  request  so  to  charge  the  Jury 
is  proper.  (People  v.  Monnais,  17 Abb.,  845;  Smithy,  Fingcvr,  1  Alb.L.  J.,  101.) 

A  defendant  may  be  convicted  of  an  attempt  to  commit  a  rape  upon  a  child 
of  seven  years;  it  is  presumed  to  be  without  consent.  (People  v.  Stanford,  2 
Wh.  Cr.  C,  152.) 

( h )  Testimony  of  assaulted  party. —  On  a  trial  for  an  assault  with  intent 
to  commit  rape,  the  testimony  of  the  party  assaulted  is  not  indispensable. 
(People  V.  Bates,  2  Park.,  27.) 
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(i)  Declarations.—  On  the  trial  of  an  indictment  for  rape  the  declarations 
of  the  female  injured,  or  made  immediately  after  the  occurrence,  are  not  evi- 
dence unless  he  be  first  impeached.    (People  v.  McOee,  1  Den.,  19.)  i 

The  fact  that  she  made  complaint  immediately  is  evidence,  but  not  the 
particulars  of  the  same.    {Baedo  v.  People,  41  N.  Y.,  265.) 

0' )  Concdalxnent,  etc. —  If  she  conceals  the  fact  for  any  considerable  time, 
except  through  fear,  it  raises  a  presumption  against  her.  (Biggins  v.  People, 
1  Hun,  807.) 

The  prosecutrix  may  be  asked  whether  the  act  was  by  her  consent  or  against 
her  wiU.    ( Woodin  v.  People,  1  Park.,  464.) 

(k)  Unchastity,  eta  —  8he  may  be  asked  whether  she  had  had  previous 
connection  with  other  men.  (People  v.  Abbott,  19  .Wend.,  193;  corUra,  People 
y.  Jackson,  8  Park.,  891 ;  Oroeeman  v.  Bradley,  58  Barb ,  125.) 

Evidence  is  admissible  to  show  that  the  prosecutrix  was  in  the  habit  of 
receiving  men  at  her  dwelling  for  the  purpose  of  promiscuous  intercourse. 
(Woods  V.  People,  65  N.  Y.,  515.) 

Evidence  of  unchastity  on  part  of  prosecutrix  is  admissible,  if  confined  to 
her  own  neighborhood.    (GofUcey  v.  People,  1  Abb.  Dec,  418;  6  Park.,  81.) 

(I)  Lasoiviousneas,  etc.— Defendant  may  also  show  acts  of  lasciviousness 
on  part  of  prosecutrix  tending  to  negative  the  want  of  consent.  (Orossmam.  v. 
Bradley,  58  Barb.,  125.) 

(m)  Acquittal  a  bar. — An  acquittal  on  a  charge  of  rape  is  a  bar  to  a  sub- 
sequent indictment  for  assault  with  intent  to  commit  rape.  (Sargeanfs  ease,  2 
C.  H.  Rec,  44.) 

(n)  BesistazLce,  etc. — In  order  to  convict  of  a  crime  of  rape  on  a  female 
over  the  age  of  ten  years,  who  was  conscious,  in  the  possession  of  her  natural 
and  physical  powers,  not  overcome  by  numbers  or  terrified  by  threats,  nor  in 
such  place  or  position  that  resistance  would  have  been  useless,  it  must  appear 
that  she  did  resist  to  the  extent  of  her  ability  under  the  circumstances.  (People 
v.  Dohring,  59  N.  Y.,  874.) 

(o)  XTnder  age  of  ten  years.  —  Child  cannot  give  consent  so  as  to  bar  an 
indictment  (Singer  v.  People,  18  Hun,  418;  People  v.  SUmford,  2  Whar.  Cr. 
Cas.,  152;  BUphens  v.  StaU,  11  Ga.,  225;  /SStoto  v.  Farmer,  4  Ire.,  224) 

(p )  Child  under  twelve.  —  To  sustain  conviction  for  indecent  assault  on 
a  child  under  twelve  years,  resistance  on  her  part  need  not  be  shown.  (People 
y.  Court  Special  Sees,,  18  Hun,  880.) 

(q)  Immorality  of  character.  — Evidence  of  general  immoral  character 
of  prosecutrix  may  be  shown.    (Brennan  v.  People,  7  Hun,  171.) 

And  if,  on  cross-examination,  she  deny  having  had  carnal  intercourse 
with  other  men,  she  may  be  contradicted  by  other  yritnesses.    (Id.) 

§  279.  When  phyBical  ability  must  be  proved. — No  con- 
viction for  rape  can  be  had  againfit  one  who  was  under  the  age  of 
fourteen  years,  at  the  time  of  the  act  alleged,  unless  his  physical 
ability  to  accomplish  penetration  is  proved  as  an  independent  fact, 
beyond  a  reasonable  doubt. 

New. 

A  boy  under  the  age  of  fotirteen  years  is  prima  fade  incapable  of  com- 
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mitting  a  rape,  to  overcome  which  there  must  be  clear  proof  of  capacity  hy 
affirmative  evidence.    (People  v.  Bandolph,  2  Park.,  174.) 

Nor  can  he  be  convicted  of  an  assaalt  with  intent  to  commit  rape.  (Id., 
174,  213;  see,  also,  People  v.  Oroueher,  2  Whar.  Cr.  Ca8.,42;  1  Hale,  «1«;  R 
V.  Eldershaw,  3  C.  &  P..  89«;  State  v.  Law,  WinsloVs  N.  C,  300;  Stephen  v. 
State,  11  Ga.,  225;  Com.  v.  Qreen,  2  Pick.,  880.) 

§  280.  Penetration  sufficient.  —  Any  Bexoal  penetration, 
however  slight,  is  sufficient  to  complete  the  crime. 

3  R  8.,  1030,  §  23;  2  R  S.  (Edm.),  780,  §  18;  WUUams  v.  State,  14  Ohio,  22; 
BtacJOmm  v.  State,  22  Ohio  St,  102. 

§281.  Ck>mi)elling  woman  to  marry. —  A  person  who  by 
force,  menace  or  duress,  compels  a  woman  against  her  will  to 
marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  is 
punishable  by  imprisonment  for  not  less  than  three  nor  more 
than  ten  years,  or  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, or  by  both. 

3  R  S.,  035,  §  29;  2  R  S.  (Edm.),  683,  §§  24,  25;  1  R  L.,  156.  g  2;  Laws 
1848,  ch.  105. 

Illicit  intercourse  obtained  by  fraud,  without  force  or  the  intent  to  use  force, 
is  not  rape.  (Walter  v.  People,  50  Barb.,  144;  see,  also,  €hrdon*8  caee,  3  C.  H. 
Rec,  91;  People  v.  Ba/iiow,  1  Whar.  Cr.  Cas.,  378;  also  Pisople  v.  Quinn,  50 
Barb.,  128.) 

§  282.  Abduction. —  A  person  who, 

1.  Takes  a  female  under  the  age  of  sixteen  years,  without  the 
consent  of  hor  father,  mother,  guardian  or  other  person  having 
legal  charge  of  her  person,  for  the  purpose  of  marriage,  prosti- 
tution or  sexual  intercourse ;  or, 

2.  Inveigles  or  entices  an  unmarried  female  under  the  age  of 
twenty-five  years,  of  previous  chaste  character,  into  a  house  of 
ill-fame  or  of  assignation,  or  elsewhere,  for  the  purpose  of  prosti- 
tution or  sexual  intercourse ;  or, 

3.  Takes  or  detains  a  woman  unlawfully  against  her  will,  with 
the  intent  to  compel  her,  by  force,  menace,  or  duress,  to  marry 
him,  or  to  marry  any  other  person,  or  to  be  defiled ; 

Is  guilty  of  abduction,  and  punishable  by  imprisonment  for 

not  more  than  five  years,  or  by  a  fine  of  not  more  than  one 

thousand  dollars,  or  by  both. 

3  R  a,  936,  subd.  1,  §  33;  Id.,  subd.  2,  §  32,  and  subd.  8,  §  80;  2  R  & 
(Edm.),  683,  §  26;  Laws  1848,  ch.  111. 

(a)  A  mere  attempt  to  abduct  not  enough.  (People  y.  Pear^aU,  6 
Park.,  129.) 
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(5)  Previouji  chastity.  —  To  sustain  an  indictment  previous  chastity 
must  be  shown;  also  that  the  abduction  was  for  purposes  of  indiscriminate 
prostitution.    {Carpenter  v.  PeopU,  8  Barb.,  60S.) 

(c)  Seduction  and  abduction.  —  Seduction  does  not  amount  to  abduction 
under  the  statute.    (PeopU  v.  P6(vriihaU,  6  Park.,  129.) 

Where  illicit  intercourse  is  of  long  standing  it  does  not  constitute  the 
crime.    (Safford  v.  People,  1  Park.,  474.) 

(d)  Ghaatity,  how  shown.  —  On  the  trial  of  an  indictment  inveigling, 
enticing  or  taking  away  aU  unmarried  female  of  previous  chaste  character, 
under  the  age  of  twenty-flve  years,  for  purposes  of  prostitution,  the  actual 
personal  chastity  of  the  female  must  be  shown  ;  evidence  of  her  general  rep- 
utation for  chastity  is  not  admissible.  (Kai^man  v.  People^  11  Hun,  82;  see 
PeopiU  V.  Kane,  14  Abb.,  15.) 

The  prosecutrix  character  can  only  be  impeached  by  specific  acts  of  lewd- 
ness, and  not  by  general  reputation.  (Oraeier  v.  People^  1  Park.,  468;  PeopHa 
V.  Kenyon,  6  id.,  254;  People  v.  Kane,  15  Abb.,  15;  Oonkey  v.  People,  1  Abb. 
Dec.,  418;  5  Park.,  81.) 

§  283.  No  conviction  on  certain  testimony.  —  Ko  convio- 
tion  can  be  had  for  abduction,  compulfiorj  marriage,  or  defilement, 
upon  the  testimony  of  the  female  abducted,  compelled  or  defiled, 
nnsupported  by  other  evidence. 

8  R  S.,  986,  g  82;  Laws  1848,  p.  118,  ch.  105;  Id.,  p.  148,  ch.  111. 

(a)  OoTToboratioii  required. — To  warrant  conviction  for  seduction  the 
oath  of  prosecutrix  must  be  corroborated  both  as  to  seduction  and  promise  of 
marriage.    (8  N.  Y.  Leg.  Obs.,  189.) 

The  corroboration  must  relate  to  the  intercourse  and  promise  of  marriage; 
not  to  her  chastity  or  being  unmarried.  {People  v.  Kenyon,  5  Park.,  254; 
Armstrong  v.  Peopie,  7  N.  Y.,  38.) 

The  corroborative  evidence  need  not  be  positive  in  its  character;  circum- 
stantial evidence  sufficient  {Boyee  v.  People,  55  N.  Y.,  644;  Crazier  v.  People, 
1  Park.,  458;  People  v.  Kenyon,  5  id.,  254;  People  v.  Lomax,  6  Abb.,  189.) 

{b)  i^aeetion  of  fiEUst.  —  Whether  prosecutrix  has  been  corroborated  or  not 
is  a  qutftion  for  the  Jury.    (OrandaU  v.  People,  2  Lans.,  809.) 

§  284.  Seduction  under  promise  of  marriage.  —  A  person 
who,  under  promise  of  marriage,  seduces  and  has  sexual  inter- 
course with  an  unmarried  female  of  previous  chaste  character,  is 
punishable  by  imprisonment  for  not  more  than  five  years,  or  by  a 
line  of  not  more  than  one  thousand  dollars,  or  by  both. 

8  R  8.,  986,  §  81;  Laws  1846,  ch.  111. 

(a)  Oanditioiial  proxniee.  — If  the  defendant  effected  his  object  by  a  con- 
ditional promise  that  if  the  prosecutrix  would  permit  illicit  connection  he 
would  marry  her,  he  may  be  convicted  of  seduction.  {Kenyon  v.  People,  26 
N.  Y.,  208;  5  Park.,  254;  Boyee  v.  /\»pfo,  55  N.  Y.,  644.) 

(b)  Defendant  a  married  ma<L — If  the  prosecutrix  have  knowledge  that 
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the  defendant  was  a  married  man  at  time  of  the  alleged  seduction,  it  is  a  good 
defense.     (People  v.  Alger,  1  Park.,  888.) 

( c )  An  illicit  intercourse  of  lon^  continuance  not  seduction.  (Safford 
V.  People,  1  Park.,  474.) 

(d)  A  mutual  promise  of  marriage  on  part  of  complainant  is  implied. 
{People  y.  Kenyan,  6  Park.«  254;  Pe(^  y.  Kane,  14  Abb.,  15.) 

( e )  Promise  need  not  be  valid. —  Or  defendant  of  full  age ;  age  of  puberty 
sufficient.  (Crozier  v.  People,  1  Park.,  463;  People  v.  Kenyan,  5  Park.,  254; 
8iaU  V.  Pierce,  27  Conn.,  819.) 

(/)  Pregnancy  not  essential  to  conviction.    (Cook  y.  People,  2  S.  C,  404.) 

{g)  VxQot  of  unchastity. —  The  prosecutrix  previous  chastity  can  only 
be  impeached  by  specific  acts  of  lewdness,  not  by  general  reputation.  (Cragier 
y.  People,  1  Park.,  458;  People  y.  Kenyan,  5  id.,  254;  People y,-  McAnUe,  6  id., 
180;  Payee  y.  Pe(^,  55  N.  Y.,  644;  Ocnpenter  v.  People,  8  Barb.,  608;  Kayf- 
man  y.  People,  11  Hun,  82.) 

(A)  Previous  chaste  conduct  will  be  presumed.  (People  v.  Kane,  14 
Abb.,  16;  Cankey  y.  People,  5  Park.,  481;  OrandaU  y.  People,  2  Lans.,  809;  see, 
also,  on  subject  generally.  Andre  y.  State,  5  Clarke,  889;  Boak  y.  8UUe,  Id., 
4.0;  Wood  y.  State,  48  Ga.,  192.) 

§  285.  Subsequent  marriage.  —  The  Babsequent  intermar- 
riage' of  the  parties,  or  the  lapse  of  two  years  after  the  com- 
mission of  the  ofEense  before  the  finding  of  an  indictmenl,  is  a 
bar  to  a  prosecution  for  a  violation  of  the  last  section. 

8  R.  8.,  986,  %  81 ;  Laws  1848,  ch.  111. 

( a )  Offer  of  xnarriaGre* — In  an  action  for  seduction,  defendant  can't  proye 
subsequent  offer  of  marriage  in  mitigation  of  damages.  (IngereoU  y.  JaneB,  5 
Barb.,  661.) 

Where  the  illicit  intercourse  has  continued  for  seyeral  years,  it  was  held  not 
to  be  seduction  within  the  statute.  (Safford  y.  People,  1  Park.,  474;  see  Peo- 
ple Y.  MUepaugh,  11  Mich.,  278.) 

§  286.  No  convictioii  on  certain  testiniony.  —  No  convic- 
tion can  be  had  for  the  ofiense  specified  in  section  two  hundred 
and  eighty-fonr,  npon  the  testimony  of  the  female  seduced, 
unsupported  by  other  evidence. 

8  R  a,  936,  §  81;  Laws  1848,  ch.  111. 

(a)  Corroboration.  —  The  oath  of  the  prosecutrix  must  be  corroborated 
both  as  to  the  seduction  and  promise  of  marriage.  {People  y.  Hine,  8  N.  Y. 
Leg.  Obs.,  189;  Armstrong  y.  PeopHe,  70  N.  Y.,  8a) 

And  not  as  to  chastity  and  being  immarried.  (People  v.  Kenyan,  5  Park., 
254;  Armstrong  y.  PeapU,  70  N.  Y.,  88.) 

( b )  Need  not  be  iKwitive.— The  corroboratiye  testimony  need  not  be  posi- 
tiye;  may  be  circumstantial  {BoyceY,  People,  65  N.  Y.,  644;  Onmor  v.  Peo- 
ple, 1  Park.,  453;  People  y.  Kenyan,  5  id.,  254;  People  y.  Lomax,  6  Abb.,  189.) 

( e )  Question  of  fB/ct, —  As  to  whether  prosecutrix  has  been  corroborated 
or  not  is  a  question  for  the  Jury.    (OrandaU  y.  People,  2  Lans.,  809.) 
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CHAPTEE  m. 

ABANDONMENT  AND  OTHBB  AOTS  OF  OBTJELTY   TO  OHILDBEN. 

Section  287.  Abandonment  of  child  under  six  years. 

288.  Unlawfully  omitting  to  provide  for  child. 

289.  Endangering  life  or  health  of  child. 

290.  Keepers  of  concert  saloons,  etc. 

291.  Children  not  to  beg,  etc. 

292.  Certain  employment  of  a  child. 
298.  Duty  of  officers  of  society. 

§287.    Abandoninent   of  child   under  six  years. — A 

parent,  or  other  person  having  the  care  or  custody,  for  nortnre  or 
education,  of  a  child  under  the  age  of  six  years,  who  deserts  the 
child  in  any  place,  with  intent  wholly  to  abandon  it,  is  punisha- 
ble by  imprisonment  in  a  state  prison,  for  not  more  than  seven 
years,  or  in  a  county  jail  for  not  more  than  one  year. 

8  R  8.,  986,  g  85;  2  R  S.  (Edm.),  §  85. 

(a )  At  common  law.  —  Bex  ▼.  Ofumdler,  1  Jur.  (N.  8.),  429;  Bex  v.  Qray, 
7  Coz  Cr.  Gas.,  826;  Bex  v.  8,,  5  id.,  279;  Bex  v.  PhOpot,  6  id.,  140;  State  v. 
Buhl,  8  la.,  447. 

§  288.  UnlawAilly  omittdxig  to  provide  for  child.  —  A 

person  who  willfully  omits,  without  lawful  excuse,  to  perform  a 

duty  by  law  imposed  upon  him  to  furnish  food,  clothing,  shelter, 

or  medical  attendance  to  a  minor,  is  guilty  of  a  misdemeanor. 

2  R  8.,  808,  %  1;  Laws  1876,  ch.  122,  g  4;  1  R  L.,  g  21;  Laws  1821, 
p.  114,  g  4. 

( a )  Parent  bound  to  support  children.  —  A  parent  is  bound  to  support 
his  infant  children  with  necessaries,  etc.  (Van  VaUc&nJburgh  v.  Watwn,  18 
Johns.,  480;  ChiteoUy.  TrinMe,  18 Barb.,  502;  OrommUY, Benjamin,  41  id.,668.) 

A  father  is  not  liable  for  articles  furnished  his  minor  child  without  proof 
that  they  were  necessary  and  proper  for  his  station  in  life.  (Clinton  y.  i2c?to- 
2an^,  24  id.,  684.) 

(h)  Husband.  —  A  husband  not  bound  to  support  his  wife's  child  by  a 
former  marriage.    {Oay  y.  BaUou,  4  Wend.,  408.) 

One  failing  to  supply  a  child  under  his  care  with  proper  food  is  guilty  of  an 
offense.    (Orowley  ▼.  People,  21  Hun,  418;  82  N.  Y.,  464.) 

(c)  Mother.  —  After  the  death  of  the  father  a  mother  is  liable  for  the  sup- 
port of  an  indigent  child  under  the  statute.  {Farman  v.  Van  Sue,  56  N.  T., 
435.) 

§  289.  Endangering  life  or  health  of  child.  —  A  person 
who^  having  the  care  or  custody  of  a  minor,  either 

1.  Willfully  causes  or  permits  the  minor's  life  to  be  endan- 
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gered,  or  its  health  to  be  injured,  or  its  morals  to  become 
depraved;  or, 

2.  Willfully  causes  or  permits  the  minor  to  be  placed  in  such 
a  situation,  or  to  engage  in  such  an  occupation,  that  its  life  is 
endangered,  or  its  health  is  likely  to  be  injured,  or  its  morals 
likely  to  be  impaired ; 

Is  guilty  of  a  misdemeai^or. 

Laws  1876,  ch.  122,  §  4. 

A  person  who  neglects  or  refuses  to  properly  provide  for  a  child  under  his 
charge  is  guilty  of  a  misdemeanor.  (Crowley  v.  People^  21  Hun,  415;  11  N.  Y. 
W.  Dig.,  616;  82  N.  Y.,  464.) 

Where  a  person  has  the  actual,  immediate  physical  care  and  custody  of  a 
child,  and  willfully  permits  its  health  to  be  injured,  he  is  within  the  purview 
of  the  statute,  although  Id  so  doing  he  is  acting  as  an  officer  of  a  benevolent 
corporation.    (11  N.  Y.  W.  Dig.,  616;  88  N.  Y.,  464.) 

§  290.  Keei)6rs  of  concert  saloons,  etc.  —  A  person  who 
admits  to,  or  allows  to  remain  in  any  dance-house,  concert  saloon, 
theater,  or  other  place  of  entertainment,  owned,  kept  or  managed 
by  him,  where  wines  or  spirituous  or  malt  liquors  are  sold  or 
given  away,  any  child,  actually  or  apparently  under  the  age  of 
fourteen  years,  unless  accompanied  by  a  parent  or  guardian,  is 
guilty  of  a  misdemeanor. 

3  R  8.,  982,  §  94;  Laws  1877,  ch.  428. 

§  291.  Children  not  to  b^,  etc. — A  male  child  actually  or 
apparently  under  the  age  of  sixteen  years,  or  a  female  child 
actually  or  apparently  under  the  age  of  fourteen  years,  who  is 
found : 

« 

1.  Begging  or  receiving  or  soliciting  alms,  in  any  manner  or 
under  any  pretense ;  or, 

2.  Not  having  any  home  or  other  place  of  abode  or  proper 
guardianship;  or, 

3.  Destitute  of  means  of  support,  and  being  either  an  orphan 
or  living  or  having  lived  with  or  in  custody  of  a  parent  or 
guardian  who  has  been  sentenced  to  imprisonment  for  crime,  or 
who  has  been  convicted  of  a  crime  against  the  person  of  such 
child,  or  has  been  adjudged  an  habitual  criminal ;  or, 

4.  Frequenting  the  company  of  reputed  thieves  or  prostitutes, 
or  a  house  of  prostitution  or  assignation,  or  living  in  such  a  house 
either  with  or  without  its  parent  or  guardian,  or  frequenting 
concert  saloons,  dance-houses^  theaters  or  other  places  of  enter- 
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tainment,  or  places  where  wines,  malt  or  spirituous  liquors  are 
sold,  without  being  in  charge  of  its  parent  or  guardian ;  or, 

5.  Coming  within  any  of  the  descriptions  of  children  men- 
tioned in  section  two  hundred  and  ninety-two,  must  be  arrested 
and  brought  before  a  proper  court  or  magistrate,  as  a  vagrant,  disor- 
derly, or  destitute  child  Such  court  or  magistrate  may  commit  the 
child  to  any  charitable,  reformatory  or  other  institution  authorized 
by  law  to  receive  and  take  charge  of  minors,  or  may  make  any  dis- 
position of  the  child  such  as  now  is  or  hereafter  may  be  authorized 
in  the  cases  of  vagrants,  truants,  paupers,  or  disorderly  persons. 

Laws  1821,  p.  182,  §  3;  Laws  1824,  p.  884,  g  4;  Laws  1878,  ch.  428;  Code 
Cr.  Proc,  §  808. 

Where  a  cripple  simply  holds  out  his  hands  and  receives  money  from  those 
passing,  without  saying  a  word,  he  comes  within  the  statute  prohibiting  beg- 
gary, etc.    (Ex  pcMTte,  MaUen,  12  Hun,  181.) 

§  292.  Certain  employment  of  a  child.—  A  person  who 
employs  or  causes  to  be  employed,  or  who  exhibits,  uses,  or  has 
in  custody  for  the  purpose  of  exhibiting  or  employing,  a  female 
child  apparently  or  actually  under  the  age  of  fourteen  years,  or 
a  male  child  apparently  or  actually  under  the  age  of  sixteen  yeare, 
or  who  having  the  care,  custody  or  control  of  such  a  child  as 
parent,  relative,  guardian^  employer  or  otherwise,  sells,  lets  out, 
gives  away  or  in  any  way  procures  or  consents  to  the  employ- 
ment or  exhibition  of  such  a  child,  either 

1.  As  a  rope  or  wire  walker,  dancer,  gymnast,  contortionist, 
rider  or  acrobat ;  or, 

2.  In  begging  or  receiving  alms,  or  in  any  mendicant  occupa- 
tion ;  or, 

3.  In  peddling,  singing  or  playing  upon  a  musical  instrument, 
or  in  a  theatrical  exhibition,  or  in  any  wandering  occupation  ;  or, 

4.  In  any  indecent  or  immoral  exhibition  or  practice ;  or, 

5.  In  any  practice  or  exhibition  dangerous  or  injurious  to  the 
life,  limb,  health  or  morals  of  the  child  ; 

Is  guilty  of  a  misdemeanor.  But  this  section  does  not  apply 
to  the  employment  of  any  ^  child  as  a  singer  or  musician  in  a 
church,  school,  or  academy,  or  in  teaching  or  learning  the  science 
or  practice  of  music,  or  as  a  musician  in  any  concert  with  the 
written  consent  of  the  mayor  of  the  city,  or  the  president  of  the 
board  of  trustees  of  the  village  where  such  concert  takes  place. 

Laws  1876,  ch.  122,  §§  1,  2. 
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§  293.  Duty  of  officers  of  society.  —  A  constable  or  police 
officer  must,  and  any  agent  or  officer  of  any  incorporated  society 
for  the  prevention  of  cruelty  to  children  may,  arrest  and  bring 
before  a  court  or  magistrate  having  jurisdiction,  any  person 
offending  against  any  of  the  provisions  of  this  chapter,  and  any 
minor  coming  within  any  of  llie  descriptions  of  children  men- 
tioned in  section  two  hundred  and  ninety-one  or  in  section  two 
hundred  and  ninety-two. 

Such  constable,  police  officer  or  agent  may  interfere  to  prevent 
the  perpetration  in  his  presence  of  any  act  forbidden  by  this 
chapter. 

A  person  who  obstructs  or  interferes  with  any  officer  or  agent 
of  such  society  in  the  exercise  of  his  authority  under  this  chap- 
ter, is  guilty  of  a  misdemeanor. 

Laws  1876,  ch.  1^,  gg  1,  2. 


CHAPTER  IV. 

ABOBTION  AND  OOKOEALING  DBATH   OF  ENFAin*. 

SBCnoN294.  Abortion  defined. 

295.  Killing  of  child  in  attempting  miscarriage. 
396.  Concealing  birth. 
297.  Selling  drugs,  etc. 

§  294.  Abortion  defined. — A  person  who,  with  intent  thereby 
to  procure  the  miscarriage  of  a  woman,  unless  the  same  is  neces- 
sary to  preserve  the  life  of  the  woman,  or  of  the  child  of  which 
she  is  pregnant,  either 

1.  Prescribes,  supplies,  or  administers  to  a  woman,  whether 
pregnant  or  not,  or  advises  or  causes  a  woman  to  take  any  medi- 
cine, drug  or  substance ;  or, 

2.  Uses,  or  causes  to  be  used,  any  instrument  or  other  means ; 
Is  guilty  of  abortion,  and  is  punishable  by  imprisonment  in  a 

state  prison  for  not  more  than  four  years,  or  in  a  county  jail  for 
not  more  than  one  year. 

8  R  8.,  982,  gg  9,  10, 11;  Laws  1871,  ch.  181,  g  1;  Laws  1880,  ch.  288,  §  1; 
§  191,  ajUe,  §  818,  post, 

( a )  At  common  law.  —  1  Russ.  on  Cr.  L.,  671;  1  Wharton's  Or.  Law,  §  69d; 
1  East  P.  C,  90;  C<m.  v.  Wood,  11  Gray,  86;  Com,  v.  Brown,  14  id.,  419; 
WOMfi  V.  BtaU,  22  Ohio  R.,  819. 
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(h)  Indictment. —  As  to  sufficiency  of  indictment  under  this  statute. 
(People  y.  Lohman,  alias  Madame  Beaten,  2  Barb.,  316.) 

It  is  a  misdemeanor  to  administer  drugs,  etc.,  to  a  pregnant  female  with 
intent  to  produce  a  miscarriage.  (People  v.  Lohman,  1  N.  T.,  879,  383;  2 
Barb.,  218 ) 

(c)  Advising  the  uBe  of  drugs. —  Where  a  party  advises  a  pregnant 
woman  to  take  drugs  to  procure  a  miscarriage,  or  administer  the  same,  the 
female  is  not  regarded  as  an  accomplice,  but  rather  as  a  yictim.     {Dunn  v 
iVopfo,  29  N.  Y.,  623.) 

(d)  ATx>rtion. —  Under  an  indictment  for  producing  abortion  of  a  quick 
child,  party  may  be  convicted,  though  it  turn  out  that  the  chUd  was  not 
quick.    (People  v.  Jackeon,  8  Hill,  92.) 

The  willful  killing  of  an  unborn  child  is  not  manslaughter,  except  as 
made  so  by  statute.    (Ecane  v.  People,  49  N.  T.,  86.) 

What  is  a  sufficient  indictment  under  the  statute.  (People  v.  Da^,  56  N.  T., 
95,  101;  see,  also,  Monegan  v,  PeopHe,  55  N.  Y.,  618.) 

Medicine  need  not  be  taken.  (Slate  v.  Murphy,  8  Dutch.,  112.)  Nor  need 
the  prisoner  be  present  if  it  has  been  taken.  (Beg.  v.  Wileon,  1  Dears.  &  B. , 
127;  State  v.  Howard,  82  Vt.,  880;  Watson  v.  State,  22  Alb.  L.  J.,  818.) 

(e)  Medicine  and  instrument.  —  Where  an  indictment  charged  that  the 
accused  had  administered  to  a  married  woman  a  certain  drug  and  medicine, 
and  had  used  and  employed  upon  her  body  a  certain  instrument,  with  intent 
to  procure  a  miscarriage,  held  sufficient  averment  under  the  statute.  (Peo- 
ple V.  Stoekham,  1  Park.,  427;  see,  also,  HutU  v.  People,  8  id.,  569.) 

§  295.  Kining  of  child  in  attempting  miscarriage. —  A 

pregnant  woman,  who  takes  any  medicine,  drug  or  substance,  or 
uses  or  submits  to  the  use  of  any  instrument  or  other  means,  with 
intent  thereby  to  produce  her  own  miscarriage,  unless  the  same 
is  necessary  to  preserve  her  life,  or  that  of  the  child  whereof  she 
is  pregnant,  is  punishable  by  imprisonment  for  not  less  than  one 
year,  nor  more  than  four  years. 

8  R  S.,  932,  §  10;  Laws  1871,  ch.,  181,  §  2;  Laws  1872,  ch.  181. 

Any  pregnant  woman  who  shaU  take  any  medicine  or  drug  for  the  purpose 
of  procuring  a  miscarriage.  Is  guilty  of  a  criminal  offense.  (Fraser  v.  People, 
54 Barb.,  807.) 

An  accused  person  must  show  the  necessity  of  using  an  instrument  in  order 
to  save  life,  etc.    (Bradford  v.  People,  20  Hun,  809.) 

In  an  indictment  under  this  statute,  the  words  "a  woman  with  child,"  is 
equivalent  to  '*  pregnant  woman."  (Eckhardt  v.  People,  22  Hun,  525;  see, 
also,  cases  cited  under  §  294,  ante,) 

§  296.  Concealiiig  birth. —  A  person  who  endeavors  to  con- 
ceal the  birth  of  a  child,  by  any  disposition  of  the  dead  body  of 
the  child,  whether  the  child  died  before  or  after  its  birth,  is  guilty 
of  a  misdemeanor. 
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§297.  Selling  drugs,  etc.— A  person  who  manufactures, 
gives  or  sells  an  instrument,  a  medicine  or  drug,  or  any  other 
substance,  with  intent  that  the  same  may  be  unlawfully  used  in 
procuring  the  miscarriage  of  a  woman,  is  guilty  of  a  felony. 

8  R  8.,  988,  §  11;  Laws  1871,  ch.  181,  §  4;  see  g  191,  ante,  and  §§  818,  821, 
post 


CHAPTER  V. 

BIGAMY,   INGEST  AND  THE  OSIMB  AGAINST  NATUBB. 

Section  298.  Bigamy  defined;  how  punished. 
399.  Exceptions. 

800.  Indictment  for  bigamy. 

801.  Punishment  of  consort 

802.  Incest. 

808.  Crime  against  nature. 
804.  Penetration  sufficient. 

§  298.  Bigamy  defined ;  how  puniflhed. —  A  person  who, 
having  a  husband  or  wife  living,  marries  another  person,  is  guilty 
of  bigamy,  and  is  punishable  by  imprisonment  in  a  penitentiary 
or  state  prison  for  not  more  than  five  years. 

8  R  a,  964,  §  13;  2  R  S.  (Edm.),  709,  §§  8,  9. 

{a)  Marriage  must  be  within  the  State.  —  Bigamy  is  not  punishable 
within  this  state  unless  the  second  marriage  took  place  within  its  territorial 
Jurisdiction.  {Pwpls  y.  Mother,  2  Park.,  195;  McB&ynolds  y.  8taU,  5  Cold. 
[Tenn.],  18.) 

{h)  Where  wife  remarries. —  If  a  man  on  his  return  from  a  long  journey 
find  his  wife  married  to  another,  it  is,  neyertheless,  bigamy  for  him  to  many 
again.    (Van  Pelfs caee,  1  G.  H.  Rec.,  187.) 

( 6 )  After  divorce.-^Not  bigamy  for  a  guilty  party  to  remarry  after  diyorce. 
(People  y.  Hotey,  5  Barb.,  117.) 

(d)  Marriage  must  be  proved.-— In  a  prosecution  for  bigamy  former  mar- 
riage must  be  proyed.  (Steer's  case^  2  0.  U.  Rec,  111 ;  €hleman*»  ease,  6  id.,  8; 
Phelan*s  case.  Id.,  91 ;  People  y.  Whigham,  1  Wh.  0.  C,  115.) 

(e)  Defendant's  confession  not  sufficient  proof  of  first  marriage.  (People 
y.  Humphrey,  7  Johns.,  814.) 

(/)  What  is  sufficient  marriage.  — Need  not  be  a  yalid  one.  (Hayes  y. 
People,  29  N.  Y.,  890;  5  Park.,  825;  16  Abb.,  168.) 

(g)  Void  first  marriagpe. — Where  defendant  claims  that  his  first  marriage 
was  yoid  because  the  woman  was  at  the  time  the  wife  of  another,  he  must 
proye  that  there  was  a  prior  yalid  subsisting  marriage.  (Phelan's  ease,  8  G.  H. 
Bee.,  91.) 
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(ft)  A  BubBdquent  divoKce.  — A  subsequent  divorce  from  the  first  wife  on 
the  ground  of  prior  adultery  is  no  defense.  (Baker  v.  People,  2  Hill,  325; 
Fl&nmdng  v.  Peoj^,  27  N.  Y.,  829;  QaUaghan  v.  JPeople,  1  Park.,  878.) 

(t )  Evidence  of  barbaroiis  treatment  no  defenae. —  WcUwarth^s  case^  1 
C.  H.  Rec.,  171. 

When  prisoner  put  twice  in  jeopardy  under  an  indictment  for  bigamy. 
(Ah  King  v.  People,  5  Hun,  297.) 

§  299.  Exceptioiis. —  The  last  section  does  not  extend, 

1.  To  a  person  whose  former  husband  or  wife  has  been  absent 
for  five  years  successively  then  last  past,  without  being  known  to 
him  or  her  within  that  time  to  be  living,  and  believed  by  him  or 
her  to  be  dead ;  or, 

2.  To  a  person  whose  former  marriage  has  been  pronounced 
void,  or  annulled,  or  dissolved,  by  the  judgment  of  a  court  of 
competent  jurisdiction,  for  a  cause  other  than  his  or  her  adul- 
tery; or, 

3.  To  a  person  who  being  divorced  for  his  or  her  adultery  has 
received  from  the  court  which  pronounced  the  divorce,  permission 
to  marry  again ;  or, 

4.  To  a  person  whose  former  husband  or  wife  has  been  sen- 
tenced to  imprisonment  for  life. 

8  R.  8..  964,  §  14;  2  R  8.  (Edm.),  709,  §  9;  2  Kent's  Com.,  79,  81. 

(a)  Foreign  divorce  no  defense.-^  An  invalid  foreign  divorce  is  no  defense 
to  an  indictment  for  bigamy  committed  within  this  State.  (People  v.  Baker, 
76  N.  Y.,  78;  see,  also,  P«?pfo  v.  Mosher,  9  Park.,  195.) 

(b)  Wife  having  remarried.  —  If  a  man  return  from  a  long  absence  and 
find  his  wife  married  to  another,  he  may  not  remarry.  (Van  PeWe  ease,  1 
C.  H.  Rec,  187;  HuU  v.  Staie,  22  Alb.  L.  J.  [Texas],  88.) 

(e)  What  constitutes  void  marriage  **ab  initio"  (Phelan*8  ease,  6  C.  H* 
Rec.,  91.) 

§  300.  tndictdiig  for  bigamy.  —  An  indictment  for  bigamy 
may  be  found  in  the  county  in  which  the  defendant  is  arrested, 
and  the  like  proceedings,  including  the  trial,  judgment,  and  con- 
viction, may  be  had  in  that  county,  as  if  the  offense  were  com- 
mitted therein. 

8  R  8.,  964,^15;  see  §  876,  pott;  Rotuer  y.  People,  46  Barb.,  88;  AhKingr. 
People,  6  Hun,  297. 

Where  a  prisoner  was  conyicted  of  ))igamy  in  Oswego  county,  the  prisoner 
not  haviug  conmiitted  the  offense,  nor  been  apprehended  there;  held,  he  must 
be  discharged.    (CMUnsY.  People,  1  Hua,  610;  4  8.  C,  77.) 

§  301.  Ptmishinent  of  consort.  —  A  person  who  knowingly 
enters  into  a  marriage  with  another,  which  is  prohibited  to  the 
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latter  by  the  foregoing  provisionfl  of  this  chapter,  is  punishable 
by  imprifionment  in  a  penitentiary  or  state  prison,  for  not  more 
than  live  years,  or  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, or  both. 

8  R  S.,  964,  §  16;  2  R.  8.  (Edm.),  710,  §  11;  Bo^m  v.  State,  84  Ga.,  375; 
Arnold  Y.  State,  58  id.,  574;  3  Whart.  Crim.  Law/§§  1687,  1688;  Saue»r  y. 
People,  8  Hun,  883. 

§  802.  Incest. —  When  persons,  within  the  degrees  of  con- 
sanguinity, within  which  marriages  are  declared  by  law  to  be 
incestuous  and  void,  intermarry  or  commit  adultery  or  fornication 
with  each  other,  each  of  them  is  punishable  by  imprisonment  for 
not  more  than  ten  years. 

8  R  8.,  964,  §  17;  3  R.  S.  (Edm.),  710,  §  13;  3  Wharton's  Crim.  Law, 
§  1749;  U.  S.  V.  ffUer,  1  Morris,  830;  Com.  v.  Goodhue,  3 Met,  193;  Howard  v. 
State,  11  Ohio,  828;  Cook  v.  State,  11  Ga.,  53;  P^fople  v.  Murray,  14  Cal.,  159. 

The  crime  of  incest  is  merged  in  that  of  rape.  (Pe(^  ▼.  Harriden,  1  Park 
C.  C,  844;  Iowa  v.  Thomas,  31  Alb.  L.  J.,  498.) 

§  303.  Crime  against  nature. —  A  person  who  commits  the 
detestable  and  abominable  crime  against  natare,  with  mankind  or 
with  a  beast,  or  attempts  sexnal  intercourse  with  a  dead  body,  is 
punishable  by  imprisonment  for  not  less  than  five,  nor  more  than 
twenty  years. 

8  R  8.,  986,  §  25;  3  R.  8.  (Edm.),  711,  §  30;  1  R  L.,  408,  §  8;  3  Whart. 
Crim.  Law,  §  579;  R  y.  Jacobs,  R  R,  831;  Com.  y.  Sruno,  111  Mass.,  411. 

§  304.  Penetration  sufficient. — ^Any  sexual  penetration,  how- 
ever slight,  is  sufficient  to  complete  the  crime  specified  in  the 
last  section. 

8  R  8.,  1030,  §  33;  3  R  8.  (Edm.),  760,  §  18;  WiUiame  y.  StaU,  14  Ohio, 
333;  Blaektmm  y.  StaU,  33  Ohio  8t.,  103;  see,  also,  g  380,  atUe, 
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CHAPTER  VI. 

YIOLATINGh  SBPULTURB  AlCD  THB  BBMAIN8   OF  THB  DBAD. 

Sbgtion  806.  Right  to  direct  disposal  of  one's  own  body  after  death. 

806.  Duty  of  burial 

807.  Burial  in  other  states. 

808.  Dissection  when  allowed. 

800.  Unlawful  dissection  a  misdemeanor. 

810.  Remains  after  dissection  must  be  buried. 

811.  Body  stealing. 

812.  Recovering  stolen  body. 
818.  Opening  grave. 

814.  Arresting  or  attaching  a  dead  body. 
816.  Disturbing  funerals. 

§  805.  Sight  to  direct  disposal  of  one's  own  body  after 
death. — A  person  has  the  right  to  direct  the  manner  in  which 
hifi  body  shall  be  disposed  of  after  his  death ;  and  also  to  direct 
the  manner  in  which  any  part  of  his  body,  which  becomes  sep- 
arated therefrom  dnring  his  lifetime,  shall  be  disposed  of ;  and 
the  provisions  of  this  chapter  do  not  apply  to  any  case  where  a 
person  has  given  directions  for  the  disposal  of  his  body  or  any 
part  thereof  inconsistent  with  those  provisions. 

New.    (See  Bouueau  y.  Oity  of  Tray,  49  How.,  493.) 

It  seems  that  the  heir  of  a  deceased  person  has  the  right  of  action  where  the 
monument  or  tomb  of  his  ancestor  is  defaced,  but  he  has  no  property  in  the 
body.  {Matter  of  the  Brick  Pretb,  Church,  N,  T,  City,  8  Edw.  Ch.,  164;  MatUr 
of  Beekman  9breet,  4  Bradf.,  608,  682.) 

§  306.  Duty  of  burial* —Except  in  the  ca^es  in  which  a  right 
to  dissect  it  is  expressly  conferred  by  law,  every  dead  body  of  a 
human  being,  lying  within  this  state,  must  be  decently  buried 
within  a  reasonable  time  after  death. 

New.    {Matter  <f  Brick  Church,  9upra;  Corn.  v.  Loring,  8  Pick.,  820.) 

§  307.  Burial  in  other  states. — The  last  section  does  not 
impair  any  right  to  carry  the  dead  body  of  a  human  being  through 
this  state,  or  to  remove  from  this  state  the  body  of  a  person  dying 
within  it,  for  the  purpose  of  burying  the  same  elsewhere. 

l^ew  in  form.    (Laws  1864,  ch.  128,  %  2.) 

§  308.  Dissection,  wlien  allowecL— The  right  to  dissect  the 
dead  body  of  a  human  being  exists  in  the  following  cases  : 

1.  In  the  cases  prescribed  by  special  statutes ; 

9 


180  The  Penal  Code  [§§  300-312. 

2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an  inquest 
upon  the  body,  so  far  as  such  coroner  authorizes  dissection  for  the 
purposes  of  the  inquest,  and  no  further ; 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of 
the  deceased,  being  charged  by  law  with  the  duty  of  burial,  may 
authorize  dissection  for  the  purpose  of  ascertaining  the  cause  of 
death,  and  no  further. 

8  R  S.,  1053,  §  18;  Laws  1854,  ch.  128,  g  1,  amended. 

§  309.  TJnlawftil  dissection  a  znisdemeanor.  —  A  person 
who  makes,  or  causes  or  procures  to  be  made,  any  dissection  of 
the  body  of  a  human  being,  except  by  authority  of  law,  or  in 
pursuance  of  a  permission  given  by  the  deceased,  is  guilty  of  a 
misdemeanor. 

See  Laws  1854,  ch.  128,  §  8. 

§  310.  Bemains  after  dissection  must  be  buried.  —  In  all 

cases  in  which  a  dissection  has  been  made,  the  provisions  of  this 
chapter,  requiring  the  burial  of  a  dead  body,  and  punishing  inter- 
ference with  or  injuries  to  it,  apply  equally  to  the  remains  of  the 
body  dissected,  as  soon  as  the  lawful  purposes  of  such  dissection 
have  been  accomplished. 
Laws  1854,  ch.  128,  g  1,  in  part. 

§  311.  Body  stealing.  —  A  person  who  removes  the  dead 
body  of  a  human  being,  or  any  part  thereof,  from  a  grave,  vault, 
or  other  place  where  thejsame  has  been  buried,  or  from  a  place 
where  the  same  has  been  deposited  while  awaiting  burial,  without 
authority  of  law,  with  intent  to  sell  the  same,  or  for  the  purpose 
of  dissection,  or  for  the  purpose  of  procuring  a  reward  for  the 
return  of  the  same,  or  from  malice  or  wantonness,  is  punishable 
by  imprisonment  for  not  more  than  five  years  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

8  R  8.,  905,  §  18;  2  R  8.  (Edm.),  710,  §  18;  Laws  1819,  ch.  279.  §  1;  TcUe 
V.  8UUe,  6  Blackf.,  110. 

§  312.  Recovering  stolen  body.  —  A  person  who  purchases 
or  receives,  except  for  the  purpose  of  burial,  the  dead  body  of  a 
human  being,  or  any  part  thereof,  knowing  that  the  same  has 
been  removed  contrary  to  the  last  section,  is  punishable  by 
imprisonment  for  not  more  than  three  years. 

2  R.  8.,  965,  §  19;  2  R  S.  (Edm.),  710,  §  14;  Laws  1819,  p.  279,  §  1. 
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§  313.  Opening  grave.  —  A  person  who  opens  a  grave  or 
other  place  of  interment,  temporary  or  otherwise,  or  a  building 
wherein  the  dead  body  of  a  human  being  is  deposited  while 
awaiting  burial,  without  authority  of  law,  with  intent  to  remove 
the  body,  or  any  part  thereof,  for  the  purpose  of  selling  it  or 
demanding  money  for  the  same,  or  for  the  purpose  of  dissection, 
or  from  malice  or  wantonness,  or  with  intent  to  steal  or  remove 
the  coflSn  or  any  part  thereof,  or  anything  attached  thereto,  or 
any  vestment  or  other  article  interred,  or  intended  to  be  interred 
with  the  dead  body,  is  punishable  by  imprisonment  for  not  more 
than  two  years,  or  by  a  fine  of  not  more  than  two  hundred  and 
fifty  dollars,  or  by  both. 

8  R  B.,  965,  §  20;  2  R.  S.  (EdnL),  710,  §  16. 

§  314.  Arresting  or  attachii^  a  dead  body.  —  A  person 
who  arrests  or  attaches  the  dead  body  of  a  human  being  upon 
any  debt  or  demand  whatever,  or  detains  or  claims  to  detain  it 
for  any  debt  or  demand,  or  upon  any  pretended  lien  or  charge,  is 
guilty  of  a  misdemeanor. 
New. 

§  315.  Disturbing  funerals.  —  A  person  who,  without 
authority  of  law,  obstructs  or  detains  any  persons  engaged  in  car- 
rying or  accompanying  the  dead  body  of  a  human  being  to  a 
place  of  burial,  is  guilty  of  a  misdemeanor. 

New. 


CHAPTER  VII. 


INDECENT    EXPOSUBES,    OBSCENE    EXHIBrnONS,   BOOKS    AND    FBINTB, 
AND  BAWDY   AND  OTHER  DISOBDEBLT   HOUSES.. 

Section  816.  Exposure  of  person. 

817.  Possessing,  etc.,  obscene  prints. 

818.  Indecent  articles,  etc. 

819.  Mailing,  carrying  obscene  prints,  etc. 

820.  Warrant  to  sheriff  to  search,  etc. 

821.  Physician's  instruments. 

822.  Keeping  disorderly  houses,  etc. 

§  316.  EzpoBure  of  i)er8on.  —  A  person  who  willfully  and 
lewdly  exposes  his  person,  or  the  private  parts  thereof,  in  any 
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public  place,  or  in  any  place  where  others  are  present,  or  procures 
another  so  to  expose  himself,  is  guilty  of  a  misdemeanor. 

New.  Where  the  exposure  took  place  in  a  room  with  doors  and  shutters 
closed,  in  presence  of  persons  of  opposite  sex,  it  was  held  to  be  in  a  public 
place  within  the  statute.    (People  ex  rel.  Lee  y.  Bia^^  4  Hun,  636.) 

(a)  Zntent. — In  a  prosecution  under  the  statute,  the  intent  is  the  gravamen 
of  the  charge,  and  that  is  a  question  for  the  jury.  {MiUer  v.  People,  5  Barb., 
203;  State  v.  MUlard,  18  Vt.,  574.) 

What  constitutes  indecent  exposure.  {Com.  v.  WardeU  [Mass.],  19  Alb.  L. 
J.,  135;  Bex  v.  Sedlei/,  10  St.  Trials  Ap.,  93;  Bex  v.  GaMwrd,  1  Sess.  Cases, 
231;  MoffaU  v.  StaU,  49  Texas,  846;  Bex  v.  FarreU,  9  Cox  C.  C,  446.) 

§317.  Possessing,  etc.,  obscene  prints. — A  person  who 
sells,  lends,  gives  away  or  offers  to  give  away,  or  shows,  or  has  in 
his  possession,  with  intent  to  sell  or  give  away,  or  to  show,  or 
advertises  or  otherwise  offers  for  loan,  gift,  sale  or  distribution,  an 
obscene  or  indecent  book,  writing,  paper,  picture,  drawing  or 
photograph,  or  any  article  or  instrument  of  indecent  or  immoral 
use,  or  who  designs,  copies,  draws,  photographs,  or  otherwise 
prepares  such  a  book,  picture,  drawing  or  other  article,  or  writes, 
or  prints,  or  causes  to  be  written  or  printed,  a  circular,  advertise- 
ment, or  notice  of  any  kind,  or  gives  information  orally,  stating 
when,  where,  how,  or  of  whom,  or  by  what  means,  such  an 
indecent  or  obscene  article  or  thing  can  be  purchased  or  obtained, 
is  ^ilty  of  a  misdemeanor. 

8  R  8.,  979.  §§  77,  78;  Laws  1872,  oh.  747  §  1;  Laws  1873,  ch.  777,  §  1; 
Laws  1878,  ch.  205,  §  297,  arUe;  WWm  v.  Warren,  1  Hilt.,  590. 

§  318.  Indecent  articles,  etc. — A  person  who  sells,  lends, 
gives  away,  or  in  any  manner  exhibits,  or  offers  to  sell,  lend  or 
give  away,  or  has  in  his  possession,  with  intent  to  sell,  lend  or 
give  away,  or  advertises  or  offers  for  sale,  loan  or  distribution, 
any  instrument  or  article,  or  any  drug  or  medicine,  for  the  pre- 
vention of  conception,  or  for  causing  unlawful  abortion,  or  who 
writes  or  prints,  or  causes  to  be  written  or  printed,  a  card,  circular, 
pamphlet,  advertisement  or  notice  of  any  kind,  or  gives  informa- 
tion orally,  stating  when,  where,  how,  of  whom,  or  by  what 
means,  such  an  article  or  medicine  can  be  purchased  or  obtained, 
or  who  manufactures  any  such  article  or  medicine,  is  guilty  of  a 
misdemeanor. 

3  R  8.,  980,  §  78;  Laws  1872,  ch.  747,  §  1;  Laws  1873,  ch.  777,  §§  1,  2;  see 
ante,  §  297. 
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§  319.  Mailing,  carrying  obscene  print,  etc.  —  A  person 
who  deposits,  or  causes  to  be  deposited,  in  any  post-office  within 
the  state,  or  places  in  charge  of  an  express  company,  or  of  a 
common  carrier,  or  other  person,  for  transportation,  any  of  the 
^  articles  or  things  specified  in  the  last  two  sections,  or  any  circular, 
book,  pamphlet,  advertisement,  or  notice  relating  thereto,  with 
the  intent  of  having  the  same  conveyed  by  mail  or  express,  or  in 
•any  other  manner,  or  who  knowingly  or  wiEfuUy  receives  the 
same,  with  intent  to  carry  or  convey,  or  knowingly  or  wilKully 
carries  or  conveys  the  same,  by  express,  or  in  any  other  manner 
except  in  the  United  States  mail,  is  guilty  of  a  misdemeanor. 

8  R  8.,  980,  §  82;  Laws  1872,  ch,  747,  §  2. 

§  320.  Warrant  to  sheriff  to  search,  etc.  —  A  magis- 
trate having  jurisdiction  to  issue  warrants  in  criminal  cases,  upon 
complaint  that  any  person  within  his  jurisdiction  is  offend- 
ing against  the  provisions  of  this  chapter,  supported  by  oath 
or  affirmation,  must  issue  a  warrant,  directed  to  the  sheriff 
or  to  any  constable,  marshal  or  police  officer  within  the  county, 
directing  him  to  search  for,  seize  and  take  possession  of  any 
of  the  articles  specified  in  this  chapter,  in  the  possession  of 
the  person  against  whom  complaint  is  made.  The  magistrate 
must  immediately  transmit  every  article  seized  by  virtue  of  the 
warrant,  to  the  district  attorney  of  the  county,  who  must,  upon 
the  conviction  of  the  person  from  whose  possession  the  same  was 
taken,  cause  it  to  be  destroyed,  and  the  fact  of  such  destruction 
to  be  entered  upon  the  records  of  the  court  in  which  the  convic- 
tion is  had. 
3  R  a,  980,  §  88;  Laws  1872,  ch.  747,  §  8;  Laws  1873,  ch.  777,  §  4 

§  321.  Physician's  instruments. — An  article  or  instrument, 
used  or  applied  by  physicians  lawfully  practicing,  or  by  their 
direction  or  prescription,  for  the  cure  or  prevention  of  disease,  is 
not  an  article  of  indecent  or  immoral  nature  or  use,  within  this 
chapter.  The  supplying  of  such  articles  to  such  physicians  or 
by  their  direction,  or  prescription,  is  hot  an  offense  under  this 
chapter. 

8  R  8..  980,  §  81 ;  Laws  1878,  ch.  777,  §  5. 

§  322.  Keeping  disorderly  houses,  etc. — A  person  who 
keeps  a  house  of  ill-fame  or  assignation  of  any  description,  or  a 
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honse  or  place  for  persons  to  visit  for  nnlawfnl  sexnal  intercourse, 
or  for  any  lewd,  obscene,  or  indecent  purpose,  or  a  disorderly 
honse,  or  any  place  of  pnblic  resort  by  which  the  peace,  comfort, 
or  decency  of  a  neighborhood  is  habitnally  disturbed,  or  who,  as 
agent  or  owner,  lets  a  building  or  any  portion  of  a  building, 
knowing  that  it  is  intended  to  be  used  for  any  purpose  specified 
in  this  section,  or  who  permits  a  building  or  a  portion  of  a  build- 
ing to  be  so  used,  is  guilty  of  a  misdemeanor. 

New  in  f onn. 

Indictable  at  common  law.  (1  Buss,  on  Crimes,  822;  see,  also,  §  885,  Botidi- 
vision  2,  |xw^.) 

{a)  House  of  prostitution. —  One  who  demises  a  house,  knowing  that  it 
is  to  be  kept  for  purposes  of  prostitution,  is  punishable  by  indictment  for  a  mis- 
demeanor.   (People  y.  Erwin,  4  Den.,  129;  Lowenstein  v.  People,  54  Barb.,  299.) 

A  house  of  prostitution  tends  to  corrupt  and  deprave  public  morals  and 
disturb  the  public  peace,  and  therefore  Ib  a  common  nuisance.  (Jacobomtky 
V.  P«?pte,  6  Hun,  524;  64N.  Y.,659;  1  Wharton  Cr.  L.,  §  2892;  1  Bish.  Cr. 
L.,  §g  665, 1046;  Warren  y.  People,  8  Park.,  544;  Lotoenstein  y, People,  54Barb., 
299;  People  y.  Ca^ey,  4  Park.,  238;  1  Sheld.,  578.) 

(b)  Indictment.  —  In  an  indictment  under  this  section  it  is  not  necessary 
to  show  that  it  actually  disturbed  the  peace  of  the  neighborhood,  but  only 
that  it  was  a  house  of  prostitution  and  openly  kept  as  such.  {Bameedotia  y. 
People,  10  Hun,  187;  69  N.  Y.,  612;  Stale  y.  JEhans,  5  Ired.,  603.) 

Any  person  concerned  in  the  keeping  of  a  house  of  prostitution  is  liable  to 
indictment.  {Lowenstein  y.  People,  54  Barb.,  299;  Abrahams  y.  JState,  4  la., 
541;  6  id..  117.) 

(e)  House  of  prostitution  defined. — What  constitutes  house  of  prosti* 
tution  under  the  statute.    {King  y.  People,  11  Week.  Dig.,  892.) 

Not  necessary  that  the  immoral  practices  should  be  open  to  public  obserya- 
tion.    (Id.) 

(d)  May  be  abated  as  nuisance.  —  Though  a  house  of  ill-fame  is  a 
public  and  common  nuisance,  it  may  not  be  la^'fully  destroyed  in  abating  it. 
(Ell/  V.  8up.  of  Niaga/ra,  86  N.  Y.,  297;  Moody  y.  Supervisors,  46  Barb.,  659.) 
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CHAPTER  VnL 

LOTTEBIEB. 

Sbction  8d8.  "  Lottery  "  defined. 

824.  Lottery  declared  a  public  nuisance. 

835.  Contriving,  drawing,  etc.,  lottery. 

836.  Selling  lottery  tickets. 

837.  Advertising  lotteries. 

828.  Offering  property  for  disposal  dependent  upon  the  drawing  of 

any  lottery. 

829.  Keeping  office,  etc.,  for  registry. 

880.  Insuring  lottery  tickets,  etc. 

881.  Advertising  offers  to  insure  lottery  tickets. 

882.  Property  offered  for  disposal  in  lotteries,  forfeited. 
888.  Letting  building  for  lottery  purposes. 

884.  Lotteries  out  of  this  state. 

885.  Advertisements  by  persons  out  of  this  state.  • 

§  323.  " Lottery  "  deflnecL  —A  lottery  is  a  Bcheme  for  the 
distribution  of  property  by  chance,  among  persons  who  have 
paid  or  agreed  to  pay  a  valuable  consideration  for  the  chance, 
whether  called  a  lottery,  raffle  or  gift  enterprise,  or  by  some  other 
name. 

2  R  a,  922,  §  47;  1  R  L.,  222,  §  7. 

(a)  Selling  a  ohance.  —  An  agreement  to  pay  five  dollars  in  consideration 
of  the  receipt  of  a  less  sum  if  a  particular  number  be  dravm  on  a  given  day, 
1b  selling  a  chance  of  a  ticket  within  the  meaning  of  the  act  {Baldwin^s  ease, 
8  C.  H.  Rec,  96;  Wilkinson  v.  OiU,  10  Hun,  156.) 

(b)  Distributing  lots. — An  annual  distribution  by  lot  among  the  mem- 
bers of  an  art  union,  of  works  of  art  purchased  by  three  subscriptions,  is  a 
lottery  within  the  statute.  {Governors  of  Alms-Tumse,  etc.,  v.  Am,  Art  Union, 
7  N.  Y.,  228;  Wooden  v.  ShdweU,  AZah,,  789;  BeU  v.  iSStofo,  5  Sneed,  607; 
Ohaoanah  v.  State,  49  Ala.,  896;  Bandle  v.  State,  42  Texas,  680;  State  v. 
Clarke,  88  N.  H.,  829;  State  v.  Slunrts,  82  N.  J.,  898.) 

(e)  Gk>nsideration  determined  by  lot.  —  Where  a  pecuniary  considera- 
tion is  paid,  and  it  is  to  be  determined  by  lot  or  chance,  according  to  some 
scheme  held  out  to  the  public,  what  and  how  much  he  who  pays  the  money 
is  to  receive  for  it,  that  is  a  lottery  within  the  statute.  (Hull  v.  Buggies,  66 
N.  Y.,  424;  Wilkinson  v.  OiU,  10  Hun,  166;  74  N.  Y.,  68.) 

((f)  Prize   candy, — Distribution   of  prize  candy  packages  within  the 

statute.    (Id.) 
What  scheme  amounts  to  a  lottery.    {Kohn  v.  KoeMer,  2\  Hun,  466.) 
The  scheme  known  as  the  Austrian  government  bond  scheme  is  within  the 

statute.    (Id.) 
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§  324.  Lottery  declared  a  public  nuisance.  —  A  lottery  is 
unlawful  aud  a  public  nuisance. 
2  R  8.,  922,  §  61;  N.  Y.  State  Const.,  art.  I,  §  10;  §  885,  poit. 

§  325.  Contriving,  drawing,  etc.,  lottery. — A  person  who 

contrives,  proposes  or  draws  a  lottery,  or  assists  in  eontriying, 

proposing  or  drawing  the  same,  is  punishable  by  imprisonment 

for  not  more  than  two  years,  or  by  a  fine  of  not  more  than  one 

thousand  dollars,  or  both. 

2  R  S.,  §  922;  §§  47,  52;  Laws  1819,  p.  259,  §§  2,  8;  N.  T.  Const.,  art  I, 
§10. 

An  indictment  must  describe  the  lottery  as  one  set  on  foot  for  the  purpose 
of  disposing  of  property.    {PeopU  v.  Payne,  8  Den.,  88.) 

• 

§  326.  Selling  lottery  tickets. — A  person  who  sells,  gives,  or 
in  any  way  whatever  furnishes  or  transfers,  to  or  for  another,  a 
ticket,  chance,  share  or  interest,  or  any  paper,  certificate  or  instru- 
ment, purporting  to  be  or  to  represent  a  ticket,  chance,  share  or 
interest,  in  or  dependent  upon  the  event  of  a  lottery,  to  be  drawn 
within  or  without  of  this  state,  is  guilty  of  a  misdemeanor. 

2  R  8.,  928,  §  54;  Laws  1827,  p.  829,  §  6. 

(a)  Lottery  established  in  another  State.  — The  statute  prohibits  the 
sale  of  lottery  tickets  in  this  state,  whether  the  lottery  were  established  here 
or  elsewhere.     {People  v.  Wa/mer,  4  Barb.,  814.) 

Lotteries  authorized  by  the  laws  of  another  state  are  iUegal  here  within  the 
Revised  Statutes.  (Orov&r  v.  Morris,  78  N.  Y.,  473:  Kohn  v.  KoeMer,  21  Hun, 
467.) 

(6)  Indictment. — What  is  a  sufficient  indictment  for  selling  lottery 
tickets.    (People  Y,  Warner,  4  Barb.,  314;  Garland^ e  ease,  6  C.  H.  Rec,  98.) 

Requisites  of  an  indictment  for  setting^  on  foot  a  lottery.  (People  v,  Taylor, 
8  Den.,  91.) 

An  indictment  for  selling  lottery  tickets  must  describe  the  lottery  as  one  set 
on  foot  for  the  purpose  of  disposing  of  property.  (People  v.  Payne,  8  Den.,  88.) 

It  need  not  set  out  the  tickets  sold,  or  give  the  names  of  purchasers  if  alleged 
to  be  unknown.    (People  v.  Taylor,  8  Den.,  99.) 

(c)  Sale  defined.  —  What  constitutes  a  sale  defined.  ( WtOdnson  v.  OiU,  10 
Hun,  166.) 

§  327.  Advertisii]^  lotterieB. — A  person  who,  by  writing  or 
printing,  or  by  circular  or  letter,  or  in  any  other  way,  advertises 
or  publishes  an  account  of  a  lottery,  whether  within  or  without 
the  state,  stating  how,  when  or  where  the  same  is  to  be,  or  has 
been,  drawn,  or  what  are  the  prizes  therein,  or  any  of  them,  or 
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the  price  of  a  ticket,  or  any  share  or  interest  therein,  or  where 
or  how  it  may  be  obtained,  is  gnilty  of  a  misdemeanor. 

2  R  S.,  928,  §  58;  Laws  1819,  p.  259,  §§  2, 8. 

Publishing  an  account  of  a  lottery  to  be  drawn  in  another  state  is  indict- 
able under  the  statute.    (People  v.  Gha/rles,  8  Den.,  212;  1  N.  T.,  180.) 

§  328.  Offering  property  for  disposal  dependent  upon 
the  drawing  of  any  lottery.  —  A  person  who  offers  for  sale 
or  distribution,  in  any  way,  real  or  personal  property,  or  any 
interest  therein,  to  be  determined  by  lot  or  chance,  dependent 
upon  the  drawing  of  a  lottery  within  or  without  this  state,  or 
who  sells,  furnishes  or  procures,  or  causes  to  be  sold,  furnished  or 
procured,  in  any  manner,  a  chance  or  share, -or  any  interest  in 
property  offered  for  sale  or  distribution  in  violation  of  this  chap- 
ter, or  a  ticket  or  other  evidence  of  such  a  chance,  share  or 
interest,  is  guilty  of  a  misdemeanor. 

2  R  S.,  928,  g  65;  Laws  1819,  p.  260,  §§  6,  7. 

The  issuance  of  a  lottery  ticket  is  indictable  under  the  statute,  though 
the  defendant  acted  for  another,  and  had  no  interest  therein.  {Keaney'9  ease, 
3  C.  H.  Rcc,  58;  see,  also,  KuU  v.  Euggle$,  56  N.  Y.,  424;  Baldtnn'a  case,  8 
C.  H.  Rec,  96;  Wilkinstm  v.  G-tU,  10  Hun,  156;  74  N.  Y.,  473;  Qrover  v.  Mn'- 
r%8,  78  N.  Y.,  473;  PeopU  v.  Am.  Art  Union,  7  N.  Y.,  240,  all  cited  above.) 

§  329.  Eieeping  of&ce,  etc.,  for  registry.  — A  person  who 
opens,  sets  up,  or  keeps,  by  himself  or  another  person,  an  office 
or  other  place  for  registering  the  numbers  of  tickets  in  a  lottery 
within  or  without  this  state,  or  for  making,  receiving  or  register- 
ing any  bets  or  stakes  for  the  drawing,  or  result  of  such  a  lottery, 
or  who  advertises  or  in  any  way  publishes  any  account  of  an 
opening,  setting  up,  or  keeping  of  such  an  office  or  place,  is 
guilty  of  a  misdemeanor. 

2  R  8.,  924,  §  59;  Laws  1819,  p.  260,  §  6. 

The  keeping  of  a  room  for  the  sale  of  lottery  tickets  is  not  indictable  as  a 
common  gaming-house.    (JPsople  y.  Jackson,  8  Den.,  101.) 

§  330.  Insuring  lottery  tickets,  etc.  —  A  person  who 
insures,  or  receives  any  consideration  for  insuring,  for  or  against 
the  drawing  of  a  ticket,  share  or  interest  in  a  lottery,  or  of  a 
number  of  such  a  ticket,  share  or  interest,  or  who  receives  any 
valuable  consideration  upon  an  agreement  to  pay  money,  or 
deliver  property,  in  the  event  that  a  ticket,  share  or  interest,  or  a 
number  of  such  a  ticket,  share  or  interest  in  a  lottery,  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not  drawn 
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in  a  particular  way  or  in  a  particular  order,  or  who  promises  or 
agrees,  or  offers  to  pay  money,  or  to  deliver  property,  or  to  do, 
or  forbear  to  do,  anything  for  the  benefit  of  any  person,  with  or 
without  consideration,  upon  any  accident  or  contingency  depend- 
ent on  the  drawing  thereof,  or  of  any  number  or  ticket  therein, 
is  guilty  of  a  misdemeanor. 

2  R  a,  924,  §§  60,  61;  Laws  1819,  p.  260,  §§  6,  7. 

The  insurance  of  a  lottery  ticket  is  indictable  under  the  statute,  though  the 
insurer  acted  for  another  merely.  {Kenney'9  ea»,  3  C.  H.  Rec.,  63;  Baldmn*s 
eate.  Id,  96.) 

§  331.  Advertisiiig  offers  to  insure  lottery  tickets.  —  A 

person  who,  by  writing  or  printing,  or  by  circular  or  letter,  or  in 
any  other  way,  advertises  or  publishes  an  offer,  notice  or  proposi- 
tion, in  violation  of  the  last  section,  is  guilty  of  a  misdemeanor. 

2  R  a,  924,  §61 ;  Laws  1819,  p.  260,  §  7,  in  part;  Pisople  v.  Chariu,  3  Den., 
212;  1  K  Y.,  180.) 

§  332.  Property  offered  for  disposal  in  lotteries  for- 
feited. —  All  property  offered  for  sale  or  distribution,  in  viola- 
tion of  the  provisions  of  this  chapter,  is  forfeited  to  the  people 
of  this  state,  as  well  before  as  after  the  determination  of  the 
chance  on  which  the  same  was  dependent.  And  it  is  the  duty  of 
the  respective  district  attorneys  to  demand,  sue  for  and  recover, 
in  behalf  of  the  people,  all  property  so  forfeited,  and  to  cause  the 
same  to  be  sold  when  recovered,  and  to  pay  the  proceeds  of  the 
sale  of  such  property,  and  any  moneys  that  may  be  collected  in 
any  such  suit,  into  the  county  treasury  for  the  benefit  of  the  poor. 

2  R  B.,  928,  §  66;  Laws  1827,  p.  829.  §§  6,  12;  see  People  ▼.  Am.  Art  Union, 
7  N.  Y.,  240;  WUkinion  v.  QiU,  10  Hun,  156;  74  N.  Y.,  68;  (?wiw  v.  Minrii, 
78  N.  Y.,  478. 


§  333.  Letting  building  for  lottery  purposes.—  A  person 
who  lets,  or  permits  to  be  used  any  building  or  portion  of  a 
building,  knowing  that  it  is  intended  to  be  used  for  any  of  the 
purposes  declared  punishable  by  this  chapter,  is  guilty  of  a 
misdemeanor. 

New.    (See  1  R.  B..  668,  g  88;  P^opU  v.  Jackson,  8  Den.,  101.) 

§  334.  Lotteries  out  of  this  state,— The  provisions  of  this 
chapter  are  applicable  to  lotteries  drawn  or  to  be  drawn  out  of 
this  state,  whether  authorized  or  not  by  the  laws  of  the  state 
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where  they  are  drawn  or  to  be  drawn,  in  the  same  manner  as  to 
lotteries  drawn  or  to  be  drawn  within  this  state. 

New  in  form. 

The  statute  prohibits  the  sale  of  lottery  tickets  within  this  state,  whether 
to  be  drawn  here  or  elsewhere.  (People  v.  TForn^,  4  Barb.,  314;  WiUdnson  v. 
cm,  10  Hun,  IW;  74  N.  Y.,  68;  Grav&r  v.  Morris,  78  N.  Y.,  473;  Kohn  v. 
Koehior,  21  Hun,  466.) 

§  335.  Advertisements  by  persons  out  of  the  state. — 

The  provisions  of  sections  three  hundred  and  twenty-seven  and 
three  hundred  and  thirty-one,  are  applicable,  whenever  the 
advertisement  was  published,  or  the  letter  or  circular  sent  or 
delivered  through  or  in  this  state,  though  the  person  causing  or 
procuring  the  same  to  be  published,  sent  or  delivered,  was  out  of 
the  state  at  the  time  of  so  doing. 
New.    (People  v.  Charles,  8  Den.,  213,  cited  above.) 


CHAPTER  IX 

GAMING. 


Section  836.  Keeping  gambling  apparatus  in  certain  places. 
837.  Punishment. 
388.  Gambling  apparatus  declared  a  nuisance. 

839.  Winning  at  play  by  fraudulent  means. 

840.  Exacting  payment  of  money  won  at  play. 

841.  Winning  or  losing  upward  of  twenty-five  dollars. 

842.  Witness'  privilecre. 

848.  Keeping  gambling  establishments. 

844.  Gonmion  gambler,  etc. 

845.  Seizure  of  gambling  implements  authorized. 

846.  Such  implements  to  be  destroyed  or  delivered  to  district 

attorney. 

847.  Such  implements  to  be  destroyed  upon  conviction. 

848.  Persuading  another  person  to  visit  gambling  places. 

849.  Certain  officers  directed  to  prosecute   offenses   under  this 

chapter. 

850.  Duty  of  masters  to  suppress  gambling  on  board  their  vessels. 

851.  Bets,  etc.,  on  horse  races,  etc. 
862.  Racing  of  animals  for  stake. 

§  336,  Keeping  gambling  apparatus  in  certain  places. — 

It  is  nnlawf  ul  to  keep  or  use  any  table,  cards,  dice  or  any  other 
article  or  apparatus  whatever,  commonly  used  or  intended  to  be 
nsed  in  playing  any  game  of  cards  or  faro,  or  other  game  of 
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chauce,  upon  which  money  is  usually  wagered,  at  any  of  the  fol- 
lowing places : 

1.  Within  a  building,  or  the  appurtenances  or  grounds  connected 
with  any  building,  in  which  a  court  of  justice  usually  holds  its 
sessions ;  or  a  building,  any  part  of  which  is  usually  occupied  by 
a  religious  corporation,  or  an  incorporated  benevolent,  chaiitable, 
scientific  or  missionary  society,  or  an  incorporated  academy,  high 
school,  college  or  other  institution  of  learning,  a  hbrary  company, 
or  building  and  mutual  loan  company ; 

2.  Within  any  building,  or  the  appurtenances  connected  with 
any  building,  while  votes  are  received  or  canvassed  therein  at  any 
election  for  an  officer  of  this  state,  or  of  the  United  States,  or 
while  any  public  meeting  is  held  therein ; 

3.  Within  the  distance  of  one  mile  from  the  grounds  upon 
which  any  training,  review,  drill  or  exercise  of  a  military  organi- 
zation, created  or  permitted  by  the  laws  of  this  state,  is  proceed- 
ing, or  upon  which  any  public  fair,  exhibition,  exercise  or  meet- 
ing is  held  in  the  open  air ;  or, 

4.  Within  any  vessel  lying  in,  or  navigating,  any  of  the  waters 
of  this  state ;  or  owned  or  navigated  by,  or  for  account  of  any 
corporation  created  by  the  laws  of  this  state. 

2  R  S.,  917,  §  22;  Laws  1851,  ch.,  504,  §  2;  Laws  1858,  eh.  214,  §  275, 
ante. 

( a )  Indictable  at  common  law. —  {EbUs  ▼.  BUUe,  2  Humph.,  496;  StaU  v. 
HarrU,  30  Mo.,  66;  Lord  v.  State,  16  N.  H.,  825;  C(m,  v.  TiUon,  8  Met,  232.) 

( b )  Nuisance. —  A  public  inn  where  any  device  for  gambling  is  kept  is  a 
public  nuisance.    (Butler's  case,  1  C.  H.  Rec,  66;  Cuseaden*s  case,  2  id.,  53.) 

{c)  Occasional  gambling. —  Occasional  gambling  is  sufficient  to  charac- 
terize the  place.    {Hitchens  v.  People,  89  N.  Y.,  454.) 

(d)  Billiard  table. —  Playing  the  rub  to  see  which  of  a  party  shall  pay  for 
the  use  of  a  billiard  table  is  not  gaming.  {People  v.  Sargeant,  8  Cow.,  189; 
Tanner  v.  AMon,  5  Hill,  121.) 

A  bond  given  by  a  tavern  keeper  under  the  act  of  1857,  prohibiting  the 
keeping  of  "a  gambling  table  of  any  description,"  is  broken  where  a  bil- 
liard table  is  kept  for  use  in  such  tavern.  {Peoplte  y.  Harrison,  28  How.,  847; 
see,  also.  Slate  v.  Leighton,  8  Foster,  167.)  ^ 

§  337.  Piinislinient.  — A  person  who  knowingly  violates  the 
last  section  is  guilty  of  a  misdemeanor. 

2  R.  S.,  917,  §  22;  Laws  1851,  p.  943;  Id,  ch.  504,  §§  1,  2;  Laws  1855 
ch.  214. 
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§  33.8.  Gambling  apparatus  declared  a  nuisance.  —  An 

article  or  apparatus  maintained  or  kept  in  violation  of  Bectio"h 

three  hundred  and  thirty-six,  is  a  public  nuisance. 

Laws  1851,  ch.  &04,  §  2;  Laws  1855,  ch.  214;  §  385,  po9t;  State  y.  Ha/rdin, 
1  Kan.,  474. 

§  339.  Winning  at  play  by  fraudulent  means.  —  A  per- 
son who  by  any  fraud,  or  false  pretense  whatsoever,  while  playing 
at  any  game,  or  while  having  a  share  in  any  wager  played  for,  or 
while  betting  on  the  sides  or  hands  of  such  as  play,  wins  or 
acquires  to  himself,  or  to  any  other,  a  sum  of  money  or  other 
valuable  thing,  is  guilty  of  a  misdemeanor. 

2  R  B.,  918,  §  29;  Code  Cr.  Proc,  §  57. 

§  340.  Exacting  pajrment  of  money  won  at  play.  — 

A  person  who  exacts  or  receives  from  another,  directly  or 
indirectly,  any  money  or  other  valuable  thing,  by  reason  of 
the  same  having  been  won  by  playing  at  cards,  faro,  or  any  other 
game  of  chance,  or  any  bet  or  wager  whatever  upon  the  hands  or 
sides  of  players,  forfeits  five  times  the  value  of  the  money  or 
thing  so  exacted  or  received,  to  be  recovered  in  a  civil  action,  by 
the  persons  charged  with  the  support  of  the  poor  in  the  place 
where  the  offense  was  committed,  for  the  benefit  of  the  poor. 

2  R  8.,  918,  §  80;  1  R  L.  185,  §  5. 

The  right  of  action  for  money  lost  at  gaming  is  assignable,  and  not  a  mere 
personal  privilege  of  the  loser.    {Meech  v.  Stoner,  19  N.  Y.,  26.) 

§  341.  Winning  or  losing  upward  of  twenty-five  dol- 
lars. —  A  person  who  wins  or  loses  at  play  or  by  betting,  at  any 
time,  the  sum  or  value  of  twenty-five  dollars  or  upwards,  within 
the  space  of  twenty-four  hours,  is  punishable  by  a  fine  not  less 
than  five  times  the  value  or  sum  so  lost  or  won,  to  be  recovered 
in  a  civil  action,  by  the  persons  charged  with  the  support  of  the 
.poor  in  the  place  where  the  oflfense  was  committed,  for  the 
benefit  of  the  poor. 

2  R  8.,  919,  §  SI;  1  R  L.,  168,  §  2;  Code  Cr.  Proc,  §  67;  Arrieta  v.  Mor- 
T%s9ey,  1  Abb.  (N.  S.),  439;  Lanfpcorthy  v.  BrooriUey,  29  How.,  92. 

§  342.  Witness'  privilege.  —  No  person  shall  be  excused 
from  giving  testimony  upon  any  investigation  or  proceeding  for 
a  violation  of  this  chapter,  upon  the  ground  that  such  testimony 
would  tend  to  convict  him  of  a  crime ;  but  such  testimony  can-- 
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not  be  received  against  him  npon  any  criminal  inyestigation  or 
proceeding. 

Id.,  g§  36,  87;  1  R  L.,  158,  §  8;  §  712,  paO. 

§  343.  Keeping  gambling  establishments. — ^A  person  who 
keeps  a  room,  shed,  tenement,  tent,  booth,  building,  float  or 
vessel,  or  any  part  thereof,  to  be  used  for  gambling,  or  for  any 
purpose,  or  in  any  manner  forbidden  by  this  chapter,  or  being 
the  owner  or  agent,  knowingly  lets,  or  permits  the  same  to  be  so 
used,  is  guilty  of  a  misdemeanor. 

2  R.  S.,  §  40;  Laws  1851,  p.  948;  Amended  Laws  1851,  ch.  504,  §  1;  Laws 
1855,  ch.  214 

(a)  Coxninoii  law. — The  keeping  of  a  common  gaming-house  is  indictable 
at  common  law.    {PeopU  v.  Jackson,  8  Den.,  101.) 

{b)  NulBance. — ^A  public  house  where  gaming  is  pennitted  is  a  nuisance  at 
common  law.    (BuUefs  case,  1  C.  H.  Rec,  66.) 

( c )  Instruments. — The  keeping  of  gambling  instruments  in  a  house,  and 
permitting  others  to  use  them.  Lb  indictable.    {Lyncfs  ease,  5  C.  H.  Rec.,  156.) 

{d)  Billiard  tables.  — A  billiard  table  may  be  a  gaming  table  within  the 
statute.    (People  v.  Harrison,  28  How.,  247.) 

{e)  Shuffle  board. — A  shuffle  board  kept  in  a  grocery  is  within  the  statute. 
(Cascadden's  case,  2  0.  H.  Rec,  53;  Loteerey  v.  State,  1  Mo.,  722.) 

(/)  Habitual  gambling. — Habitual  gambling  not  necessaiy.  (HutehsTisy, 
People,  39  N.  Y.,  454;  People  v.  SargearU,  8  Cow.,  189;  Tarnwr  v.  AlMon,  5 
Hill,  121.) 

{g)  ComnL^n  gaming-house. — Lord  y.  State,  16  N.  H.,  825;  Slate  y. Lind- 
ley,  14  Ind.,  430;  State  v.  Currier,  23  Me.,  43;  Com.  ▼.  Dean,  1  Pick.,  ;j87; 
Stevens  v.  People,  67  111.,  58 i. 

§  344.  Ciomiiion  gambler,  etc.  —  A  person  who  is  the  owner, 
agent  or  superintendent  of  a  place,  or  of  any  device  or  apparatus 
for  gambling  ;  or  who  hires,  or  allows  to  be  used  a  room,  table, 
establishment  or  apparatus  for  such  a  purpose ;  or  who  engages 
as  dealer,  game-keeper,  or  player  in  any  gambling  or  banking 
game,  where  money  or  property  is  dependent  upon  the  result ; 
or  who  sells  or  oflEers  to  sell  what  are  commonly  called  lottery 
policies,  or  any  writing,  paper  or  document  in  the  nature  of  a 
bet,  wager  or  insurance  upon  the  drawing  or  drawn  numbers  of 
any  public  or  private  lottery ;  or  who  indorses  or  uses  a  book,  or 
other  document,  for  the  purpose  of  enabling  others  to  sell,  or 
offer  to  sell,  lottery  policies,  or  other  such  writings,  papers  or 
doc0men^  is  a  common  gambler,  and  punishable  by  impriBon- 
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ment  for  not  more  than  two  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

2  R  S.,  919,  §  41;  Laws  1851,  ch.  504,  §  2;  Laws  1855,  ch.  214. 

The  keeping  of  gamblers'  implements  in  a  house,  and  permitting  persons  to 
play  for  small  sums  or  for  drink,  is  indictable.  {Lyner's  case,  5  C.  H.  Rec, 
136;  McDanid  v.  Com,,  6  Bush  [Ky.],  326.) 

Under  what  conditions  a  gift  enterprise  may  come  within  the  statute.  {BeU 
V.  State,  5  Sneed,  507.) 

A  billiard  table  deemed  a  gaming  table.    {People  v.  ffarrisan,  28  How.,  247.) 

Cock  fighting  also  prohibited  under  this  section  as  construed  in  other  states. 
{Johnson  V.  State,  4  Sneed,  614;  Bank  v.  State,  7  Port,  453.) 

Gambling  with  cards  or  dice.  {State  y.  Alberton,  2  Blackf.,  251;  State  y. 
&m1h,  1  Meigs,  99;  Bagley  y.  State,  1  Humph.,  486.) 

§  345.  Seizure  of  gambling  implements  authorized.  — 

A  person,  who  ifl  required  or  authorized  to  arrest  any  person  for 
a  violation  of  the  provisions  of  this  chapter,  is  also  authorized  and 
required  to  seize  any  table,  cai*ds,  dice  or  other  apparatus  or  article, 
suitable  for  gambling  purposes,  found  in  the  possession  or  under 
the  control  of  the  person  so  arrested,  and  to  deliver  the  same  to  the 
magistrate  before  whom  the  person  arrested  is  required  to  be  taken, 

2  R.  S.,  919,  §§  42,  43;  Laws  1851,  ch.  504;  Laws  1857,  ch.  569. 

A  justice  of  the  peace  on  arresting  gamblers  may  also  take  into  custody  of 
the  law  the  implements  used  in  gambling,  and  detain  them  as  evidence  on  the 
trial.     {Willis  v.  Wa/rren,  1  Hilt.,  590;  17  How.,  100.) 

§  346.  Such  implements  to  T3e  destroyed  or  delivered  to 
district  attorney.  —  The  magistrate,  to  whom  any  thing  suit- 
able for  gambling  purposes  is  delivered  pursuant  to  the  last  sec- 
tion, must,  upon  the  examination  of  the  defendant,  or  if  such 
examination  is  delayed  or  prevented,  without  awaiting  sueli 
examination,  determine  the  character  of  the  thing  so  delivered  to 
him,  and  whether  it  was  actually  employed  by  the  defendant  in 
violation  of  the  provisions  of  this  chapter ;  and  if  he  finds  that 
it  is  of  a  character  suitable  for  gambling  purposes,  and  that  it  has 
been  used  by  the  defendant  in  violation  of  this  chapter,  he  must 
cause  it  to  be  destroyed,  or  to  be  delivered  to  the  district  attorney 
of  the  county  in  which  the  defendant  is  liable  to  indictment  or 
trial,  as  the  interests  of  justice  may,  in  his  opinion,  require. 

2  R  8.,  919,  §  43;  Laws  1851,  ch.  504,  §  8;  Laws  1857,  ch.  569. 

Such  implements  to  be  destroyed  after  conviction.    ( WUlis  v.  Warren^  supra.) 

§  847.  Such  implemexits  to  be  destroyed  upon  convic- 
tion.—  Ui)on  the  conviction  of  the  defendant,  the  district  attorney 
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must  caufie  to  be  destroyed  every  thing  Boitable  for  gambling  pur- 
poses, in  respect  whereof  the  defendant  stands  convicted,  and 
which  remains  in  the  possession  or  under  the  control  of  the  dis- 
trict attorney. 
Id.,  §  43;  see,  also,  WWU  v.  Warren,  tupra, 

%  348.  Fersuadii]^  another  person  to  visit  gambling 
places.  —  A  person  who  persuades  another  to  visit  any  building 
or  part  of  a  building,  or  any  vessel  or  float,  occupied  or  used  for 
the  purpose  of  gambling,  in  consequence  whereof  such  other  per- 
son gambles  therein,  is  guilty  of  a  misdemeanor ;  and,  in  addition 
to  the  punishment  prescribed  therefor,  is  liable  to  such  other 
person  in  an  amount  equal  to  any  money  or  property  there  lost 
by  him  at  play,  to  be  recovered  in  a  civil  action. 

2  R  8.,  921,  §  44;  Laws  1851,  cIl  504,  §  5. 

§  349.  Certain  of&oers  directed  to  prosecute  offenses 
imder  this  chapter.  —  It  is  the  duty  of  all  sheriffs,  constables, 
police  officers,  and  prosecuting  or  district  attorneys,  to  inform 
against  and  prosecute  all  persons  wliom  they  have  reason  to 
believe  offenders  against  the  provisions  of  this  chapter ;  and  any 
omission  so  to  do  is  punishable  by  a  line  not  exceeding  five 
hundred  dollars. 

R  a,  921,  §  45;  Laws  1851,  ch.  504,  §  6. 

§  350.  Duty  of  masters  to  suppress  gambling  on  board 
their  vessels. —  If  the  commander,  owner,  or  hirer  of  any  vessel 
or  float  knowingly  permits  any  gambling  for  money  or  property 
on  board  such  vessel  or  float,  or  if  he  does  not,  upon  his  knowl- 
edge of  the  fact,  immediately  prevent  the  same,  he  is  punishable 
by  a  fine  not  exceeding  five  hundred  dollars ;  and,  in  addition 
thereto,  is  liable  to  any  party  losing  money  or  property  by  means 
of  gambling  in  violation  of  this  section,  in  a  sum  equal  to  the 
money  or  property,  to  be  recovered  in  a  civil  action. 

R  8.,  g  46;  Laws  1851,  ch.  504,  §  7. 

§  351.  Bets,  etc.,  on  horse  races,  etc. — A  person  who  keeps 
any  room,  shed,  tenement,  tent,  booth  or  building,  or  any  part 
thereof,  or  who  occupies  any  place  upon  any  public  or  private 
grounds  within  this  state,  with  books,  apparatus  or  paraphernalia, 
for  the  purpose  of  recording  or  registering  bets  or  wagers,  or  of 


§  852.]  OF  THE  Stats  of  Kew  York.  145 

selling  pools,  and  any  person  who  records  or  registers  bets  or 
wagers,  or  sells  pools  upon  the  result  of  any  trial  or  contest  of 
skill,  speed  or  power  of  endurance,  of  man  or  beast,  or  upon  the 
result  of  any  political  nomination,  appointment  or  election;  or 
being  the  owner,  lessee  or  occupant  of  any  room,  shed,  tenement*, 
tent,  booth  or  building,  or  part  thereof,  knowingly  permits  the 
same  to  be  used  or  Occupied  for  any  of  these  purposes,  or  therein 
keeps,  exhibits  or  employs  any  device  or  apparatus  for  the  pur- 
pose of  recording  or  registering  such  bets  or  wagers,  or  the  selling 
of  such  pools,  or  becomes  the  custodian  or  depositary  for  hire  or 
reward,  of  any  money,  property  or  thing  of  value  staked,  wagered 
or  pledged  upon  any  such  result,  is  punishable  by  imprisonment 
for  one  year,  or  by  fine  not  exceeding  two  thousand  dollars,  or 
both. 

Laws  1877,  ch.  178,  §  1. 

(a)  Wagers.  —  At  common  law  an  action  could  be  maintained  on  a  wager. 
{Bunn  y.  Biker,  4  Johns.,  126.) 

(b)  Intent.  —  It  is  the  intent  of  the  statute  to  prohibit  eveiy  species  of 
wager  and  bet.    (RtLckman  v  Pitcher  y  IN.  Y.,  892.) 

( c )  Stakeholder.  —  The  stakeholder  also  liable.  (Ruckman  ▼.  PitcJier,  1 
N.  Y.,  392;  SUxrey  v.  Brennan,  15  N.  Y.,  624;  Meech  v.  Stoner,  19  N.  Y,  2«; 
Mahaney  y.  O^CaUdhan,  «S8N.  Y.  Supr.,  461;  Haywood  y.  SJielden,  18  Johns., 
88;  Ji^rdan  y.  Kent,  44  How.,  206;  Anetta  y.  Morrieey,  1  Abb.  N.  C,  446.) 

«  • 

§  352.  Bacing  of  animalfl  for  stake,  —  All  racing  or  trial 
of  speed  between  horses  or  other  animals  for  any  bet,  stake  or 
reward,  except  such  as  is  allowed  by  special  laws,  is  a  public 
nuisance ;  and  every  person  acting  or  aiding  therein,  or  making 
or  being  interested  in  any  such  bet,  stake  or  reward,  is  guilty  of 
a  misdemeanor ;  and  in  addition  to  the  penalty  prescribed  there- 
for, he  forfeits  to  the  people  of  this  state,  all  title  or  interest  in 
any  animal  used  with  his  privity  in  such  race  or  trial  of  speed, 
and  in  any  sum  of  money  or  other  property  betted  or  staked  upon 
the  result  thereof. 

2  R  S.,  925,  §§  67,  72;  1  R.  L.,  222,  §§  1,  6. 

(a)  Sweepstakes.  —  A  bet  among  several  persons  upon  the  event  of  a  race 
of  their  horses,  whereby  the  owner  of  the  winner  should  take  the  sweep- 
stakes, is  illegal  and  void  as  a  wagering  contract.  {Gibbons  v.  Chvemeur,  1 
Den.,  170.) 

( b )  Bace  course  established  by  law.  —  The  fact  that  a  horse  race  is  to 
take  place  on  an  authorized  race  course  does  not  make  a  bet  upon  the  race 
legal.    (Id.;  Ruckman. v,  Bryan,  Id.,  840;  Ruekman  v.  Pitclwr,  1  N.  Y.,  392.) 

10 
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{e)  Bet  deflnecL~The  words  "bet  or  stakes"  in  the  statute  which  pro- 
hibits all  contests  of  speed  of  animals  for  bets  or  stakes,  does  not  include  con- 
tests of  speed  for  prizes,  purses  or  premiums  as  those  terms  are  now  commonly 
understood.     {Harris  v.  White,  81  N.  Y.,  532.) 

It  is  not,  therefore,  unlawful  to  trot  or  race  horses  for  purses,  prizes  or 
premiums  at  any  place  where  by  statute  it  is  authorized,  or  to  contract  to 
drive  a  horse  at  a  trotting  race  at  such  a  place.    (Id.) 


CHAPTER  X. 


PAWNBBOKES8. 


Section  853.  Pawnbroking  without  a  license. 

854.  Refusing  to  exhibit  stolen  goods  to  owner. 

855.  Belling  before  time  to  redeem  has  expired  and  refusing  to  dis- 

close particulars  of  sale. 

§  353.  Pawnbroking  without  a  license.  ^  A  person,  who 
carries  on  the  business  of  a  pawnbroker,  by  receiving  goods  in 
pledge  for  loans  at  a  rate  of  interest  above  that  allowed  by  law, 
except  by  virtue  of  a  license  from  a  municipal  corporation  or 
other  authority  empowered  to  grant  licenses  from  a  municipal 
corporation  or  other  authority  empowered  to  grant  licenses  to 
pawnbrokers,  is  guilty  of  a  misdemeanor. 

2R  S.,  1006,  §  &-18. 

§  354.  Beftising  to  exhibit  stolen  goods  to  owner. — A 

pawnbroker,  or  person  carrying  on  the  business  of  a  pawnbroker, 
or  a  junk  dealer,  who  having  received  any  goods  which  have  been 
embezzled  or  stolen,  refuses  or  omits  to  exhibit  them,  upon 
demand,  during  the  usual  business  hours,  to  the  owner  of  said 
goods  or  his  agent  authorized  to  demand  an  inspection  thereof,  is 
guilty  of  a  misdemeanor. 

Id. 

§  355.  Selling  before  time  to  redeem  has  expired,  and 
refusing  to  disclose  particulars  of  sale.  —  A  pawnbroker 
who  sells  any  article  received  by  him  in  pledge,  before  the  time 
to  redeem  the  same  has  expired,  or  who  willfully  refuses  to  dis- 
close the  name  of  the  purchaser,  and  the  price  received  by  him 
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for  any  article  received  by  him  in  pledge,  and  subeequently  sold, 
is  guilty  of  a  misdemeanor. 
Id ;  see,  also.  Laws  1858.  §  h  and  §  573,  po9t. 


TITLE  XI. 

OF  OTHER  OFFENSES. 

Sbctiok  856.  Practice  of  medicine,  etc.,  without  license. 

857.  Acts  of  intoxicated  physicians. 

858.  Willfully  poisoning  food,  etc. 

859.  Qyerloading  passenger  vessel. 

860.  Unauthorized  pressure  of  steam. 

861.  Generation  of  unsafe  amount  of  steam. 

863.  Mismanagement  of  steam  boilers, 
868.  Fictitious  copartnership  n{imes. 

864.  Offenses  against  trade-marks. 

865.  ''Article  of  merchandise"  defined. 

866.  "  Trade-mark  "  defined. 

867.  "  Affixing  "  defined. 

868.  Trade-marks  deemed  "counterfeited. 

869.  Refilling  or  selling  stamped  mineral-water  bottles. 

870.  Keeping  such  bottles  with  intent  to  refill  or  sell  them. 

871.  Search  for  bottles  kept  in  violation  of  law,  aathoriased. 

872.  Defacing  marks  upon  wrecked  property. 
878.  Defacing  marks  upon  logs  or  lumber. 

874.  Officer  unlawfully  detaining  wrecked  property. 

875.  Fraud  in  affairs  of  limited  partnership. 

876.  Solemnizing  unlawful  marriages. 

877.  Unlawful  confinement  of  idiots,  insane  persons,  etc. 

878.  Taking  usury. 

879.  Reconflning  persons  discharged  upon  writ. 

880.  Concealing  persons  entitled  to  writ  of  deliverance. 

881 .  Innkeepers  and  carriers  refusing  to  receive  guests  and  passengers. 

882.  Frauds  on  hotel  keepers. 

888.  Protecting  civil  and  public  rights. 
884.  Acrobatic  exhibitions. 

§  356.  Practice  of  medicine^  etc.,  without  license.  — 

A  person  who  practices,  or  attempts  to  practice,  medicine  or 
surgery  in  this  state,  unless  authorized  so  to  do  bj  a  license  or 
diploma  from  some  chartered  school,  state  board  of  medical 
examiners  or  medical  society,  or  who  practices  under  cover  of  a 
license  or  diploma  illegally  or  fraadulently  obtained,  is  guilty  of 
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a  misdemeanor,  punishabje  for  the  first  oflfense  by  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  two  hundred  dollars,  and  for 
any  subsequent  offense,  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment 
not  less  than  thirty  days,  or  by  both  sudi  imprisonment  and 
fine. 

Id;  Laws  1874,  ch.  436,  g  8. 

( a )  Patent  medicine. —  No  defense  that  the  medicine  administered  was 
patent  medicine.  {Thompson  v.  StaaU,  15  Wend.,  895;  see,  also,  FBopU  y. 
Medieal  Society  of  Brie,  82  N.  Y.,  187;  26  How.,  883.) 

( b )  Medical  society. —  A  county  medical  society  will  not  be  compelled  to 
admit  a  member  who  would  be  liable  to  expulsion  for  gross  ignorance.  (Bi 
parte  Paine,  1  Hill,  665.) 

A  medical  society  has  no  right  to  make  a  by-law  establishing  a  tariff  of 
charge  and  enforce  it  by  expulsion.  {People  v.  Medical  Society  of  Brie,  24  Barb., 
570;  Eoeaek  v.  CcU,  of  Phymdans,  5  Wend.,  547;  Fa/weeU  y.  Charlee,  18  Wend., 
473.) 

{e)  Expelling  members. — The  statute  providing  for  the  expulsion  of 
members  from  medical  societies  for  gross  ignorance  or  immoral  conduct  is 
constitutional    {Bx  parte  Smith,  10  Wend.,  449.) 

{d)  LicenM -- Suit  for  services. — A  physician  in  a  suit  for  professional 
services  need  not  produce  his  license.  {Thompean  v.  Sayre,  1  Den.,  176; 
Freneh  v.  Oridley,  ^:>  Wend.,  469.) 

{e)  Unlicensed  physician. —  An  unlicensed  physician  cannot  maintain  an 
action  for  services.  {Timmennan  v.  Morrieon,  14  Johns.,  869;  AleoU  v.  Barb., 
1  Wend.,  526;  Smith  v.  Tra^,  2  Hall,  465;  see  contra,  Broneon  v.  Hoffman,  7 
Hun,  674.) 

(/)  Homeopathic  physician.  —  Since  the  act  of  1844,  a  homeopathic 
physician  is  recognized  as  a  physician.    {Oarei  v.  Mareteek,  4  £.  D.  Smith,  1.) 

{g)  Students. —  Physicians  and  surgeons  may  recover  for  the  services  of 
their  students.    {People  v.  Monroe  C,  P.,  ^  Wend.,  200.) 

{h)  Malpractice  —  In  an  action  against  a  physician  for  malpractice,  the 
question  is  not  whether  he  is  skillful  in  his  profession,  but  whether  he  treated 
this  particular  case  properly.  {Carpenter  v.  Blake,  6  Bar)) ,  485;  2  Lans.,  206; 
50  N.  Y.,  096;  see,  also,  Baird  v.  OiUette,  47  N.  Y.,  186.) 

(t )  Skill  a  material  iMue.  —  The  question  of  his  skill  in  his  profession  is 
a  material  issue.    {Oarpenter  v.  Blake,  50  N.  Y.,  696.) 

{j )  Law  of  1874  construed.  —  Chapter  436,  Laws  of  1874,  declaring  it  to 
be  a  misdemeanor  for  any  person  to  practice  medicine  and  surgery  who  is  not 
authorized  to  do  so  by  a  license  or  diploma,  etc.,  does  not  apply  to  one  who 
undertakes  to  cure  diseases  by  manipulating  the  patient's  body  by  rubbing, 
kneading,  pressing  it,  etc.    (Smith  ▼.  Lane,  24  Hun,  632.) 
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§  357.  Acts  of  intoxicated  physicians.  —  A  physician  or 
Burgeon,  or  person  practicing  as  such,  who,  being  in  a  state  of 
intoxication,  administers  any  poison,  drug  or  medicine,  or  does 
any  other  act,  as  a  physician  and  surgeon,  to  another  person  by 
which  the  life  of  the  latter  is  endangered,  or  his  health  seriously 
affected,  is  guilty  of  a  misdemeanor. 

3  R.  8.,  973,  §  24;  2  R.  8.  (Edm.),  717,  §  22;  see  §  200,  ante,  and  cases  there 
cited;  also,  CarperUer  v.  Blake,  75  N.  Y.,  358;  10  Hun,  674) 

§  358.  Willftdly  poisoning  fbod,  etc. — A  person  who  will- 
fully mingles  poison  with  any  food,  drink  or  medicine,  intended 
or  prepared  for  the  use  of  human  beings,  and  a  person  who 
willfully  poisons  any  spring,  well  or  reservoir  of  water,  is  punish- 
able by  imprisonment  in  a  state  prison  not  exceeding  ten  years, 
or  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  both  such  fine  and  imprisonment. 

8  R  8.,  988,  §  48;  2  R.  8.  (Edm.),  685,  8  88;  see  §  217,  subd.  2,  §  218,  subd. 
1,  ante. 

Crimes  against  public  health  are  such  as  endanger  the  physical  health  of  the 
people  at  large,  such  as  polluting  streams  (6  Rand.,  726)  or  fountains  (8  N. 
H.,  208;  37  Ala.,  123),  or  rendering  water  unwholesome,  corrupt  or  unfit  for 
use.     (8  N.  H.,  203;  6  Car.  &  P.,  292;  4  Up.  Can.  Q.  B.,  158.) 

Any  acts  or  omissions  which  are  liable  to  generate  disease  or  communicate 
disease  is  an  indictable  offense.  (8  Hill,  479;  85  Iowa,  570;  8  N.  H.,  203;  16 
Wend.,  397.) 

§  359.  Overloading  passenger  vessel. — A  person  navigating 
a  vessel  for  gain,  who  willfully  or  negligently  receives  so  many 
passengers,  or  such  a  quantity  of  other  lading,  on  board  the  ves- 
sel that  by  means  thereof  it  sinks  oi:  is  overset  or  injured,  and 
thereby  the  life  of  a  human  being  is  endangered,  is  guilty  of  a 
misdemeanor. 

8  R  S.,  973,  §  81;  2  R  S.  (Edm.),  717,  §  24;  see  §  197,  ante. 

§  360.  Unauthorized  pressure  of  steam.  —  A  person  who 
applies,  or  causes  to  be  appUed,  to  a  steam  boiler  a  higher  pres- 
sure of  steam  than  is  allowed  by  law,  or  by  the  inspector,  officer 
or  person  authorized  to  limit  the  pressure  of  steam  to  be  applied 
to  such  boiler,  is  guilty  of  a  misdemeanor. 

8  R  8.,  978, 1  81 ;  2  R  S.  (Edm.),  717,  §  26;  see,  also.  Laws  1839,  ch.  175,  §  8. 

Gross  carelessness,  resulting  in  injury  to  others,  is  criminal,  even  if  the  act 
done  be  lawful.    (11  Humph.,  159;  4  Mason,  505;  4  Car.  &  R,  398.) 

Acts  of  omission,  as  well  as  commission,  may  be  criminal  (2  Blatch.,  528 
4  Cox  a  0.,  449.) 
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So,  also,  as  to  the  officer  of  the  steamboat  through  whose  negligence  the 
explosion  takes  place.    (5  McLean,  242;  People  v.  Jenkins,  1  Hill,  469.) 

(a)  Sunday  carriers  of  passengers.  —  Carriers  of  passengers  on  Sunday 
not  protected  from  liability  f6r  negligence.  (Land&n  v.  8t(Uen  L  K  Co,,  18 
Abb.  [N.  S.],  888.) 

§  361.  Generation  of  unsafe  amount  of  steam. — ^A  captain 

or  other  person  having  charge  of  the  machinery  or  boiler  of  a 

steamboat,  used  for  the  conveyance  of  passengers,  in  the  waters 

of  this  state,  who  from  ignorance  or  gross  neglect,  or  for  the 

purpose  of  increasing  the  speed  of  the  boat,  creates,  or  causes  to 

be  created,  an  undue  and  unsafe  pressure  of  steam,  is  guilty  of  a 

misdemeanor. 

8  R  S.,  978,  §  81  ;  2  R  S.  (Edm.),  717,  §  25;  Laws  1889,  ch.  176,  §  8;  Xan- 
dmre  ▼.  8tatm  I.  R  R  Ch.,  18  Abb.,  878;   People  v.  Jenkins,  1  Hill,  467,  mpra. 

§  362.  Mismanagement  of  steam  boilers. —  An  engineer 
or  other  person  having  charge  of  a  steam  boiler,  steam  engine,  or 
other  apparatus  for  generating  or  employing  steam,  employed  in 
a  railway,  manufactory,  or  other  mechanical  works,  who,  will- 
fully or  from  ignorance  or  gross  neglect,  creates  or  allows  to  be 
created  such  an  undue  quantity  of  steam  as  to  burst  the  boiler, 
engine  or  apparatus,  or  cause  any  other  accident  whereby  human 
life  is  endangered,  is  guilty  of  a  misdemeanor. 

8  R  S.,  978,  §  81;  see  g  198,  ante. 

Where  a  man  appointed  to  tend  a  steam  engine  of  a  colliery  left  it  in  charge 
of  an  incompetent  person  and  death  ensued,  he  is  guilty  of  manslaughter. 
(4  Cox  C.  C,  449;  8  Oar.  &  K.,  128.) 

§  363.  Fictitioiis  copartnerahip  names.  —  A  person  who 
transacts  business,  using  the  name,  as  partner,  of  one  not  inter- 
ested with  him  as  partner,  or  using  the  designation  ^^  and  com- 
pany," or  "  <fe  Co."  when  no  actual  partner  or  partners  are  repre- 
sented thereby,  is  guilty  of  a  misdemeanor.  But  this  section 
does  not  apply  to  any  case,  where  it  is  specially  prescribed  by 
statute  that  a  partnership  name  may  be  continued  in  use  by  a 
successor,  survivor,  or  other  person. 

8  R  8.,  978,  §§  69,  70;  Laws  1888,  ch.  281. 

For  a  violation  of  this  statute  a  party  is  guilty  of  a  misdemeanor.  {(/Tbole 
V.  Oarvin,  1  Hun,  93.) 

A  violation  of  the  statute  of  1888,  prohibiting  persons  from  transacting 
business  under  fictitious  names,  and  requiring  that  the  designation  of  com- 
pany or  Co.,  to  represent  an  actual  partner,  is  a  misdemeanor.  (Swords  v. 
(hoens,  48  How.,  176;  2  [J.  &  Sp.]  N.  T.  Supr.,  277.) 
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§  364.  (Amended  1882.)  Offenses  against  trade-marks.— 

A  person  who,  knowingly,  in  a  case  where  provision  for  the  punish- 
ment of  the  offense  is  not  otherwise  specially  made  by  statate : 

1.  Falsely  makes  or  counterfeits  a  trade-mark ;  or, 

2.  Affixes  to  any  article,  of  merchandise,  a  fake  or  counterfeit 
trade-mark,  knowing  the  same  to  be  false  or  counterfeit,  or  the 
genuine  trade-mark,  or  an  imitation  of  the  trade-mark  of  another 
without  the  latter's  consent ;  or, 

3.  Sells,  or  keeps  or  offers  for  sale  an  article  of  merchandise, 
to  which  is  affixed  a  false  or  counterfeit  trade-mark,  or  the  genuine 
trade-mark,  or  an  imitation  of  the  trade-mark  of  another,  without 
the  latter's  consent ;  or, 

4.  Has  in  his  possession  a  counterfeit  trade-mark,  knowing  it 
to  be  counterfeit,  or  a  die,  plate,  brand,  or  other  thing  for  the 
purpose  of  falsely  making  or  counterfeiting  a  trade-mark ;  or, 

5.  Makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his 
possession  with  intent  to  sell  or  dispose  of,  an  article  of  merchan- 
dise with  such  a  trade-mark  as  to  appear  to  indicate  the  quantity, 
quality  or  character  of  the  article,  but  not  indicating  it  truly ; 

Is  guilty  of  a  misdemeanor. 

8  R.  8.,  940,  §§  59,  92;  Laws  1878,  ch.  401,  §§  1,  2;  Laws  1862,  ch.  806, 
§§  1,  2;  Code  Crim.  Proc.,  §  68. 

A  trade-mark  is  a  subject  of  forgery.  (1  Wharton  Cr.  L.  [8th  ed.],  §  690;  2 
Russ.  Cr.,  §  701) 

( a )  Fraud. —  One  who  fraudulently  uses  the  trade-mark  of  another  is  liable 
to  respond  to  the  latter  in  damages.  (Taylor  y.  Cfarpenter,  11  Paige,  292;  2 
Bandf.,  608.) 

The  fact  that  a  simulated  article  is  of  equal  value  and  quality  to  the  gen- 
uine one  is  no  defense.    (Coati  y.  BoHbraok,  2  Sandf.  Ch.,  686.) 

{h)  Aliens. — Aliens  have  the  same  rights  of  protection  as  citizens  of  the 
United  States.    (Id.) 

It  is  no  defense  that  the  seller  informs  the  porchaser  that  it  is  an  imitation. 
(Id,) 

( c )  Defenae  of  firaud  not  valid.—  Where  a  defendant  has  fraudulently 
imitated  plaintiff's  trade-mark,  he  cannot  set  up  the  defense  that  the  plaintiff's 
article  is  a  fraud  upon  the  public.  (dmiUh  y.  Wood/ruff,  46  Barb.,  438;  Ckm^ 
Mtock  y.  WkUe,  18  Hoyr.,  421;  10  Abb.,  264n.) 

(d)  FictitiouB  name. —  The  use  of  a  fictitious  name  as  the  manufacturer 
does  not  necessarily  render  the  trade-mark  a  fraudulent  one.  (Dale  y.  8miffir 
9on,  12  Abb.,  287.) 

To  incur  the  penalty  as  prescribed  by  the  act  of  1862,  the  act  complained 
of  must  haye  been  done  with  the  intent  to  defraud  some  person  or  body  cor- 
porate.   (Lato  y.  HaU,  47  N.  Y.,  104.) 
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{e)  Act  of  1845.— The  act  of  1845,  which  made'the  counterfeiting  of 
stamps,  trade-marks,  etc.,  a  misdemeanor,  though  it  would  bar  the  counter- 
feiter's action  for  the  price  of  the  article  sold,  does  not  bar  the  action  of  an 
innocent  seller.     {Rudderow  v.  Huntington,  3  Sandf.,  252.) 


§365.  (Amended  1882.)  ''Article  of  merchandiBe ''  de- 
fined. — The  expression  "  article  of  merchandise,"  as  used  in  this 
title,  signifies  any  goods,  wares,  work  of  art,  commodity,  com- 
pound, mixture  or  other  preparation  or  thing,  which  may  be  law- 
fully kept  or  offered  for  sale. 

New. 

Bank  bills  not  properly  classified  as  *' goods,  wares  and  merchandise." 
(SeuoeUY,  Allen,  6  Wend.,  335.) 

§366.  (Amended  1882.)  "Trade-mark  "  defined.— A"  trade- 
mark "  is  a  mark  used  to  indicate  the  maker,  owner  or  seller  of  an 
article  of  merchandise,  and  includes,  among  other  things,  any  name 
of  a  person  or  corporation,  or  any  letter,  word,  device,  emblem,  fig- 
ure, seal,  stamp,  diagram,  brand,  wrapper,  ticket,  stopper,  label  or 
other  mark,  lawfully  adopted  by  him,  and  usually  affixed  to  an 
article  of  merchandise  to  denote  that  the  same  was  imported, 
manufactured,  produced,  sold,  compounded,  bottled,  packed  or 
otherwise  prepared  by  him ;  and  also  a  signature  or  mark,  used 
or  commonly  placed  by  a  painter,  sculptor  or  other  artist,  upon  a 
painting,  drawing,  engraving,  statute  or  other  work  of  art,  to 
indicate  that  the  same  was  designed  or  executed  by  him. 

New  in  form.     (See  Laws  1862,  ch.  306,  §§  1,  2.) 

{a)  (Genuine  name. —  A  person  cannot  acquire  a  trade-mark  in  a  genuine 
name  of  a  particular  article  of  merchandise,  e.g.,  ''Schnapps."  {Wo{fe  v. 
Burke,  7  Lans.,  151;  reversed  on  other  grounds,  56  N.  Y.,  115.) 

(b)  Marks  or  devices. —  Words,  marks  or  devices,  which  do  not  denote 
the  goods  or  property  or  particular  place  of  business  of  a  person,  but  only 
the  nature,  kind  or  quality  of  the  goods  in  which  he  deals>  cannot  be  appro- 
priated as  his  exclusive  trade-mark.  (Stokes  v.  Landgraff,  17  Barb.,  608; 
Amoiike4ig  Manufacturing  Co.  v.  3p€ur,  2  Sandf.,  599;  Gorwm  v.  Daiy,  7  Bosw., 
222;  Bininger  v.  Wattles,  28  How.,  206.) 

(c)  Ordinary  words. —  No  person  can  acquire  an  exclusive  right  to  the 
use  of  words  to  denote  the  name  of  the  article  sold  by  him,  if  in  their  ordi- 
nary acceptation  they  designate  the  same  or  a  similar  article.  ( Wolfe  v.  QoU' 
lard,  18  How.,  64;  Town  v.  Stetson,  3  Daly,  53;  5  Abb.  Pr.,  218;  CommUy. 
Davis,  58  N.  Y.,  223;  Cook  v.  Starkweaik&r,  13  Abb.  [N.  8.],  392;  Corwin  v. 
Daly,  7  Bosw.,  222.) 

( d )  Exclusive  right. —  A  manufacturer  cannot  have  the  exclusive  righc 
to  the  manner  of  putting  up  his  goods  for  sale.    {Faber  v.  Faber,  49  Barb. 
867;  8  Abb.  [N.  8.],  116.) 
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( 6 )  Common  use  of  words. —  A.  person  may  acquire  a  trade-mark  in  the 
use  of  a  common  word  to  designate  a  particular  style  of  goods  manufactured 
by  him.  {Meserole  v.  Tynh^g,  86  How.,  141;  4  Abb.  [N.  S.],  410;  see  BeOeU 
V.  GaHier,  61  Barb.,  485;  11  Abb.  [N.  8.],  186.) 

(/)  Ezclusive  right. —  What  is  sufficient  to  establish  plaintiff's  right  to 
the  exclusive  use  of  an  arbitrary  deyice  as  a  trade-mark.  {PopTiam  v.  Wilcox, 
6J.  &Sp.,  274.) 

(g)  New  words. —  New  words,  or  compounds  of  those  previously  in  use, 
may  be  protected  as  trade-marks*  {Ccuncell  v.  Davis,  4  Abb.  [N.  S.],  6;  85 
How.,  76.) 

(h)  New  use. —  The  new  use  of  a  word  will  be  protected  as  a  trade-mark. 
(Me$erole  v.  Tynherg,  4  Abb.  [N.  S.],  410  ;  86  How.,  14.] 

(i)  Name  of  place.  —  The  use  of  the  name  of  the  place  where  an  article 
is  manufactured  may  be  used  as  an  exclusive  trade-mark.  (Newman  v.  AUx/rd, 
49  Barb.,  588;  85  How.,  108;  51  N.  Y.,  189.) 

{j )  Nuzaerals.  —  The  inumber  808  used  by  a  manufacturer  of  pens  on  his 
pens  and  boxes  will  be  protected.    {QiUott  v.  Esterbrook,  48  N.  Y.,  874.) 

(k)  Congress  water.  —  The  words  " Congress  water,"  designating  a  mine- 
ral water,  is  a  valid  trade-mark.  (Congress  and  Emp,  Co.  v.  High  Back  Cong, 
8pnngCo.,4S'N,  Y.,  291.) 

(I)  Geograpliical  name. —  A  geographical  name,  as  a  rule,  cannot  be  used 
as  a  trade  mark.    (Lea  v.  Wolf,  1  S.  C,  626;  15  Abb.  [K  8.],  1;  46  How.,  157. 

(m)  One's  own  name.  —  A  person  cannot  acquire  a  trade-mark  in  his  own 
name,  so  as  to  enjoin  another  of  the  same  name  impressing  it  upon  his 
goods.  (Faber  v.  Faber,^4!d  Barb.,  857  ;  8  Abb.  [N.  S.],  115  ;  Wolfe  v.  Burke, 
7  Lans.,  151 ;  Meneeley  v.  Menedey,  1  Hun,  867  ;  62  N.  Y.,  427 ;  PTielan  v.  Col- 
lender,  6  Hun,  244.) 

(n)  Name  of  hotel.  — The  proprietor  of  a  hotel  has  a  trade-mark  in  the 
name  of  his  house.    (Howard  v.  Henriques,  8  Sand.,  725.) 

(o)  General  public.  —  Words  belonging  to  the  general  public,  which  truly 
describe  a  known  product,  cannot  be  exclusively  used  as  a  trade-mark.  (HeUm- 
hold  V.  Helmbold  Manuf'g  Co.,  58  How.,  458.) 

The  words  "Gk)ld  medal"  on  a  wrapper  not  valid.  (Taylor  v.  OiUies,  59 
N.  Y.,  881.) 

Where  a  theatre  has  acquired  a  particular  name,  as  '*  Booth's  Theatre,"  the 
continued  use  of  the  same  will  not  be  enjoined*  (Booth  v.  Jarrett,  62  How. ,  169. ) 

§367.  (Amended  1882.)  "Aflftxing"  deflned.  — A  trade- 
mark  is  deemed  to  be  affixed  to  an  article  of  merchandise  when 
it  is  placed  in  any  manner,  in  or  upon,  either 

1.  The  article  itself ;  or, 

2.  A  box,  bale,  barrel,  bottle,  case,  cask  or  other  vessel  or 
package,  or  a  cover,  wrapper,  stopper,  brand,  label  or  other  thing, 
in,  by  or  with  which  the  goods  are  packed,  inclosed  or  otherwise 
prepared  for  sale  or  disposition. 

See  Laws  1866,  ch.  806,  §  1. 
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§368.  (Amended  1882.)  Trade-marks  deemed  ^<  counter- 
feited."— An  "imitation  of  a  trade-mark"  ia  that  which  so  far 
resembles  a  gennine  trade-mark  as  to  be  likely  to  induce  the  belief 
that  it  is  gentline,  whether  by  the  use  of  words  or  letters,  similar  in 
appearance  or  in  sound,  or  by  any  sign,  device  or  other  means 
wiiatsoever. 

Laws  1862,  eh.  806,  §  1,  amended. 

(a)  Imitation.  —  One  manufacturer  may  imitate  the  style  of  goods  made 
by  another,  provided  he  use  no  device  to  deceive  purchasers.  {Merrimack 
Manuf'g  Co.  v.  Owmw,  4  E.  D.  Smith,  887  ;  2  Abb.,  8l8.) 

(h)  Colorable  imitation*  —  A  party  wiU  be  restrained  from  using  a  color- 
able imitation  of  another's  trade-mark^  (Clark  v.  Clark,  25  Barb.,  76 ;  Brook- 
lyn White  Lead  Co,  v.  Mofury,  Id.,  416;  WiUiama  v.  Johnson,  2  Bosw.,  1 ; 
Brovm  v.  Mercer,  6  J.  &  8p.,  265  ;  GodiUot  v.  Hazard,  7  Daily  Reg.,  773.) 

{c)  dose  resemblance.  —  The  resemblance  must  be  such  as  to  amount 
to  a  false  representation,  which  is  liable  to  deceive  the  public,  and  enable  the 
imitator  to  pass  off  his  goods  as  those  of  the  person  whose  goods  are  imi- 
tated. {Popham  V.  CoU,  66  N.  Y.,  69  ;  6  J.  &  8p.,  274  ;  14  Abb.  [N.  8.],  206; 
Electro  SiUcon  Co.  v.  Levy,  69  How.,  469.) 

When  ordinary  attention  od  the  part  of  customers  will  detect  the  differ- 
ence, the  courts  wiU  not  interfere.    {Popham  v.  Cde,  66  N.  Y.,  69.) 

{d)  Simulated  mark.  —  The  simulated  mark  should  have  been  so  close  a 
resemblance  to  the  genuine  as  to  deceive  a  person  of  ordinary  caution.  {Cole- 
man  v.  Crump,  70  N.  Y.,  578;  8  J.  &  8p.,  648;  EUctro  SiUean  Co,  v.  Lecy,  59 
How.,  469.) 

§369.  (Amended  1882.)  Beflllixig  or  selliiig  stamped  mine- 
ral water  bottles,  etc.  —  Any  person  engaged  in  making,  bot- 
tling, packing,  selling  or  disposing  of  ale,  beer,  cider,  mineral  water 
or  other  beverage,  may  register  his  title  as  owner  of  a  trade-mark  by 
filing  with  the  secretary  of  state  and  the  clerk  of  the  county  wliere 
the  principal  place  of  business  of  such  person  is  situated,  a  descrip 
tion  of  the  marks  and  devices  used  by  him  in  his  business,  and  in 
case  the  same  has  not  been  heretofore  published  according  to  the 
laws  existing  at  the  time  of  publica,tion,  causing  the  same  to  be 
published  in  a  newspaper  of  the  county,  three  weeks  daily,  if  in 
the  city  of  New  York  or  Brooklyn,  and  weekly  if  in  any  other 
part  of  the  state ;  but  no  trade-mark  shall  be  filed  which  is  not  apd 
cannot  become  a  lawful  trade^mark,  or  which  is  merely  the  name 
of  a  person,  firm  or  corporation  unaccompanied  by  a  mark  suflS- 
cient  to  distinguish  it  from  the  same  name  when  used  by  another 
person.  After  such  registration  the  use  without  the  consent  of 
the  owner  of  the  trade-mark,  so  described,  or  the  filling  of  any 


§§  3Y0,  871.]  OF  THE  STATE  OF  NEW  YORK,  155 

bottle,  siphon,  barrel,  vessel  or  thing  for  the  purpose  of  sale,  or 
for  the  sale  therein,  of  any  article  of  the  same  general  nature  and 
quality  which  said  bottle,  siphon,  barrel,  vessel  or  other  thing 
before  contained,  without  the  obliteration  or  defacement  of  the 
trade-mark  upon  it,  when  such  trade-mark  can  be  obliterated  or 
defaced  without  substantial  injury  to  the  bottle,  siphon,  barrel, 
vessel  or  other  thing  so  as  to  prevent  its  wrongful  use,  shall  be 
deemed  a  misdemeanor. 

See  2  R  8.,  252,  §§  11-18;  Laws  1847,  eh.  — ,  §  2;  Laws  1860,  ch.  117,  §  1; 
Laws  1875.  ch.  808.) 

The  act  in  relation  to  the  sale  of  bottles,  passed  1860,  imposes  no  penalty 
for  secreting  of  a  bottle,  though  subjecting  a  dealer  in  bottles  to  a  search 
warrant    (MuOins  v.  People,  24  N.  T.,  899;  28  How.,  289.) 

§  370.  (Amended  1882.)  Keeping  such  Tx>teie8  with  intent 
to  refill  or  sell  them. — ^Any  person  engaged  in  the  business  of 
buying  and  selling  bottles,  siphons,  barrels  or  other  vessels  or  things, 
who  shall,  with  intent  to  defraud  the  registered  owner  of  a  trade- 
mark, knowingly  sell  or  offer  for  sale  any  bottle,  siphon,  barrel,  ves- 
sel or  other  thing  to  any  person,  who  he  has  reason  to  believe  wrong- 
fully intends  to  use  the  trade-mark  upon  it,  or  to  fill  such  bottle, 
siphon,  barrel,  vessel  or  other  thing  in  violation  of  section  three 
hundred  and  sixty-nine,  shall  be  deemed  guilty  of  a  misdemeanor. 

2  R  8.,  262,  §§  11-18 ;  Laws  1860,  ch.  117,  §  2 ;  see  MuOim  y.  People, 
supra. 

§  371.  (Amended  1882.)  Search  for  bottles  kept  in  violation 
of  law,  authorized. — ^Whenever-a  registered  owner  of  a  trade- 
mark, or  his  agent,  makes  oath  before  a  magistrate  that  he  has  reason 
to  believe  and  does  believe,  stating  the  grounds  of  his  belief,  that  a 
bottle,  siphon,  barrel,  vessel  or  other  thing  to  which  is  affixed  a  trade- 
mark belonging  to  him  is  being  used  or  filled,  or  has  been  sold  or 
offered  for  sale,  by  any  person  whomsoever,  in  violation  of  the 
preceding  sections,  then  the  magistrate  may  issue  a  search  warrant 
to  discover  the  thing  and  cause  the  person  having  it  in  possession 
to  be  brought  before  him  and  may  thereupon  inquire  into  the 
circumstances,  and  if  on  examination  he  finds  that  such  person 
has  been  guilty  of  the  offense  charged,  he  may  hold  the  offender 
to  bail  to  await  the  action  of  the  grand  jury,  and  the  offender 
shall  also  be  liable  to  an  action  on  the  case  for  damages  for  such 
wrongful  use  of  such  trade-mark  at  the  suit  of  the  owner  thereof, 
and  the  party  aggrieved  shall  also  have  his  remedy  according  to 
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the  coarse  of  eqnity  to  enjoin  the  wrongful  nse  of  his  trade-mark, 
and  to  recover  compensation  therefor  in  any  court  having  juris- 
diction over  the  person  guilty  of  such  wrongful  use. 

Id. ;  Laws  1873,  eh.  803  ;  Laws  I860,  ch.  117,  §  2;  MuOint  y.  People,  9upn. 

§  372.  Defkcixig  marks   upon  wrecked  property.  —  A 

person  who  defaces  or  obliterates  the  marks  upon  wrecked  prop- 
erty, or  in  any  manner  disguises  the  appearance  thereof,  with 
intent  to  prevent  the  owner  from  discovering  its  identity,  or  who 
destroys  or  suppresses  any  invoice,  bill  of  lading  of  other  docu- 
ment tending  to  show  the  ownership  thereof,  is  guilty  of  a  mis- 
demeanor. • 

2  R  8.,  982,  §  26;  1  R  L.,  68  ;  Laws  1869,  ch.  493. 

Goods  contained  in  a  vessel  sunk  or  abandoned  at  sea,  and  which  are  not 
cast  upon  the  shore,  are  not  "*  wrecks  "  within  the  statute.  {Baker  v.  Hoag,  7 
N.  Y.,  555.) 

The  sea  includes  navigable  rivers  to  extent  of  tide- water.    (Id.) 

§  873.  DefEudng  marks  upon  logs  or  lumber.  —  A  person 

who  unlawfully  cuts  out,  alters  or  defaces  any  mark  made  upon 

any  log  or  lumber,  whether  such  mark  be  recorded  or  not,  or 

puts  a  false  mark  upon  any  log  or  lumber  floating  in  any  of  the 

waters  of  this  state  or  lying  upon  land,  is  guilty  of  a  misdemeanor. 

2  R  S.,  987,  §  10 ;  1  R  S.  (£dm.)>  090,  g  1;  amended.  Ckxie  Civ.  Proc., 
§66. 

§  374.  Officer  unlawftilly  detaining  wrecked  property. — 

An  officer,  whose  duties  pertain  in  any  way  to  wrecked  property, 
who,  without  authority  of  law,  detains  such  property  or  the  pro- 
ceeds thereof,  after  the  salvage  and  expenses  chargeable  thereon 
have  been  paid  or  offered  to  him,  or  who  is  guilty  of  any  fraud 
embezzlement  or  extortion  in  the  discharge  of  such  duties,  is 
guilty  of  a  misdemeanor. 

2R  8.,  981,  §24. 

In  the  absence  of  an  express  agreement,  whether  services  rendered  in  assist- 
ing to  save  a  vessel  are  to  be  compensated  on  a  **  quantum  meruit  "  principle, 
depends  on  circumstances.    {Sturgie  v.  Law,  8  Sandf.,  451.) 

No  salvage  is  due  for  a  rescue  or  recapture  by  a  lieutral  from  a  friendly 
power.    {P6<^  V.  JRandcUrs  Trustees,  1  Johns.,  165.) 

Where  the  party  in  possession  of  a  salvage  fund  is  irresponsible,  it  should 
be  paid  into  court  for  distribution.     (Lewis  v.  Dodge,  17  How.  Pr.,  229.) 

Where  one  of  the  salvers  is  the  owner  of  the  salving  vessel,  he  is  fully 
compensated  by  receiving  the  value  of  his  boat;  he  is  not  entitled  to  a  further 
share  as  owner.    (Hawkins  v.  Avery,  82  Barb.,  651.) 
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§  375..  Fraud  in   affairs   of  limited   partnership.  —  A 

member  of  a  limited  partnership,  who  is  guilty  of  any  fraud  in 
the  aflfairs  of  the  partnership,  is  guilty  of  a  misdemeanor. 
2  R  S.,  1156,  §  19.    (See  Taumade  v.  Methfessd,  8  Hun,  144.) 

§  376.  Solemnizing  unlawful  marriages.  —  A  minister  or 
magistrate,  who  solemnizes  a  marriage  when  either  of  the  parties 
is  known  to  him  to  be  under  the  age  of  legal  consent,  or  to  be  an 
idiot  or  an  insane  person,  or  a  marriage  to  which,  within  his 
knowledge,  a  legal  impediment  exists,  is  guilty  of  a  misdemeanor. 

8  R.  8.,  149,  §  11;  2  R  S.  (Edm.),  146,  §  12;  Laws  1878,  p.  19,  ch.  25;  see 
§801,  ante. 

It  is  no  defense  to  an  indictment  for  bigamy  that  the  marriage  ceremony 
was  performed  by  a  pretended  minister.    (Hayes  v.  People^  26  N.  Y.,  890.) 

§  377.  TTnlawftil  confinement  of  idiots,  Insane  persons, 
etc.  —  A  person  who  confines  an  idiot,  lunatic  or  insane  person, 
in  any  other  manner  or  in  any  other  place  than  as  authorized  by 
law,  and  a  person  guilty  of  harsh,  cruel  or  unkind  treatment  of, 
or  any  neglect  of  duty  towards,  any  idiot,  lunatic  or  insane  per- 
son under  confinement,  whether  lawfully  or  unlawfully  confined, 
is  guilty  of  a  misdemeanor. 

2  R.  S.,  842,  §§  7-10;  1  R  L.,  6<i5,  g  11;  see  §  228,  subd.  6,  arUe, 

§  378.  Taking  usury.  —  A  person  who  directly  or  indirectly 
receives  any  interest,  discount,  or  consideration  upon  the  loan  or 
forbearance  of  money,  goods  or  things  in  action,  greater  than 
is  allowed  by  statute,  is  guilty  of  a  misdemeanor. 

2  R  a,  1164,  §  2;  Laws  1879,  ch.  538,  §  1. 

§  379.  Reconfining  persons  discharged  upon  writ.  —  A 

person,  who  either  solely,  or  as  a  member  of  a  court,  or  in  the 
execution  of  a  judgment,  order  or  process,  knowingly  recommits, 
imprisons  or  restrains  of  his  liberty,  for  the  same  cause,  any  per- 
son who  has  been  discharged  from  imprisonment  upon  a  writ  of 
habeas  corpus^  or  certiorari^  is  guilty  of  a  misdemeanor,  punish- 
able by  a  fine  not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment not  exceeding  six  months,  or  both ;  and  in  addition  to  the 
punishment  prescribed  therefor,  he  forfeits  to  the  party  aggrieved 
one  thousand  two  hundred  and  fifty  dollars,  to  be  recovered  in  a 
civil  action. 

8  R  8.,  881,  §  76;  2  R  8.  (Edm.),  591,  §  59;  Code  CiWl  Proc.,  §  2050. 

If  a  single  judge,  on  haJbeM  corpus,  discharge  a  prisoner  conmiltted  by  the 
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court  of  cbanceiy,  snch  discliar^  is  not  conclufiive  upon  the  chancellor,  who 
may  recommit  for  the  same  cause.  (Tate^  ease,  4  Johns.,  817;  TiUe$  y.  Lan^ 
ting,  7  Johns.,  80S.) 

(a)  Liability  of  court. —  Nor  would  such  recommitment  render  the  chan- 
cellor  liable  for  the  penalty  of  the  " habeoi  carpiu"  act  {Tatei  y.  Latmng, 
6  Johns.,  882;  9  id.,  895.) 

The  penalty  is  imposed  on  persons  acting  ministerially.    {IdJ) 

(h)  Null  order  of  discharge. —  If  a  commissioner  discharge  a  party  from 
imprisonment  for  contempt,  without  jurisdiction,  his  order  is  a  nullity,  and 
he  may  be  recommitted.  {P^opU  y.  Spalding,  10  Paige,  284;  7  Hill,  801;  4 
How.,  21.) 

(c)  Caxmot  rearrest. —  It  is* a  contempt  of  court  for  an  officer  to  rearrest 
the  prisoner  on  the  same  charge.    {Bas  parte  FilUm,  16  How.,  808.) 

(d)  Unauthorised. —  Defendant  haying  been  imprisoned  for  contempt, 
was  discharged  on  the  ground  that  the  punishment  was  unauthorized.  Sub- 
sequently he  was  retried  and  resentenced  for  same  contempt  Hdd,  error  to 
retry  him  for  same  contempt  and  impose  new  and  different  penalties.  {Sny- 
der y.  Van  Ingen,  9  Hun,  669.) 

§  380.  Conoealing  persons  entitled  to  writ  of  deliver- 
ance. —  A  person  having  in  his  custody  or  power,  or  nnder  his 
restraint,  one  who  would  be  entitled  to  a  writ  of  hoAeas  carpus 
or  certiorari^  or  for  whose  relief  a  writ  of  hotbeas  corpus  or 
certioraH  has  been  issued,  who,  with  intent  to  elude  the  service 
of  such  writ,  or  to  avoid  the  effect  thereof,  transfers  the  party  to 
the  custody,  or  places  him  under  the  power  or  control  of  another, 
or  conceals  or  changes  the  place  of  his  confinement,  or  who,  with- 
out lawful  excuse,  refuses  to  produce  him,  is  guilty  of  a  misde- 
meanor, punishable  as  prescribed  in  the  last  section. 

8  R  8.,  882,  §  77;  2  R  8.  (Edm.),  691,  §§  61,  62,  64. 
Where  a  party  takes  a  child  and  conceals  him  from  the  custody  of  its  f ather» 
he  is  liable  to  be  prosecuted  for  a  misdemeanor.    {BUing  y.  Dodge,  2  Duer,  42.) 

§  381.  Innkeepers  and  carriers  refkising  to  receive  guests 
and  passengers.  —  A  person  who,  either  on  his  own  account  or 
as  agent  or  officer  of  a  corporation,  carries  on  business  as  inn- 
keeper, or  88  common  carrier  of  passengers,  and  refuses,  without 
just  cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misdemeanor. 

New.    (See  g  888,  past.) 

%  382.  Frauds  on  hotel  keepers.  —  A  person  who  obtains 
any  food  or  accommodation  at  an  inn  without  paying  therefor, 
with  intent  to  defraud  the  proprietor  or  manager  thereof,  or  who 
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obtains  credit  at  an  inn  by  the  nse  of  any  false  pretense,  or 
who,  after  obtaining  credit  or  accommodation  at  an  inn,  absconds 
and  snrreptitionsly  removes  his  baggage  therefrom,  without  pay- 
ing for  his  food  and  accommodation,  is  guilty  of  a  misdemeanor. 

2  R  S.,  946,  g  62. 

§  383.  Protecting  civil  and  public  rights.  —  No  citizen  of 
this  state  can  by  reason  of  race,  color,  or  preyious  condition  of 
servitude,  be  excluded  from  the  equal  enjoyment  of  any  accommo- 
dation, facility  or  privilege  furnished  by  innkeepers  or  common 
carriers,  or  by  owners,  managers  or  lessees  of  theaters  or  other 
places  of  amusement,  by  teachers  and  officers  of  common  schools 
and  public  institutions  of  learning,  or  by  cemetery  associations. 
The  violation  of  this  section  is  a  misdemeanor,  punishable  by  a 
iine  of  not  less  than  fifty  dollars,  nor  more  than  five  hundred 
dollars. 

t  R  8.,  877,  §§  22-24;  see  §  881,  cm;te. 

§  334.  Acrobatic  exhibitions. —  The  proprietor,  occupant  or 
lessee  of  any  place  where  acrobatic  exhibitions  are  held,  who 
permits  any  person  to  perform  on  any  trapeze,  rope,  pole  or  other 
acrobatic  contrivance,  without  net  work,  or  other  sufficient  means 
of  protection  from  falling  or  other  accident,  is  guilty  of  a  mis- 
demeanor, punishable,  for  the  first  offense  by  a  fine  of  two  hun- 
dred and  fifty  dollars,  and  for  each  subsequent  offense,  by  a  fine 
of  two  hundred  and  fifty  dollars  and  imprisonment  not  less  than 
three  months  nor  more  than  one  year. 

2RS.,916,  §§18, 19. 
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TITLE  XIL 

OF  CBIHES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY. 

SsonoH  885.  "  Public  nuisance  "  defined. 

886.  Unequal  damage. 

887.  Maintaining  a  nuisance  a  misdemeanor. 

888.  Permitting  building  to  be  used  for  nuisance. 

889.  Keeping  gunpowder  unlawfully. 

890.  Throwing  gas-tar,  etc.,  into  public  waters. 

891.  Violation  of  quarantine  laws,  by  master  of  vessel. 

892.  Giving  false  information  relative  to  vessel,  or  permitting  i)erson 

to  land  before  visit  of  health  officer^. 
898.  Landing  from  vessel  before  visit  of  health  officers. 

894.  Going  on  board  vessel  at  quarantine  grounds,  or  entering  quar- 

antine grounds  without  leave. 

895.  Violating  quarantine  regulations. 

896.  Obstructing  health  officer  in  performance  of  his  duty. 

897.  Willful  violation  of  health  laws. 

898.  Unlicensed  piloting. 

899.  Coasting  steamers  excepted. 

400.  Acting  as  port- warden  without  authority. 

401.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrongly* 

402.  Apothecary  selling  poison  without  recording  the  sale. 
408.  Refusing  to  exhibit  record. 

404.  Selling  poison  without  label 

405.  Medical  prescriptions. 

406.  Concealing  foreign  matter  in  merchandise. 

407.  Adulterating  food,  drugs,  liquors,  etc. 

408.  Disposing  of  tainted  food. 

409.  Making,  selling,  etc. ,  dangerous  weapons. 
410. , Carrying,  using,  etc.,  certain  weapons. 

411.  Possession,  presumptive  evidence. 

412.  Carrying  concealed  weapons. 
418.  Negligence  in  respect  to  fires. 

414.  Refusing  to  assist  in  extinguishing  fire  in  the  woods. 

415.  Obstructing  attempts  to  extinguish  fires. 

416.  Maintaining  ferry  without  authority  of  law. 

417.  Violating  condition  of  recognizance  to  keep  a  ferry. 

418.  Employment  of  engineer  who  cannot  read. 

419.  Person  acting  as  engineer  who  cannot  read. 

420.  Intoxication  of  persons  running  trains  and  boats. 

421.  Failure  to  ring  bell,  etc. 

422.  Placing  passenger  car  in  front  of  baggage  car. 
428.  Platforms. 

424.  Other  violations  of  duty  by  officers,  agents  or  servants  of  rail- 

road companies. 

425.  Officers  of  railroad  companies  to  be  uniformed. 

426.  Riding  on  freight  trains. 
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SisonoK  487.  Dangerous  exhibitions;  batliing. 

428.  Fires  and  lights  on  vessels  in  New  York,  Elings  and  Queens 

counties. 

429.  Duty  of  guarding  ice  cuttings;  how  long  such  guards  must  be 

maintained;  yiolation  of  duty  to  maintain  guards  around  ice 
cuttings. 

430.  Articles  in  imitation  of  food. 

481.  Koisomc  or  unwholesome  substances,  etc.,  in  highway. 

482.  Ambulances. 

483.  Using  net  or  weir  unlawfully  in' Hudson  river. 

484.  Exposing  person  affected  with  a  contagious  disease  in  a  public 

place. 

485.  False  rumors  as  to  public  funds,  etc. 

486.  Eavesdropping. 

487.  Destroying  invoice. 
489.  False  labels. 

489.  Skimmed  milk. 

440.  Master  of  vessel  bringing  foreign  convict. 

441.  Non-resident  taking  or  planting  oysters. 

442.  Use  of  certain  dredges. 
448.  Mock  auctions. 

,  444.  Interfering  with  navigation. 

445.  Maintaining  private  insane  asylums. 

446.  Entry  into  agricultural  fair  grounds. 

447.  Drugging  person,  etc. 

§  385,  "  Public  nuisance  "  defined.  —  A  public  nuisance  is 
a  crime  against  the  order  and  economy  of  the  state,  and  consists 
in  unlawfully  doing  an  act,  or  omitting  to  perform  a  duty,  which 
act  or  omission, 

1.  Annoys,  injures,  or  endangers  the  comfort,  repose,  health  or 
safety  of  any  considerable  number  of  persons ;  or, 

2.  Offends  public  decency ;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  obstruct, 
or  renders  dangerous  for  passage,  a  lake,  or  a  navigable  river, 
bay,  stream,  canal  or  basin,  or  a  public  park,  square,  street  or 
highway;  or, 

4.  In  any  way  renders  a  considerable  number  of  persons  inse- 
cure in  life,  or  the  use  of  property. 

2  R  S.  (Edm.),  848.  §g  1,  2;  Code  Civ.  Proa,  gg  1660,  1662. 

(a)  Distillery.  —  A  distillery  situated  in  a  populous  city  may  become  a 
public  nuisance.    {Preicotes  aue,  2  C.  H.  Rec,  161;  27  Ind.,  48a) 

(6)  A  lawful  business,  in  order  to  become  a.  nuisance,  must  be  so  con- 
ducted as  to  interrupt  the  public  in  the  reasonable  enjoyment  of  life  and 
property.  (Proufs  ease,  4  C.  H.  Rec,  87;  LynolCs  com,  6  id.,  61;  JPsopUy. 
Ounmngham,  10  Den.,  624.) 
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( c)  Lentil  of  time.  —  No  length  of  time  will  legalize  a  nuiBance.  {Feth 
pie  ▼.  Cunningham,  1  Den.,  5Si4;  Boche$teT  v.  Bhriehon,  46  Barb.,  02;  (Vdnw- 
fttfryA  Y.  Z/n^,  2  S.  C,  83;  68  N.  T.,  02;  CampbeU  v.  Seaman,  63  id,  568; 
2  S.  C,  281.) 

(d)  The  legislature,  howerTer,  may  legalize  it.— People  t.  iV.  F.  Oa» 
Co.,  6  Lans.,  467;  PJianix  v.  Com* re  of  EnUgraUon,  12  How.,  1;  IManyT. 
EUzzfird,  7  Hun,  7;  Pa/fen  ▼.  N.  T  K  R.  R.  Co.,  3  Abb.  N.  C,  806. 

It  is  no  defense  to  an  indictment  for  a  nuisance  that  it  was  erected  remote 
from  habitation,  and  that  the  prosecutors  afterward  erected  buildings  in  the 
vicinity.     {Taylor  v.  People,  6  Park.,  347.) 

(e)  A.  bowling  alley  kept  for  gain  or  hire  is  a  public  nuisance.  (TanMr 
V.  Albion,  5  HUl,  121 ;  Updike  v.  CampbeU,  4  £.  D.  Smith,  570.) 

(/)  Billiard  room. —  Keeping  a  billiard  room  is  not,  *'per  »e,**  a  nuisance, 
unless  kept  as  a  tavern.    (People  v.  Sergeant,  8  Cow.,  139.) 

( ^ )  A  theatre  may  become  a  common  nuisance.  (People  v.  Baldtoin,  1  Wh. 
C.  C,  279.) 

(h)  Ounpowder.  —  The  careless  or  negligent  keeping  of  gunpowder  neur 
dwelling-houses,  so  as  to  endanger  life,  is  a  public  nuisance.  (Bradley  v.  Peo- 
ple, 56  Barb.,  72;  Myers  v.  Malcolm,  6  Hill,  292;  People  v.  Sande,  1  Johns.,  78; 
Heeg  v.  LiM,  80  N.  T.,  579;  34  Me.,  36;  74  Penn.  St.,  230;  107  Mass.,  188;  1 
Swan,  213;  3  East,  192;  12  Mod.,  342.) 

(•')  Houses  of  ill-fomey  if  open  and  notorious,  are  public  nuisances.  (3 
Terg.,  482;  4  McCord,  472;  2  Serg.  &  R.,  298;  42  Ind.,  327;  Barwood  v.  PeopU, 
26  K  Y.,  190.)  ' 

ij)  Disorderly  house  is  a  public  nuisance.  (People  v.  Rowland,  1  Wh. 
0.  C,  286;  People  v.  Carey,  4  Park,  288;  People  v.  Mauch,  24  How.,  276; 
HartDood  v.  People,  26  N.  Y..  190.) 

(k)  Clergyman.— One  assuming  to  be  a  clergyman  may  so  conduct  him- 
self in  regard  to  his  house  of  worship  as  to  be  indictable  for  keeping  a  disor- 
derly house.    (BroocCs  caee,  3  C.  H.  Rec.,  7.) 

(I)  A  municipal  corporation  may  erect  and  maintain  a  public  nuisance. 
(Babcock  v.  Buffalo,  1  Sheld.,  317;  People  v.  Albany,  11  Wend.,  539.) 

(m)  An  infjBuit  or  feme  oovert,  under  certain  circumstances,  is  not 
responsible  for  a  nuisance.    (People  v.  Towneend,  3  Hill,  479.) 

( n )  Indictment  for  nuisance,  what  required. —  People  v.  TownaenA,  8 
Hill,  479;  Taylor  v.  People,  6  Park.,  347;  Muneon  v.  People,  5  Park.,  16. 

(o)  Spring  guns  set  to  the  highway,  whereby  life  is  endangered,  are  pub- 
lic nuisances.    (81  Conn.,  479;  59  Ala.,  1.) 

(p)  Racing  on  public  roads.— 1  Head.,  154;  83  Ala.,  428;  6  Baxt  (Tenn.), 
545;  Peters'  G.  C,  390. 

(q)  Blasting,  so  as  to  project  stones  on  public  highway.  (Leigh  &C., 
489;  51  Gal.,  142;  45  Ind.,  4*^9.) 

(r)  Things  overhanging  highway.—  117  Mass.,  114;  67  Penn.  St.,  355; 
1  Salk.,  357. 
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OFFENSES  AGAINST  PUBLIC  DECENCY. 

( 1 )  Keeping  a  house  of  prostitution  is  a  public  nuisance.  (J(icobow9ky  v. 
People,  6  Hun,  524;  64  N.  Y.,  659;  Barneacotta  v.  People,  10  Hun,  137;  69 
N.  Y.,  613;  PiBople  v.  Oarej/,  1  Sheld.,  573;  PeopU  ▼.  BKnoland,  1  Wh.  0.  C, 
286;  People  v.  Mauch,  24  How.,  276.) 

( 2 )  Shocking  to  public  morality. —  It  is  enough  If  the  public  nuisance 
shocks  public  morality.  (10  Humph.,  99;  1  Swan,  42;  3  Humph.,  208;  19 
Penn.  St,4l2;  3  Day.  103;  5*^  Ind.,  311;  126  Mass.,  46;  7  Conn.,  267;  17 
Mass.,  836;  10  Ind.,  140.) 

( 3 )  Profane  swearing  and  blasphemy  is  a  public  nuisance.  {People  y. 
Rugglee,  8  Johns.,  290;  43  Cal.,  480;  2  Har.  [Del.],  653;  9  Iredell,  88;  11  Serg. 
&  R.,  891;  68  N.  C,  259;  3  Sneed,  134;  13  Pick,  359;  19  Penn.  St.,  412.) 

( 4 )  Obscene  pictures.  —  So,  also,  the  public  exhibition  of  obscene  pic- 
tures, etc.    (17  Mass.,  336;  1  HUt.,  590;  2  Serg.  &  R,  91.) 

( 5 )  Also  indecent  exposure  of  one's  person  in  public.  (IGQer  v.  Peoj^, 
5  Barb.,  203;  People  v.  BuUer,  4  Hun,  686.) 

(6)  Lawful  business.  — The  carrying  on  of  a  lawful  business  in  such  a 
way  as  to  cause  unreasonable  obstruction  to  a  public  highway.  {People  y.  Oun- 
ningham,  I  Den.,  524;  Waterford  and  WhitehaU  T.  Co.  v.  People,  8  Barb.,  161.) 

( 7 )  Public  highway.  —  Where  an  encroachment  on  a  public  highway  does 
not  obstruct.    {Howard  v.  Boblnne,  1  Lans.,  63.) 

Whatever  interferes  with  public  travel  is  a  nuisance.^  (6  East,  427;  1  McCord, 
104.) 

The  front  steps  of  dwellings  may  be  so  built  as  to  form  an  obstruction  and 
become  a  public  nuisance.     (107  Mass.,  234.) 

A  mere  encroachment  also.    (35  Conn.,  314;  12  Cush.,  254;  14  Gray,  69.) 

( 8 )  Bailroad  comiianies  having  permission  by  law  to  cross  a  highway  are 
indictable  if  they  do  not  do  so  in  a  proper  manner.  {People  v.  JV.  T.  0.  R  B. 
Oo„  74  N.  Y.,  302.) 

(9)  Bridge.  —An  unsafe  bridge  is  a  public  nuisance.  (People  v.  Mohatok 
Bridge  Co,,  7  Alb.  L.  J.,  232.) 

So,  also,  a  defective  road.  (11  Wend.,  597;  SMquehaana  Trane,  Co,  v. 
People,  15  Wend.,  267;  Waterford  Turnpike  Co,  v.  People,  9  Barb.,  161;  People 
V.  Cunningham,  1  Den.,  524;  Harlem  v.  Hunniston,  6  Cow.,  189;  Lansing  v. 
Smith,  8  id.,  146;  Dygert  v.  Schtndc,  23  Wend.,  446  ;  Drake  v.  Rogers,  3  Hill, 
604;  Peoj^  V.  Lambier,  5  Den.,  9;  Moshsr  v.  U.  and  8.  R  R,  8  Barb.,  427 ; 
Hart  V.  Albany,  9  Wend.,  571;  Heeker  v.  jV.  7.,  13  How.,  549;  24  Barb.,  315; 
P^ckham  v.  Henderson,  27  id.,  207;  People  v.  VanderbiU,  24  How.,  301;  Wet- 
more  V.  A.  W.  L,  Co.,  87  Barb.,  70.) 

(10)  River.  —  An  obstruction  in  a  river,  so  as  to  interfere  with  public  nav- 
igation, is  a  nuisance.  {Moore  v.  Commtsnoners  of  Pilots,  32  How.  Pr.,  182; 
43  Me.,  198;  13  How.,  518;  1  Penn.  St.,  505;  4  Jones  [N.  C],  107;  10  IlL,  351; 
2  Mich.,  519;  16  Q.  B.,  1022.) 

( 11)  To  divert  part  of  the  water.  —2  Show.,  30;  5  Pick,  199;  6  Rand. 
726;  4  Wis.,  387;  35  Iowa,  670. 

( 12 )  A  wharf  may  be  so  constructed  as  to  fill  up  the  channel  and  become 
a  public  nuisance.  {People  v.  VanderbiU,  26  N.  Y.,  287;  28  id.,  896;  Thach. 
C.  C,  211;  2  Stark.,  511.) 
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( 13 )  Bridge.  —  So,  also,  a  bridge  over  a  highway.  (Knox  ▼.  2few  York,  65 
Barb.,  404;  Chenango  Bridge  v.  Lewie,  63  Barb.,  \l\\Inre  BinghanUon Bridge, 
3  Wall.,  51.) 

( 14 )  Street  railroad  may  be  so  constructed.  ( Wetmore  y.  Story,  22  Barb., 
414;  Hamilton  v.  N,  T.  and  K  R.  B.  Co.,  9  Paige,  71 ;  Andenon  y.  Boeheeter, 
etc.,  9  How.,  553;  Hertz  v.  L.  L  R  B.  Co,,  13  Barb.,  646.) 

( 15 )  Subterranean  streams  not  subject  to  same  laws  as  surface  streams. 
(29  N.  Y.,  466;  Woodruff  v.  lUh&r,  17  Barb.,  224.) 

( 16 )  State  dam. —  Neglect  to  keep  a  state  dam  in  good  repair  does  not 
render  it  a  nuisance.    (Harrie  v.  Thompaon,  9  Barb.,  350.) 

( 17 )  Bailroad  depot  may  be  so  constructed  as  to  become  a  public  nui- 
sance.   (Phanix  v.  Oom'rs  of  EmigraUon,  12  How.,  1.) 

( 18 )  A  private  dam  may  become  a  nuisance  if  it  so  oyerflow  other  lands 
and  renders  the  neighborhood  unhealthy.  {Benwick  ▼.  Morrie,  3  Hill,  621;  7 
id.,  575;  Adame  y.  Popham,  76  N.  T.,  410;  Brown  y.  Bawen,  30  N.  T.,  519.) 

(19)  A  aluiceway  or  coal-hole  may  become  nuisances.  (Thomeon  y. 
AOm,  7  Lans.,  459;  Irwin  y.  Wood,  51 N.  Y.,  224;  CUffard y.  Dam,  81  N.  Y.,52.) 

(20)  Gas-pipes  may  be  so  laid.  (McCannie  y.  Gituent^  Qae-Light  Co,,  40 
Barb.,  880.) 

( 21 )  Obstructions  to  highway  or  tow-path. —  Otbom  y.  Union  Fnrry 
Co,,  53  Barb.,  629;  ConkUn  y.  Phamiai  MOle,  62  Barb.,  299. 

A  limekUn  is  a  nuisance  when  improperly  conducted  or  located.  (HtUehine 
y.  Smith,  68  Barb.,  lU.) 

A  bridge  oyer  a  stream,  whose  erection  is  duly  authorized  bjr  congress,  is 
not  a  nuisance.    (People  y.  K^jf,  76  N.  Y.,  475.) 

(  22 )  The  conducting  a  lawful  business  in  such  a  manner  as  to  render  inse- 
cure the  life  or  property  of  others  is  a  public  nuisance.  (Preeeotfs  case,  2  G. 
H.  Rec.,  161 ;  Proute  ease,  4  id.,  87;  Lyneh'e  case,  6  id.,  61 ;  OaUin  y.  Valentine, 
9  Paige,  575;  Brady  y.  Weeks,  3  Barb.,  157;  Myers  y.  MaUdm,  6Hm,  292; 
Bradley  y.  People,  56  Barb.,  72.) 

§  386.  Unequal  damage.  —  An  act  which  affects  a  consider- 
able nnmber  of  persons,  in  either  of  the  ways  specified  in  the 
last  section,  is  not  less  a  nuisance  because  the  extent  of  the  dam- 
age is  unequal. 

New  in  form.  (Laamng  y.  BmHh,  8  Cow.,  146;  QMamiih  y.  Jones,  43 
How.,  415.) 

§  387.  Maintainliig   a  nuisance  a   mlBdemeanor.  —  A 

person,  who  commits  or  maintains  a  public  nuisance,  the  punish- 
ment for  which  is  not  specially  prescribed,  or  who  willfully  omits 
or  refuses  to  perform  any  legal  duty  relating  to  the  removal  of 
such  a  public  uuisance,  is  guilty  of  a  misdemeanor. 

New. 

A  person  who  knowingly  maintains  a  nuisance  is  equally  guilty  with  him 
who  erected  it.    (Wasner  y.  D.,  L,  <S>  W.  R  B.  Co.,  80  K.  T.,  212.) 
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§  388.  Permitting  building  to  be  used  for  nuisance.  — A 

person  who  lets,  or  permits  to  be  nsed,  a  building,  or  portion  of 
a  building,  knowing  that  it  is  intended  to  be  used  for  committing 
or  maintaining  a  public  nuisance,  is  guilty  of  a  misdemeanor. 

2  R  S.  (Edm.),  843,  §  2;  1  R  L.,  80,  §  5;  see  §§  388,  843,  ante. 

The  lessor  of  premises  offensively  used  as  a  livery  stable,  unless  he  knew 
that  the  premises  would  be  so  managed  as  to  constitute  a  nuisance.  (Morris 
V.  Braion,  Anth.  N.  P.,  868;  Waggons  v.  Jermaine,  8  Den.,  806;  Brown  v. 
Wooduxyrih,  5  Barb.,  550;  ConhoeUm  Stone  Go.  v.  Buffalo,  53  id.,  890.) 

§  389.  Keeping  gunpowder  unlawfully,  —  A  person,  who 
makes  or  keeps  gmipowder,  nitro-glycerine,  or  any  other  explo- 
sive or  combustible  material,  within  a  city  or  village,  or  carries 
such  materials  through  the  streets  thereof,  in  a  quantity  or  man- 
ner prohibited  by  law  or  by  ordinance  of  the  city  or  village,  is 
guilty  of  a  misdemeanor.  And  a  person,  who,  by  the  careless, 
negligent,  or  unauthorized  use  or  management  of  gunpowder  or 
other  explosive  substance,  injures,  or  occasions  the  injury  of,  the  ' 
person  or  property  of  another,  is  punishable  by  imprisonment 
for  not  more  than  two  years. 

Laws  1846,  ch.  291,  §  19;  Laws  1871,  oh.  743,  §  3;  see  §  301,  ante. 

The  keeping  or  manufacturing  of  inflammable  substances  or  explosives  in 
such  manner  as  to  endanger  property,  is  a  misdemeanor.  (Bradley  v.  People, 
66  Barb.,  72;  People  v.  Sands,  1  Johns.,  78;  84  Me.,  86;  107  Mass.,  188;  74 
Penn.  St.,  230;  1  Swan,  218;  Thatch.  C.  C,  14;  8  East,  192.) 

It  is  a  misdemeanor  to  keep  large  quantities  of  gunpowder  in  populous 
places.  (People  v.  Sands,  1  Johns.,  78;  Myers  v.  Maiedlm.  6  Hm,  292;  Bradley 
V.  iVcpfo,  56  Barb.,  72;  12  Mod.,  842;  2  Strange,  1167;  Heeg  v.  lAeht,  80  N. 
T.,  679  ;  FeUo  v.  Jones,  4  Keyes,  828.) 

§  390.  Throwing  gas-tar,  etc,,  into  public  waters.  —  A 

person  who  throws  or  deposits  gas-tar,  or  the  refuse  of  a  gas 
house  or  gas  factory,  or  offal,  refuse,  or  any  other  noxious,  offen- 
sive, or  poisonous  substance  into  any  public  waters,  or  into  any 
sewer  or  stream  running  or  entering  into  such  public  waters,  is 
guilty  of  a  misdemeanor. 
8  R  S.,  979,  g  76;  Laws  1846,  ch.  201. 

§  391.  Violation  of  quarantine  laws,  by  master  of  ves- 
sel. —  A  master  of  a  vessel  subject  to  quarantine  or  visitation  by 
the  health  officer,  arriving  in  the  port  of  New  York,  who  refuses 
or  omits, 

1.  To  proceed  to  and  anchor  his  vessel  at  the  place  assigned  for 
quarantine,  at  the  time  of  his  arrival ;  or, 
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2.  To  submit  his  vessel,  cargo  and  passengers,  to  the  examina- 
tion of  the  health  officer,  and  to  furnish  all  necessary  information 
to  enable  that  officer  to  determine  the  length  of  quarantine  and 
other  regulations  to  which  they  ought  respectively  to  be  sub- 
ject; or, 

3.  To  remain  with  his  vessel  at  quarantine  during  the  period 
assigned  for  her  quarantine,  and  while  at  quarantine  to  comply 
with  the  directions  and  regulations  prescribed  by  law,  and  with 
such  as  any  of  the  officers  of  health,  by  virtue  of  the  authority 
given  to  them  by  law,  shall  prescribe  in  relation  to  his  vessel,  his 
cargo,  himself,  his  passengers  or  crew,  is  punishable  by  imprison- 
ment not  exceeding  one  year,  or  by  a  fine  not  exceeding  two 
thousand  dollars,  or  both. 

8  R.  S.,  1057,  §  82;  Laws  1868,  ch.  858;  Laws  1865,  cb.  592,  §  82;  2  Laws 
1871,  p.  1672,  ch.  715;  Id.,  1868,  p.  1601,  ch.  717. 

§  392.  Giving  fieOse  information  relative  to  vessel,  or 
permitting  person  to  land  before  visit  of  health  officers. — 

A  master  of  a  vessel,  hailed  by  a  pilot,  who 

1.  Gives  false  information  to  such  pilot,  relative  to  the  condi- 
tion of  his  vessel,  crew  or  passengers,  or  the  health  of  the  place 
or  places  from  whence  he  came,  or  refuses  to  give  such  informa- 
tion B8  shall  be  lawfully  required ;  or, 

2.  Lands  any  person  from  his  vessel,  or  permits  any  person, 
except  a  pilot,  to  come  on  board  of  his  vessel,  or  unlades  or 
tranships  any  portion  of  his  cargo,  before  his  vessel  has  been 
visited  and  examined  by  the  health  officers ;  or, 

3.  Approaches  with  his  vessel  nearer  the  city  of  New  York 
than  the  place  of  quarantine  to  which  he  may  be  directed,  is 
punishable  by  imprisonment  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  two  thousand  dollars,  or  by  both. 

a  R  8.,  1067,  §  83;  Laws  1868,  ch.  858,  8  88;  2  Laws  1868,  ch.  717;  3  Laws 
1817,  ch.  715. 


§  893.  Landing  from  vessel  before  visit  of  health  officers. 

A  person,  who,  being  on  board  any  vessel  at  the  time  of  her 
arrival  at  the  port  of  New  York,  lands  from  such  vessel,  or 
unlades,  or  tranships,  or  assists  in  unlading  or  transhipping  any 
portion  of  her  cargo,  before  such  vessel  has  been  visited  and 
examined  by  the  health  officers,  is  punishable  by  imprisonment 
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not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 

dollars,  or  both. 

8  R  8.,  1057,  §  88;  Laws  1868,  ch.  858,  §  88;  2  Laws  1868,  ch.  717;  2  Laws 
1871,  ch.  715. 

§  394.  Gtoing  on  board  vessel  at  quaranttne  grounds, 

or  entering  quarantine  grounds  without  leave. — A  person 

who  goes  on  board  of,  or  has  any  communication  or  intercourse 

with  any  vessel  at  quarantine,  or  with  any  of  the  crew  or 

passengers  of  such  vessel,  without  the  permission  of  the  health 

oflScer,  and  every  person  who,  without  such  authority,  enters  the 

quarantine  grounds  or  anchorage,  is  punishable  by  imprisonment 

not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 

dollars,  or  both  ;  and  in  addition  thereto  he  may  be  detained  at 

quarantine  so  long  as  the  health  officer  directs,  not  exceeding 

twenty  days.    And  in  case  such  person  shall  be  taken  dick  of  any 

infectious,  contagious  or  pestilential  disease,  during  such  twenty 

days,  he  may  be  detained  at  the  marine  hospital,  for  such 

further  time  as  the  health  officer  directs. 

8  R.  S.,  1058,  §  86;  Id.,  1062,  §  66;  Laws  1868,  ch.  858,  §  86;  amended. 
Laws  1865,  ch.  502,  §  9. 

§  395.  Violating  quarantine  regulations.  —  A  person  who, 
having  been  lawfully  ordered  by  a  health  officer  to  be  detained 
in  quarantine,  and  not  having  been  discharged,  leaves  the  quar- 
antine grounds  or  anchorage,  or  willfully  violates  any  quahmtine 
law  or  regulation,  is  guilty  of  a  misdemeanor. 

8  R  B.,  1058  g  86;  Laws  1868,  ch.  858,  §  86;  amended.  Laws  1865,  ch. 
592,  §  9. 

§  396.  Obstructing  health  officer  in  performance  of  his 
duty.  —  A  person  who  willfully  opposes  or  obstructs  a  health 
officer  or  physician  charged  with  the  enforcement  of  the  health 
laws,  in  performing  any  legal  duty,  is  guilty  of  a  misdemeanor. 

8  R  S.,  1054,  §  25;'  Id.,  1062,  g  56;  Laws  1865,  ch.  592,  §  11,  m  part 

§  397.  Willfol  violation  of  health  laws.  —  A  person  who 
willfully  violates  any  provision  of  the  health  laws,  the  punish- 
ment for  violating  which  is  not  otherwise  prescribed  by  those 
laws  or  by  this  Code ;  and  a  person  who  willfully  violates  or 
refuses  or  omits  to  comply  with  any  lawful  order  or  regulation 
prescribed  by  any  board  of  health  or  health  officer,  or  any  regula- 
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tion  lawfully  made  or  established  by  any  public  oflBc5er  un4er 
authority  of  the  health  laws,  is  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 
dollars,  or  by  both. 
I(L 

§  398.  (Amended  1882.)  TJnlioensed  piloting.  —  A  person, 
other  than  a  lawfully  authorized  branch  Hell  Gate  pilot,  who  pilots 
or  offers  to  pilot,  or  tows  or  offers  to  tow,  any  boat  or  vessel  (except 
barges,  vessels  under  fifty-five  tons  burthen,  and  canal  ]>oats  actually 
used  in  navigating  the  canals)  through  that  part  of  the  East  river 
commonly  called  Hell  Gate,  is  guilty  of  a  misdemeanor.  But  no 
pilotage  shall  be  charged  to  any  vessel  under  a  coasting  license 
on  entering  or  departing  from  the  port  of  New  York,  by  way  of 
the  East  river,  called  Hell  Gate,  unless,  such  vessel  actually 
employs  a  pilot ;  and  the  making  such  such*  charge  or  demand 
without  such  employment,  shall  be  deemed  a  misdemeanor. 

Laws  1865,  ch.  115;  Laws  1853,  ch.  467,  §  39;  Laws  1864,  cIl  196,  §5;  Laws 
1857,  ch.  248,  §  1;  Laws  1881,  ch.  498. 

{a)  Hell  Gkite  pilot.  — If  any  other  person  than* a  branch  Hell  Gate  pilot 
shall  pilot  or  tow  for  any  other  person  any  vessel,  etc.,  through  the  cbimnel 
commonly  called  Hell  Ckite,  he  shall  be  deemed  guilty  of  a  misdemeanor. 
{PeopU  V.  Spwry,  60  Barb.,  170;  Ckm'vB  of  Pilots  v.  Padflo  MaU  8,  8.  Co.,  53 
N.  Y.,  609.) 

(b)  Hell  Gate  statute  conatitutionaL  —  The  act  concerning  the  pilots  of 
the  channel  of  the  East  river,  commonly  called  Hell  QsXe^  held  constitutional 
and  valid.    {SWIvmU  v.  Ba^pvor,  1  Daly,  47.) 

(6)  Several  states  may  legislate.  —  The  Federal  constitution  does  not 
deprive  the  several  states  of  power  to  legislate  upon  the  subject  of  pilots. 
(SmtoeU  V.  Baynor,  13  How.  [U.  S.],  399.) 

(d)  United  States  pilot  laws.  —  Notwithstanding  the  United  States  pilot- 
age act,  sea-going  vessels  in  New  York  harbor  are  subject  to  pilotage  under 
state  law.    (Henderson  v.  Spofford,  10  Abb.  [N.  S.],  140;  8  Daly,  861.) 

(e)  Steam-tug  pilot. —  The  pilot  of  a  steam  tug  or  tow  boat  who,  being 
upon  his  own  boat,  tows  a  vessel  through  Hell  Gate,  and,  by  signals  made  to 
the  helmsman  of  the  vessel  in  tow,  directs  changes  at  the  helm  to  conform  to 
the  steamer's  movements,  does  not  pilot  such  vessel  within  the  prohibition 
relative  to  Hell  Gate  pilots.  {People  y.  Frcmeisco,  10  Abb.,  80;  Frandseo  v. 
People,  4  Park.,  189;  18  How.,  476.) 

§  399.  Ooasting  steamers  excepted.  —  The  last  section  does 
not  apply  to  vessels  propelled  wholly  or  partly  by  steam,  owned 

*  Bo  in  the  originaL 
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or  belonging  to  citizens  of  the  United  States,  and  licensed  and 

engaged  in  the  coasting  trade. 

Laws  1866,  ch.  116;  Laws  1867,  ch.  248,  §  2;  see  OrisuDold  v.  Mast&r  and 
Wardefu  of  N.  T.,  9  Johns.,  76;  Niekerdcm  y.  Ma$on,  18  WencL,  64;  Slurgia  v. 
Spoffard,  62  Barb.,  486;  46  N.  T.,  446. 

§  400.  Acting  as  port  warden  without  authority.  —  A 

person  who  not  being  a  port  warden,  assumes  or  undertakes  to 

act  as  such,  or  undertakes  the  performance  of  any  of  the  duties 

prescribed  by  law,  as  pertaining  to  the  office  of  port  warden ; 

and  a  person  who  knowingly  employs  any  other  than  the  wardens 

for  the  performance  of  such  duties ;  and  a  person  who  issues  any 

certificate  of  a  survey  oh  vessels,  materials  or  goods  damaged,  with 

intent  to  avoid  the  provisions  of  any  statute,  is  guilty  of  a  mi^ 

demeanor. 

2  R  a,  209,  §  110;  Laws  1867,  ch.  406,  §  6;  see  Ttnkham  v.  Tapicatt,  17  N. 
T.,  141,  post;  Wardem  of  Jf.  F.  v.  Cartwrighti  4  Sandf.,  286. 

§  401.  Apothecary  omitting  to  label  drugs,  or  labeling 
them  wrongly.  —  An  apothecary,  or  druggist,  or  a  person 
employed  as  clerk  or  salesman  by  an  apothecary  or  druggist,  or 
otherwise  carrying  on  business  as  a  dealer  in  drugs  or  medicines, 
who,  in  putting  up  any  drugs  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines,  willfully, 
negligently  or  ignorantly  omits  to  label  the  same,  or  puts  any 
untrue  label,  stamp  or  other  designation  of  contents  upon  any 
box,  bottle  or  other  package  containing  a  drug  or  medicine,  or 
substitutes  a  different  article  for  any  article  prescribed  or  ordered, 
or  puts  up  a  greater  or  less  quantity  of  any  article  than  that  pro- 
scribed or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  foUow,  in  conse- 
quence of  which  human  life  or  health  is  endangered,  is  guilty  of 
a  misdemeanor. 

2  R  S.  (Edm.),  717,  g  28;  Laws  1860,  ch.  442,  %  1;  Laws  1862,  ch.  272,  g  2; 
Code  Grim.  Proc.,  §  M. 

A  dealer  in  drugs  and  medicines  who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  is  liable  to  all  persons  who,  without  fault  on  their  part, 
are  injured  by  using  it  as  such  medicine  in  consequence  of  the  false  label. 
(TJumuu  v.  Wiiy^i£i(er,  7  N.  Y.,  897.) 

Where  such  injury  is  done  by  an  agent,  the  principal  is  liable  in  damages 
for  the  injury.    (Id,) 

§  4:02.  Apothecary  seUing  poison  without  recording  the 
Bale.  —  An  apothecary  or  druggist^  or  a  person  employed  as  derk 
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or  Balesman  by  an  apothecary  or  druggist,  or  otherwise  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  who  sells  or  gives 
any  poison  or  poisonous  substance,  without  first  recording  in  a 
book  to  be  kept  for  that  purpose,  the  name  and  residence  of  the 
person  receiving  such  poison,  together  with  the  kiud  and  quantity 
of  such  poison  received  and  the  name  and  residence  of  some  per- 
son known  to  such  dealer,  as  a  witness  to  the  transaction,  except 
upon  the  written  order  or  prescription  of  some  practicing  physi- 
cian whose  name  is  attached  to  the  order,  is  guilty  of  a  misde- 
meanor. 

8  R.  S.,  973,  g§  26-28;   Laws  I860,  p.  765,  oh.  442;   Laws  1862,  p.  468,  ch. 
273;  Thomas  ^,  Winchester,  mipr a, 

§  403.  SefiiBing  to  exhibit  record. —  A  person  whose  duty 
it  is  by  the  last  section  to  keep  a  book  for  recording  the  sale  or 
gift  of  poisons,  who  willfully  refuses  to  permit  any  person  to 
inspect  said  book  upon  reasonable  demand  made  during  ordinary 
business  hours,  is  punishable  by  a  fine  not  exceeding  fifty  dollars. 

Laws  1860,  ch.  442,  §§  1,  6;  Laws  1862,  ch.  272;  Code  Grim.  Proc.,  g  56. 

§  404.  Selling  poison  without  label. —  A  person  who  sells, 

gives  away  or  disposes  of  any  poison  or  poisonous  substance 

(except  upon  the  order  or  prescription  of  a  regularly  authorized 

practicing  physician),  without  attaching  to  the  vial,  box  or  parcel 

containing  such  poisonous  substance,  a  label  with  the  name  and 

residence  of  such  person,  the  word "  poison  "  and  the  name  of 

such  poison,  all  written  or  printed  thereon  in  plain  and  legible 

characters,  is  guilty  of  a  misdemeanor. 

8  R  S.,  973,  §§  26,  27,  28;  2  R  B.  (Edm.),  717,  §  23;  Laws  1860,  ch.  442, 
2,  6;  Code  €rim.  Proc,  §  56;  Thomas  v.  Wiricheaier,  supra. 


§  40?.  Medical  prescriptions. —  No  person  employed  in  a 
drug  store  or  apothecary's  shop  shall  prepare  a  medical  prescrip- 
tion, unless  he  has  served  two  years'  apprenticeship  in  such  a  store 
or  shop,  or  is  a  graduate  of  a  medical  college  or  college  of  phar- 
macy, except  under  the  direct  supervision  of  some  person  pos- 
sessing one  of  those  qualifications;  nor  shall  any  proprietor  or 
other  person  in  charge  of  such  store  or  shop  permit  any  person 
not  possessing  such  qualifications  to  prepare  a  medical  prescrip- 
tion in  his  store  or  shop,  except  under  such  supervision.  A  person 
violating  any  provision  of  this  section  is  guilty  of  a  misdemeanor 
punishable  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
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imprisonment  not  exceeding  six  months ;  and  in  case  of  death 
ensuing  from  such  violation,  the  person  offending  is  guilty  of  a 
felony  punishable  by  a  fine  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars,  or  by  imprisonment  not  less  than 
two  years  nor  more  than  four  years,  or  by  both  such  fine  and 
imprisonment. 
8  R  S.,  247,  §  8;  Laws  1869,  ch.  478,  §§  1,  2. 

§  406.  Concealing  foreign  matter  in  merchandise.  —  A 

person  who,  with  intent  to  defraud,  while  putting  up  in  a  barrel, 
bag,  bale,  box,  or  other  package,  cotton,  hops,  hay,  or  any  other 
article  of  merchandise  whatever,  usually  sold  by  weight  in  such 
packages,  places  or  conceals  therein  any  other  substance  or  thing 
whatever,  in  a  case  where  special  provision  for  the  punish- 
ment thereof  is  not  otherwise  made  by  statute,  is  guilty  of  a 
misdemeanor. 
New.    (Laws  1848,  ch.  202;  see  §  680,  poit.) 

§  407.  Adulterating  food,  drugs,  liquor,  etc.  —  A  person 
who,  either, 

1.  With  intent  that  the  same  may  be  sold  as  unadulterated  or 
undiluted,  adulterates  or  dilutes  wine,  milk,  distilled  spirits,  or 
malt  liquor,  or  any  drug,  medicine,  food,  or  drink,  for  man  or 
beast;  or, 

2.  Knowing  that  the  same  has  been  adulterated  or  diluted, 
offers  for  sale  or  sells  the  same,  as  unadulterated  or  undiluted,  or 
without  disclosing  or  informing  the  purchaser  that  the  same  has 
been  adulterated  or  diluted,  in  a  case  where  special  provision  has 
not  been  otherwise  made  by  statute  for  the  punishment  of  the 
offense ;  . 

Is  guilty  of  a  misdemeanor. 

New. 

To  render  unwholesome  any  food  to  be  used  aa  food  is  indictable.  (8  Maule 
&  S.,  11;  4  Camp.,  12;  4  Maule  &  S.,  214.) 

That  the  party  did  not  know  the  provisions  were  adulterated  has  been  held 
no  defense.  (2  Allen,  160;  9  id.,  489;  15  Mees.  &  W,,  404;  10  Allen,  199;  108 
Mass.,  444;  10  R  I.,  238.) 

§  408.  DispoBing  of  tainted  food.  —  A  person  who  with 
intent  that  the  same  may  be  used  as  food,  drink,  or  medicine, 
sells,  or  offers  or  exposes  for  sale,  any  article  whatever  wiiich,  to 
his  knowledge,  is  tainted  or  spoiled,  or  for  any  cause  unUt 
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to  be  used  as  such  food,  drink,  or  medicine,  is  guilty  of  a 
misdemeanor. 

New. 

The  slaughtering  of  a  diseased  cow  to  be  sold  for  food  is  within  the  statute. 
(PeapU  V.  Good/rich,  19  N.  Y.,  674;  8  Park.,  622.)  What  are  unwholesome 
meats,  etc  {State  v.  Norton,  2  IredeU,  40;  Huntar  y.  8taU,  1  Head.,  160;  8tat6 
Y.  Smith.  8  Hawkes,  878.) 

On  trial  of  an  indictment  for  selling  unwholesome  beef,  the  judge  refused 
to  charge  that  if  the  jury  found  the  meat  was  sold  merely  as  an  article  Of 
merchandise  and  not  for  consumption  as  food,  defendant  was  not  guilty. 
EM,  not  error.    {People  y.  Pa/rker,  88  N.  T.,  86.) 

§  409.  Making,  seUing,  etc.,  dangerous  "weapons.  —  A 

person  who  manufactures,  or  causes  to  be  manufactured,  or  sells 
or  keeps  for  sale,  or  offers,  or  gives,  or  disposes  of,  any  instrument 
or  weapon  of  the  kind  usually  known  as  slung-shot,  billy,  sand- 
club,  or  metal  knuckles,  is  guilty  of  a  misdemeanor. 
Laws  1849,  ch.  278,  §  1;  Laws  18M,  ch.  716,  §  1;  Code  Crim.  Proc.,  §  56. 

§  410.  Carrying,  using,  etc.,  certain  weai>ons.  —  A  per- 
son, who  attempts  to  use  against  another,  or  who,  with  intent  so 
to  use,  carries,  conceals,  or  possesses,  any  instrument  or  weapon 
of  the  kind  commonly  known  as  slung*  shot,  billy,  sand-club  or 
metal  knuckles,  or  a  dagger,  dirk  or  dangerous  knife,  is  guilty  of 
a  felony. 

8  R  8.,  087,  §  88;  Laws  1866,  ch.  716,  §  1. 

What  are  concealed  weapons  within  the  statute.  {State  v.  Weet,  6  Jones, 
606;  Shadle  v.  StaU,  84  Texas,  572;  Eoane  y.  State,  46  Ak.,  88;  (ko&ne  ▼.  State, 
81  id.,  887.) 

§411.  Possession,  presumptive  evidence. — The  posses- 
sion, by  any  person  other  than  a  public  officer,  of  any  of  the 
weapons  specified  in  the  last  section,  concealed  or  furtively 
carried  on  the  person,  is  presumptive  evidence  of  carrrying,  or 
concealing,  or  possessing,  with  intent  to  use  the  same  in  violation 
of  that  section. 

8  R.  S..  987,  §  88 ;  Laws  1866,  ch.  716,  §  1. 

§  412.  Bepealed  in  1882. 
Id. ;  BtaU  v.  HurUtey,  8  Iredell,  418. 

§  413.  Negligence  in  respect  to  fires.  —  A  person  who 
negligently  sets  fire  to  his  own  woods,  by  means  whereof  the 
property  of  another  is  endangered,  or  who  negligently  suffers 
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aoy  fire  upon  his  own  land  to  extend  beyond  the  limits  thereof, 
is  guilty  of  a  misdemeanor. 

2  R  S.,  985,  §  1;  2  R  8.  (Edm.),  985,  g  1;  1  R  L.,  128,  §§  1,  2,  8;  see  Code 
Crim.  Proc.,  §  56. 

The  court  will  not  set  aside  a  verdict  recovered  under  this  statute  on  the 
ground  that  it  is  against  the  evidence.    {Lawyer  v.  Smith,  1  Den.,  207.) 

§  414.  Befiising  to  assist  in  extinguishing  fire  in  the 
woods.  —  A  person  who,  having  been  lawfully  ordered  to  repair 
to  the  place  of  a  fire  in  the  woods  and  assist  in  extinguishing  it, 
omits,  without  lawful  excuse  to  comply  with  the  order,  is  guilty 
of  a  misdemeanor. 

2  R  8..  985,  §8;  2  R  S.  (Edm.),  986,  §  8;  1  R  L.,  128,  g§  1,  2,  8;  Lawyer 
V.  Smith,  supra;  Code  Grim.  Proc.,  §  56. 

§  415.  Obstructing  attempts  to  extinguish  fires.  —  A 

person  who,  at  any  burning  of  a  building,  is  guilty  of  any  dis- 
obedience to  lawful  orders  of  a  public  officer  or  fireman,  or  of 
any  resistance  to,  or  interference  with,  the  lawful  efforts  of  any 
fireman  or  company  of  firemen,  to  extinguish  the  same,  or  of 
any  disorderly  conduct  likely  to  prevent  the  same  from  being 
extinguished,  or  who  forbids,  prevents  or  dissuades  others  from 
assisting  to  extinguish  the  same,  is  guilty  of  a  misdemeanor. 
New. 

§  416.  Maintaining  ferry  without  authority  of  law.  — 

A  person  who  maintains  a  ferry  for  profit  or  hire  upon  any 
waters  within  this  state,  without  authority  of  law,  is  punishable 
by  a  fine  not  exceeding  twenty-five  dollars  for  each  time  of  cross- 
ing or  running  such  ferry.  Where  such  ferry  is  upon  waters 
dividing  two  counties,  the  offender  may  be  prosecuted  in  either. 

2  R  S.,  181,  §  8;  2  R  L.,  210,  §  1. 

A  person  whose  ferry  privilege  is  disturbed  cannot  bring  an  action  on  the 
case;  his  remedy  is  to  sue  for  the  penalty  given  by  statute. '  {Almy  v.  Harris, 
5  Johns.,  176.) 

To  maintain  a  ferry  upon  Niagara  river,  unless  authorized  by  law,  will  sub- 
ject the  offender  to  punishment  as  for  a  misdemeanor.  (PeapU  v.  Bdbeock,  11 
Wend.,  587.) 

The  maintaining  by  a  railroad  corporation  of  a  ferry  upon  which  it  regu- 
larly transports  persons  other  than  its  own  passengers,  is  an  invasion  of  the 
statute.  (Aikin  v.  the  West.  iS.  i2.  Cb.,  20  N.  Y.,  870:  see,  also,  9  Wheaton 
[U.  S.],  1.) 

§  417.  Violating  condition  of  recognizance  to  keep  a 
ferry. — A  person  who,  having  entered  into  a  recognizance  to 
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keep  and  attend  a  ferry,  violates  the  condition  of  such  recogni- 
zance, is  guilty  of  a  misdemeanor. 
3  R  8.,  181,  §  7;  2  R  L.,  210,  §  2. 

§  418.  Emplojrment  of  engineer  who  cannot  read.— A 

person  who,  as  an  officer  of  a  corporation,  or  otherwise,  know- 
ingly employs  as  an  engineer  or  engine-driver,  to  run  locomotives 
or  trains  on  any  railway  in  this  state,  a  person  who  cannot  read 
the  time-tables  and  ordinary  handwriting,  is  guilty  of  a  miBde- 
meanor. 
2  R  8.,  684,  §  42;  Laws  1870,  ch.  686,  §§  1,  8. 

§  419.  Person  acting  as  engineer  who  cannot  read.  — ^A 

person  who,  being  unable  to  read  the  time-tables  of  the  road  and 
ordinary  handwriting,  acts  as  an  engineer,  or  runs  a  locomotive  or 
train  on  any  of  the  railways  in  this  state,  is  guilty  of  a  mis- 
demeanor. 

2  R  8.,  584,  §  48;  Laws  1870,  ch.  686,  §§  2,  8. 

§  420.  Intoxication  of  persons  running  trains  and  boats« 

A  person  who,  being  employed  upon  any  railway  as  engineer, 
conductor,  baggage-master,  brakeman,  switch-tender,  fireman, 
bridge-tender,  flagman,  signal  man,  or  having  charge  of  stations, 
starting,  regulating  or  running  trains  upon  a  railway,  or  being 
employed  as  captain,  engineer  or  other  officer  of  a  vessel  pro- 
pelled by  steam,  is  intoxicated  while  engaged  in  the  discharge  of 
any  of  such  duties,  is  guilty  of  a  misdemeanor. 

2  R  8.,  941,  §  89;  Laws  1857,  ch.  628,  §81;  Laws  1871,  ch.  660;  Code 
Crim.  Proc.,  §  66. 

§  421.  Failure  to  ring  bell,  etc.  — A  person,  acting  as  engi- 
neer driving  a  locomotive  on  any  railway  in  this  state,  who  fails 
to  ring  the  bell,  or  sound  the  whistle,  upon  such  locomotive,  or 
cause  the  same  to  be  rung  or  sounded,  at  least  eighty  rods  from 
any  place  where  such  railway  crosses  a  traveled  road  or  street  on 
the  same  level  (except  in  cites),  or  to  continue  the  ringing  such 
bell,  or  sounding  such  whistle  at  intervals,  until  such  locomotive, 
and  the  train  to  which  the  locomotive  is  attached,  shall  have  com- 
pletely crossed  such  road  or  street,  is  guilty  of  a  misdemeanor. 

2  R  8.,  642,  §  61;  Laws  1860,  ch.  140,  ^  61;  Laws  1864,  ch.  282. 

A  company,  under  the  act  of  1850,  incurs  the  penalty  prescribed  as  often 
as  they  neglect  to  give  the  required  signal  in  the  prescribed  manner.  (PooplB 
V.  N.  T.aRR  Co.,  25  Barb.,  199.) 
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Must  give  the  required  signal  at  each  crossing,  though  the  railroad  and 
street  are  not  on  same  level.    (People  v.  N.  T.  C,  R  B,  Co.,  13  N.  Y.,  78.) 

§  422.  Placing  passenger  car  in  front  of  baggage  car. — 

A  perBon,  being  an  officer  or  employe  of  a  railway  company,  who 
knowingly  places,  directs,  or  suflEers  a  baggage,  freight,  lumber, 
oil  or  merchandise  car  to  be  placed  in  rear  of  a  car  used  for 
the  conveyance  of  passengers  in  a  railway  train,  is  guilty  of  a 
misdemeanor. 
2  R  S.,  541,  §  60;  Laws  1850,  ch.  140,  g  88. 

§  423.  Platforms.  —  A  railway  company,  and  any  officer  or 
director  having  charge  thereof,  and  any  person  managing  a  rail- 
way in  this  state,  or  which  runs  its  cars  into  or  through  this  state, 
who  fails  to  have  the  platforms  or  ends  of  the  passenger  cars 
constructed  in  such  a  manner  as  will  prevent  passengers  falling 
between  the  cars  when  in  motion,  is  guilty  of  a  misdemeanor. 

2  R  a.  560,  §  148;  Laws  1867,  ch.  488. 

§  424.  Other  violations  of  duty  by  officers,  agents,  or 
servants  of  railroad  companies.  —  An  engineer,  conductor, 
brakeman,  switch-tender  or  other  officer,  agent  or  servant  of  any 
railway  company,  who  is  guilty  of  any  willful  violation  or  omis- 
sion of  his  duty  as  such  officer,  agent  or  servant,  by  which  human 
life  or  safety  is  endangered,  the  punishment  of  which  is  not 
otherwise  prescribed,  is  guilty  of  a  misdemeanor. 

Laws  1867,  ch.  488,  §  1,  in  part;  see  §  109,  cmte, 

§425.  Officers  of  railroad  companies  to  be  uniformed. — 
A  person  who, 

1.  Advises  or  induces  any  one,  being  an  officer,  agent  or 
employe  of  a  railway  company,  to  leave  the  service  of  such  com- 
pany, because  it  requires  a  uniform  to  be  worn  by  such  officer, 
agent  or  employe,  or  to  refuse  to  wear  such  xmiform,  or  any  part 
thereof;  or, 

2.  Uses  any  inducement  with  a  person  employed  by  a  railway 
company  to  go  into  the  service  or  employment  of  any  other  rail- 
way company,  because  a  uniform  is  required  to  be  worn ;  or, 

3.  Wears  the  uniform  designated  by  a  railway  company  with- 
out authority ; 

Is  guilty  of  a  misdemeanor. 
8  R  S.,  584,  §  40;  2  R  S.,  560,  §  148;  Laws  1867,  ch.  488.  §  1. 


176  The  Penal  Cods  [§§426-429. 

§  426.  Biding  on  freight  trains.  —  A  person  who, 

1.  Hides  on  any  engine  or  any  freight  or  wood  ear  of  any  rail- 
way company,  without  authority  or  permission  of  the  proper 
officers  of  the  company  or  of  the  person  in  charge  of  the  car  or 
engine;  or, 

2.  "Who  gets  on  any  car  or  train  while  in  motion,  for  the  pur- 
pose of  obtaining  transportation  thereon  as  a  passenger ;  or, 

3.  TV  ho  willfully  obstructs,  hinders  or  delays  the  passage  of 
any  car  lawfully  running  upon  any  horse  or  street  railway ; 

Is  guilty  of  a  misdemeanor. 

Laws  1871,  ch.  261 ;  Laws  1879,  ch.  474;  Laws  1880,  ch.  870;  see  OarroU  y. 
K  T.  and  N.  H.  R,  R,  Co.,  I  Duer,  (PTl ,  Coleman  v.  If.  T.  and  Harlem  R  B, 
Co.,  6  icL,  882.) 

§  427.  Dangerous  exhibitions  ;  bathing.  —  A  person  who, 
being  lessee  or  occupant  of  any  place  of  amusement,  or  any  plot  of 
ground  or  building,  uses  it  or  allows  it  to  be  used  for  the  exhibi- 
tion of  skill,  in  throwing  any  sharp  instrument  at  or  toward  any 
human  being,  or  aims  or  discharges  any  bowgun,  pistol  or  firearm 
of  any  description  whatever,  or  allows  one  to  be  aimed  or  dis- 
charged at  or  towards  any  human  being,  or  who,  being  owner, 
lessee,  proprietor  or  manager  of  any  surf-bathing  place,  neglects  at 
any  time  during  the  bathing  season  to  maintain  surf  or  life  boats,  or 
other  life-saving  apparatus,  duly  equipped  and  manned  in  the  man- 
ner and  to  the  extent  prescribed  by  law,  is  guilty  of  tjL  misdemeanor. 

Laws  1879,  chs.  227,  828;  Laws  1877,  ch.  427,  §  1. 

§  428.  Fires  and  lights  on  vessels  in  certain  counties.  >- 

A  person  who  violates  any  of  the  provisions  of  an  act  to  prevent 
conflagrations,  passed  May  19,  1879,  is  guilty  of  a  misdemeanor, 
triable  as  therein  prescribed. 
Laws  1879,  ch.  824. 

§  429.  Duty  of  eruarding  ice  cuttings;  how  long  such 
guards  must  be  maintained ;  violation  of  duty  to  main- 
tain guards  around  ice  cuttings.  — A  person  or  corporation 
cutting  ice  in  or  upon  any  waters  within  the  boundaries*  of  this 
state,  for  the  purpose  of  removing  the  ice  for  sale,  must  surround 
the  cuttings  and  openings  made,  with  fences  of  bushes  or  other 
guards  sufficient  to  warn  all  persons  of  such  cuttings  and  open- 
ings. Which  fences  or  guards  must  be  erected  at  or  before  the 
time  of   commencing  the  cuttings  or  openings,  and  must  be 
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maintained  until  ice  has  again  formed  therein  to  the  thickness  of 

at  least  six  inches.     Whoever  omits  to  comply  with  this  section 

is  guilty  of  a  misdemeanor. 

7  R.  S.,  786,  g  119;  Laws  1867,  eh.  649;  Laws  I860,  eh.  20,  g  1;  Laws  1879, 
eh.  888,  gg  1,  8. 

§  430.  ArticleB  in  iinitatlon  of  food.  —  A  person,  who  sells 
or  manufactures,  exposes  or  offers  for  sale  as  an  article  of  food, 
any  substance  in  imitation  thereof,  without  disclosing  the  imita- 
tion by  a  suitable  and  plainly  visible  mark  or  brand,  is  guilty  of 
a  misdemeanor. 

Laws  1877,  eh.  416. 

§  431.  Noisome  or  unwholesome  substances,  etc.,  in 
highway.  —  A  person  who  deposits,  leaves  or  keeps,  on  or  near 
a  highway  or  route  of  public  travel,  either  on  the  land  or  on  the 
water,  any  noisome  or  unwholesome  substance,  or  establishes, 
maintains  or  carries  on,  upon  or  near  a  pubUc  highway  or  route 
of  public  travel,  either  on  the  land  or  on  the  water,  any  business, 
trade  or  manufacture  which  is  noisome  or  detrimental  to  public 
health,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  one  hundred  dollars,  or  by  imprisonment  not  less  than 
three  nor  more  than  six  months,  or  both. 

1  R  8.,  1108,  §  23. 

§  432.  Ambulances.  —  A  person  who  willfully  stops  or  ob- 
structs the  passage  of  any  ambulance  or  vehicle  used  for  the 
transportation  of  sick  or  wounded  persons  or  animals  upon  any 
public  street,  highway  or  place,  or  who  willfully  injures  the  same, 
or  willfully  drives  any  vehicle  into  collision  therewith,  is  guilty 
of  a  misdemeanor.  All  sheriffs,  constables  and  police  officers 
must,  when  called  upon  by  the  persons  in  charge  of  such  ambu- 
lance or  vehicle,  aid  in  placing  sick  or  wounded  persons  or 
animals  therein  and  in  enforcing  the  provisions  of  this  section. 

Laws  1879,  eh.  186,  §§  1,  8. 

§  433.  Using  net  or  weir  nnlawfiilly  in  Hudson  river. — 

A  person  who  uses  any  net  or  weir  for  setting  or  attaching  nets, 
or  a  pole  or  other  fixture  in  any  part  of  the  river  Hudson,  except 
as  permitted  by  statute,  is  guilty  of  a  misdemeanor. 

2  R  S.,  952,  S  40;  Laws  1815,  p.  148;  Laws  1828,  p.  809,  §  1 ;  2  Laws  1870, 
p.  1825,  ch.  507;  2  Laws  1871,  p.  1669,  ch.  721;  see  People  y.  PlaU,  17  Johns., 
195;  Hooker  y.  Oumminge,  20  id.,  90. 
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§  434.  ExpoBing  person  affected  with  a  contagious  dis- 
ease, in  a  public  place. — A  person  who  willfully  exposes 
himself  or  another,  afEected  with  any  contagions  or  infectious 
disease,  in  any  public  place  or  thoroughfare,  except  upon  his 
necessary  removal  in  a  manner  not  dangerous  to  the  public  health, 
is  guilty  of  a  misdemeanor. 

Bee  Laws  1850,  ch.  824,  §  1. 

§  435.  False  rumors  as  to  public  fiinds,  etc.  —  A  person 
who,  with  intent  to  affect  the  market  price  of  the  public  funds 
of  this  state  or  of  the  United  States,  or  of  any  state  or  territory 
thereof,  or  of  a  foreign  country  or  government,  or  of  the  stocks, 
bonds,  or  other  evidences  of  debt  of  a  corporation  or  association, 
or  the  market  price  of  gold  or  silver  coin  or  bullion,  or  any 
merchandise  or  commodity  whatever, 

1.  Without  lawful  authority,  falsely  signs  the  name  of  an 
officer  of  a  corporation,  or  of  any  other  person  to  a  letter, 
message,  or  other  paper ;  or, 

2.  Utters  or  circulates  such  a  letter,  message  or  paper,  know- 
ing that  the  same  has  been  so  falsely  signed ;  or, 

3.  Knowingly  circulates  any  false  statement,  rumor,  or 
intelligence ; 

Is  punishable  by  a  fine  of  not  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  three  years,  or  both. 
8  R  S.,  947,  §§  61,  62;  Laws  1879,  ch.  440. 

§  436.  Eaves-dropping.  —  A  person,  who  secretly  loiters 
about  a  building,  with  intent  to  overhear  discourse  therein,  and 
to  repeat  or  publish  the  same  to  vex  or  annoy  or  injure  others,  is 
guilty  of  a  misdemeanor. 

New. 

§  437.  Destrojring  invoice.  —  A  person  who  willfully  de- 
stroys or  suppresses  an  invoice,  bill  of  lading  or  other  document, 
writing  or  thing  whatever,  which  tends  to  show  the  ownership  of 
wrecked  property,  is  guilty  of  a  misdemeanor. 

1  R  L.,  08,  §§  1,  26. 

§  438.  False  labels.  — A  person  who,  with  intent  to  defraud, 
either 

1.  Puts  upon  an  article  of  merchandise,  or  upon  a  cask,  bottle, 
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stopper,  vessel,  case,  cover,  wrapper,  package,  band,  ticket,  label, 
or  other  thing,  containing  or  covering  such  an  article,  or  with 
which  such  an  article  is  intended  to  be  sold,  or  is  sold,  any  false 
description  or  other  indication  of  or  respecting,  the  number, 
quantity,  weight  or  measure  of  such  article,  or  of  any  part 
thereof ;  or  the  place  or  country  where  it  was  manufactured  or 
produced;  or  the  quality  or  grade  of  any  such  article,  if  the 
quality  or  grade  thereof  is  required  by  law  to  be  marked, 
branded  or  otherwise  indicated  on  or  with  such  article ;  or 

2.  Sells  or  offers  for  sale  an  article,  which  to  his  knowledge  is 
falsely  described  or  indicated  upon  any  such  package  or  vessel 
containing  the  same,  or  label  thereupon,  in  any  of  the  particulars 
specified  in  this  section,  in  a  case  where  the  punishment  for  such 
offense  is  not  specially  provided  for  otherwise  by  statute  ; 

Is  guilty  of  a  misdemeanor. 

2  R  a,  248,  §§  1-17;  Laws  1862,  eh.  806,  §§  1,  2,  3;  see  Code  Grim. 
Proc,  §56;  %S80,post. 

To  render  a  person  liable  under  this  section,  there  must  be  shown  an  intent 
to  defraud  some  person  or  body  corporate  by  the  use  of  the  false  label,  etc 
(Low  V.  Ball,  47  N.  Y.,  104;  see,  also.  Mayor,  etc.,  v.  Niekols,  4  Hill,  209; 
Budder  v.  Huntington,  3  Sandf.,  252;  Broton  v.  Mercer,  87  N.  Y.  Supr.,  265.) 

Courts  of  equity  will  interfere  to  prevent  one  person  from  simulating  the 
label  of  another,  if  it  is  such  as  is  likely  to  deceive  an  ordinarily  careful  per- 
son.   (Knight  v.  (JunningJujm,  6  Hun,  106;  Williams  v.  Spence,  25  How.,  866.) 

§  4S9.  Skimmed  milk.  —  A  person  who  sells,  or  offers  for 
sale,  milk  from  which  the  whole  or  part  of  the  cream  has  been 
skimmed  or  removed,  without  disclosing  the  fact,  or  having  a 
mark  or  label,  plainly  and  legibly  stating  the  fact,  conspicuously 
affixed  to  every  can  or  vessel  containing  the  same,  under  circum- 
stances not  constituting  an  offense,  for  the  punishment  of  which 
provision  is  otherwise  specially  made  by  statute,  is  guilty  of  a 
misdemeanor. 

1  R.  S.,  1106,  g  40;  Laws  1878,  ch.  220;  Laws  1869,  ch.  563,  §  1;  Laws  1865, 
ch.  638. 

(a)  Indictment  to  aver  intent. —  To  authorize  a  conviction  under  the 
act  to  prevent  the  adulteration,  etc. ,  of  milk,  it  must  be  averred  in  the  indict- 
ment that  the  milk  adulterated  was  designed  for  sale  or  exchange.  (People  v. 
Fauerbaek,  6  Park.,  811.) 

(b)  Authority  and  consent. —  To  render  a  party  liable  under  this  section, 
it  must  be  shown  that  the  offense  was  committed  by  his  authority  or  with  his 
knowledge  and  consent  ( Verona  Central  Cheeee  Co,  v.  Murtaugh,  60  N.  T.,  314.) 

His  knowtedge,  however,  may  be  inferred  from  circumstances.    (Id,) 
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« 

§  440.  Master  of  vessel  bringing  foreign  convict.  —  A 

person,  being  the  master  or  commander  of  any  vessel,  or  boat, 
arriving  from  a  foreign  country,  who  knowingly  brings  into  this 
state  a  person  who  has  been,  or  is  a  foreign  convict  of  any  offense, 
which,  if  committed  in  this  state,  would  be  punishable  therein,  is 
guilty  of  a  misdemeanor. 
8  R  8.,  978,  §  67;  Laws  1888,  ch.  280,  §  1. 

§  441.  Non-resident   taking  or  planting  oysters.  —  A 

person,  who  not  being  at  the  time  an  actual  inhabitant  and  resi- 
dent of  this  stiate,  plants  oysters  in  the  waters  of  this  state,  with- 
out the  consent  of  the  owner  of  the  same,  or  of  the  shore,  or 
gathers  oysters  or  other  shell  fish  from  their  beds  of  natural 
growth,  in  any  such  waters  on  his  own  account  or  for  his  own 
benefit,  or  the  benefit  of  a  non-resident  employer,  is  guilty  of  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding  six 
months,  or  by  fine  not  exceeding  one  hundred  dollars,  or  both. 

Laws  1878,  ch.  802;  Laws  1879,  ch.  87;  Laws  1851,  ch.  478,  g  8;  2  Laws 
1866,  ch.  758,  §  1;  Code  Crim.  Proc,  §  56. 

Any  citizen  has  a  right  to  acquire  property  in  oysters  which  he  has  plant43d 
upon  a  bed  distinctly  designated  by  stakes,  and  where  no  oysters  were  grow- 
ing at  the  time.    (McCa/rty  v.  Roleman,  10  W.  D.,  501.) 

It  is  a  misdemeanor  to  carry  away  oysters  so  planted.    {Id.) 

§  442.  Use  of  certain  dredges.  —  A  person  who  uses  a 
dredge  or  drag  operated  by  steam,  or  any  dredge  or  drag  weigh- 
ing over  thirty  pounds,  for  the  purpose  of  catching,  or  taking 
oysters  or  other  shell  fish,  in  the  waters  of  this  state,  is  guilty  of 
a  misdemeanor. 

Laws  1878,  ch.  802,  §§  2,  8. 

§  443.  Mock  auctions.  —  A  person  who  buys  or  sells,  or  pre- 
tends to  buy  or  sell,  any  goods,  wares,  or  merchandise,  or  any 
species  of  property,  except  ships,  vessels,  or  real  or  leasehold 
estate,  exposed  for  sale  by  auction,  if  an  actual  sale,  purchase,  and 
change  of  ownership  therein  does  not  thereupon  take  place,  is 
guilty  of  a  misdemeanor,  punishable  by  imprisonment  for  thirty 
days,  or  by  fine  not  exceeding  one  hundred  dollars,  or  both. 

2  R.  8.,  240,  §  68;   Laws  1858,  ch.  188,  §  1;  §  574,  post;   Banney  v.  FeopU, 
22  N.  Y.,418. 

§  444.  Interfering  with  navigation.  —  A  person  who 
throws,  or  causes,  or  permits  to  be  thrown,  from  any  boat,  scow, 
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or  other  vessel,  or  in  any  other  manner,  into  any  of  the  navigable 
waters  of  this  state,  including  bays,  sounds  and  harbors,  any 
earth,  ashes,  cinders,  stone,  or  other  material,  or  who  builds  any 
structure  therein,  which  will  in  any  manner  lessen  the  depth  of 
such  waters,  or  interfere  with  the  free  and  safe  navigation  thereof, 
is  guilty  of  a  misdemeanor. 

Laws  1880,  eh.  463;   Laws  1878,  ch.  718,  §  6;   Laws  1875,  ch.  236;   Laws 
1876,  ch.  876;  Laws  1870,  ch.  215;  §  890,  aiOe. 

%  445.  Maintaining  private  insane  asylums.  —  A  person 
who  conducts  or  maintains  a  private  insane  asylum,  or  institution 
for  the  care  or  treatment  of  persons  of  unsound  mind,  without  a 
license  issued  and  granted  to  such  person  according  to  law,  is 
guilty  of  a  misdemeanor. 

2  R.  8.,  460,  §  28;  Id,,  8?9,  §  1;  Laws  1873,  ch.  571,  §  9. 


§  446.  Entry  into  agricultural  fedr  grounds. — ^A  person 
who  wrongfully  and  fraudulently  enters  any  agricultural  fair 
grounds,  without  paying  the  entrance  fee,  is  guilty  of  a  mis- 
demeanor. 

2  R  8.,  775,  §  14;   Laws  1859,  ch.  36,  §  2;  Laws  1869,  ch.  326;  see  Magat- 
ering  v.  Staples,  7  Lans.,  145. 

§  447.  Drugging  person,  etc.  — A  person  who  administers 
any  drug  or  stupefying  substance  to  another,  with  the  intent, 
while  such  person  is  under  the  influence  thereof,  to  induce  such 
person  to  enter  the  military  or  naval  service  of  the  United  States, 
of  this  state,  or  any  other  state,  country  or  government,  is  guilty 
of  a  misdemeanor. 

8  R  8.,  951,  §  67;  Laws  1864,  ch.  391,  g  2;  see  §  218,  subd.  2,  ante. 
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TITLE  XIIL 

OP  CBIME8  AGAINST  THE  PUBLIC  PEACE. 

Sbction  448.  Disturbing  lawful  meetings. 

449.  "  Riot "  defined. 

450.  Punishment  of  riot. 

451.  Unlawful  assemblies. 

452.  Disguised  and  masked  persons,  etc. 

458.  Allowing  masquerades  to  be  held  in  places  of  public  resort 
454  Remaining  present  at  place  of  riot,  etc.,  after  warning. 

455.  Remaining  present  at  a  meeting,  originally  lawful,  after  it  has 

adopted  an  imlawful  purpose. 

456.  Refusing  to  assist  in  arresting  rioter. 

457.  Combinations  to  resist  execution  of  process. 

458.  Prize  fighting,  aiding  therein,  etc, 

459.  What  is  a  challenge. 

460.  Betting  or  stakeholding  on  fight. 

461.  Fight  out  of  state. 

462.  Indictment. 

468,  464.  Apprehension  of  persons  about  to  fight, 

465.  Forcible  entry  and  detainer. 

466.  Returning  to  take  possession  of  lands  after  being  removed  by 

legal  process. 

467.  Unlawful  intrusion,  etc. 

468.  Discharging  fire-arms  in  public  places. 

469.  Witness*  privilege. 

§  418.  Disturbing  lawful  meetiiigs.  — ^A  person  who,  with- 
out authority  of  law,  willfully  disturbs  any  assembly  or  meeting, 
not  unlawful  in  its  character,  is  guilty  of  a  misdemeanor. 

8  a  S.,  951,  §  67;  2  R.  L.,  194,  §  4;  Laws  1824,  p.  874;  §  274,  anU. 

(a)  Belig^iouB  meetings.  —  Beligious  public  meetings  prptected  by  the 
statute.  (LindenmuUer  y.  People,  88  Barb.,  548;  2  Grant  Cas.,  406;  58  Ind., 
68;  53  Me.,  125;  Com.  v.  ffoxeyy  16  Mass.,  885.) 

( b )  Town  meetin^B. —  Town  meetings  for  public  business  also.  (16  Mass., 
885.) 

Also  meetings  of  school  directors.    (59  Penn.  St.,  266.) 

(c)  Must  tend  to  disturb.  —  The  natural  tendency  of  the  act  must  be  to 
disturb  the  assemblage.    (28  Ind.,  864.) 

The  disturbance  must  be  willful  or  designed.    (1  Gray,  480.) 

§  449.  "Blot "  defined.  —  Whenever  three  or  more  persons, 
having  assembled  for  any  purpose,  disturb  the  public  peace,  by 
using  force  or  violence  to  any  other  person,  or  to  property,  or 
threaten  or  attempt  to  commit  such  disturbance,  or  to  do  an 
imlawful  act  by  the  use  of  force  or  violence,  accompanied  with 
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the  power  of  immediate  execution  of  each  threat  or  attempt, 

they  are  guilty  of  riot. 

New  in  form.    (4  Black.  Com.,  146.) 

(a)  Three  persoxui  neceesary.  —  If  a  crowd  of  three  or  more  persons 
make  an  attack  upon,  with  a  preconceived  determination  to  make  an  assault, 
and  accomplish  the  unlawful  act,  and  the  defendants  or  any  of  them  partici- 
pated in  the  unlawful  proceedings,  they  are  guUty  of  the  crime  of  riot.  (J^ 
pU  Y.  WhiU,  65  Barb.,  606.) 

{h)  Previous  design uxmeceBsary.  —  It  requires  no  previous  design  or 
preconcert  in  order  to  constitute  a  riot;  concert  of  action  is  enough.  (pBopU 
V.  Ferri9,  4  Hall  L.  J.,  209.) 

{g)  Mere  presence.  —  Mere  presence  at  the  scene  of  riot  not  enough; 
offender  must  have  taken  some  active  part.    (Scot^9  case,  2  C.  H.  Rec.,  2o.) 

(d)  Kiot  defined. — A  riot  is  a  tumultuous  disturbance  of  the  peace  by 
persons  assembled  by  their  own  authority,  with  intent  of  putting  their  designs 
into  execution  in  a  violent  manner.  (6  Blackf.,  865;  Btdte  v.  Brooks,  1  Hill 
(S.  0.);  361;  5  111.,  180;  4  Ind.,  689;  10  Mass.,  618;  8  Rich.,  887.) 

(e)  Force  necessary.  —  There  must  be  force  or  violence  or  acts  tending 
thereto,    (dm.  v.  Runnels,  10  Mass.,  518;  11  Ind.,  234;  33  Me.,  664) 

Any  attempt  to  commit  violence.  (70  N.  C,  66;  State  v.  BraeU,  8  Rich., 
837;  State  v.  CoU,  2  McCord,  117.) 

It  has  been  held  that  the  originator  of  a  riot  is  liable  for  the  whole.  (State 
V.  Blau,  13  Rich..  93;  8  CoxC.  C,  288.) 

A  police  force  called  together  under  color  of  authority  not  a  riotous  assem- 
blage.   {Slater  v.  Wood,  9  Bosw.,  16.) 

§  450.  Punishment  of  riot.  —  A  person  ^ilty  of  riot,  or  of 
participating  in  a  riot,  either  by  being  personally  present,  or  by 
instigating,  promoting,  or  aiding  the  same,  is  punishable  as 
follows : 

1.  If  the  purpose  of  the  assembly,  or  of  the  acts  done  or 
threatened  or  intended  by  the  persons  engaged,  is  to  resist  the 
enforcement  of  a  statute  of  this  state,  or  of  the  United  States, 
or  to  obstruct  any  public  officer  of  this  state,  or  of  the  United 
states,  in  serving  or  executing  any  process  or  other  mandate  of  a 
court  of  competent  jurisdiction,  or  in  the  performance  of  any 
other  duty ;  or  if  the  oflEender  carries,  at  the  time  of  the  riot, 
fire-arms  or  any  other  dangerous  weapon,  or  is  disguised;  by 
imprisonment  for  not  more  than  five  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment ; 

2.  In  any  other  case,  if  the  offender  directs,  advises,  encourages, 
or  solicits  other  persons,  present  or  participating  in  the  riot  or 
assembly,  to  acts  of  force  or  violence,  by  imprisonment  for  not 
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more  tlian  two  years,  or  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  both  snch  fine  and  imprisonment ; 

3.  In  any  case,  not  embraced  within  the  foregoing  subdivisions 
of  this  section,  by  imprisonment  for  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment. 

New  in  form.    (See  Laws  1845,  ch.  8,  §7.) 

Riot  at  common  law  is  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment.   (6Car.  ifcP.,  81.) 

AU  who  encoura^,  incite,  promote  or  take  partr  therein  are  indictable  as 
principals.  (PeopU  v.  W7dU,  55  Barb.,  606;  88  Me.,  496;  11  Mete.,  66;  9  Mi\, 
268.) 

Mere  presence  alone  not  sufficient.  (11  Cox  C.  C,  880;  ScoWb  eate,  2  G.  H. 
Rec.,  25.) 

Women  may  be  guilty  of  the  offense  at  common  law.  (2  Ld.  Raymond. 
1284)  Also  a  minor.  (1  Arch.  G.  Pr.,  18.)  But  an  infant  under  the  age  of 
discretion  cannot    (2  Ld.  Raym.,  1284.) 

§  451.  (Amended  1882.)  Unlawftil  assemblies.— Whenever 
three  or  more  persons 

1.  Assemble  with  intent  to  commit  any  unlawful  act  by 
force;  or, 

2.  Assemble,  with  intent  to  carry  out  any  purpose,  in  such  a 
manner  as  to  disturb  the  public  peace ;  or, 

3.  Being  assembled,  attempt  or  threaten  any  act  tending 
towards  a  breach  of  the  peace,  or  an  injury  to  person  or  property, 
or  any  unlawful  act,  such  an  assembly  is  unlawful,  and  every 
person  participating  therein  by  bis  presence,  aid  or  instigation  is 
guilty  of  a  misdemeanor. 

But  this  section  shall  not  be  so  construed  as  to  prevent  the 
peaceable  assembling  of  persons  for  lawful  purposes  of  protest 
or  petition. 

Laws  1845,  ch.  8,  §  1;  4  Black.  Com.,  146. 

A  police  force  collected  for  a  certain  purpose  under  color  of  authority, 
though  unlawful,  does  not  amount  to  an  unlawful  assembly. 

The  collection  of  a  crowd  in  a  public  street  to  listen  to  a  temperance  lecture 
is  an  unlawful  assembly.    (FcUeon^  v.  Steers,  8  Luz.  L.  Obs.,  163.) 

§  452.  Disguised  and  masked  persons,  etc.  —  An  assem- 
blage in  public  houses  or  other  places  of  three  or  more  persons 
disguised  by  having  their  faces  painted,  discolored,  colored  or 
concealed,  is  unlawful,  and  every  individual  so  disguised,  present 
thereat,  is  guilty  of  a  misdemeanor;  but  nothing  contained  in 
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this  section  shall  be  constraed  as  prohibiting  any  peaceful  assem- 
blage for  a  masquerade  or  fancy  dress  ball  or  entertainment,  or 
any  assemblage  therefor  of  persons  masked,  or  as  prohibiting  the 
wearing  of  masks,  fancy  dresses,  or  other  disguise  by  persons  on 
their  way  to  or  returning  from  such  ball  or  other  entertainment ; 
if,  when  such  masquerade,  fancy  dress  ball  or  entertainment  is 
held  in  any  of  the  cities  of  this  state,  permission  is  first  obtained 
from  the  police  authorities  in  such  cities  respectively  for  the 
holding  or  giving  thereof,  under  such  regulations  as  may  be  pre- 
scribed by  such  police  authorities. 
1  Laws  1876,  ch.  8;  Laws  1845,  ch.  8,  §  6. 


§  453.  Allowing  masquerades  to  be  held  in  places  of 
public  resort.  —  A  person  being  a  proprietor,  manager  or 
keeper  of  a  theater,  circus,  public  garden,  public  hall,  or  other 
place  of  public  meeting,  resort  or  amusement,  for  admission  to 
which  any  price  or  payment  is  demanded,  who  permits  therein 
any  assemblage  of  persons  masked,  prohibited  in  this  title,  is 
guilty  of  a  misdemeanor,  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  two  years,  or  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  five  thousand  dollars  and  not 
less  than  one  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Laws  1829,  ch.  270,  amending  Laws  1868,  ch.  859;  Laws  1876,  ch.  1,  amend- 
ing Laws  1845,  ch.  8. 

§  454.  Remaining  present  at  place  of  riot,  etc.,  after 
warning. — A  person,,  remaining  present  at  the  place  of  an 
unlawful  assembly  or  riot,  after  the  persons  assembled  have  been 
warned  to  disperse  by  a  magistrate  or  public  officer,  is  guilty  of  a 
misdemeanor,  unless  as  a  public  officer,  or  at  the  request  or  com- 
mand of  a  public  officer,  he  is  endeavoring  or  assisting  to  disperse 
the  same,  or  to  protect  persons  or  property,  or .  to  arrest  the 
oflFenders. 

New.    (See  Code  Grim.  Proc.,  §  106.) 

§  455.  Remaining  present  at  place  of  a  meeting,  origi- 
nally lawftil,  after  it  has  adopted  an  unlawful  purpose. — 

Where  three  or  more  persons  assemble  for  a  lawful  purpose,  and 
afterwards  proceed  to  commit  an  act  that  would  amount  to  a  riot, 
if  it  had  been  the  original  purpose  of  the  meeting,  every  person 
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who  does  not  retire  when  the  change  of  purpose  is  made  known, 
or  such  act  is  committed,  except  public  officers  and  persons  assist- 
ing them  in  attempting  to  disperse  the  assembly,  is  guilty  of  a 
misdemeanor. 
See  Laws  1845,  ch.  8,  §§  2, 8;  2  R.  8.  (Edm.),  460,  §  82. 

§  456.  B.efiisiiig  to  assist  in  arresting  rioter.  —  A  person, 
present  at  the  place  of  an  unlawful  assembly  or  riot,  who,  being 
commanded  by  a  duly  authorized  public  officer  to  act  or  aid  in 
suppressing  the  riot,  or  in  protecting  persons  or  property,  or  in 
arresting  a  person  guilty  of  or  charged  with  participating  in  the 
unlawful  assembly  or  riot,  neglects  or  refuses  to  obey  such  com- 
mand,  is  guilty  of  a  misdemeanor. 

New  in  form.    (See  2  R.  B.  [Edm.],  460,  §  82;  Code  Crim.  Proc.,  §  108. 

§  457.  Combinations  to  resist  execution  of  process.  — 

A  person,  who  enters  into  a  combination  with  another  to  resist 

the  execution  of  any  legal  process,  or  other  mandate  of  a  court 

of  competent  jurisdiction,  under  circumstances  not  amounting  to 

a  riot,  is  guilty  of  a  misdemeanor. 

8  R  B.,  979,  §  76;  2  R.  B.  (Edm.),  460,  §§  81-«8;  Code  Crim.  Proc., 
§§  102,  103. 

§  458.  Prize  flghtii^,  aiding  therein,  etc.  —  A  person  who, 
within  this  state,  engages  in,  instigates,  aids,  encourages  or  docs 
any  act  to  further  a  contention  or  fight  without  weapons  between 
two  or  more  persons,  or  a  fight  commonly  called  a  ring  or  prize 
fight,  either  within  or  without  the  state,  or  who  sends  or  publishes 
a  challenge  or  acceptance  of  a  challenge  for  such  a  contention  or 
fight,  or  carries  or  delivers  such  a  challenge  or  acceptance,  or 
trains  or  assists  any  person  in  training  or  preparing  for  such  a 
contention  or  fight,  is  guilty  of  a  misdemeanor. 

8  R.  8.,  963,  §  8;  Laws  1866,  ch.  98,  §1;  Laws  1800,  ch.  141 ;  see  §  234,  ant4i. 

An  affray  is  a  fighting  in  a  public  place  by  mutual  consent  to  the  terror  of 
the  people.  (6  Dana,  296;  5  Humph.,  519;  6  Yerg.,  356;  18  Gki.,  822;  53  Ala., 
640;  10  Mass.,  518.) 

The  place  of  fighting  must  be  public.  (21  Ala.,  218;  13  Ga.,  322;  8  Humph., 
84;  22Ind.,206.) 

§  459.  What  is  a  challenge. —  Any  words  spoken  or  written, 
or  any  signs  uttered  or  made  to  any  person,  expressing  or  imply- 
ing, or  intended  to  express  or  imply  a  desire,  request,  invitation 
or  demand  to  engage  in  any  fight,  such  as  is  mentioned  in  section 
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four  hnndred  and  fif ty-^ight,  are  to  be  deemed  a  challenge  within 

the  meaning  of  that  section. 

See  Laws  1828,  p.  431,  §  2;  2  R  8.  (Edm.),  708,  §  2;  see  §  284,  anU, 

It  is  the  province  of  the  jury  to  determine  whether  the  writing  was  intended 

as  a  challenge.    (Woo^s  caw,  3  0.  H.  Rec.,  189.) 
What  constitutes  a  challenge  to  fight  a  duel  and  its  effect.    {Ba/rker  v.  People^ 

3  Cow.,  386;  20  Johns.,  457;  People  v.  Ba/rker,  2  Wh.  Or.  C,  19 ;  NorUm'e  case, 

3  C.  H.  Rec,  90.) 


§  460.  Betting  or  stake-holding  on  fight. —  A  person  who 
bets,  stakes,  or  wagers  money  or  other  property  upon  the  result 
of  such  a  fight  or  encounter,  or  who  holds  or  undertakes  to 
hold  money  or  other  property  so  staked  or  wagered,  to  be  deliv- 
ered to  or  for  the  benefit  of  the  winner  thereof,  is  guilty  of  a 
misdemeanor. 
New. 

§  461.  Fight  out  of  state. —  A  person  who  leaves  -the  state, 
with  intent  to  elude  any  provision  of  this  title,  or  to  commit  any 
act  without  the  state  which  is  prohibited  by  this  title,  or  who, 
being  a  resident  of  this  state,  does  any  act  without  the  state  which 
would  be  punishable  by  the  provisions  of  this  title,  if  committed 
within  the  state,  is  guilty  of  the  same  offense  and  subject  to  the 
same  punishment,  as  if  the  act  had  been  committed  within  this 
state. 

8  R.  8.,  968,  §  5;  2  R  S.  (Ekim.),  708,  §  5;  Laws  1816,  ch.  4,§  6;  see  §§  185; 
239,  arUe;  Code  Grim.  Proc,  §  183. 

§  462.  Indictment. —  An  indictment  for  an  offense,  specified 
in  the  last  section,  may  be  tried  in  any  county  within  the  state. 
3  R  S.,  963,  §  6;  see  §  840,  arUe;  Code  Crim.  Proc,  §  183. 

§  463.    Apprehension  of  persons  about  to  fight.  —  A 

magistrate  having  power  to  issue  warrants  in  criminal  cases,  to 
whom  it  is  made  to  appear  that  there  is  reasonable  ground  to 
apprehend  that  an  offense  specified  in  sections  four  hundred  and 
fifty-eight,  four  hundred  and  sixty  and  four  hundred  and  sixty- 
one  is  about  to  be  committed  within  his  jurisdiction,  or  by  any 
person  being  within  his  jurisdiction,  must  issue  his  warrant  to  a 
sheriff  or  constable,  or  other  proper  officer,  for  the  arrest  of  the 
person  or  persons  so  about  to  offend.  Upon  a  person  being 
arrested  and  brought  before  him  by  virtue  of  the  warrant,  he 
must  inquire  into  the  matter,  and  if  it  appears  that  there  is  rea- 
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sonable  ground  to  believe  that  the  person  arrested  is  about  to 
commit  any  offense,  the  magistrate  must  require  him  to  give  a 
bond  to  the  people  of  the  state  in  such  a  sum,  not  exceeding  one 
thousand  dollars,  as  the  magistrate  may  fix,  either  with  or  with- 
out sureties  in  his  discretion,  conditioned  that  such  person  will 
not,  for  one  year  thereafter,  commit  any  such  offense. 

New  in  fonn.  (8  R  S.,  963,  §  9;  Laws  1859,  ch.  87,  §  2;  also  Laws  1856, 
oh.  98,  §  2.) 

§  464.  Apprehension  of  persons  about  to  fight.  —  If  the 

person  arrested,  as  prescribed  in  the  last  section,  does  not  furnish 
a  bond  as  prescribed  therein,  within  a  time  fixed  by  the  magis- 
trate, the  latter  must  commit  him  to  the  county  jail,  there  to 
remain  until  discharged  by  a  court  of  record  having  criminal 
jurisdiction.  A  person  so  committed  may,  at  any  time,  be  dis- 
charged upon  a  writ  of  habeas  corpus^  upon  his  executing  the 
bond  required  by  the  committing  magistrate.  If  the  bond  is 
required  to  be  given  with  one  or  more  sureties,  the  surety  or 
sureties  must  be  approved  by  the  oflScer  taking  the  same. 
8  R  S.,  968,  §  9;  Laws  1859,  ch.  87,  §  2;  also  Laws  1856,  ch.  98,  §  2. 

(a)  What  constitutes. — To  constitute  a  forcible  entry  and  detainer,  force 
is  necessary;  a  naked  trespass  not  sufficient.  {People  v.  Smith,  24  Barb.,  16; 
People  V.  Fidd,  1  Lans.,  222;  State  v.  Pearson,  2  N.  H.,  550.) 

(b)  Peaceable  poBBession.  —  Any  person  in  the  peaceable  possession  of 
the  lands  at  time  of  a  forcible  entry  may  proceed  under  the  statute.  {People 
V.  Van  Nostrand,  9  Wend.,  50;  PeopU  v.  Ga/rter,  29  Barb.,  208.) 

A  party  in  possession  may  use  force  to  repel  an  attempt  to  dispossess  him 
without  process.    {Mickle's  case,  1  C.  H.  Rec.,  96;  Mickle  v.  Edwards,  Id.,  119.) 

{e)  Seizure  or  posBession. —  An  indictment  must  aver  a  seizure  or  pos- 
session on  part  of  complainant.  {People  v.  SJiaw,  1  Cai.,  125;  People  v.  Beed, 
11  Wend.,  157;  People  v.  Leonard,  11  Johns.,  504;  Carter  v.  Newbold,  7  How., 
166;  People  v.  Field,  52  Barb.,  198;  58  id.,  270;  1  Lans.,  222.) 

An  averment  of  lawful  possession  is  sufficient.  {People  v.  Beed,  11  Wend., 
157.) 

A  defendant  may  controvert  the  title  of  the  prosecutor.  {Psople  v.  Godfrey, 
1  Hall,  240;  People  v.  Bi/ikert,  8  Cow.,  226;  piople  v.  Wilson,  13  How.,  446.) 

{d)  Detainer  only. —  On  an  indictment  for  forcible  entry  and  detainer 
the  defendant  may  be  convicted  of  detainer  only.  {People  v.  ArUhony,  4 
Johns.,  198;  PeopU  v.  BU^rt,  8  Cow.,  226;  Peop^  v.  Godfrey,  1  Hall,  240; 
Matthews  v.  FersteU,  8  Leg.  Inst,  22.) 

§  465.  Forcible  entry  and  detainer.  —  A  person  guilty  of 
uging,  or  of  procuring,  encouraging  or  assisting  another  to  nse, 
any  force  or  violence  in  entering  upon  or  detaining  any  lands  or 
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other  possessions  of  another,  except  in  the  eases  and  the  manner 
allowed  by  law,  is  guilty  of  a  misdemeanor. 
8  R  8.,  820,  §  1. 

§466.  Betuming  to  take  possession  of  lands  after 
being  removed  by  legal  process.  —  A  pereon  who  has  been 
removed  from  any  lands  by  process  of  law,  or  who  has  removed 
from  any  lands  pursuant  to  the  lawful  adjudication  or  direction 
of  any  court,  tribunal  or  officer,  and  who  afterwards,  without 
authority  of  law,  returns  to  settle  or  reside  upon  or  take  posses- 
sion of  such  lands,  is  guilty  of  a  misdemeanor. 

1  R.  8.,  600,  §  67;  2  R.  8.  (Edm.)^  623,  §  2;  1  R  L.,  96,  §  2. 

§  467.  Unlawful  intrusion,  etc.  —  A  person  who  intrudes 
upon  any  lot  or  piece  of  land  within  the  bounds  of  the  city  or  vil- 
lage, without  authority  from  the  owner  thereof,  or  who  erects  or 
occupies  thereon  any  hut,  or  other  structure  whatever,  without 
such  authority;  and  a  person  who  places,  erects  or  occupies 
within  the  bounds  of  any  street  or  avenue  of  a  city  or  village, 
any  hut,  or  other  structure,  without  lawful  authority,  is  guilty  of 
a  misdemeanor. 
3  H.  8.,  984,  §  109;  see  §  640,  subd.  9,  post. 

§  468.  Dischaiging  fire-arms  in  public  places.  —  A  per- 
son who  willfully  discharges  any  species  of  fire-arms,  air-gun  or 
other  weapon,  or  throws  any  other  deadly  missile  in  any  public 
place,  or  in  any  place  where  there  is  any  person  to  be  endangered 
thereby,  although  no  injury  to  any  person  shall  ensue,  is  guilty  of 
a  misdemeanor. 

New. 

§  469.  Witness'  privil^^.  —  No  person  shall  be  excused 
from  giving  evidence  upon  an  investigation  or  prosecution  for 
any  of  the  offenses  specified  in  this  title,  upon  the  ground  that 
the  evidence  might  tend  to  convict  him  of  a  crime.  But  such 
evidence  shall  not  be  received  against  him  upon  any  criminal 
proceeding. 

8  R  8.,  964,  §  12;  see  §  712,  nosL 
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TITLE  XIV. 

OF  CRIMES  AGAINST  THE  EEVENUB  AND  PEOPEBTY  OP  THE 

STATE. 

Section  470.  Misappropriation,  etc.,  and  falsification  of  accounts  by  public 

officers. 

471.  Other  violations  of  laws. 

472.  Misappropriation,  etc.,  by  county  treasurer. 

473.  Officer  authorized  to  make  any  sale,  lease  or  contract,  becom- 

ing interested  under  it. 

474.  County  clerks  omitting  to  publish  statement  required  by  law. 
476.  Obstructing  officer  in  collecting  revenue. 

476.  Delivering  false  bill  of  lading  to  canal  collector. 

477.  Weighmaster  making  false  entry  of  weight  of  canal  boat 

478.  Canal  officer  concealing  frauds  upon  the  revenue. 

479.  Willful  injuries  to  the  canals. 

480.  Drawing  off  water  from  canals. 

481.  Canal  officer  accepting  bribe  to  aUow  water  to  be  drawn  off 

from  canals. 
483.  Fraudulent  appropriation  of  lost  treasure,  or  waived  property. 

483.  Injuries  to  the  salt  works. 

484.  Seizing  military  stores  belonging  to  the  state. 

485.  Making  false  statement  in  reference  to  taxes. 

§  470.  Misappropriation,  etc.,  and  falsification  of  ac- 
counts by  public  officers.  —  A  public  officer,  or  a  deputy,  or 
clerk  of  any  such  officer,  and  any  other  person  receiving  money 
on  behalf  of,  or  for  account  of  the  people  of  this  state,  or  of  any 
department  of  the  government  of  this  state,  or  of  any  bureau 
or  fund  created  by  law,  and  in  which  the  people  of  this  state  are 
directly  or  indirectly  interested,  or  for  or  on  account  of  any  city, 
county,  village  or  town,  who 

1.  Appropriates  to  his  own  use,  or  to  the  use  of  any  person 
not  entitled  thereto,  without  authority  of  law,  any  money  so 
received  by  him  as  such  officer,  clerk  or  deputy,  or  otherwise ;  or, 

2.  Knowingly  keeps  any  false  account,  or  makes  any  false 
entry  or  erasure  in  any  account  of,  or  relating  to,  any  money  so 
received  by  him,  or, 

3.  Fraudulently  alters,  falsifies,  conceals,  destroys  or  obliterates 
any  such  account ;  or, 

4.  Willfully  omits  or  refuses  to  pay  over  to  the  people  of  this 
state  or  their  officer  or  agent  authorized  by  law  to  receive  the 
same,  or  to  such  city,  village,  county  or  town,  or  the  proper  officer 
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or  authority  empowered  to  demand  and  receive  the  same,  any 
money  received  by  him  afi  such  oflScer  when  it  is  his  duty 
imposed  by  law  to  pay  over,  or  account  for,  the  same ; 

Is  guilty  of  felony. 

1  R.  8.,  540,  §  28;  a  R  S.,  54,  §  26;  see  §  114,  subd.  2,  anU;  §  515,  pott. 

§  471.  Other  violations  of  law. — An  officer  or  other  person 
mentioned  in  the  last  section  who  willfully  disobeys  any  provision 
of  law  regulating  his  ofScial  conduct,  in  cases  other  than  those 
specified  in  that  section  is  guilty  of  a  misdemeanor,  punishable 
by  a  fine  not  exceeding  one  thousand  dollars,  or  imprisonment 
not  exceeding  two  years,  or  both. 

Id. 

§  472.  MlBappropriation,  etc.,  by  county  treasurer.  — 

A  county  treasurer,  who  willfully  misappropriates  any  moneys, 
funds  or  securities,  received  by  or  deposited  with  him  as  such 
treasurer,  or  who  is  guilty  of  any  other  malfeasance  or  willful 
neglect  of  duty  in  his  office,  is  punishable  by  a  fine  not  less  than 
five  hundred  dollars  nor  more  than  ten  thousand  dollars,  or  by 
imprisonment  in  a  state  prison  not  less  than  one  year  or  more 
than  five  years,  or  by  both  such  fine  and  imprisonment. 
Laws  1875,  cIl  605;  Laws  1877,  clu  486,  §  8,  amended. 

§  473.  Officer  authorized  to  make  any  sale,  lease  or 
contract,  becoming  interested  under  it.  —  A  public  officer, 
who  is  authorized  to  sell  or  lease  any  property,  or  to  make  any 
contract  in  his  official  capacity,  or  to  take  part  in  making  any 
sucli  sale,  lease  or  contract,  who  voluntarily  becomes  interested 
individually  in  such  sale,  lease  or  contract,  directly  or  indirectly, 
is  guilty  of  a  misdemeanor. 

Laws  1860,  eh.  488;  Laws  1861,  ch.  340;  Laws  1862,  ch.  285. 

Held^  that  the  sale  of  defendant's  property  under  sale  on  execution  to  plain- 
tiff's attorney  is  not  a  sale  absolute  to  said  attorney,  but  in  trust  for  the 
respective  parties.    {People  y.  Baker,  3  Johns.  Ch.,  117.) 

§  474.  County  clerks  omitting  to  publifih  statement 
required  by  law.  —  A  county  clerk  who  willfully  omits  to 
publish  any  statement  required  by  law,  within  the  time  prescribed, 
is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  six  months,  or  both. 
New. 
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§  475.  Obstructing  officer  in  collecting  revenue.  —  A 

person  who  willfully  obstructs  or  hinders  a  public  officer  from 
collecting  any  revenue,  taxes  or  other  sum  of  money  in  which, 
or  in  any  part  of  which  the  people  of  this  state  are  directly  or 
indirectly  interested,  and  which  such  officer  is  by  law  empowered 
to  collect,  is  guilty  of  a  misdemeanor. 
New. 


§  476.  Delivering  false  bill  of  lading  to  canal  collector. 

A  person  whose  duty  it  is  to  deliver  to  any  collector  of  tolls  upon 
any  of  the  canals  belonging  to  this  state,  a  bill  of  lading  of 
any  property  transported  upon  such  canal,  who  delivers  a  false 
bill  of  lading  as  true,  or  makes  or  signs  a  false  bill  of  lading, 
intending  it  to  be  delivered  as  true,  knowing  such  bill  to  be 
false,  is  punishable  by  imprisonment  in  a  state  prison  not  exceed- 
ing two  years,  or  by  a  fine  not  exceeding  three  times  the  value  of 
the  property  omitted  in  such  bill,  or  both. 

IRS.,  693,  §§  293-297;  Laws  1827,  p.  220,  §  1. 

Any  person  who  delivers  a  false  bill  of  lading  as  true,  knowing  it  to  be 
false,  is  liable  in  treble  damages  under  the  statute.  (Dcms  y.  Bemis,  40  N.  T., 
'453,  note.) 


§  477.  Weighmaster  making  false  entry  of  weight  of 
canal  boat. — A  weighmaster  upon  any  of  the  canals  belonging 
to  this  state,  and  a  clerk  of  such  weighmaster,  who  makes  a  false 
entry  of  the  weight  of  any  boat,  or  cargo  of  any  boat,  navigat- 
ing such  canal,  or  who  makes  a  false  certificate  of  the  light 
weight  of  any  boat,  knowing  such  entry  or  certificate  to  be  false, 
is  guilty  of  a  misdemeanor. 

Laws  1861,  ch.  124,  §  4 

§  478.  Canal  officer  concealing  frauds  upon  the  revenue. 

A  public  officer  or  agent  employed  by  the  people  of  this  state  in 
relation  to  the  canals  belonging  to  this  state,  who  knows,  or  has 
good  reason  to  believe  that  any  fraud  upon  the  revenues  of  the 
canals  has  been  committed  or  attempted,  and  who  omits  to  dis- 
close the  same,  and  enforce  the  penalties  therefor,  if  within  his 
power,  is  guilty  of  a  misdemeanor. 
Laws  1855,  ch.  584,  §  4. 

§  479.  Willful  injuries  to  the  canals.  — ^A  person  who, 
without  authority  of  law,  willfully  inflicts  an  injury  upon  any  of 
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the  canals  belonging  to  this  state,  or  disturbs  or  injures  any  of 

the  boats,  locks,  bridges,  buildings,  machinery  or  other  works  or 

erections  connected  with  any  such  canal,  and  in  which  the  people 

of  this  state  have  an  interest,  is  guilty  of  felony. 

IRS.,  700,  §§  366-369;  see  Code  Crira.  Proc,  §  56. 
A  person  does  not  incur  any  penalty  by  driving  upon  the  tow-path  of  the 
canaL    (Smith  v.  Clark,  8  Lans.,  208.) 

§  480.  Drawing  off  water  from  canals.  — A  person  who 
draws  water  from  any  canal  in  this  state,  or  from  a  feeder  or 
reservoir  of  any  canal,  during  the  season  of  navigation  of  the 
canal,  and  to  the  detriment  or  injury  of  the  navigation  thereof, 
without  authority  of  law,  is  punishable  by  imprisonment  in  a 
county  jail  not  less  than  one  year,  and  by  a  fine  not  less  than  one 
thousand  dollars. 

1  a  a,  685,  §  252;  Laws  1860,  ch.  213,  §  5.) 

No  person,  except  by  authority  of  the  legislature,  or  of  the  authorized 
agents  of  the  state,  has  a  right  to  tap  the  state  dam,  and  draw  off  the  waters 
of  the  artificial  pond  which  is  created  by  such  dam  for  public  purposes. 
{Varieky.  Smith,  5  Paige,  136;  see,  also,  Hobinaon  v.  Ohamberlain,  84  N.  Y., 
400;  Lynch  y.  SUyns,  4  Den.,  856;  Ex  parte  MUler,  2  HiU,  418.) 

§  481.  Canal  officer  acceptiiig  bribe  to  allow  water  to  be 
drawn  off  from  canals.  — A  public  officer  or  agent  emplojed 
by  the  people  of  this  state  in  relation  to  the  canals  belonging  to 
the  state,  or  a  contractor  for  canal  repairs,  or  person  having 
charge  of  any  canal,  or  any  part  thereof,  or  of  any  lock,  waste-weir, 
feeder  or  other  work  belonging  thereto,  or  being  employed 
thereon,  who  asks,  or  accepts  or  promises  to  accept  any  bribe  as 
an  inducement  to  permit  water  to  be  drawn  from  a  canal,  feeder 
or  reservoir  in  violation  of  the  last  section ;  and  a  person  who 
gives,  or  offers  or  promises  to  give  to  any  officer  or  person  above 
mentioned,  any  bribe  as  an  inducement  to  him  to  permit  water  to 
be  drawn  from  any  canal,  feeder  or  reservoir  in  violation  of  this 
section,  is  guilty  of  a  misdemeanor. 
1  R  S.,  699,  g  859;  Laws  1879,  ch.  403;  Laws  1860,  ch.  218,  §  6. 

§482.  Fraudulent  appropriation  of  lost  treasure,  or 
waived  property.  —  A  person  who  fraudulently  conceals  or 
appropriates  to  his  own  use  any  lost  treasure  or  any  waived  prop- 
erty belonging  to  this  state  by  virtue  of  its  sovereignty,  is  guilty 
of  a  misdemeanor. 

New. 

13 
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§  4S3.  iQjiiries  to  the  salt  works. — A  person  who  willfully 
burns,  destroys,  or  injures  any  salt  manufactory  connected  with 
the  Onondaga  salt  springs,  or  any  building  appurtenant  to  such 
manufactory  or  any  part  of  such  manufactory,  or  any  of  the 
buildings,  reservoirs,  pumps,  conductors  or  water  conduits, 
belonging  to  this  state,  used  in  the  raising  of  salt  water  for  the 
manufacture  of  salt,  without  authority  of  law,  is  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  five  years. 

Laws  1869,  ch.  846,  §§  62,  J44. 

§  484.  Seizing  military  stores  belonging  to  the  state. 

A  person  who  enters  any  fort,  magazine,  arsenal,  armory,  arsenal 
yard  or  encampment,  and  seizes  or  takes  away  any  arms,  ammu- 
nition, military  stores  or  supplies  belonging  to  the  people  of  this 
state ;  and  a  person  who  enters  any  such  place  with  intent  so  to 
do,  is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
ten  years. 
8R.  S.,  979,  §74. 

§  485.  Making  false  statement  in  reference  to  taxes.  — 

A  person  who,  in  making  any  statement,  ond  or  written,  which 
is  required  or  authorized  by  law  to  be  made  as  the  basis  of  impos- 
ing any  tax  or  assessment,  or  of  an  application  to  reduce  any  tax 
or  assessment,  willfully  makes,  as  to  any  material  matter,  any 
statement  which  he  knows  to  be  false,  is  guilty  of  a  misdemeanor. 
1  R  8.,  979,  §  8. 
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TITL?  XV. 

OF  OBIHES  AGAINST  PBOPSSTY. 

Ohaftbb     L  Arson. 

U.  Burglary  and  housebreaking. 
in.  Forgeiy  and  counterfeiting. 
IV.  Larceny,  including  embezzlement 
Y.  Extortion. 

YI.  False  personation  and  cheats. 

VIL  Fraudulently  fitting  out  and  destroying  ships  and  vessek. 
yin.  Fraudulent  destruction  of  property  insured. 
IX.  False  weights  and  measures. 
X.  Fraudulent  insolvencies  by  individuals. 
XL  Fraudulent  insolvencies  by  corporations,  and  other  frauds  in 

their  management 
YTf,  Frauds  in  the  sale  of  passage  tickets. 
XnL  Frauds  relative  to  documents  of  title  to  merchandise. 
XIV.  Malicious  mischief . 

CHAPTER  L 

AB80N. 

SiBcnoN  486.  Arson  in  flist  degree  defined. 

487.  Arson  in  second  degree. 

488.  Arson  in  third  degree. 

489.  Arson,  how  punished. 

490.  Intent  to  destroy  building  requisita 

491.  Contiguous  buildings. 

492.  "  Night-time '*  defined. 
498.  "  Building  "  defined. 

494.  "  Inhabited  building  "  defined. 

495.  Ownership  of  building. 

§  486.  Arson  in  first  degree  defined,  —  A  person  who  will- 
fnlly  burns,  or  sets  on  fire,  in  the  night-time,  either, 

1.  A  dwelling-honse  in  which  there  is,  at  the  time,  a  human 
being;  or, 

2.  A  car,  vessel,  or  other  vehicle,  or  a  structure  or  building 
other  than  a  dwelling-house,  wherein,  to  the  knowledge  of  the 
offender,  there  is,  at  the  time,  a  human  being ; 

Is  guilty  of  arson  in  the  first  degree. 

8  R  a,  929,  §  9;  Id.,  989,  §  1;  2  R  S.  (Edm.),  678,  §  9;  1  R  L.,  407,  §  1; 
Laws  1878,  ch.  644;  4  Black.  Com.,  221. 

(a)  DweUing^houae  defined.    (See  §  602,  poH,) 

Betting  fire  to  a  building  usually  occupied  by  personB  lodging  therein  is 
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arson  in  the  first  degree,  though  not  a  dwelling-house  in  the  ordinary  accepta- 
tion of  the  term.    (People  v.  Orcut,  1  Park.,  252.) 

It  is  arson  in  the  first  degree  that  the  occupant  of  the  house  was  present 
therein  when  the  house  took  fire,  though  previously  aroused  by  the  alarm. 
{Woodf<yrd  v.  People,  8  Hun,  310.) 

( 5 )  Adjoinizi^  building.  —  Where  fire  is  communicated  to  an  adjoining 
buildmg,  a  party  may  be  indicted  for  firing  the  latter.  {Henrkewy  y.  Peoplls,  2L 
How.,  289.) 

Setting  fire  to  an  inhabited  dwelling-house  is  arson,  though  only  a  part  of 
it  be  consumed.    (People  ▼.  Butler,  16  Johns.,  208:  4  C.  H.  Rec.,  77.) 

(e)  The  value  of  the  property  is  not  an  element    (52  Ala.,  845.) 

(d)  Owner's  dwelling.  —  Arson  in  the  first  degree  to  bum  one's  own 
dwelling.  (Shepherd  v.  People,  19  N.  Y.,  587;  overruling  Peoples.  Henderson, 
1  Park.,  5e0;  BaWs  case,  2  G.  H.  Rec.,  85  ;  People  v.  8mWi,  8  How.,  226;  Strife 
V.  ffurd,  68  N.  H.,  176;  Com.  v.  Van  Schaack,  16  Mass.,  105;  StaU  v.  Sandy, 
6  Ired.,  570;  Rex  v.  Parker,  9  Carr.  &  P.,  45.) 

(e)  Firing  jckil,  in  order  to  effect  escape,  not  arson.  (McOary  v.  People,  4) 
K  Y.,  153;  reversing  2  Lans.,  227;  People  v.  Gotteral,  18  Johns.,  115.) 

(/)  Attempt  to  bum  a  house  is  a  misdemeanor  at  common  law.  (Orr^s 
ease,  5  C.  H.  Rec,  81.) 

Also  under  statute.  (People  v.  Butih,  4  Hill,  183;  McDermoU  v.  People,  5 
Park.,  102;  Maekeskey  v.  People,  6  id.,  114.) 

(g)  Indictment.  —  Form  and  sufficiency  of  allegations.  (Peoples.  Oates^ 
15  Wend.,  159;  People  v.  Van  Blarcum,  2  Johns.,  105;  Woodford  v.  People,  3 
Hun,  810;  5  8.  C,  589;  PeopU  v.  Durkin,  5  Park.,  243;  Dedieu  v.  /\»pfe,  23 
N.  Y.,  178;  Freundv.  Parker,  5  Park.,  198;  MorriU  v.  People,  7  Alb.  L.  J.,  171.) 

(A)  Dwelling  of  tenant  is  well  described  as  his  dwelling,  though  the 
owner  occupy  part  of  it.     (People  v.  Henderson,  1  Park.,  560.) 

Where  the  prisoner  fired  a  single  house,  and  thirty-five  were  destroyed,  he 
is  properly  indicted  for  firing  the  whole.    ( Woodford  v.  People,  8  Hun,  310.) 

A  charge  that  the  house  burned  was  the  property  of  a  person  named  is  a 
sufficient  allegation  of  ownership.    (Woodford  v.  People,  62  N.  Y.,  117.) 

(i)  Malice  and  willfulneBS  are  essential  elements.  (28  Miss.,  100;  49 
Ala.,  27;  51  Cal.,  820;  People  v.  Cotteral,  18  Johns.,  115.)  Not  necessarily  a 
design  to  produce  death.    (58  Miss.,  884;  People  v.  Henderson,  1  Park.,  560.) 

(j)  Building  defined. —  Any  edifice  capable  of  affording  shelter  for  a 
human  being  is  a  building.  (51  Cal.,  820;  34  id.,  245;  12  Cox  C.  C,  106.)  A 
church  or  school-house  is  within  the  statute.    (1  Leach,  318.) 

§  487.  Arson  in  second  degree.  —  A  person  wlio, 

1.  Commite  an  act  of  burning  in  the  day-time,  which,  if  com- 
mitted in  the  night-time,  would  be  arson  in  the  first  degree  ;  or, 

2.  Willfully  burns,  or  sets  on  fire,  in  the  night-time,  a  dwell- 
ing-house wherein  at  the  time  there  is  no  human  being ;  or, 

8.  Willfully  bums,  or  sets  on  fire,  in  the  night-time,  a  building 
not  inhabited,  but  adjoining  or  within  the  curtilage  of  an  inhab- 
ited building,  in  which  there  is,  at  the  time,  a  human  being,  so 
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that  the  inhabited  building  is  endangered,  even  though  it  is  not 
in  fact  injured  by  the  burning ;  or, 

4.  Willfully  burns,  or  sets  on  fire,  in  the  night-time,  a  car,  ves- 
sel, or  other  vehicle,  or  a  structure  or  building,  ordinarily  occu- 
pied at  night  by  a  human  being,  although  no  person  is  within  it 
at  the  time ; 

Is  guilty  of  arson  in  the  second  degree. 

8  R  S.,  989,  S  2;  2  R  S.  (Edm.),  686,  §§  1,  2. 

( a )  Contignity  necessary. —  To  convict  of  arson  in  second  degree  it  is 
necessary  that  the  building  set  on  fire  actually  touched  an  inhabited  dwelling, 
or  that  it  was  within  the  curtilage  thereof.    (Bsverelley  v.  People^  8  Park.,  69. 

(b)  Hay  be  convicted,  though  evidence  show  a  higher  grade. — A 
prisoner  may  be  convicted  of  arson  in  second  degree  under  an  indictment 
charging  that  offense,  though  the  facts  would  have  justified  a  conviction  of  a 
higher  grade  of  crime  under  an  indictment  properly  framed.  (People  v.  Dur- 
Ian,  6  Park.,  248.) 

§  488.  Arson  in  third  degree.  —  A  person  who  willf  ally 
bums,  or  sets  on  fire,  either, 

1.  A  vessel,  car,  or  other  Vehicle,  or  a  building,  structure,  or 
other  erection,  which  is  at  the  time  insured  against  loss  or  damage 
by  fire,  with  intenHo  prejudice  the  insurer  thereof ;  or, 

2.  A  vessel,  car,  or  other  vehicle,  or  a  building,  structure,  or 
other  erection,  under  circumstances  not  amounting  to  arson  in  the 
first  or  second  degree  ; 

Is  guilty  of  arson  in  the  third  degree. 

8  R  S.,  989,  §§  8,  9;  2  R.  S.  (Edm.),  680,  §§  8,  4,  6;  Laws  1862,  p.  870, 
ch.  197,  §  10;  Laws  1878,  ch.  644. 

(a)  Insurance  must  be  averred.  —  To  convict  of  arson  in  the  third 
degree,  it  must  be  averred  that  the  house  was  insured  against  loss  by  fire,  and 
that  the  offense  was  committed  with  intent  to  defraud  the  insurers.  {People 
V.  Henderson,  1  Park.,  660;  Sheppard  v.  People,  19  N.  Y.,  537.) 

(b)  Tbird  degree  —  first  degree. —  Under  an  indictment  for  arson  in  first 
degree  there  can  be  no  conviction  of  arson  in  third  degree.  (Dedieu  v.  People, 
22  N.  Y.,  178,  reversing  4  Park.,  698,  and  overruling  Hennesaey  v.  People,  21 
How.,  289.) 

( c )  Intent  to  defraud  insurance  comi»any. —  Otherwise,  however,  if  it 
be  shown  that  the  prisoner  actually  set  fire  to  the  house  with  intent  to  defraud 
the  insurer.  {Freund  v.  People,  6  Park.,  198;  see  MsQary  v.  People,  45  N. 
Y.,  158.) 

§  489.  AiBon,  how  punished.  —  Arson  is  punishable  as 
follows : 

1.  In  the  first  degree,  by  imprisonment  for  not  less  than  ten  years. 
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2.  In  the  second  degree,  by  imprisonment  for  not  less  than 
seven  nor  more  than  fifteen  years; 

3.  In  the  third  degree,  by  imprisonment  for  not  more  than 
seven  years. 

8  R  S.,  940,  §  10;  Laws  1878,  ch.  644,  amending  Laws  1862,  ch.  197,  §  7. 

§  490.  Intent  to  destroy  building  requisite.  —  The  hom- 
ing of  a  building  under  circumstances  which  shows  beyond  a 
reasonable  doubt  that  there  was  no  mtent  to  destroy  it,  is  not  arson. 

New.    (2  R  8.  [Edm.],  687,  §  1.) 

Betting  fire  to  a  jail  by  a  prisoner  in  order  to  effect  an  escape  is  not  a  will- 
ful burning  of  an  inhabited  dwelling.    (People  v.  Cotteral,  18  Johns.,  115.) 

Malice  and  willfulness  necessary  ingredients.  (28  Miss.,  100;  49  Ala.,  27; 
6  Iredell,  850.) 

Need  not  be  a  design  to  produce  death.  (53  Miss.,  884;  15  Wis.,  18;  8  ChiL 
C.  L.,  1120;  82Vt.,ir)8.) 

Intent  must  be  malicious.  (28  Miss.,  100;  2  East  R  C,  1088.)  Or  to  injure 
or  defraud.    (82  Cal.,  160;  78  N.  C,  552;   8h&ppa/rd  v.  People,  19  N.  Y.,  587.) 

It  need  not  be  to  injure  or  defraud  any  particular  person.  (L.  R,  1  C.  C, 
844.) 

The  intent  ^lay  be  inferred  from  the  facts.  (51  Cal.,  468;  52  Ala.,  845;  51 
Ga.,  612;  63  Me.,  128;  12  La.  An.,  882;  119  Mass.,  854;  10  Met,  422;  41 
Texas,  598;  47111,588.) 

§  491.  Contigaous  buildings.  —  Where  an  appurtenance  to 
a  building  is  so  situated  with  reference  to  such  building,  or  where 
any  building  is  so  situated  with  reference  to  another  building 
that  the  burning  of  the  one  will  manifestly  endanger  the  other, 
a  burning  of  the  one  is  deemed  a  burning  of  the  other,  within 
the  foregoing  provisions,  against  any  person  actually  participating 
in  the  original  setting  on  fire,  as  of  the  moment  when  the  fire 
from  the  one  communicates  to  and  sets  on  fire  the  other. 

8R8.,  939,  §2. 

If  a  person  sets  fire  to  a  building  which  communicates  to  an  adjoining  one, 
he  may  be  convicted  of  firing  the  latter.  {Hennessey  v.  People,  21  How.  Pr., 
289;  overruled  on  other  grounds  in  22  N.  Y.,  178.) 

Where  the  prisoner  set  fire  to  a  house,  and  thirty-five  were  burned,  he  was 
properly  indicted  for  firing  all.  ( Woodford,  v.  People,  8  Hun,  810;  62  N.  Y. ,  117.) 

To  convict  of  arson  in  the  second  degree  it  must  be  shown  that  the  building 
touched  another,  or  was  within  the  curtilage  thereof.  {PewrUey  v.  PeopHe,  3 
Park.,  59;  see,  also,  BoberUf  ease,  2  East  P.  C,  1030;  Isaetc's  ease.  Id.,  1031; 
Bex  V.  Peltey,  Leach  C.  C,  277;  Bex  v.  Fletcher,  2  Car.  &  K.,  215;  2  Russ., 
550;  SkLte  v.  McLaughlin,  8  Jones,  854;  PeopHe  v.  Taylor,  2  Mich.,  250.) 

§  492.  "  Night-tiine  "  defined.  —  The  words  «  night-time," 
as  used  in  this  chapter,  include  the  period  between  sunset  and 
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Bunrise,  and  every  building  or  structure,  which  shall  have  been 
usually  occupied  by  persons  lodging  therein  at  night,  is  a  dwelling- 
house  within  the  meaning  of  this  chapter. 

New.  A  building  used  by  persons  for  lodging  purposes  is  a  dwelling-house 
within  the  statute.  {People  v.  OrctUt,  1  Park.,  252;  JPeople  v.  Henderaon,  1 
Park.,  660:  4  Ga.,  339.) 

A  jail  is  an  inhabited  dwelling.  {I^Bople  v.  OaUeral,  18  Johns.,  115;  41 
Texas,  601;  6  Iredell,  850;  58  Ga.,  38.) 

§493.  ^^Btdlding,"  defined. — Any  house,  vessel,  or  other 
structure,  capable  of  affording  shelter  for  human  beings,  or 
appurtenant  to,  or  connected  with  a  structure  so  adapted,  is  a 
"  building  "  within  the  meaning  of  this  chapter. 

New.  Any  edifice  capable  of  affording  shelter  to  human  beings  is  a  build- 
ing. (51  Gal.,  820;  34  id.,  245;  State  v.  Johnson,  48  Ga.,  116.)  It  need  not  be 
finished.  (12  Cox  C.  C.,  106.)  Its  state  of  completeness  is  a  question  of  fact 
(1  Met,  258;  12  Cox  C.  C,  106.)  The  remains  of  a  wooden  house  after  a  fire 
is  not  a  building.    (23  Up.  Can.  Q.  B.,  429.) 

A  church  building  or  school-house  are  within  the  statute.  (1  Leach,  818;  2 
Root,  516;  4  Gill  &  J.,  402;  State  v.  0*Toole,  29  Conn.,  842.) 

In  arson,  house,  shop  and  workshop  have  the  same  meaning  as  in  burglary. 
(5  Up.  Can.  Q.  B.  [0.  8.],  522;  Ckm.  v.  Barney.  10  Cush.,  4^a) 

§494.  ''Inhabited  bmldiiig/'  defined.— A  bmlding  is 
deemed  an  "inhabited  building"  within  the  meaning  of  this 
chapter,  any  part  of  which  has  usually  been  occupied  by  a  person 
lodging  therein  at  night. 

New.  A  lodging  house  is  an  inhabited  building.  (People  v.  Oroutt,  1 
Park.,  252;  Hooker  v.  Com.,  13  Gratt,  763;  Oomm.  ▼.  Barney,  10  Cush.,  478; 
Bex  V.  Donovan,  Leach  C.  C,  81;  Bex  v.  Connor,  2  Cox  C.  C,  65.) 

A  jail  is  an  inhabited  dwelling.  {People  y.  (Jotteral,  18  Johns.,  115;  41  Texas, 
601 ;  6  Iredell,  850;  53  Ga.,  83.) 

§  495.  OwHersliip  of  building.  —  To  constitute  arson  it  is 
not  necessary  that  another  person  than  the  defendant  should  have 
had  ownership  in  the  building  set  on  fire. 

Kew.  A  person  may  be  guilty  of  arson  in  burning  his  own  buildings. 
{Sheppofrd  v.  People,  19  N.  T.,  587;  PeopHe  v.  Va/n  Blaroum,  2  Johns.;  105; 
iV0p20  y.  Smith,  8  How.,  226;  State  y.  Ibylor,  45  Me.,  822.) 
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CHAPTER  11. 

BUSGLART. 

Section  496.  Burglary  in  first  degree  defined. 

497.  Burglary  in  second  degree. 

498.  Burglary  in  third  degree. 

499.  "  Break  "  defined. 

500.  "  Night-time  "  defined. 

501.  "  Enter  "  defined. 

50a.  "  Dwelling-house  "  defined. 

508.  Dwelling-houses,  etc.,  when  deemed  separate. 

504.  "  Building  "  defined. 

505.  Unlawfully  entering  building. 

506.  Burglar  punishable  separately  for  crime  in  building. 

507.  Burglary,  how  punished, 

508.  Possessing  burglar's  instruments,  etc. 

§  496.  Burglary  in  first  degree  defined.  —  A  person  who, 
with  intent  to  commit  some  crime  therein,  breaks  and  enters,  in 
the  night-time,  the  dwelling-house  of  another,  in  which  there  is  at 
the  time  a  human  being, 

1.  Being  armed  with  a  dangerous  weapon ;  or, 

2.  Arming  himself  therein  with  such  a  weapon  ;  or, 

8.  Being  assisted  by  a  confederate  actually  present ;  or, 

4.  Who,  while  engaged  in  the  night-time  in  effecting  such 

entrance,  or  in  committing  any  crime  in  such  a  building,  or  in 

escaping  therefrom  assaults  any  person ; 

Is  guilty  of  burglary  in  the  first  degree. 

8  R  S.,  940,  8  11;  2  R.  S.  (Edm.),  688,  §  10;  1  Wharton  Or.  L..  §  758;  4 
Black.  Com.,  227;  Cam,  v.  NmeU,  7  Mass.,  247;  Cols  v.  People,  87  Mich.,  544. 

(a)  Burglary  defined. —  The  offense  of  burglary  consists  in  breaking  and 
entering  with  intent  to  commit  a  felony.  (People  v.  Marks,  4  Park.,  158;  52 
Cal.,  454;  7  Mass.,  247;  1  Coxe  [N.  J.],  441;  87  Mich.,  544;  9  W.  Va..  456.) 

Attempt  at  burglary  indictable  at  common  law.  (12  Cox  C.  C,  155;  9  id., 
98;  6  Phila.,  806.) 

(b)  Breaking  defined. —  There  must  be  a  breaking,  actual  or  constructive. 
(1  Coxe  [N.  J.],  489;  82  Penn.  8t,  806;  25  Gratt,  908;  State  v.  Boon,  18  Ire- 
dell, 244;  Lyons  v.  People,  68  111.,  271;  Com,  y.  Strupney,  la*)  Mass.,  588.) 

(c)  Inner  door. — It  is  a  breaking  where  an  inner  door  ofia  tenement  house 
is  broken,  the  outer  one  being  open.  (Mason  y.  People,  26  N.  Y.,  200;  People 
V.  BusK  8  Park.,  552;  20  Iowa,  418;  18  IredeU,  844;  SCaU  v.  Wilson,  Coxe 
[N.  J.],  439;  State  v.  Scripture,  42  N.  H.,  485.) 

(d)  Outer  door. —  Opening  an  outer  door  which  is  only  latched  is  burglary 
at  common  law,  but  is  not  burglary  in  first  degree  under  the  statute.  (People 
V.  Bush,  8  Park,,  552;  1  Coxe  [N.  J.],  439). 
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(/)  Very  slight  force  will  constitute  a  breaking,  as  lifting  a  latch.  (1 
Hale  P.  C,  552.)  If  the  door  be  closed,  need  not  be  latched.  (18  Iredell, 
244;  20  Iowa,  418;  McCtmrt  v.  People,  64  N.  Y.,  588.) 

(g)  Bemoving  fastening  of  an  inner  door  in  night-time  with  felonious 
intent  sufficient.    (Smith's  case,  4  C.  H.  Rec,  62.) 

{h)  The  raising  of  a  window,  with  like  intent,  sufficient.  (PeapU  v. 
Edwa/rds,  1  Wh.  C.  C,  371;  Frank  v.  StaU,  39  Miss.,  705;  5  Texas  Ct.  App., 
74;  7  Carr.  &  P.,  441;  Dennis  v.  PeopU,  27  Mich.,  161.) 

{%)  Even  though  unfastened.  —  Kuss.  &  R,  450;  1  Moody  C.  C,  877. 

So,  also,  by  entering  through  a  chimney  or  other  unusual  place.  (Robert- 
ian*s  ease,  4  C.  H.  Rec,  68;  86  Ala.,  281;  42  Texas,  276;  52  Ala.,  876;  0am. 
y.  Stej^iensan,  8  Pick.,  854;  State  y.  Willis,  7  Jones,  190.) 

By  the  removal  of  a  loqse  plank  or  through  a  grating.  (People  y.  Ndan,  22 
Mich.,  229;  Corn.  y.  Trimmer,  1  Mass.,  476.) 

0')  Closed  door.  —The  opening  of  a  closed  door,  though  neither  bolted, 
locked  nor  fastened,  for  the  purpose  of  stealing,  is  burglary.  (Tickner  y.  Peo- 
ple,  6  Hun,  657.) 

It  is  burglary  to  break  into  a  bar-room  which  is  parcel  of  a  dwelling-house. 
(Quinn  y.  People,  11  Hun,  886;  71  N.  Y.,  561;  People  y.  Snyder,  2  Park.,  23.) 

(k)  Breaking  out.  —  It  is  burglary  to  break  out  of  a  house  which  has 
been  entered  with  intent  to  steal    (Sand's  ease,  6  C.  H.  Rec.,  1.) 

(I)  Intent.  —  The  intent  is  always  a  material  element  of  the  crime.  (J^ate 
y.  BeU,  29  la.,  816;  16  Cal.,  481;  46  Ga.,  822;  48  Ala.,  684.) 

And  must  be  proved.  (People  v.  Marks,  4  Park.,  158;  11  N.  H.,  269;  16  Vt., 
551.) 

And  must  be  felonious.    (12  Serg.  &  R,  177;  14  111.,  497.) 

§  497.  Burglary  in  second  degree.  —  A  person  who,  with 
intent  to  commit  some  crime  therein,  breaks  and  enters  the  dwell- 
ing-house of  another  in  which  there  is  a  human  being,  under 
circumstances  not  amounting  to  burglary  in  the  first  degree,  is 
guilty  of  burglary  in  the  second  degree. 

8  R  S.,  940,  §§  12-16;  2  R  S.  (Edm.),  688,  689,  §§  11-16. 

Entering  the  dwelling-house  of  another  in  the  day-time  through  an  open 
window,  with  a  felonious  intent,  is  not  burglary  in  the  second  degree,  unless 
there  is  a  breaking  out  in  the  night-time    (People  v.  Arnold,  6  Park.,  638.) 

§  498.  Burglary  in  third  degree. —  A  person  who  either, 

1.  With  intent  to  commit  a  crime  therein,  breaks  and  enters  a 
building,  or  a  room,  of  any  part  of  a  building ;  or, 

2.  Being  in  any  building,  commits  a  crime  therein  and  breaks 
out  of  the  same ; 

Is  guilty  of  burglary  in  the  third  degree. 
8  R  S.,  941,  §§  18, 19. 

(a)  Breakixig  out.  —  It  is  burglary  to  break  out  of  a  house  which  a  thief 
has  entered  in  the  night-time  with  intent  to  steal    (Sandys  case,  6  C.  H.  Rec. ,  1. ) 
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( b )  Merely  entering  i^ot  sufficient.  —  Merely  entering  not  sufficient;  there 
must  also  be  a  breaking  out.    (Psopley.  Arnold,  6  Park.,  688.) 

(c)  Storehouse. —Breaking  and  entering  a  storehouse  with  a  felonious 
intent  is  burglary  in  third  degree.    (People  v.  McCoakey^  5  Park.,  57.) 

( d)  Indictment.  —  An  indictment  in  the  third  degree  need  not  state  that 
the  offense  was  committed  in  the  day-time.    (Butler  v.  People,  4  Den.,  68.) 

( e )  Breaking  defined.  •—  What  is  such  a  breaking  and  entering  as  amounts 
to  burglary  in  the  third  degree.    (People  v.  I^ers,  2  Hun,  61;  4  8.  C,  292.) 

§  499.  "  Break  "  deflnecL  —  The  word  "  break,"  as  used  in 
this  chapter,  means  and  indades, 

1.  Breaking  or  violently  detaching  any  part,  internal  or  external 
of  a  building ;  or, 

2.  Opening,  for  the  purpose  of  entering  therein,  by  any  means 
whatever,  any  outer  door  of  a  building,  or  of  any  apartment  or 
set  of  apartments  therein  separately  used  or  occupied,  or  any 
window,  shutter,  scuttle  or  other  thing  used  for  covering  or  clos- 
ing an  opening  thereto  or  therein,  or  which  gives  passage  from 
one  part  thereof  to  another ;  or, 

3.  Obtaining  an  entrance  into  such  a  building  or  apartment,  by 
any  threat  or  artifice  used  for  that  purpose,  or  by  collusion  with 
any  person  therein ;  or, 

4.  Entering  such  a  building  or  apartment  by  or  through  any 
pipe,  chimney,  or  other  opening,  or  by  excavating,  digging,  or 
breaking  through  or  under  the  building,  or  the  walls  or  founda- 
tion thereof. 

8  R  8.,  941,  §§  20,  21;  1  Wharton's  Crim.  Law,  §  769. 

(a)  Opening  an  outer  door  wbich  is  only  latched.  (People  y.  BtUJi,  3 
Park.,  562;  1  Hale  P.  C,  662.) 

(b)  Unlatching  a  cellar  door,^ McOourt  v.  People,  64  N.  T.,  588. 

(e)  Breaking  an  inner  door  with  felonious  intent.  (Snuth*8  com,  4  C.  H. 
Rec.,  62.) 

(d)  Law  of  other  states. — Raising  a  window-sash  sufficient.  (PeopU  v. 
Edwarde.l  Wh.  C.  C,  871;  89 Miss.,  705;  7  Car.  &  P.,  441;  1  Russ.  h  R,450.) 

Although  kept  down  only  by  its  own  weight.  (1  Moody  C.  C,  877;  20 
Iowa,  413.) 

Where  a  door  is  tightly  closed,  it  is  a  breaking  to  open  it,  though  neither 
locked  or  latched.  (TUknoTY,  People,  ^B.\ni,e!61\  13  Iredell,  244;  20  Iowa,  418.) 

To  enter  by  a  chimney  or  in  any  unusual  way  is  a  breaking.  (Boberteon'e 
ease,  4  C.  H.  Rec,  68;  86  Ala.,  281;  42  Texas,  276;  62  Ala.,  876;  8  Pick., 854; 
People  V.  FraUck,  Lalor,  63.) 

Or  through  an  open  window.    (Peopile  v.  Arnold,  6  Park.,  688.) 

Constructive  breaking  may  be  committed  by  the  use  of  threats,  or  by  artifice 
or  fraud.    (48  Ala,  17;  18  Ind.,  886;  68  N.  C,  207;  1  Leech,  406.) 
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Or  by  artifice  or  fraud,  as  in  procuring  the  door  to  be  opened  by  ringing 
the  beU.    (85  Penn.  St.,  64.) 

(e)  Brea-king  defined. —  What  is  such  a  breaking  and  entering  as  amounts 
to  burglary.    (People  v.  Myers,  3  Hun,  6.) 

What  amounts  to  an  attempt  to  commit  burglary.  (People  y.  Lawton,  56 
Barb.,  126.) 

§  500.  "  Night-tiine  "  defined.— The  words  "  night-time,"  in 
this  chapter,  include  the  period  between  snnset  and  sunrise. 

New.    (See  §  492,  ante,) 

§  501.  "  Enter  "  defined.  —  The  word  "  enter,"  as  used  in 
this  chapter,  includes  the  entrance  of  the  offender  into  such 
building  or  apartment,  or  the  insertion  therein  of  any  part  of  his 
body,  or  of  any  instrument  or  weapon  held  in  his  hand,  and  used, 
or  intended  to  be  used,  to  threaten  or  intimidate  the  inmates,  or 
to  detach  or  remove  property. 

New.    (4  Black.  Com.,  297.) 

An  entering  is  necessary,  but  the  least  entry  is  sufficient  (5  Tex.  Ct.  App., 
74;  Russ.  &  R.  0.  C,  499;  2  East  P.  C,  487.) 

It  is  not  necessary  that  the  whole  body  enter.    (4  Ala.,  648.) 

A  hand  inserted  to  unlatch  a  window.  (48  Ala.,  717;  4  Car.  &  P.,  747;  4 
Cox  C.  C,  898;  2  East  P.  C,  490.) 

But  merely  breaking  a  shutter  and  not  getting  through  the  pane  of  glass  not 
sufficient.    (4  Ala.,  648.) 

Thrusting  an  arm  through  a  broken  pane  is  an  entry.   (1  Moody  C.  C,  877.) 

§  502.  "  Dwelling-hoiise  "  defined.  —  A  building,  any  part 
of  which  is  nsnally  occupied  by  a  person  lodging  therein  at  night, 
is,  for  the  purposes  of  this  chapter,  deemed  a  dwelling-house. 

8  R  S.,  941,  §  17;  2  R  S.  (Edm.),  689,  §  16. 

A  bar-room  under  the  same  roof  with  a  dwelling,  and  connected  with  it,  is 
a  dwelling-house.    (Quinn  v.  People,  11  Hun,  836;  71  N.  Y.,  561.) 

What  amounts  to  a  dwelling-house.  (People  v.  Snyder,  2  Park.,  23;  MM 
ease,  8  C.  H.  Rec,  192;  People  v.  Parker,  4  Johns.,  424;  People  v.  McGloskey,  5 
Park.,  57.) 

§  503.  Dwelling-hoTises,  etc. ;  when  deemed  separate. — 

If  a  building  is  so  constructed  as  to  consist  of  two  or  more  parts, 
intended  to  be  occupied  by  different  tenants  usually  lodging 
therein  at  night,  each  part  is  deemed  the  separate  dwelling-house 
of  a  tenant  occupying  the  same.  If  a  building  is  so  constructed 
as  to  consist  of  two  or  more  parts  occupied  by  different  tenants 
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separately  for  any  purpose,  each  part  or  apartment  is  considered 
a  separate  building  within  the  meaning  of  this  chapter. 

8  U.  8.,  941,  §  17;  2  R.^8.  (Edm.),  689,  §  16. 

In  a  tenement  house  severed  by  a  lease  into  distinct  habitations,  each  room 
or  suite  of  rooms  occupied  by  a  tenant  is  his  dwelling  house,  and  a  door  of 
such  room  is  an  outer  door,  so  that  a  breach  of  it  is  burglary.  (MoMm  ▼. 
PeopU,  26  N.  Y.,  200;  People  v.  Bush,  8  Park.,  652.) 

§504.  "Building,"    defined.  — The    term  "building,"    as 
used  in  this  chapter,  includes  a  railway  car,  vessel,  booth,  tent, 
shop,  or  other  erection  or  inclosure. 
New.    (See  §  498,  ante.) 

§  505.  Unlawfully  entering '  building.  —  A  person  who, 
under  circumstances  or  in  a  manner  not  amounting  to  a  burglary, 
enters  a  building,  or  any  part  thereof,  with  intent  to  commit  a 
felony  or  a  larceny,  or  any  malicious  mischief,  is  guilty  of  a  mis- 
demeanor. 
New. 

§  506.  Burglar  puni£diable  separately  for  crime  in 
building.  — A  person  who,  having  entered  a  building  under  such 
circumstances  as  to  constitute  burglary  in  any  degree,  commits 
any  crime  therein,  is  punishable  therefor,  as  well  as  for  the  burg- 
lary ;  and  may  be  prosecuted  for  each  crime,  separately,  or  in  the 
same  indictment. 
New. 

§  507.  Burglary,  how  punished.  —  Burglary  is  punishable 
by  imprisonment  in  a  state  prison,  as  follows : 

1.  Burglary  in  the  first  degree,  for  not  less  than  ten  years ; 

2.  Burglary  in  the  second  degree,  for  not  more  than  ten  nor 
less  than  five  years ; 

3.  Burglary  in  the  third  degree,  for  not  more  than  five  years, 
nor  less  than  one  year. 

8  R  S.,  941,  §  22;  2  R  S.  (Edm.),  689,  §  21;  1  R  L.,  406,  §  8;  Laws  1868, 
eh.  244. 

§  508.  Possessing  burglar's  instruments,  etc.  —  A  person 
who  is  found  having  in  his  possession  any  pick-lock,  false  key, 
bit,  nippers,  or  other  instrument  adapted  or  commonly  used  for 
the  commission  of  burglary,  or  larceny,  being  in  or  about  a  build- 
ing, or  in  the  night-time,  or  otherwise  under  circumstances  evinc- 
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ing  an  intent  to  nse  the  same  in  the  commiseion  of  a  crime,  is 

guilty  of  a  misdemeanor,  and  if  he  has  been  previously  convicted 

of  any  crime,  he  is  guilty  of  a  felony. 

8  R  B.,  965.  g  95;  Laws  1862,  ch.  874,  §  1. 

What  is  sufficient  evidence  to  connect  the  prisoner  with  the  ownership  of  a 
set  of  burglar's  tools.    {Foster  v.  PwpU,  8  Hun,  6;  6  8.  C,  670;  «3  N.  Y.,  619.) 


CHAPTEE  III. 

FOBOEBY. 


Bbotion  509.  Forgery  in  first  degree  defined. 

510.  Forgery;  false  certificate  to  certain  instruments. 

511.  Forgery  in  second  degree. 

512.  Qualification  of  last  section. 

518.  Other  cases  of  forgery  in  second  degree. 
614.  515,  Other  cases  of  forgery  in  third  degree. 
,  516.  Forging  passage  tickets. 
C17.  Forging  United  States  stamps. 

518.  Officer  of  corporation  selling,  etc.,  shares. 

519.  Falsely  indicating  person  as  corporate  officer. 

520.  Terms  *  forge,"  and  *'  forging,"  generally,  defined. 

521.  Uttering,  etc.,  forged  instruments,  etc.,  is  forgery. 

522.  Uttering  writing  signed  with  wrongdoer's  name. 
528.  Forgery  in  first  degree,  how  punished. 

524.  fy)rgery  in  second  degree. 

525.  Forgery  in  third  degree. 

526.  Having  possession  of  counterfeit  coin. 

527.  Advertising  counterfeit  money. 

%  509.  Forgery  in  first  degree  defined.  —  A  person  is 
guilty  of  forgery  in  the  first  degree  who  with  intent  to  defraud, 
forges, 

1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attest- 
ation thereof,  or  a  deed  or  other  instrument,  being  or  purporting 
to  be  the  ^t  of  another,  by  which  any  right  or  interest  in  prop- 
erty is  or  purports  to  be  transferred,  conveyed,  or  in  any  way 
charged  or  affected ;  or, 

2.  A  certificate  of  the  acknowledgment  or  proof  of  a  will, 
codicil,  deed,  or  other  instrument,  which  bylaw  may  be  recorded 
or  given  in  evidence  when  duly  proved  or  acknowledged,  made 
or  purporting  to  have  been  made  by  a  court  or  oflScer  duly  author- 
ized to  make  such  a  certificate ;  or, 

8.  A  certificate,  bond,  paper  writing,  or  other  public  security, 
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issued  or  purporting  to  have  been  issued  by  or  under  the  author- 
ity of  this  state,  or  of  the  United  States,  or  of  any  other  state  or 
territory  of  the  United  States,  or  of  any  foreign  government, 
country  or  state,  or  by  any  oflSicer  thereof  in  his  oflScial  capacity, 
by  which  the  payment  of  money  is  promised  absolutely  or  upon 
any  contingency,  or  the  receipt  of  any  money  or  property  is 
acknowledged,  or  being  or  purporting  to  be  evidence  of  any  debt 
or  liability,  either  absolute  or  contingent,  issued  or  purporting  to 
have  been  issued  by  lawful  authority  ;  or, 

-  4.  An  indorsement  or  other  instrument,  transferring  or  pur- 
porting to  transfer  the  right  or  interest  of  any  holder  of  such  a 
certificate,  obligation,  public  security,  evidence  of  debt  or  lia- 
bility, or  of  any  person  entitled  to  such  right  or  interest ;  or, 

5.  A  certific^ite  of  stock,  bond  or  other  writing,  bank-note,  bill 
of  exchange,  draft,  check,  certificate  of  deposit,  or  other  obliga- 
tion or  evidence  of  debt,  issued  or  purporting  to  be  issued  by  any 
bank,  banking  association  or  body  corporate  existing  under  the 
laws  of  this  state,  or  of  the  United  States,  or  of  any  other  state, 
government  or  country,  declaring  or  purporting  to  declare  any 
right,  title  or  interest  of  any  person  in  any  portion  of  the  capital 
stock,  or  property  of  such  a  body  corporate,  or  promising  or  pur- 
porting to  promise  or  agree  to  the  payment  of  money,  or  the 
performance  of  any  act,  duty  or  obligation ;  or, 

6.  An  indorsement  or  other  writing,  transferring  or  purporting 
to  transfer  the  right  or  interest  of  any  holder  of  such  a  certifi- 
cate, bond,  or  writing  obligatory,  or  of  any  person  entitled  to 
such  right  or  interest. 

8  R.  8.,  942,  §§  23,  24;  2  R  S.  (Edm.),  690,  §§  22,  23. 

( a )  Forgery  defined. —  Forgeiy  is  the  fraudulent  making  or  alteration  of 
a  writing  to  the  prejudice  of  another's  rights.  (36  Cal.,  507;  4  Up.  Can.  Pr., 
2lfi;  2  Leach,  775;  6  Ark.,  349;  8  Iowa,  231.)  It  is  the  making  of  an  instru- 
ment purporting  to  be  that  which  it  is  not.  (10  Low.  Can.  Jur.,  236;  11 
Gray,  197.) 

(6)  Forged  letter.— To  write  an  instrument  fraudulently  over  the  signa- 
ture of  another,  which,  if  true,  would  be  to  his  prejudice,  is  forgery.  {Ma/r- 
Um'B  COM,  6  C.  H.  Rec,  27;  1  Hale  P.  C,  883.) 

( c ;  Mark. —  Even  a  mark  made  in  the  name  of  another  is  a  forgery.  (1 
Leach,  57.) 

( d )  Letter  of  request.— Forging  a  letter  of  request  is  not  the  forgery  of  an 
order  for  the  payment  of  money.  (PeopU  v.  Thompson,  2  Johns.  Cases,  842; 
JDoWs  ease,  6  C.  H.  Rec.,  61.) 

The  passing  of  a  forged  check,  payable  in  current  bank  notes,  not  a  forgery 
at  common  law.    {WootCs  case,  2  C.  H.  Rec.,  46.)    The  forgery  of  a  note  not 


§  609.]  OJF  THE  STATE  OF  NeW  YoRK,  207 

payable  in  money  is  but  a  misdemeanor  at  common  law.    {AiheirUnC%  eaae,  1  C. 
H.  Rec,  159.) 

What  is  an  order  for  the  delivery  of  money  or  goods  which  is  the  subject  of 
forgery  within  the  statute.  {Peopie  v.  Shaw,  5  Johns.,  236;  People  v.  Farring^ 
tan,  14  id.,  348;  DM'i  case,  6  C.  H.  Rec,  61;  Harris  v.  People,  9  Barb.,  664.) 

(e)  Want  of  capacity.  —  The  name  forged  need  not  represent  a  person  of 
legal  capacity.    {People  v.  Krummer,  4  Park.,  217;  1  Sheld.,  549.) 

(/)  Want  of  authority.  —  It  is  not  forgery  if  the  accused  honestly  believed 
he  had  lawful  authority  to  af&z  the  name  of  another  to  the  instrument  in 
question.    (Parmalee  v.  People,  8  Hun,  628;  People  v.  Bathhons,  21  Wend.,  509.) 

(g)  County  notes.  —  Notes  signed  and  issued  by  a  county  treasurer  with- 
out authority  are  not  forgeries.  (Mann  v.  People,  15  Hun,  155;  19  Alb.  L.  J., 
28;  75  N.  Y.,  484.) 

The  instrument  forged  must  purport  to  be  the  act  of  another.    (Id.) 

(h)  Invalid  note.  —  An  instrument  invalid  on  its  face  does  not  constitute 
a  forgery.  (Cunningham  v.  People,  4  Hun,  455;  PeopHe  v.  Shots,  9  Cow.,  778; 
People  V.  Harrison,  8  Barb.,  560.) 

( i )  Forged  note. —  The  making  of  a  promissory  note  with  intent  to  defraud 
is  a  forgery,  though  the  name  of  the  pretended  maker  be  a  fictitious  one. 
(Brown  v.  People,  8  Hun,  562;  120  Mass.,  858;  5  Ala.,  747.) 

Evidence  tending  to  show  that  such  a  note  had  been  paid  or  secured  is  inad- 
missible.   (Id.) 

(j )  Insurance  iK>licies.  —  If  an  insurance  agent,  intrusted  with  policies 
signed  in  blank,  fill  out  and  issue  a  policy  vrith  intent  to  defraud,  after  the 
person  insured  has  been  killed,  it  is  forgery.  (People  v.  Oraham,  1  Sheld., 
151;  6  Park.,  J 35.) 

(A;)  Deed  of  lands.  —  The  forgery  of  a  deed  to  lands  lying  in  another  state 
is  indictable  here.    (People  v.  Flanders,  18  Johns.,  163.) 

Putting  a  forged  deed  on  record  is  a  suflicient  uttering.  (Paige  v.  People,  6 
Park.,  683;  8  Abb.  Dec,  439.) 

(I)  Notes  or  orders.  —  When  forgeries  under  the  statute.  (Heath's  ease,  2 
C.  H.  Rec,  54;  J^oakes  v.  People,  25  K  Y.,  880;  5  Park.,  291;  People  v.  Finch, 
1  Wend.,  198;  People  v.  Bathbun,  21  Wend.,  509.) 

(m)  Own  name.  —  A  man  may  be  guilty  of  forgery  by  signing  his  own 
proper  name.    (People  v:  Pea^cock,  6  Cow.,  72.) 

(n)  Railway  pass. — Or  by  forging  a  railway  pass.  (Sec.  ^\%post,  and 
Com.  V.  Ayer,  8  Gush.,  150.) 

(o)  Municiiml  corporation.  —  A  note  purporting  to  have  been  issued  by  a 
municipal  corporation,  and  to  have  been  signed  by  its  agent,  is  not  a  subject 
of  forgery.    (Connefs  ease,  4  C.  H.  Rec,  59.) 

(p )  Bank  notes.—  Notes  of  a  bank  may  be  forged,  even  if  there  be  no  such 
bank.  (12  Up.  Can.  Q.  B.,  548;  40  id.,  219.)  Or  if  it  be  of  a  denomination 
not  yet  issued.  (30  Mo.,  286;  2  Head.,  591;  2  Har.  [N.  J.],  827;  12  Serg.  <& 
R,  287;  4  Penn.  St.,  210.) 

The  mere  prohibition  of  \h%  circulation  of  bank  bills  does  not  prevent  them 
from  being  subjects  of  forgery.    (9  Ohio  St.,  854.) 

A  bank  note  promising  to  pay  the  bearer  a  certain  sum  out  of  the  joint 
funds  of  the  association,  is  a  subject  of  forgery.    (Knapp^s  ease,  6  C.  H.  Rec, 


208  The  Penal  Code  [  §§  610, 611. 

18;  MarthaWs  case.  Id.,  23;  Wadt^s  case,  2  id.,  461;  People  v.  Peabody,  26 
Wend.,  472;  Dennis  v.  People,  1  Park.,  469.) 

§  510.  Forgery ;-  fklse  certdflcate  to  certain  instninieiits. 

An  officer  authorized  to  take  the  proof  or  acknowledgment  of 
an  instiniment  which  by  law  may  be  recorded,  who  willfully  certi- 
iies  falsely  that  the  execution  of  such  an  instrument  was  acknowl- 
edged by  any  party  thereto,  or  that  the  execution  of  any  such 
instrument  was  proved,  is  guilty  of  forgery  in  the  first  degree. 

3  R  S.,  943,  §  28;  2  R.  S.  (£dm.),  691,  §  27. 

Putting  a  forged  deed  on  record,  or  averring  it  as  genuine  in  a  pleading,  ia 
a  sufficient  uttering.    (Paige  v.  People,  6  Park.,  683;  8  Abb.  Dec.,  439.) 

§  511.  Forgery  in  second  degree.  —  A  person  is  guilty  of 
forgery  in  the  second  degree  who,  with  intent  to  defraud, 

1.  Forges  the  great  or  privy  seal  of  this  state,  the  seal  of  any 
court  of  record,  or  of  any  public  office  or  officer  authorized  by 
law,  or  of  any  body  corporate  created  by  or  existing  under  the 
laws  of  this  state,  or  of  the  United  States,  or  of  any  other  state 
or  any  territory  of  the  United  States,  or  of  any  other  state,  govern- 
ment or  country,  or  any  impression  of  such  a  seal ;  or  any  gold 
or  silver  coin,  whether  of  the  United  States  or  of  any  foreign 
state,  government  or  country ;  or, 

2.  Forges  a  record  of  a  will,  conveyance,  or  instrument  of  any 
kind,  the  record  of  which  is  by  the  law  of  this  state  made  evi- 
dence, or  of  any  judgment,  order,  or  decree  of  any  court  or 
officer,  or  a  certified  or  authenticated  copy  thereof ;  or, 

A  judgment  roll,  judgment,  order,  or  decree  of  any  court  or 
officer,  or  an  enrollment  thereof,  or  a  certified  or  authenticated 
copy  thereof,  or  any  document  or  writing  purporting  to  be  such 
judgment,  order,  decree,  enrollment,  or  copy  ;  or. 

An  entry  made  in  any  book  of  record  or  accounts,  kept  by  or 
in  the  office  of  any  officer  of  this  state,  or  of  any  village,  city, 
town,  or  county  of  the  state,  by  which  any  demand,  claim,  obli- 
gation, or  interest,  in  favor  of  or  against  the  people  of  the  state, 
or  any  city,  village,  town  or  county,  or  any  officer  thereof,  is  or 
/purports  to  be  created,  increased,  diminished,  discharged,  or  in 
any  manner  affected ;  or  an  entry  made  in  any  book  of  records 
or  accounts  kept  by  a  corporation  doing  business  within  the  state, 
or  in  any  account  kept  by  such  a  cm'poration,  whereby  any 
pecuniary  obligation,  claim,  or  credit  is  or  purports  to  be  created, 
increased,  diminished,  discharged,  or  in  any  manner  affected ;  or, 
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An  instrument,  document,  or  writing,  being  or  purporting  to 
be,  a  process  or  mandate  issued  by  a  competent  court,  magistrate, 
or  officer  of  the  state,  or  the  i-eturn  of  an  officer,  court  or  tribunal, 
to  such  a  process  or  mandate ;  or  a  bond,  recognizance,  undertak- 
ing, pleading,  or  proceeding,  filed  or  entered  in  any  court  of  the 
state,  or  a  certificate,  order  or  allowance  by  a  competent  court, 
or  officer,  or  a  license  or  authority  granted  pursuant  to  any  statute 
of  the  state  or  a  certificate,  document,  instrument,  or  writing, 
made  evidence  by  any  law  or  statute ;  or. 

An  instrument  or  writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  a  pecuniary  demand  or  obligation  is  or  pur- 
ports to  be  or  to  have  been  created,  increased,  discharged,  or 
diminished,  or  in  any  manner  affected,  or  by  which  any  rights  or 
property  whatever  are  or  purport  to  be  or  to  have  been  created, 
transferred,  conveyed,  discharged,  increased,  or  diminished,  or  in 
any  manner  affected,  the  punishment  for  forging,  altering,  or 
counterfeiting  which  is  not  hereinbefore  prescribed,  by  which 
false  making,  forging,  altering,  or  counterfeiting,  any  person 
may  be  bound,  affected  or  in  any  way  injured  in  his  pei'son  or 
property;  or, 

3.  Makes  or  engraves  a  plate  in  the  form  or  similitude  of  a 
promissory  note,  bill  of  exchange,  bank  note,  draft,  cheque,  cer- 
tificate of  deposit,  or  other  evidence  of  debt,  issued  by  a  banker, 
or  by  any  banking  corporation  or  association,  incorporated  or 
carrying  on  business  under  the  laws  of  the  state,  or  of  the  Uni- 
ted States,  or  of  any  other  state  or  territory  of  the  United  States, 
or  of  any  foreign  government,  or  country,  without  the  authority 
of  such  banker,  or  banking  corporation  or  association ;  or. 

Without  like  authority,  has  in  his  possession  or  custody  such  a 
plate,  with  intent  to  use,  or  permit  the  same  to  be  used,  for  the 
purpose  of  taking  therefrom  any  impression  to  be  uttered ;  or, 

"Without  like  authority,  has  in  his  possession  or  custody  any 
impression  taken  from  such  a  plate,  with  intent  to  have  the  same 
filled  up  and  completed  for  the  purpose  of  being  uttered ;  or, 

Makes  or  engraves,  or  causes  to  be  made  or  engraved,  upon  any 
plate,  any  figures  or  words,  with  intent  that  the  same  may  be  used 
for  the  purpose  of  falsely  altering  any  evidence  of  debt  hereinbe- 
fore mentioned. 

8  R  S. ,  943,  §§ 25, 26, 29,  80, 81,  88. 34, 85 ;  2 R.  8.  (Edm),  691. §§ 26, 27, 80, 31. 

(a)  An  attorney. —  Where  an  attorney  fraudulently  alters  a  writ,  he  is 
guilty  of  forgery.    (P^opU  v.  Cody,  6  Hill,  490.) 

14 
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A  note  with  forged  indorsement  is  an  offense.  {People  v.  BaMun,.  31 
Wend.,  609.) 

(b)  Deed  of  foreign  lands. —  People  v.  Flanders,  18  Johns.,  163;  State  v. 
Benham,  7.Conn.,  414;  Barton  v.  State,  23  Wis.,  587. 

A  constable's  account  against  a  bank  may  be  a  subject  of  forgery.  {Eoee- 
brans  v.  People,  8  Hun,  887;  6  S.  C,  467.) 

(c)  FictitiouB  names.—  Orant^s  ease,  3  C.  H.  Rec.,  142;  BUejfs  ease,  6  id. 
87;  GdobecPs  ease,  6  id.,  26;  Rubs.  &  R  C.  C,  209. 

(d)  Forgery  over  genuine  signature. —  Martinets  ease,  6  C.  H.  Rec.,  27. 

(e)  Forged  orders  for  delivery  of  money  or  goods.  (People  ▼.  Shaw,  6 
Johns.,  286;  People  v.  Farrington,  14  id.,  348;  Ihbbs'  case,  6  C.  H.  Rec.,  61; 
Harris  v.  People,  9  Barb.,  664;  Heath's  ease,  2  C.  H.  Rec,  64;  NoaJces  v.  PeopHe, 
25  N.  Y.,  380;  6  Park.,  291;  2  Cranch  C.  C,  294;  11  Ga.,  92.) 

(/)  Accepted  orders. —  PeopiU  v.  FUeh,  1  Wend.,  198. 

(g)  Injury. —  In  all  cases  injury  is  the  gist  of  the  crime.  {People  y.  FUeh, 
1  Wend.,  198;  People  v.  Cody,  6  Hill,  490;  Cunningham  v.  People,  4  Hun,  456, 
People  V.  Krummer,  4  Park.,  217;  People  v.  TornUnson,  36  Cal.,  608;  StaU  v. 
Gherkin,  7  Iredell,  206;  StaU  v.  KimbaU,  60  Me.,  409;  P&rdue  v.  State,  3 
Humph.,  494;  State  v.  SnvOh,  8  Yerg.,  160.) 

( A )  One's  own  name.  — It  is  a  forgery  to  sign  one's  own  name  to  a  bill  of 
lading  made  to  another  of  the  same  name  and  obtain  money  on  it.  {People  v. 
Peacock,  6  Cow.,  72.) 

{%)  Power  of  attorney  to  receive  a  pension  not  subject  of  forgery.  {SchoU^e 
ease,  4  C.  H.  Rec,  168.) 

{j )  Due-bilL—  May  be  the  subject  of  forgery.  {People  v.  Finch,  6  Johns., 
287.) 

(k)  Invalid  instrument.  —  Forgery  of  an  instrument  void  on  its  face 
indictable.  {People  v.  Shale,  9  Cow.,  778;  People  v.  Harrison,  8  Barb.,  660; 
Cunningham  v.  People,  4  Him,  466;  Connor's  ease,  3  C.  H.  Rec,  69.) 

{I)  A  forged  indorsement  to  a  note  is  indictable.  {People  v.  Batkbun,  21 
Wend.,  509.)  * 

And  the  proof  of  one  of  several  forged  indorsements  to  the  same  note  is 
sufficient.  (Id.;  PdioeUy.  Com.,  11  Gratt,  22;  28  Cal.,  607;  2  Cranch  C.  C, 
621.) 

{m)  Forged  check.  — Where  a  certified  check  is  forged  it  is  sufficient  to 
prove  the  forged  certification.  {People  v.  Clements,  26  N.  Y.,  193,  reversing  5 
Park.,  337.) 

The  forgery  need  not  be  identical  with  the  original  {People  v.  Osmer,  4 
Park..  242.) 

It  is  sufficient  if  it  be  calculated  to  deceive.  (Id.;  11  Cush.,  481;  10  Ind^ 
872;  7  Pick.,  137.) 

(n)  Counterfeiting  com.  — Besteiek  v.  Com.,  2  Ya.  Cas.,  611;  Sanabria  ▼. 
People,  11  N.  Y.  W.  Dig.,  492. 

{o)  Promissory  note.  —  On  the  trial  of  an  indictment  for  forging  a  prom- 
issory note,  it  cannot  be  shown  that  the  note  has  been  paid  or  is  secured* 
{Brown  v.  People,  8  Hun,  662.) 
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§  512.  QualiflcatioxL  of  last  section.  —  A  plate,  specified  in 
the  last  section,  is  hi  the  form  and  similitude  of  the  genuine  instm- 
ment  imitated,  if  the  finished  parts  of  the  engraving  thereupon 
resemble  and  conform  to  similar  parts  of  the  genuine  instruments. 

8  R  8.,  948,  g  82. 

( a )  Exact  similitude. — ^Exact  similitude  is  not  required,  even  in  the  oper- 
ative words  of  the  instrument.  It  is  enough  that  there  be  resemblance  enough 
to  convince  the  jury  that  the  plate  or  design  was  intended  to  be  used  la 
striking  off  false  bills  to  be  used  as  true  ones.  (PeopU  v.  Osmer,  4  Park.,  243; 
1  Sheld.,  SaS;  Quinn's  com,  6  C.  H.  Rec,  63.) 

(b)  Must  be  such  as  to  deceive. — Resemblance  must  be  such  as  to  deceive 
an  ordinary  person.    (11  Cush.,  481;  10  Ind.,  872;  7  Pick.,  137.) 

§  513.  Other  cases  of  forgery  in '  second  degree.  —  An 

instrument  partly  written  and  partly  printed,  or  wholly  printed 
with  a  written  signature  thereto,  and  any  signature  or  writing 
purporting  to  be  a  signature  of,  or  intende'd  to  bind  an  individual, 
a  partnership,  a  corporation  or  association  or  an  officer  thereof,  is 
a  written  instrument  or  a  writing,  within  the  provisions  of  this 
chapter. 

8  R  S.,  046,  §  46;  2  R  8.,  696,  §  45. 

Bank  notes  wholly  printed  or  engraved  are  the  subjects  of  forgery.  '  {People 
V.  RJumer,  4  Park.,  166;  8  Gray,  441;  8  Cox  C.  C,  82.) 

Writing  Includes  evetything  done  with  a  pen,  by  engraving  or  by  printing. 
(8  Gray,  441;  8  Cox  C.  C,  33.) 

Also  by  pasting  a  name  over  another's.   (1  Har.  [Del.],  607;  7  Cox  C.  C,  494.) 

§  514.  Other  cases  of  fbrgexy  in  third  degree. — A  person 
who,  being  an  officer,  or  in  the  employment  of  a  corporation, 
asBOciation,  partnership,  or  individnal,  falsifies,  or  nnlawf all^*  and 
corruptly  alters,  erases,  obliterates,  or  destroys  any  accounts,  book 
of  accounts,  record,  or  other  writing,  belonging  to,  or  appertain- 
ing to  the  business  of,  the  corporation,  association,  partnership, 
or  individual,  is  guilty  of  forgery  in  the  third  degree. 

8  R.  8.,  946,  §  86;  2  R  8.,  698,  §  84;  Laws  1874,  ch.  440. 

It  is  forgery  in  the  third  degree  to  make  a  false  iOntry  in  a  ledger  under  the 
prisoner's  control,  as  clerk  in  a  public  office,  for  the  purpose  of  defrauding. 
(People  V.  Phaps,  49  How.,  463:  6  Hun,  488;  SanoMa  v.  People,  11  N.  Y.  W. 
D.,492.) 

§  515.  Other  cases  of  forgery  in  third  degree. —  A  person 
who,  with  intent  to  defraud  or  to  conceal  any  larceny  or  misap- 
propriation by  any  person  of  any  money  or  property,  either, 

1.  Alters,  erases,  obliterates,  or  destroys  an  account,  book  of 
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accounts,  record,  or  writing,  belonging  to,  or  appertaining  to  the 
business  of,  a  corporation,  association,  public  office  or  officer, 
partnership,  or  individual ;  or, 

2.  Makes  a  false  entry  in  any  such  account  or  book  of 
accounts;  or, 

3.  Willfully  omits  to  make  true  entry  of  any  material  particu- 
lar in  any  such  account  or  book  of  accounts,  made,  written,  or 
kept  by  him  or  under  his  direction ; 

Is  guilty  of  forgery  in  the  third  degree. 

8  R  S.,  944,  §  85;  2  R  8.  (Edm.),  608,  §g  84,  85,  48,  47;  Laws  1874,  ch. 
440;  §  114.  arUe. 

False  entries  in  a  ledger,  etc.  (People  v.  Phdpi,  49  How.,  %upra;  Biles  y. 
OTm.,  82PenD.,  629.) 

§516.  Forging  passage  tickets, — A  person  who,  with 

intent  to  defraud,  forges,  counterfeits,  or  falsely  alters  any  ticket, 

cheque  or  other  paper  or  writing,  entitling  or  purporting  to  entitle 

the  holder  or  proprietor  thereof  to  a  passage  upon  any  railway  or 

in  any  vessel  or  other  public  conveyance ;  and  a  person  who,  with 

like  intent,  sells,  exchanges  or  delivers,  or  keeps  or  ofEers  for  sale, 

exchange  or  delivery,  or  receives  upon  any  purchase,  exchange  or 

delivery,  any  such  ticket,  knowing  the  same  to  have  been  forged, 

counterfeited  or  falsely  altered,  is  guilty  of  forgery  in  the  third 

degree. 

8  R.  8.,  954,  §§  98,  94;  Laws  1860,  p.  177,  oh.  108;  Com,  ▼.  Ajfer,  8  Gush., 
150. 

§  517.  Forging  United  States  stamps.  —  A  person  who 
forges,  counterfeits  or  alters  any  postage  or  revenue  stamp  of  the 
United  States,  or  who  sells,  oi*  offers,  or  keeps  for  sale,  as  genuine 
or  as  forged,  any  such  stamp,  knowing  it  to  be  forged,  counter- 
feited or  falsely  altered,  is  guilty  of  forgery  in  the  third  degree. 

New. 

§  518.  Officer  of  corporation  selling,  etc.,  shares.  — An 

officer,  agent  or  other  person  employed  by  any  company  or  cor- 
poration existing  under  the  laws  of  this  state,  or  of  any  other 
state  or  territory  of  the  United  States,  or  of  any  foreign  govern- 
ment, who  willfully  and  with  a  design  to  defraud,  sells,  pledges 
or  issues,  or  causes  to  be  sold,  pledged  or  issued,  or  signs  or  pro- 
cures to  be  signed  with  intent  to  sell,  pledge  or  issue,  or  to  be 
sold,  pledged  or  issued,  a  false,  forged  or  fraudulent  paper,  writ- 
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ing  or  instrument,  being  or  purporting  to  be  a  scrip,  certificate  or 
other  evidence  of  the  ownership  or  transfer  of  any  share  or  shares 
of  the  capital  stock  of  such  company  or  corporation,  or  a  bond 
or  other  evidence  of  debt  of  such  company  or  corporation,  or  a 
certificate  or  other  evidence  of  the  ownership  or  of  the  transfer 
of  any  such  bond  or  other  evidence  of  debt,  is  guilty  of  forgery 
in  the  third  degree,  and  upon  conviction,  in  addition  to  the  pun- 
ishment prescribed  in  this  title  for  that  offense,  may  also  be  sen- 
tenced to  pay  a  fine  not  exceeding  three  thousand  dollars. 

3  R  S.,  946,  §§  49,  60;  %  591,  po9L 

§  519.  Falsely  indicating  i)erson  as  corporate  officer.  — 

The  false  making  or  forging  of  an  instrument  or  writing,  pur- 
porting to  have  been  issued  by  or  in  behalf  of  a  corporation  or 
association,  state  or  government,  and  bearing  the  pretended  sig- 
nature of  any  person,  therein  falsely  indicated  as  an  agent  or 
officer  of  such  corporation,  is  forgery  in  the  same  degree,  as  if 
that  person  were  in  truth  such  officer  or  agent  of  the  corporation 
or  association,  state  or  government. 

3  R  8.,  946,  §  48;  2  R  8.  (Edm.),  695,  §  47;  Laws  1855,  eh.  155. 

§  520.  Terms  "forge,"  and  "forging."  —  The  expressions 
"forge,"  "forged"  and  "forging,"  as  used  in  this  chapter, 
include  false  making,  counterfeiting  and  the  alteration,  erasure, 
or  obliteration  of  a  genuine  instrument,  in  whole  or  in  part,  the 
false  making  or  counterfeiting  of  the  signature,  of  a  party  or 
witness,  and  the  placing  or  connecting  together  with  intent  to 
defraud  different  parts  of  several  genuine  instruments. 

8  R  8.,  946,  S  44. 

§  521.  Uttering,  etc.,  forged  instruments,  etc.,  is  forgery. 
A  person  who,  knowing  the  same  to  be  forged  or  altered,  and 
with  intent  to  defraud,  utters,  offers,  disposes  of  or  puts  off  as 
true,  or  has  in  his  possession,  with  intent  so  to  utter,  offer,  dispose 
of,  or  put  off,  either, 

1.  A  forged  seal  or  plate,  or  any  impression  of  either;  or, 

2.  A  forged  coin ;  or, 

3.  A  forged  will,  deed,  certificate,  indorsement,  record,  instru- 
irent  or  writing,  or  other  thing,  the  false  making,  forging,  or 
altering  of  whidi  is  punishable  as  forgery ; 
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Is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged 
the  same. 

8  R  S.,  945,  g§  87,  88,  89;  2  R  S.  (Edm.),  894,  §§87,  88,  89. 

(a)  TTttering.  —  Patting  a  forged  deed  on  record  or  averring  it  to  be 
genuine  \b  a  sufficient  uttering.  (.Podge  y.  People,  6  Park.,  688;  8  Abb.  Dec, 
489.) 

The  making  of  a  counterfeit  order  for  the  delivery  of  goods  in  the  name  of 
a  third  person  is  an  uttering  under  the  statutes.  {Noakee  v.  People,  25  N.  Y., 
880;  see,  also,  OaUagJior's  eaee,  5  0.  H.  Rec.,  1;  Chahoon  v.  Com,,  20  Gratt, 
773;  Sands  v.  Com.,  Id.,  800;  People  v.  Ah  Who,  28  Cal.,  205;  Psople  v.  Bng- 
hami,  2  Mich.,  550;  U.  S.  v.  Neleon,  1  Abb.,  185.) 

On  the  trial  of  an  indictment  for  uttering  a  note  with  several  forged  indorse- 
ments, it  is  sufficient  to  prove  any  one  of  them  to  be  a  forgery.  {People  v. 
Bathbun,  21  Wend.,  509.) 

So,  also,  of  uttering  a  forged  certified  cheque,  proof  of  forgery  of  certifica- 
tion sufficient.    (People  v.  Clements,  26  N.  Y.,  198.) 


§  522.  Uttering  writing  signed  with  wrong-doer's 
name.  —  Whenever  the  false  making  or  uttering  of  any  instru- 
ment or  writing  is  forgery  in  any  degree,  a  person  is  guilty  of 
forgery  in  the  same  degree,  who,  with  intent  to  defraud,  offers, 
disposes  of,  or  puts  off  such  an  instrument  or  writing  subscribed 
or  indorsed  in  his  own  name,  or  that  of  any  other  person,  whether 
such  signature  be  genuine  or  fictitious,  under  the  pretense  that 
such  subscription  or  indorsement  is  the  act  of  another  person  of 
the  same  name,  or  of  a  person  not  in  existence. 

8  R.  S.,  945,  §  42;  2  R  S.  (Edm.),  695,  §  41. 

§  523.  Forgery  in  first  degree,  how  punished.  —  Forgery 
in  the  first  degree  is  punishable  by  imprisonment  for  not  leas 
than  ten  years. 

8  R  8.,  946,  §  48;  2  R  8.  (Edm.),  695,  §  42,  subd.  1. 

§  524.  Forgery  in  second  degree.  —  Forgery  in  the  second 
degree  is  punishable  by  imprisonment  for  not  more  than  ten  nor 
less  than  five  years. 

8  R  a,  946,  §  48;  2  R  8.  (Edm.),  946,  g  48,  subd.  2. 

§  525.  Foi^ry  in  third  degree.  —  Forgery  in  the  third 
degree  is  punishable  by  imprisonment  for  not  more  than  five  years. 

8  R  8.,  946,  §  48;  2  R  8.  (Edm.),  946,  §  48,  subd.  8. 

§  526.  Having  possession  of  counterfeit  coin.  —  A  person 
who  has  in  his  possession  a  counterfeit  of  any  gold  or  silver  coin, 
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whether  of  the  United  States  or  of  any  foreign  country  or  gov- 
ernment, knowing  the  same  to  be  counterfeited,  with  intent  to 
sell,  utter^  use,  circulate  or  export  the  same,  as  true  or  as  false,  or 
to  cause  the  same  to  be  so  uttered  or  passed,  is  punishable  by  im- 
prisonment not  more  than  five  years,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

8  R  S.,  945,  g  89. 

(a)  Innocent  reception.  —  Though  a  man  innocently  reoeire  a  counterfeit 
note,  if  he  afterward  pass  it,  knowing  it  to  be  spurious,  he  is  guilty.  (GhUr 
lagher^s  ea9$,  5  0.  H.  Kec.,  1.) 

(b)  PoMeeeion. —  Having  possession  of  a  counterfeit  with  intent  to  seU  it, 
is  an  offense  against  the  statute.  {Motet^  ease,  2  G.  H.  Rec.,  84;  Murphy' &  eoM, 
4  id.,  42;  DonetCM  ecue,  5  id.,  77.) 

Where  more  than  one  coimterf eit  lb  found  in  possession  of  a  person  but  one 
prosecution  can  be  sustained  thereon.    (Lcmpier^i  ease,  6  C.  H.>Rec.,  79.) 

{c)  Kiut  be  calculated  to  deceive.— It  is  sufficient  to  convict  that  the 
counterfeit  coin  be  so  far  finished  as  to  be  calculated  to  deceive.  (Qut»n'« 
MM,  6C.  H.  Rec.,  98.) 

Where  party  has  a  die  in  his  possession.  (Mwrphiifs  ease,  4  0.  K  Bee.,  42; 
Donetfs  case,  5  id.,  77.) 

Party  engaged  in  coining  counterfeit  money  at  time  of  his  arrest  (WeoMv'* 
ease,  2  0.  H.  Rec.,  57.) 

§  527.  AdvertiBiog  counterfeit  money.  —  A  person  who 
with  intent  to  defrand,  prints,  drcnlates,  or  distributes  a  letter, 
circnlar,  card,  pamphlet,  handbill,  or  any  other  written  or  printed 
matter,  offering  or  purporting  to  offer  for  sale,  exchange,  or  as  a 
gift,  eonnterf eit  coin  or  paper  money,  or  giving  or  purporting  to 
give  information  where  counterfeit  coin  or  paper  money  can  be 
procured,  is  punishable  by  imprisonment  not  more  than  five  years, 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment. 

8R  B..982,g99;  1  Laws  1872,  ch. 441. 
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550.  Knowingly  receiving. 

551.  Averment  and  proof. 

§  528.  Larceny  defined.  —  A  person  who,  with  the  intent  to 
deprive  or  defraud  the  true  owner  of  his  property,  or  of  the  use 
and  benefit  thereof,  or  to  appropriate  the  same  to  the  nse  of  the 
taker,  or  of  any  other  person,  either, 

1.  Takes  from  the  possession  of  the  true  owner,  or  of  any  other 
person ;  or  obtains  from  such  possession  by  color  or  aid  of  frand  • 
ulent  or  fake  representation  or  pretense,  or  of  any  false  token  or 
writing ;  or  secretes,  withholds,  or  appropriates  to  his  own  use, 
or  that  of  any  person  other  than  the  true  owner,  any  money,  per- 
sonal property,  thing  in  action,  evidence  of  debt  or  contract,  or 
article  of  value  of  any  kind ;  or, 

2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee, 
servant,  attorney,  agent,  clerk,  trustee,  or  officer  of  any  person, 
association,  or  corporation,  or  as  a  public  officer,  or  as  a  person 
authorized  by  agreement,  or  by  competent  authority,  to  hold  or 
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take  such  possession,  custody,  or  control,  any  money,  property, 
evidence  of  debt  or  contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  own 
use,  or  that  of  any  other  person  other  than  the  true  owner  or  per- 
son entitled  to  the  benefit  thereof ; 

Steals  such  property,  and  is  guilty  of  larceny. 

8  R  8.,  953,  g  78-81;  8  R.  S.,  953,  §§  78-77;  2  R  8.  (Edm.),  699,  §  68. 

( a )  Intent.  —  To  constitute  the  crime  of  larceny  there  must  not  only  be  a 
wrongful  taking,  but  also  a  felonious  intent.  (Jeffers'  com,  1  C.  H.  Rec,  88; 
Orocharon'%  case,  Id.,  177;  Ooehran's  ease,  6  id.,  62;  McOourt  v.  Fisople,  64  N. 
Y.,  688.) 

The  felonious  intent  is  to  be  deducted  from  all  the  circumstances  of  the 
taking.    {Bariran^s  case,  6  C.  a  Rec.,  56;  FloopU  v.  Ward,  1  Wh.  Cr.  Cas.,  897.) 

The  question  of  felonious  intent  is  for  the  Jury.  (JSSHs  v.  Fsople,  21  How. 
Pr.,  856.) 

If  a  prisoner,  in  an  attempt  to  steal  a  certain  article,  be  caught  in  the  act, 
and  tlirough  alarm  accidentally  carry  away  another,  he  cannot  be  convicted 
of  stealing  it    (HatUey^s  ease,  5  C.  H.  Rec.,  8.) 

{b)  Aaportation. — To  constitute  larceny  there  must  be  an  asportation. 
(P/iiOips'  case,  4  G.  H.  Re<^.,  177;  State  y.  Wisdom,  8  Porter,  511;  State  y.  J<mes, 
65  N.  C,  895.) 

The  least  removal  of  the  property  from  its  place  of  deposit  is  a  sufficient 
asportation.     (SeotCs  case,  5  G.  H.  Rec.,  169;  Harrison  v.  Bsople,  50  N.  Y.,  518.) 

Where  a  thief  put  his  hand  into  a  pocket  and  lifted  the  pocket-book  about 
three  inches  in  an  attempt  to  steal  it;  held,  a  sufficient  asportation.  {Harrison 
▼.  People,  50  N.  Y.,  518.) 

( c )  What  constitutes  larceny. —  It  is  larceny  for  a  wife's  paramour  to 
carry  off  the  husband's  goods  through  the  solicitation  of  the  wife.    {People  v. 
Schuyl&r,  6  Gow.,  572;  People  y.  Chle,  43  N.  Y.,  508;  Beg,  y.  Flatman,  21  Alb. 
L.  J.,  404,  418.) 
To  counsel  an  apprentice  to  steal  his  master's  goods,  renders  both  liable  as 
<  principals  if  the  theft  be  accomplished.    (People  y.  Sheahan,  1  Wh.  Grim. 

le  C,  226.) 

To  cut  and  carry  away  lead  from  the  roof  of  a  house  is  larceny.    {John's 
case,  8  G.  H.  Rec.,  5a) 
ff  No  defense  to  larceny  that  the  crime  was  committed  in  the  commission  of  a 

J  burglary.    {Psople  y.  Smith,  57  Barb.,  46.) 

Df  {d)  Stealing  one's  own  property. — A  man  may  be  conyicted  of  stealing 

his  own  property  from  a  constable  who  had  leyied  upon  it  under  an  execution. 
^  {PcUmer  y.  People,  10  Wend.,  165),  or  of  stealing  from  one  who  himself  had 

^'  acquired  the  goods  feloniously.    ( Ward  y.  People,  8  Hill,  895;  6  id.,  144) 

^  {e)  Qrand  larceny. —  There  can  be  no  conyiction  for  grand  larceny  unless 

the  prisoner  stole  more  than  twenty-flye  dollars  laid  in  one  count    {HugJiee^ 

^  ease,  4  G.  H.  Rec,  182;  McKenna*s  ease,  5  id.,  174.) 

The  prisoner  is  entitled  to  haye  the  Jury  instructed  whether  or  not  the 
offense  proyed  amount  to  grand  larceny.     {WUUams  y.  People,  24  N.  Y.,  405; 

'^  Bhodihan  y.  People,  5  Park.,  895.) 

or 
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Under  the  act  of  1863,  stealing  from  the  person  was  grand  larceny,  regard- 
less of  the  amount  or  time  of  the  stealing.  {FctUon  v.  People^  2  Eeyes,  145; 
2  Abb.  J>ec.,  83;  6  Park.,  256.) 

(/)  Petit  larceny  is  still  a  felony  as  at  common  law,  for  which  the  offender 
may  be  arrested  without  warrant. 

Under  the  Ptevised  Statutes  a  man  who  steals  abroad  and  brings  it  into  this 
state  may  be  convicted  here.  '{People  v.  Burke,  11  Wend.,  129.) 

Larceny  from  a  dwelling-house  is  local  in  its  nature;  otherwise  of  larceny 
from  a  ship  or  yessel.     (People  y.  Honeyvuin,  8  Den.,  121.) 

(g)  Accessories. —  There  are  no  accessories  in  petit  larceny.  {Ward  t. 
People,  8  Hill,  395.)  An  accessory  before  the  fact  to  a  larceny  is  not  indicta- 
ble as  a  principal.    {Norton  v.  People,  8  Cow.,  137.) 

{h)  Subjects  of  larceny. —  A  dog  is  the  subject  of  larceny  under  the  act 
of  1857.    (PBopley.  CampbeU,  4  Park..  386;  People  v.  Malomy,  1  Park.,  593.) 

So,  also,  is  ice  stored  for  domestic  use.    {Ward  ▼.  PeopHe,  8  Hill,  896.) 

Also  bank  bills,  though  not  yet  issued.    {People  v.  WUey,  8  Hill,  194.) 

Or  notes  on  a  foreign  bank.    (People  v.  Jackson,  8  Barb.,  637.) 

An  indictment  will  lie  for  the  larceny  of  a  note  payable  in  specific  articles. 
(People  V.  Bradley,  4  Park.,  245.) 

And  for  the  certificates  of  the  stock  of  an  incorporated  company;  but  their 
value  must  be  proved.    (People  v.  Oriffln^  88  How.,  475.) 

A  chose  in  action  is  not  the  subject  of  larceny.  (Lennenden'e  com,  1  C.  H. 
Rec ,  30.) 

An  undrawn  lottery  ticket  is  not  the  subject  of  larceny.  (Healy'e  oom,  4  C. 
H.  Rec,  36.) 

Anims^s  fera  natura,  not  unless  confined  or  killed.  (Norton  v.  Ladd^  6  N. 
H.,  203;  State  v.  Houee,  65  N.  C,  815.) 

A  letter  of  no  intrinsic  value  is  not  the  subject  of  larceny.  (Payne  v.  PBople, 
6  Johns.,  103.) 

Neither  is  a  receipt  for  money.  (People  v.  Bradley,  4  Park.,  245;  Pdople  v. 
Griffin,  38  How.,  475;  People  v.  LooTnia,  4  Denio,  880.) 

A  draft  sent  to  the  state  comptroller,  though  not  indorsed  by  the  latter,  is 
the  subject  of  larceny.    (49  How.,  437;  6  Hun,  401;  72  N.  Y.,  834.) 

( t )  Indictments. —  Where  a  number  of  articles  belonging  to  different  per- 
sons are  stolen  at  the  same  time,  only  a  single  indictment  will  lie.  (Shaurfa 
ea«e,2C.  H.  Rec,  87.) 

The  property  in  the  goods  must  be  laid  in  the  one  who  holds  the  legal  inter- 
est.   (People  V.  Bomaine,  1  Wh.  Cr.  C,  869.) 

The  property  may  be  laid  in  a  surviving  partner,  and  the  executors  of  a 
deceased  partner,  without  naming  the  latter.    (Ridgt§ay*s  case,  1  C.  H.  Rec,  8.) 

One  cannot  be  convicted  of  stealing  goods  the  ownership  of  which  is  laid 
in  himself  and  another.     (Van  Oleef'e  case,  5  C.  H.  Rec,  117.) 

It  is  sufficient  to  lay  the  goods  as  the  property  of  a  bailee.  (People  v.  Smith, 
1  Park.,  329.) 

Where  goods  assigned  for  the  benefit  of  creditors  are  stolen  the  property 
must  be  laid  in  the  assignee.    (Veiteh's  com,  5  C.  H.  Rec,  4.) 

An  indictment  for  stealing  a  promissory  note  must  conform  strictly  to  the 
requirements  of  the  statute.     (People  v.  Cook,  2  Park.,  12.) 

An  indictment  charging  the  taking  and  carrying  away  of  a  bill  of  exchange. 
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fully  describing  it,  is  good  without  any  ayerment  that  the  money  was  due 
thereon.    (P helps  v.  People,  6  Hun,  401;  72  N.  Y.,  834.) 

(J )  Evidence. — The  ownership  of  goods  must  be  proved  as  laid.  {i£ahan*8 
case,  8C.  H.  Rec,  44.) 

Even  if  described  with  unnecessary  particularity.  {AUcenbrach  v.  People, 
1  Den.,  80.) 

To  convict  of  stealing  bank  bills,  received  as  good  by  the  prosecutor,  their 
value  need  not  be  otherwise  shown.  {HugM  ease,  4  C.  H.  Rec.,  183;  People  v. 
FdUon,  6  Paris.,  266.) 

If  the  bank  bills  aru  foreign,  there  must  be  at  least  ** prima  fads"  evidence 
of  the  existence  of  such  banks  and  the  genuineness  of  the  bills.  (People  v. 
Caryl,  12  Wend,  647;  Johnson  v.  People,  4  Den.,  864;  Higffins  v.  People,  7 
Lans.,  110.) 

The  possession  of  stolen  property  immediately  after  the  theft  is  sufficient 
to  convict  the  defendant  of  stealing  it,  unless  explained.  (SQei/'s  ease,  1  C.  H. 
Rec,  28;  Armstead^s  case.  Id.,  174;  Salens  ease,  6  id.,  178;  People  v.  Preston,  1 
Wh.  C.  C,  141;  Knickerbocker  v.  Psople,  48  N.  Y.,  177;  67  Barb.,  866;  Dillon 
V.  People,  1  Hun,  670;  4  8.  C,  203.) 

Where  part  only  is  found  that  is  sufficient  to  charge  with  the  whole  if  stolen 
at  the  same  time.    (GoUins*  case,  4  G.  H.  Rec,  189.) 

The  presumption  of  guilt  arising  from  the  possession  of  stolen  property 
recently  after  the  theft  is  one  of  fact,  and  not  of  law.  (Stover  v.  People,  66 
N.  Y.,815.) 

(k)  Constructive  larceny.  —  To  constitute  a  constructive  larceny  there 
must  be  a  felonious  intent  at  the  time  the  prisoner  obtains  possession  of  the 
goods.  (Hisrotes  case,  6  C.  H.  Rec,  187;  WHson  v.  People,  89  N.  Y.,  459; 
Stone's  case,  2  C.  H.  Rec,  167.) 

Obtaining  goods  by  fraudulent  purchase,  the  vendor  delivering  them  with 
an  intent  to  part  with  the  property,  is  not  larceny.  (Mowrey  v.  Walsh,  8 
Cow.,  288;  Andrew  v.  Dieterieh,  14  Wend.,  81;  Boss  v.  People,  6  Hill,  294.) 

Fraudulently  to  obtain  possession  of  goods  under  pretense  of  a  purchase, 
with  an  intent  at  the  time  wrongfully  to  deprive  the  owner  of  the  property,  is 
larceny.  (0*Terre*s  c€tse,  8  C.  H.  Rec,  154;  Valentines  ease,  4  id.,  83;  Botoen*s 
case.  Id.,  46;  People  v.  (furtis,  1  Wh.  Cr.  Gas.,  586;  St.  Valerie  v.  People,  64 
Barb.,  426;  People  v.  McMurray,  4  Park.,  284;  Wixson  v.  People,  6  id.,  119; 
Smith  V.  PeopU,  58  N.  Y.,  Ill ) 

If  the  prisoner,  "animo  furandi,"  fraudulently  obtain  the  prosecutor's 
property  from  his  agent,  it  is  larceny.    (People  v.  McDonald,  48  N.  Y.,  61.) 

Where  the  prisoner  obtains  goods  by  a  trick  or  fraud,  it  is  larceny.  (People 
V.  Jackson,  8  Park.,  590;  Weyman  v.  People,  4  Hun,  611;  62  N.  Y.,  628;  Madno 
V.  People,  12  Hun,  127.) 

Hiring  a  horse  and  carriage  with  intent  to  convert  the  property  is  larceny. 
(Brannan's  case,  1  G.  H.  Rec,  50.) 

If  a  note  be  handed  to  a  maker  for  the  purpose  of  indorsing  a  payment,  and 
he  feloniously  convert  it,  he  is  guilty  of  larceny.  (People  v.  CcM,  1  Den.,  120; 
HOdebrand  v.  PeopU,  66  N.  Y.,  894;  1  Hun,  19;  8  8.  G.,  82.) 

If  a  debtor  induce  a  creditor  to  sign  a  receipt,  under  pretense  of  paying  a 
debt,  and  keep  the  receipt  with  criminal  intent,  it  is  a  felony.  (People  v. 
Loomis,  4  Den.,  880.) 

If  personal  property  be  left,  through  inadvertence,  with  another,  and  he 
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conceal  it  " animo  furandi"  it  is  larceny.  (PeopU  v.  MeOarren,  17  Wend., 
460.) 

But  a  bona  fide  finder  of  a  lost  article  is  not  guilty  of  larceny.  (Psople  v 
Anderson,  14  Johns.,  294.) 

Not  so,  however,  if  the  finder  knows  the  owner.  {People  v.  8u>an,  1 
Park.,  9.) 

Or  have  the  means  of  identifying  him  instanter  at  the  time  of  the  finding. 
(People  V.  CoffdeU,  1  Hill,  94;  People  v.  Kaate,  8  Park.,  129;  IfkhoU  v.  People, 
17N.  Y.,  114) 

The  felonious  appropriation  of  property  swept  from  the  deck  of  a  vessel  in 
a  gale  is  larceny.    (Dayton's  case,  2  C.  H.  Rec,  167.) 

So,  also,  where  a  servant  sent  to  deliver  goods  feloniously  dispose  of  them 
at  an  auction  store.    (McClure's  case,  8  C.  H.  Rec,  164.) 

A  servant  intrusted  with  goods  for  sale  is  not  guilty  of  larceny  or  embezzle- 
ment if  he  appropriate  the  proceeds  to  his  own  use.  (Langley's  ease,  4  G.  H. 
Rec,  159.) 

If  a  servant  interested  with  the  care  of  his  master's  horse,  take  it  from  the 
stable  with  the  intent  to  run  away  with  it,  he  is  guilty  of  larceny.  (People  v. 
Wood,  2  Park.,  22.) 

Owner's  permission,  when  no  defense.    (Sanders^  ease^  21  Alb.  L.  J.,  196.) 

False  pretenses,  two  things  must  concur;  false  statement  and  reliance 
therein.  (People  v.  Tompkins,  1  Park.,  224;  People  v.  Miller,  2  id.,  197;  KeUy 
V.  People,  6  Hun,  609.) 

Post  dated  check.    (Lesser  v.  People,  12  Hun,  668.) 

If  the  clerk  of  the  state  treasurer  receive  a  draft  transmitted  to  the  comp- 
troller in  payment  of  taxes,  appropriate  it  to  his  own  use,  he  is  guilty  of  lar- 
ceny.   (People  V.  Plielps,  49  How.  Pr.,  487;  6  Hun,  401;  73  N.  Y.,  334.) 

And  it  makes  no  difference  that  the  draft  was  not  received  by  the  prisoner 
personally.    (Id.) 

Where  a  person  receives  goods  to  be  made  into  coats,  afterward  seUs  the 
same,  it  is  not  larceny,  unless  he  received  the  goods  animo/urandi,  (Abrams 
V.  People,  6  Hun,  491.) 

One  who  receives  money  paid  him  by  mistake,  and  retains  it,  knowing  it  is 
intended  for  another,  is  guilty  of  larceny.    (Wolf stein  v.  People,  6  Hun,  121.) 

Where  two  persons  conspire  together  fraudulently  to  get  possession  of 
property,  with  felonious  intent,  and  succeed,  they  are  guilty  of  larceny. 
(Loomis  V.  People,  67  N.  Y.,  322.) 

Where  the  owner  of  goods  is  deceived  into  the  surrender  of  both  possession 
and  title  by  false  representations,  the  offense  is  not  larceny,  but  false  pre- 
tenses.   (People  V.  Kelly,  6  Hun,  509.) 

If  the  owner  of  goods  voluntarily  part  with  possession  for  the  purposes  of 
sale,  and  the  party  receiving  them  does  so  with  a  fraudulent  design,  it  is  not 
larceny,  but  false  pretenses.    (Zink  v.  People,  20  Alb.  L.  J.,  156.) 

EMBEZZLEMENT. 

An  indictment  for  embezzlement  lies  against  a  clerk  or  servant  for  convert- 
ing to  his  own  use  money  or  goods  of  his  master  or  employer.  (People  y. 
Hennessy,  15  Wend.,  147;  MUUgan's  case,  6  C.  H.  Rec,  69.) 

Embezzlement  can  only  be  predicated  on  a  particular  sum  of  money.  (Peo- 
ple y.  Howe.  2  S.  C,  888.) 
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The  servant  or  clerk  must  have  the  custody  of  the  goods.  (People  v.  8hta. 
han,  1  Wh.  CriuL  Cas.,  226.) 

A  stage  driver  intrusted  with  money  is  a  servant  within  the  statute.  (Peo- 
ple V.  Sherman,  10  Wend.,  298.)  Or  a  bar-keeper.  (PiBople  v.  Dalian,  15 
Wend.,  581.) 

A  tradesman  to  whom  leather  is  delivered  to  be  manufactured,  is  not  guilty 
of  embezzlement  if  he  receive  the  goods  in  good  faith,  though  he  afterward 
convert  it    (People  v.  Burr,  41  How.,  298.) 

If  one  partner  secretly  abstract  the  partnership  funds,  and  then  deny  all 
knowledge  of  the  fact,  it  amounts  to  a  felony.  ( Weeks  v.  Lowerre,  19  L. 
Rep.,  448.) 

As  to  the  keeper  of  a  county  poor-house  of  funds  intrusted  to  him.  (GoaU 
V.  PeopU,  22  N.  Y.,  245.) 

What  facts  are  necessary  to  sustain  an  indictment  against  the  cashier  of  a 
bank  for  embezzlement.    (Bartow  y.  People,  18  Htin,  22.) 

( n )  False  pretenaes. —  A  cheat  or  fraud  to  be  indictable  at  common  law 
must  be  such  as  would  affect  the  public.  (People  v.  Babeoek,  7  Johns.,  201; 
People  Y.  Millor,  14  id.,  871.) 

Fraudulently  gaining  possession  of  a  promissory  note  is  within  the  statute, 
(People  V.  ma&r,  14  Johns.,  871.) 

An  unsigned  writing  not.    (People  v.  Gates,  13  Wend.,  811.) 

A  depositor  who  overdraws  his  bank  account  not.  (Allen's  ease,  8  C.  H. 
Rec,  118;  Stuyvesanfs  ease,  4  id.,  156.) 

The  goods  must  have  been  actually  obtained  by  means  of  the  pretense. 
(Lti4!re^s  case,  1  C.  H.  Rec,  140;  Davis'  case,  4  id.,  61;  CoUins'  case.  Id..  143; 
People  V.  DdUon,  2  Wh.  Cr.  C,  161.) 

Party  must  have  parted  with  the  custody  of  the  goods.  (Sing's  case,  1  C. 
H.  Rec,  7.) 

A  bill  of  lading  in  which  prosecutor  has  an  equitable  interest  is  a  subject  of 
an  indictment  under  the  statute.    (Lazanu^  ease,  1  C.  H.  Rec,  89.) 

The  false  pretense  must  be  predicated  on  some  matter  or  thing  pretended 
then  to  be  in  existence,  but  which  in  truth  it  was  not.  (Conger's  case,  4  0. 
H.  Rec,  65.) 

The  representations  made  need  not  have  been  the  sole  inducement  to  the 
delivery  of  the  property,  but  only  had  so  material  an  effect  that  without  them 
credit  would  not  have  been  given.    (People  v.  Herrick,  13  Wend.,  87.) 

To  constitute  the  offense  two  things  must  concur,  to  wit. :  A  false  represen- 
tation as  to  an  existing  fact,  and  a  reliance  upon  the  representation  as  true. 
(Peoj^  V.  Tompkins,  1  Park.,  224;  People  v.  MUler,  2  id.,  197.) 

The  representations  must  be  such  as  are  calculated  to  deceive  persons  of 
ordinary  prudence  and  caution.  (People  v.  WiUiams,  4  Hill,  9;  People  v.  Stet- 
son, 4  Barb.,  151;  Peaj^  v.  SuUy,  5  Park.,  142.) 

Whether  the  false  pretenses  were  of  such  a  character  is  a  question  for  the 
jury.  (CoUins'  case,  4  C.  H.  Rec,  143;  People  v.  DdUon,  2  Whar.  Cr.  C,  161; 
Thomas  v.  People,  84  N.  Y.,  861;  Skeff  v.  People,  2  Park.,  189.) 

What  is  a  faUe  pretense  within  the  statute.  {Stories'  ease,  2  C.  H.  Rec,  2; 
MaWs  case.  Id.,  I'SS;  Valentine's  case,  4  id.,  88;  OoUim^  case,  Id.,  148;  SmUh's 
ease,  5  id.,  180;  PiBttple  v.  DaUon,  2  Whar.  Cr.  C,  161;  People  v.  Haynes,  11 
Wend.,  557;  PsopU  v.  Herrick,  18  id.,  187;  Thomas  v.  Pdople,  84  N.  Y.,  851; 
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P^opls  Y.  Choke,  6  Park.,  81;  PeapU  y.  KendaU,  35  Wend.,  899;  People  v.  Johne, 
12  Johns.,  29-^;  Heath' e  caae,  1  C.  H.  Rec.,  11«.) 

A  false  pretense  that  the  prisoner  had  procured  a  bill  of  exchange  for  the 
prosecutor,  which  was  ready  for  delivery,  is  indictable.  {Deooeta'e  case,  1  C. 
H.  Rec,  83.) 

To  obtain  payment  of  an  insurer  for  an  article  known  to  the  insured  not  to 
be  destroyed,  is  false  representation.    {People  y.  Byrd,  1  Whar.  Or.  C,  242.) 

A  false  representation  that  a  check  given  in  payment  of  goods  was  good, 
and  that  there  was  money  in  the  bank  to  meet  it,  is  indictable.  {Smith  y. 
i%(>pfo,  47  N.  Y.,'808.) 

Falsely  representing  that  a  mortgage  is  a  first  incumbrance,  thereby  affect^ 
ing  its  sale,  is  indictable.    {People  y.  8uUp,  6  Park.,  142.) 

A  false  assertion  of  the  cause  of  a  visible  defect  in  personal  property  ia 
within  the  statute.    {People  v.  Orieeie,  4  Den.,  525.) 

An  indictment  will  not  lie  for  obtaining  money  as  a  charitable  donation  by 
means  of  false  representations.    {People  v.  0 lough,  17  Wend.,  851.) 

Nor  by  means  of  which  a  person  obtains  payment  of  a  just  debt  {People  y. 
Thomas,  8  Hill,  169;  see  People  v.  Smith,  6  Park.,  490.) 

A  representation  subsequent  to  sale  and  delivery  not  within  the  statute. 
{People  V.  Haynee,  14  Wend.,  547.) 

To  sustain  an  indictment  the  property  must  have  been  parted  with  from  an 
honest  motive.  {MeOord  v.  People,  46  N.  T.,  470;  People  v.  Steteon,  4  Barb., 
151.) 

j^  indorsement  fraudulently  obtained  is  indictable.  {People  y.  SUme,  9 
Wend.,  182;  People  v.  Chapman,  4  Park.,  56.) 

So,  also,  of  a  note  thus  obtained  and  afterwards  paid.  {People  v.  Serriek, 
18  Wend.,  87.) 

Not  so  if  the  instrument  is  void  on  its  face.  {People  v.  QaHUneay,  17  Wend., 
540.) 

{o)  Indictment.  — Proof  in  order  to  sustain  an  indictment  for  false  pre- 
tenses in  obtaining  signature  to  note.    {Scott  v.  People,  62  Barb.,  62.) 

Requisites  of  an  indictment  for  false  pretenses.  {(Jonger'e  eaee,  4  C.  H. 
Rec,  65;  1  Wh.  0.  C,  448;  Shotweffs  eaee,  4  C.  H.  Rec,  75;  Sleele^e  eaee,  5 
id.,  5;  People  v.  Haynee,  14  Wend.,  557;  People  v.  Herrick,  18  id.,  87;  People 
v.  Oatee,  Id.,  811;  Th(nnas  v.  People,  84  N.  T.,  851;  People  v.  Steteon,  4  Barb., 
151;  CUvrk  v.  People,  2  Lans.,  229;  Skiff  v.  People,  2  Park.,  189;  People  y. 
Chop,  4  id.,  56.) 

Evidence  that  the  prisoner  made  similar  false  pretenses  to  another  not 
admissible    {CoUin^  eaee,  4  0.  H.  Rec,  148.) 

Defendant  cannot  use  his  own  account  books  as  evidence  in  his  faYor  on  a 
trial  for  obtaining  a  signature  to  a  note  by  false  pretenses.  (People  v.  Qenung^ 
11  Wend.,  18.) 

Not  necessary  to  prove  all  the  pretenses  m  the  indictment.  (18  How.  Pr., 
498;  BtOechofsky  y.  People,  8  Hun,  40;  6  S.  C,  277.) 

The  prosecutor  may  testify  that  he  relied  on  the  representations  of  the 
prisoner.    {People  v.  SuHy,  5  Park.,  142.) 

Obtaining  goods  upon  a  post  dated  check  drawn  by  one  who  never  had  an 
account  in  the  bank,  is  within  the  statute.  {Leeeer  v.  People,  12  Hun,  068;  78 
N.  Y.,  78;  FooU  v.  PeopU,  17  Hun,  218.) 

Inducing  a  public  officer,  by  false  and  fraudulent  representations,  to  pay 
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money  to  a  third  person  not  indictable.  (People  y.  Court  Oen.  Sese,,  18 
Hun,  895.) 

Intent  to  cheat  and  defraud  is  an  essential  element.  (Brown  y.  People,  16 
Hun,  585.) 

It  is  sufficient  if  a  false  representation  be  such,  that  if  true  would  naturally 
and  according  to  the  motives  which  influence  an'^  honest  mind,  lead  directly 
to  the  result    (PiBople  y.  Bul^,  I  Sheld.,  17.) 

Statements  made  two  months  after  the  goods  were  obtained  not  material. 
ShtUman  v.  People,  14  Hun,  516.) 

In  order  to  convict  it  is  not  necessary  that  actual  loss  or  injury  should  have 
been  sustained  by  the  prosecutor.    (People  y.  SuUy,  1  Bheld.,  17.) 

§  529.  Obtaining  money  or  property  by  firauduleiit 
draft.  —  A  person  who  willfully,  with  intent  to  defraud,  by  color 
or  aid  of  a  cheque  or  draft,  or  order  for  the  payment  of  money 
or  the  delivery  of  property,  when  such  person  knows  that  the 
drawer  or  maker  thereof  is  not  entitled  to  draw  on  the  drawee 
for  the  snm  specified  therein,  or  to  order  the  payment  of  the 
amount,  or  delivery  of  the  pro^rty,  although  no  express  repre- 
sentation is  made  in  reference  thereto,  obtains  from  another  any 
money  or  property,  is  guilty  of  stealing  the  same  and  punishable 
accordingly. 

New. 

(a)  Bill  of  exchange. — ^A  false  pretense  that  the  prisoner  had  procured  a 
bill  of  exchange  for  the  prosecutor  which  is  ready  for  delivery,  is  indictable. 
(DeeoMe  eaee,  1  G.  H.  Rec.,  88;  AUen'a  eaee,  8  id.,  118.) 

(b)  Oheck. — A  check  drawn  on  a  bank  where  prisoner  has  no  funds  under 
a  representation  that  there  were  funds  to  meet  it,  is  indictable.  (People  v. 
Bmith,  47  N.  Y.,  808;  Leaa&r  v.  PeopU,  12  Hun,  670;  78  N.  Y.,  78;  Foole  v. 
People,  17 Hun,  dl8;  Bex  v.  Jaekion,  8  Camp.,  870;  Beae  v.  Park&r,  7  Car.  & 
P..  825.) 

§  530.  Grand  larceny  in  first  degree.  —  A  person  is  guilty 
of  grand  larceny  in  the  first  degree,  who  steals,  or  unlawfully 
obtains  or  appropriates,  in  any  manner  specified  in  this  chapter, 

1.  Property  of  any  value,  by  taking  the  same  from  the  person 
of  another  in  the  night-time ;  or, 

2.  Property  of  the  value  of  more  than  twenty-five  dollars,  by 
taking  the  same  in  the  night-time  from  any  dwelling-house,  ves- 
sel, or  railway  car ;  or, 

3.  Property  of  the  value  of  more  than  five  hundred  dollars,  in 
any  manner  whatever. 

8  R.  8.,  953.  g  80;  8  R  S.,  952,  g  79;  2  R.  S.  (Edm.),  699,  §  68,  64. 

There  can  be  no  conviction  for  grand  larceny  unless  the  prisoner  stole  more 
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than  twenty-five  dollars  laid  in  one  count.  {Hughes*  case,  4  C.  H.  Hec.,  182; 
McKenna'8  caw,  5  id.,  174.) 

The  prisoner  is  entitled  to  have  the  jury  instructed  whether  the  offense 
proved  amount  to  more  than  petit  larceny.  ( WUUams  v.  People,  24  N.  Y.,  405; 
Bhodihan  v.  People,  5  Park.,  395;  ffiggim  v.  People,  7  Lane.,  110.) 

Under  the  act  of  1862|  stealing  from  the  person  is  grand  larceny,  without 
regard  to  the  amount  stolen  and  whether  stolen  in  day  or  night.  {FhUan  v. 
People,  2  Eeyes.  145;  2  Abb.  Dec.,  88;  6  Park.,  256;  see,  also,  Wtleon  v.  Feo 
pU,  89  N.  Y.,  462.) 

§  531.  In  second  degree.  —  A  person  is  guilty  of  grand  lar- 
ceny in  the  second  degree  who,  under  circumstances  not  amount- 
ing to  grand  larceny  in  the  first  degree,  in  any  manner  specified 
in  this  chapter,  steals  or  unlawfully  obtains  or  appropriates, 

1.  Property  of  the  value  of  more  than  twenty-five  dollars,  but 
not  exceeding  five  hundred  dollars,  in  any  manner  whatever ;  or, 

2.  Property  of  any  value,  by  taking  the  same  from  the  person 
of  another;  or, 

3.  A  record  of  a  court  or  officer,  or  a  writing,  instrument  or 
record  kept,  filed  or  deposited  according  to  law,  with,  or  in  keep- 
ing of  any  public  office  or  officer. 

8  R  S.,  958,  §§  78,  81;  8  R.  S..  954,  §  86;  2  R.  8.  (Edm.),  700,  §  69;  1  R  L., 
112,  §  1. 

The  value  of  the  record  or  paper  carried  away  is  of  no  importance.  {AjfreM 
V.  CkniU^  18  Barb.,  263;  see,  also,  cases  cited  under  previous  section.) 

§  532.  Petit  larceny.  —  Every  other  larceny  is  petit  larceny. 

8  R  S.,  969,  8  1 ;  2  R  8.  (Edm.),  712,  §  1. 

It  is  the  duty  of  the  court  to  instruct  the  Jury  that  if  they  find  the  value  of 
the  property  stolen  of  less  value  than  twenty-five  dollars,  the  prisoner  can 
only  be  convicted  of  petit  larceny.    (Bhodihan  v  People,  5  Park.,  895.) 

There  are  no  accessories  in  petit  larceny.  (W(vrd  v.  People,  8  HiU,  895;  6 
id.,  144.) 

The  taking  and  carrying  off  of  growing  crops  of  less  value  than  twenty- 
five  dollars  is  not  stealing.    (CornfoH  v.  FuUon,  18  Abb.,  276;  89  Barb.,  56.) 

§  633.  Grand  larceny  in  first  degree^  how  punished.  — 

Grand  larceny  in  the  first  degree  is  punishable  by  imprisonment 
for  not  less  than  five  nor  more  than  ten  years. 

8  R.  S.,  952,  §g  78,  80,  81;  2  R.  8.  (Edm.),  699,  §  68. 

§  634.  Grand  larceny  in  second  degree.  —  Grand  larceny 
in  the  second  degree  is  punishable  by  imprisonment  for  not  less 
than  two  nor  more  than  five  years. 

Id. 
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§  635.  Petit  larceny  a  mifidemeanor.  —  Petit  larceny  is  a 

misdemeanor. 

8  R  8.,  989,  §  1;  2  R  8.  (Edm.),  712,  g  1;  Laws  1817,  p.  816,  §  11;  1  R  L., 
410,  §  10. 

§  536.  Completed  unissued  instruments  property. — All 

the  provisions  of  this  chapter  apply  to  cases  where  the  property 
taken  is  an  instrument  for  the  payment  of  money,  an  evidence 
of  debt,  a  pablic  security,  or  a  passage  ticket,  completed  and  ready 
to  be  issued  or  delivered,  although  the  same  has  never  been  issued 
or  delivered  by  the  maker  thereof  to  any  person  as  a  purchaser 
or  owner. 

8  R  8.,  954,  §§  90,  91 ;  Laws  1855,  ch.  499,  §§  1,  2. 

Bank  bills  complete  in  form,  though  unissued,  are  the  subject  of  larceny. 
{F^opls  V.  WUey,  8  Hill,  194.) 

8o,  also,  is  an  unindorsed  draft  (PiBople  y.  Phdpa,  49  How.  Pr.,  487;  6 
Hun,  401;  72  N.  Y.,  884.) 

§  587.  Severance  of  flxturey  etc.,  larceny.  —  All  the  pro- 
Tisions  of  this  chapter  apply  to  cases  where  the  thing  taken  is  a 
fixture  or  part  of  the  realty,  or  any  growing  tree,  plant,  or  pro- 
duce, and  is  severed  at  the  time  of  the  taking,  in  the  same  man- 
ner as  if  the  thing  had  been  severed  by  another  person  at  a 
previous  time. 

8  R  8.,  971,  §  15;  Id.,  968,  §  85;  §  640,  subd.,  8,  post;  Code  Crim.  Proc.,  g  56. 

The  severing  and  carrying  away  growing  crops  by  one  act,  to  an  amount  of 

less  than  twenty-five  dollars,  is  not  stealing.    (Ck^ntfart  v.  FkUion,  18  Abb. ,  376.) 

§  538.  Keeping  wrecked  goods,  a  misdemeanor.  —  A 
person  who  takes  awaj  goods  or  other  property  not  his  own  from 
a  stranded  vessel,  or  any  goods  or  other  property  cast  by  the  sea 
npon  the  land,  or  found  in  a  bay  or  creek,  or  who  knowingly 
becomes  possessed  of  any  snch  goods  or  other  property,  and  does 
not  deliver  the  same  within  forty-eight  hours  thereafter,  to  the 
sherifi  or  one  of  the  coroners  or  wreck  masters  of  the  county 
where  the  same  was  found,  is  guilty  of  a  misdemeanor. 

2  R.  8.,  983,  g  25;  1  R.  L.,  p.  68,  §  25. 

The  felonious  appropriation  of  property  which  has  been  swept  from  the 
deck  of  a  vessel  in  a  gale,  is  larceny.    {DaytatCs  earn,  2  0.  H.  Rec.,  167.) 

§  539.  Lost  projierty.  —  A  person  who  finds  lost  property, 
under  circumstances  which  give  him  knowledge  or  means  of 
inquiry  as  to  the  true  owner,  and  who  appropriates  such  property 

16 
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to  hifl  own  use,  or  to  the  use  of  another  person  who  is  not  entitled 
thereto,  without  having  first  made  every  reasonable  efEort  to  find 
the  owner  and  restore  the  property  to  him,  is  guilty  of  larceny. 

New. 

( a )  Ckmcealin^  property.  —  If  personal  property  be  left  through  inadvert- 
ance  in  the  possession  of  another,  and  he  conceal  it  ammo  furandi,  it  is  lar- 
ceny.   (People  v.  McQa/rren^  17  Wend.,  460.) 

( b )  Finding  property. —  A  bona  fide  finder  of  a  lost  article  not  guilty  of 
larceny  by  any  subsequent  appropriation  of  it.  (People  v.  Anderwn,  14 
Johns.,  294.) 

A  finder  of  goods  who  knows  the  owner,  or  has  reason  to  believe  who  is 
the  owner,  and  fraudulently  converts  the  same  to  his  own  use,  is  guilty  of 
larceny.  (People  v.  Swan,  1  Park.,  9;  9  Conn.,  627;  20  Iowa,  267;  116  Mass., 
42;  58  Ala.,  525;  25  Iowa,  273;  10  111.,  305.) 

To  render  the  finder  of  lost  property  guilty  of  larceny,  he  must  know  the 
owner,  or  have  the  means  of  identifying  him  instanter  at  the  time  of  the 
finding.     (P^le  v.  CogdeU,  1  Hill,  94;  13  Gratt.,  725;  14  id.,  635.;. 

If  a  person  find  the  cattle  of  another  on  the  highway,  and  drive  them  to 
market  with  intention  of  converting  them  to  his  own  use,  he  is  guilty  of  lar- 
ceny.   (People  Y,  Kaaiz,  8  Park.,  129.) 

(c)  Intent.  —  There  must  be  an  intent  to  permanently  deprive  the  owner 
of  property.  (Dodd  v.  HamiUon,  2  Taylor,  81;  State  v.  Hau>kinB,  8  Porter, 
461;  SnUth  v.  Schulto,  1  Scamu,  490.) 

§  540.  Bringing  stolen  goods  into  state^  larceny.  —  A 

person,  who  having,  at  any  place  without  the  state,  stolen  the 
property  of  another,  or  received  such  property,  knowing  it  to 
have  been  stolen,  brings  the  same  into  this  state,  may  be  convicted 
and  punished  in  the  same  manner  as  if  such  larceny  or  receiving 
had  been  committed  within  the  state.  Complaint  may  be  made 
and  the  indictment  found  and  tried,  and  the  offense  may  be 
charged  to  have  been  committed,  in  any  county  into  or  through 
which  the  stolen  property  is  brought. 

8  R  B.,  988,  §  4;  2  R.  S.  (Edm.),  721,  §  4. 

In  the  case  of  larceny  or  burglary  a  person  may  be  convicted  in  any  county 
in  this  state  where  he  carries  the  stolen  property.  (HaMns  v.  Psople,  16  N. 
Y.,  844.) 

A  foreigner  committing  a  larceny  abroad,  coming  into  this  state  and  bring- 
ing the  stolen  property  with  him,  may  be  indicted,  convicted  and  punished  in 
the  same  manner  as  if  the  larceny  had  been  committed  here.  (People  v.  Burke, 
11  Wend.,  129;  1  Mass.,  116;  2  id.,  14;  see  cew^m.  People  v.  ^ard;i«r,  2  Johns.. 
477.) 

§541.  C!onversion  by  trustee,  larceny ;  how  punished. — 

A  person  acting  as  executor,  administrator,  committee,  guardian, 
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receiver,  collector  or  trustee  of  any  description,  appointed  by  a 
deed,  will,  or  other  instrument,  or  by  an  order  or  judgment  of  a 
court  or  officer,  who  secretes,  withholds,  or  otherwise  appropriates 
to  his  own  use,  or  that  of  any  person  other  than  the  true  owner, 
or  person  entitled  thereto,  any  money,  goods,  thing  in  action, 
security,  evidence  of  debt  or  of  property,  or  other  valuable 
thing,  or  any  proceeds  thereof,  in  his  possession  or  custody  by 
virtue  of  his  office,  employment  or  appointment,  is  guilty  of 
grand  or  petty  larceny  in  such  degree  as  is  herein  prescribed, 
with  reference  to  the  amount  of  such  property ;  and  upon  con- 
viction, in  addition  to  the  punishment  in  this  chapter  prescribed 
for  such  larceny,  may  be  adjudged  to  pay  a  fine,  not  exceeding 
the  value  of  the  property  so  misappropriated  or  stolen,  with 
interest  thereon  from  the  time  of  the  misappropriation,  with- 
holding or  concealment,  and  twenty  per  centum- thereupon  in 
addition,  and  to  be  imprisoned  for  not  more  than  five  years  in 
addition  to  the  term  of  his  sentence  for  larceny,  according  to 
this  chapter,  unless  the  fine  is  sooner  paid. 

Laws  1877,  ch.  208,  §  1. 

The  treasurer  of  a  savings  bank  properly  convicted  as  a  trustee  under  thli^ 
statute  for  embezzlement.    (Bartow  v.  People,  18  Hun,  22.) 

§  542.  Dispofiition  of  fine.  —  So  much  of  the  fine  author- 
ized in  the  last  section  to  be  imposed,  as  does  not  exceed  the 
amount  or  value  of  the  property  taken,  appropriated  or  stolen, 
with  interest  thereupon  from  the  time  of  the  commission  of  the 
offense,  and  a  reasonable  sum  to  defray  the  expenses  of  collecting 
the  same,  to  be  fixed  by  the  supreme  court,  must,  when  received 
or  collected,  be  paid  to  the  county  treasurer  of  the  county  where 
the  conviction  was  had,  for  the  benefit  of  the  person  injured  or 
defrauded,  or  whose  property  the  offender  took,  misappropriated 
or  concealed,  or  his  representative  or  assignee ;  and  must  be  paid 
over  to  him  by  the  county  treasurer,  upon  the  order  of  the 
supreme  court,  made  after  notice  to  the  district  attorney  of  the 
county. 

Laws  1877,  ch.  208,  S  2. 

§  543c  Bemission  of  flue.  —  In  case  of  payment  of  the 
value  of  the  property  stolen  or  taken,  with  interest,  by  the  per- 
son convicted,  or  of  the  collection  of  the  same  by  civil  action, 
the  court  may,  in  it9  discretion,  upon  application  by  such  per- 
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son,  and  such  notice  to  other  persons  interested,  and  to  tlie  dis- 
trict attorney  of  the  county,  as  the  court  may  direct,  remit  the 
fine  imposed,  pursuant  to  the  last  section,  except  the  additional 
allowance  for  expenses. 
T^W8  1877,  eh.  208,  §  8. 

§  544.  Verbal  fiedse  pretense  not  larceny.  —  A  purchase 
of  property  by  means  of  a  false  pretense  is  not  criminal,  where 
the  false  pretense  relates  to  the  purchaser's  means  or  ability  to 
pay,  unless  the  pretense  is  made  in  writing  and  signed  by  the 
party  to  be  charged. 

See  2  R.  S.  (Edm.),  697,  g  58. 

§  545.  Value  of  evidence  of  debt,  how  ascertained. —  If 

the  thing  stolen  consists  of  a  written  instrument,  being  an  evi- 
dence of  debt,  other  than  a  public  or  corporate  certificate,  scrip, 
bond,  or  security  having  a  market  value,  or  being  the  transfer  of 
or  evidence  of  title  to  any  property,  or  of  the  creating,  releasing 
or  discharging  of  any  demand,  right  or  obligation,  the  amount  of 
money  due  thereupon  or  secured  to  be  paid  thereby,  and  remain- 
ing unsatisfied,  or  which,  in  any  contingency,  might  be  collected 
thereupon  or  thereby,  or  the  value  of  the  property  transfeiTcd 
or  ajffected,  or  the  title  to  which  is  shown  thereby,  or  the  sum 
which  might  be  recovered  for  the  want  thereof,  as  the  case  may 
be,  is  deemed  the  value  of  the  thing  stolen. 

8  R.  8.,  958,  §  83;  2  R.  8.  (Edm),  700,  §  66. 

Where  an  indictment  charges  the  larceny  of  the  certificates  of  stock  of  an 
incorporated  company  their  value  must  be  proved.  {People  v.  Gfriffln,  38 
How.,  475.) 

To  convict  of  stealing  bank  bills  their  value  need  not  be  shown,  except  that 
they  were  received  by  the  prosecutor.     {Hughes*  com,  4  C.  H.  Rec,  132.) 

On  the  trial  of  an  indictment  for  the  larceny  of  foreign  batik  notes,  there 
must  be  at  least  a  "prima  faeie  "  evidence  of  the  existence  of  such  banks  and 
of  the  genuineness  of  the  bills.  {People  v.  Ca/ryl,  12  Wend.,  647;  Johnson  v. 
People,  4  Den.,  364;  Low  v.  People,  2  Park.,  37.) 

When  the  prosecutor  received  the  bank  note  in  question  in  payment  for 
services,  that  raises  a  presumption  as  to  the  value  and  genuineness  of  the 
note.    {People  v.  Fallon,  6  Park.,  256;  2  Keyes,  145;  2  Abb.  Dec.,  88.) 

§  546.  Value  of  passenger  ticket. — If  the  thing  stolen  is  a 
ticket,  paper  or  other  writing,  entitling  or  purporting  to  entitle 
the  holder  or  proprietor  thereof  to  a  passage  npon  a  railway  car, 
vessel,  or  other  public  conveyance,  the  price  at  which  a  ticket. 
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entitling  a  person  to  a  like  passage,  is  nsnally  sold,  is  deemed  the 
value  thereof. 
8  R  8.,  964,  §§  90,  91 ;  Laws  1866,  ch.  499,  §§  1,  2. 

§  647.  Value  of  other  articles. —  In  every  case  not  other- 
wise regulated  by  statute,  the  market  value  of  the  thing  stolen  is 
deemed  its  value. 

New. 

§  548.  Claim  of  title,  ground  of  defense.  —  Upon  an 
indictment  for  larceny  it  is  a  sufficient  defense  that  the  property 
was  appropriated  openly  and  avowedly,  under  a  claim  of  title 
preferred  in  good  faith,  even  though  such  claim  is  untenable. 
But  this  section  shall  not  excuse  the  retention  of  the  property  of 
another,  to  offset  or  pay  demands  held  against  him. 

New. 

A  false  representation  through  which  one  obtains  payment  of  a  just  debt 
is  not  within  the  statute.    (People  v.  Thomas,  8  Hill,  169.) 

But  it  is  no  defense  that  the  prosecutor  was  indebted  to  the  prisoner  in  a 
sum  equal  to  the  amount  obtained,  and  it  was  the  prisoner's  intention  to  apply 
the  money  to  the  payment  of  such  debt.    {People  v.  Smith,  5  Park.,  490.) 

One  cannot  be  convicted  of  stealing  goods  the  ownership  of  which  is  laid 
in  himself  and  another.    (Van  Ole^*8  case,  5  C.  H.  Rec,  117.) 

§  549.  Intent  to  restore  property.  —  The  fact  that  the 
defendant  intended  to  restore  the  property  stolen  or  embezzled  is 
BO  ground  of  defense,  or  of  mitigation  of  punishment,  if  it  has 
not  been  restored  before  complaint  to  a  magistrate,  charging  the 
commission  of  the  crime. 

New. 

§  550.  Knowing^ly  receiving.  —  A  person,  who  buys  or  re- 
ceives any  stolen  property,  or  any  property  which  has  been 
wrongfully  appropriated  in  such  a  manner  as  to  constitute  larceny 
according  to  this  chapter,  knowing  the  same  to  have  been  stolen 
or  so  dealt  with,  or  who  corruptly,  for  any  money,  property, 
reward,  or  promise  or  agreement  for  the  same,  conceals,  with- 
holds, or  aids  in  concealing  or  withholding  any  property,  knowing 
the  same  to  have  been  stolen,  or  appropriated  wrongfully  in  such 
a  manner  ss  to  constitute  larceny  under  the  provisions  of  this 
chapter,  if  such  misappropriation  had  been  committed  within 
the  state,  whether  such  property  were  so  stolen  or  misappropriated 
within  or  without  the  state,  is  guilty  of  criminally  receiving  such 
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property,  and  is  punishable,  by  impriBonment  in  a  state  prison 
for  not  more  than  five  years,  or  in  a  county  jail  for  not  more  than 
six  months,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty 
dollars,  or  by  both  such  fine  and  imprisonment. 

8  R  S.,  964.  §  88;  2  R.  S.  (Edm.),  700,  §  71;  1  R  L.,  410,  §  13. 

( a )  FeloniouB  intent.  —  An  indictment  for  receiving  stolen  goods  must 
aver  a  felonious  and  fraudulent  intent.  (People  v.  Johns,  1  Park.,  564;  Chat- 
terUm  v.  Btople,  15  Abb.,  147;  Biee  v.  8iate,  3  Heisk,  215.) 

(b)  BankbilL  —  Keoeiying  a  stolen  bank  bill,  knowing  it  to  have  been 
stolen,  is  not  within  the  statute.    (Boyd's  case,  8  C.  H.  Rec,  59.) 

(c)  Consideration  unnecessary.  —  Not  necessary  to  aver  that  any  consid- 
eration passed  between  the  thief  and  the  receiver.  (Hopkins  v.  People,  13 
Wend.,  76.) 

(d)  Name  of  thief  immateriaL —  Not  necessary  that  the  jury  should  find 
that  the  goods  were  stolen  by  the  person  named  as  the  thief  in  the  indictment. 
(P^le  V.  Cornea,  21  Wend.,  86.) 

(e)  Negotiator  for  return  of  stolen  goods. — One  who  negotiates  for 
the  restoration  of  stolen  property  in  consideration  of  receiving  a  per  centa;^ 
himself,  may  be  convicted  of  the  olBfense  of  receiving  stolen  property.  (Pe(ypU 
V.  WUey,  3  Hill,  194;  WeUs  y:  People,  3  Park.,  473;  State  v.  SeowH,  1  Mills,  271.) 

Where  several  are  shown  to  have  confederated  in  the  receiving  of  stolen 
goods,  aU  may  be  convicted,  though  all  were  not  actually  present  at  the 
receiving.     (People  v.  Stein,  1  Park.,  202.) 

If  jointly  indicted,  two  persons  may  be  convicted,  though  each  received  in 
the  absence  of  the  other.    (CTiatterton  v.  People,  15  Abb.,  147.) 

(/)  Ghiilty  knowledge  necessary. —  The  mere  finding  of  a  stolen  article 
in  possession  of  another  not  enough;  guilty  knowledge  must  be  shown. 
(ShotweWs  ease,  3  0.  H.  Rec.,  95.) 

Guilty  knowledge  may  be  deduced  from  all  the  circumstances  of  the  case. 
(People  V.  Teal,  1  Wh.  Or.  0.,  109;  33  Ala.,  434;  60  111.,  119;  120  Mass..  198.) 

(g)  Disreputable  resort  of  thieves.—  On  an  indictment  under  this  sec- 
tioUf  it  is  not  competent  to  prove  that  defendant's  house  is  a  resort  of  felons 
who  come  there  to  dispose  of  stolen  property.  (People  v.  PierporU,  1  Wh.  Or. 
C,  139.) 

It  may  be  shown,  however,  that  there  is  a  general  understanding  between 
the  thief  and  the  receiver,  but  not  the  special  act  of  receiving  other  goods 
than  those  charged  in  the  indictment.  (McNiff's  case,  1  0.  H.  Rec.,  8;  BeWs 
case,  6  id.,  96;  People  v.  Orem,  1  Wh.  C.  C,  152.) 

(h)  Possession  of  other  goods. —  The  possession  of  other  stolen  goods 
belonging  to  the  same  prosecutor  is  admissible.  (Ja/rM  case,  1  0.  H.  Rec,  105.) 

Not  competent  to  show  that  the  prisoner  has  at  other  times  received  other 
stolen  goods  from  other  parties,  knowing  that  they  were  stolen.  (Coleman  v. 
People,  55  N.  Y.,  81;  overruling  People  v.  Bande,  3  Park.,  835.) 

Proof  that  the  prisoner  had  frequently  received  similar  articles  under  like 
circumstances  from  the  same  thief,  stolen  from  the  same  person  or  place, 
knowing  that  they  were  stolen,  is  admissible  upon  the  question  of  guilty 
knowledge.^   (Copperman  v.  People,  56  N.  T.,  591;  1  Hun,  15.) 
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It  IB  not  competent  for  the  defendant  to  prove  what  the  person  from  whom 
he  received  the  goods  said  as  to  the  mode  in  which  he  became  possessed 
thereof.    {WUU  v.  People,  8  Park.,  473.) 

A  married  woman  may  be  convicted  jointly  with  her  husband  for  receivi^g 
stolen  goods,  when  she  participates  actively  in  the  crime  or  in  secreting  them 
in  the  absence  of  her  husband.    (Ooldetein  v.  People,  22  Alb.  L.  J.,  415.) 

§  551.  Averment  and  proof.  — It  is  not  neceseaiy  to  aver, 
in  an  indictment  for  an  offense  specified  in  the  last  section,  nor 
to  prove  upon  the  trial  thereof,  that  the  principal  who  stole  the 
property  has  been  convicted,  or  ie  amenable  to  justice. 

8  R  8.,  954,  §  89;  2  R  8.  (Edm.),  700,  §  71. 

As  to  conviction  of  principal  in  arson,  and  its  effect.  (See  Lepy  v.  People, 
19  Hun,  883.) 

To  sustain  a  conviction  for  receiving  stolen  goods,  it  is  not  necessary  that 
the  jury  should  find  that  the  goods  were  stolen  by  the  person  named  as  the 
thief  in  the  indictment.    {People  v.  CasiaeU,  21  Wend.,  86.) 


CHAPTER  V. 

SXTOBTTON  AND  0PPBBS8I0N. 

Sbotion  652.  "Extortion "defined. 

553.  What  threats  may  constitute  extortion. 

554.  Punishment  of  extortion  in  certain  cases. 

655.  Compulsion  to  execute  instrument. 

656,  557.  Oppression  and  extortion  committed  under  color  of  official 

right. 
558.  Blackmail. 
659.  Written  threat. 

560.  Attempts  to  extort  money,  or  property,  by  verbal  threats 

561.  Unlawful  threat  referring  to  act  of  third  person. 

§552.  <' Extortion"  deflned.  —  Extortion  is  the  obtaining 
of  property  from  another,  with  liis  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  official  right. 

New  in  form.  (2  R.  8.  [Edm.],  669,  §  5;  2  R  8.  [Edm.],  712,  §  2;  1  R 
L.,  111.) 

( a )  Want  of  Jurisdiction.  —  If  a  Justice  give  judgment  where  he  has  no 
Jurisdiction  of  the  person  of  the  defendant,  and  exact  from  him  a  sum  of 
money  as  his  costs,  it  is  an  indictable  offense.  {Peoj^  v.  WhcUey,  6  Cow.,  661; 
WtUiama  v.  J^U,  2  Sneed,  160;  Com.  v.  MUeheU,  8  Bush.,  25.) 

Extortion  is  the  taking  of  money  by  an  officer,  by  color  of  his  office,  either 
where  no  money  is  due,  or  where  not  so  much  is  due,  or  when  it  is  not  yet 
due.  (Id. ;  Com,  v.  Badgley,  7  Pick.,  246;  Ming  v.  TnteU,  1  Mont,  322.) 
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The  jury  are  to  judge  whether  the  money  was  received  from  corrupt  intent 
or  under  a  mistake  of  law.     (Id. ;  8  Bush.,  39;  7  Pick.,  2v9.) 

The  officer  must  have  acted  in  his  official  capacity.  (55  Ala.^  125;  10 
Mass.,  210.) 

The  design  to  collect  fees  to  which  he  is  not  entitled  constitutes  the  corrupt 
intent,  which  is  the  essence  of  the  offense.  (84  Ala.,  254;  8  Brev.,  175;  1 
Mass.,  228;  15  id.,  525;  17  id.,  410.) 

A  mere  agreement  to  pay  is  not  sufficient.  (16  Mass.,  91 ;  5  id.,  528.)  Unless 
the  agreement  can  be  made  the  basis  of  a  suit.    (1  Ld.  Raym.,  148.) 

The  fact  that  the  officer's  costs  have  been  regularly  taxed  is  an  answer  in  a 
prosecution  under  the  statute  against  extortion.  {Supervisors  of  Onondaga  ▼. 
Briggs,  2  Den.,  28,  41.) 

A  constable  may  be  indicted  for  a  misdemeanor  in  taking  fees  beyond  those 
allowed  by  law.    (Farker  v.  Netoland,  1  Hill,  87,  88.) 

§  553.  What  threats  may  constitute  extortion.  —  Fear, 
such  as  will  constitute  extortion,  may  be  induced  by  a  threat : 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened,  or  to  any  relative  of  his  or  to  any  member 
of  his  family ;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  any  member  of  his 
family,  of  any  crime,  or, 

3.  To  expose,  or  impute  to  him,  or  any  of  them,  any  deformity 
or  disgrace ;  or, 

4.  To  expose  any  secret  affecting  him  or  any  of  them. 

2  R.  8.  (Edm.),  690,  §  2;  Laws  1878,  ch.  288,  §  2;  8  254,  ante;  People  v. 
Brennan,  80  Mich.,  460;  State  v.  Bruee,  26  Me.,  71 ;  Brabham  v.  SUUe,  18  Ohio 
(N.  8.),  485;  see,  also,  Am,  Ftre  Ins.  Co.  v.  BriUon,  8  Bos.,  148;  PeopiU  v. 
Whaley,  supra.) 

§  554.  Punishment  of  extortion  in  certain  cases.  —  A 

person  who  extorts  any  money  or  other  property  from  another, 
under  circumstances  not  amounting  to  robbery,  by  means  of  force 
or  a  threat  mentioned  in  the  last  two  sections,  is  punishable  by 
imprisonment  not  exceeding  five  years. 
2  R.  L.,  80,  §  5. 

§  555.  (Amended  1882.)  Compulsion  to  execute  instru- 
ment. —  The  compelling  or  inducing  of  another,  by  such  force  or 
threat,  to  make,  subscribe,  seal,  execute,  alter  or  destroy  any  valua- 
ble security,  or  instrument  or  writing  affecting,  or  intended  to 
affect,  any  cause  of  action  or  defense,  or  any  property,  is  an  extor- 
tion of  property  within  the  last  two  sections. 
New. 
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§  556.  Extortion  committed  under  color  of  official 
right.  —  A  public  oflScer,  or  a  person  pretending  to  be  such, 
who,  unlawfully  and  maliciously,  under  pretense  or  color  of 
official  authority, 

1.  Arrests  another,  or  detains  him  against  his  will ;  or, 

2.  Seizes  or  levies  upon  another's  property ;  or, 

3.  Dispossesses  another  of  any  lands  or  tenements ;  or, 

4.  Does  any  other  act  whereby  another  person  is  injured  in  his 
person,  property  or  rights; 

Commits  oppression,  and  is  guilty  of  a  misdemeanor. 

8  R.  S.,  971,  §  11;  2  R.  S.  (Edm.),  778,  §  17;  see  Sup&rnaora  of  Onondaga  v. 
Brigga,  2  Den.,  28;  People  v.  Calhoun,  8  Wend.,  420. 

§  557.  Extortion  committed  under  color  of  official 
right  —  A  public  officer  who  asks  or  receives,  or  agrees  to 
receive,  a  fee  or  other  compensation  for  his  official  service,  either, 

1.  In  excess  of  the  fee  or  compensation  allowed  to  him  by 
statute  therefor ;  or, 

2.  Where  no  fee  or  compensation  is  allowed  to  him  by  statute 
therefor ; 

Commits  extortion,  and  is  guilty  of  a  misdemeanor. 

8  R  S.,  028,  §§  6,  6;  2  R  B.  (Edm.).  778,  8  17;  2  id.,  714,  §  11;  1  R  L.,  82, 
§  10;  see,  also,  §g  48,  49,  50,  ante,  and  cases  cited  under  g  552,  ante. 

§  558.  Blackmail,  —  A  person  who,  knowing  the  contents 
thereof,  and  with  intent,  by  means  thereof,  to  extort  or  gain  any 
money  or  other  property,  or  to  do,  abet,  or  procure  any  illegal  or 
wrongful  act,  sends,  delivers,  or  in  any  manner  canses  to  be  for- 
warded or  received,  or  makes  and  parts  with  for  the  purpose  that 
there  may  be  sent  or  delivered,  any  letter  or  writing,  threatening, 

1.  To  accuse  any  person  of  a  crime ;  or, 

2.  To  do  any  injury  to  any  person  or  to  any  property ;  or, 

3.  To  publish  or  connive  at  publishing  any  libel ;  or, 

4.  To  expose  or  impute  to  any  person  any  deformity  or  disgrace ; 
Is  punishable  by  imprisonment  for  not  more  than  five  years. 

8  R  8.,  951,  §  72;  2  R  8.  (Edm.),  698,  §  68;  Laws  1878,  ch.  288,  §  2. 

A  letter  in  defendant's  own  name,  sent  to  enforce  payment  of  a  debt,  is  not 
within  the  statute.  (People  v.  CMffln,  2  Barb.,  427;  1  Leach,  445;  2  East 
P.  0.,  1116.) 

Dropping  a  letter  in  a  man's  way  is  a  sending.    (Russ.  &  R,  808.) 

8o,  also,  to  put  a  letter  in  a  place  where  it  would  be  likely  to  be  seen. 
(5  Cox  C.  C,  226.) 
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A  charge  of  an  intent  to  extort,  and  gain  money  from  "A./*  through  a 
threatening  letter,  necessarily  implies  that  it  was  "  A.'s  "  property.  (Briggsy, 
People,  8  Barb.,  547.) 

§  559.  Written  tli];^at.  —  A  person  who,  knowing  the  con- 
tents thereof,  sends,  delivers,  or  in  any  manner  canses  to  be  sent 
or  recjeived,  any  letter  or  other  writing,  threatening  to  do  any 
nnlawf ul  injury  to  the  person  or  property  of  another,  is  guilty  of 
a  misdemeanor. 

8  R  8.,  951,  S  72;  2  R  8.  (Edm.),  698,  §  58;  Laws  1878,  ch.  288;  Laws 
1880,  ch.  209;  see  People  v.  Oriffln,  mpra;  Brigge  v.  People,  8  Barb.,  547. 

§  560.  Attempts  to  extort  money,  or  property,  by  ver^ 
bal  threats.  —  A  person  who,  under  circumstances  not  amount- 
ing to  robbery,  or  an  attempt  at  robbery,  with  intent  to  extort  or 
gain  any  money  or  other  property,  verbally  makes  such  a  threat 
as  would  be  criminal  under  either  of  the  foregoing  sections  of 
this  chapter,  if  made  or  communicated  in  writing,  is  -guilty  of  a 
misdemeanor. 

8  R  8.,  969,  §  2;  Laws  1878,  ch.  288. 

§  561.  Unlawfal  threat  referring  to  act  of  third  person. 

It  is  immaterial  whether  a  threat,  made  as  specified  in  this  chapi- 
ter, is  of  things  to  be  done  or  omitted  by  the  offender,  or  by  an j 
other  person. 
New. 
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669.  Using  false  check  or  order  for  payment  of  money. 
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672.  Pawning,  etc. ,  borrowed  property. 
678.  Last  section  qualified . 
274  Mock  auctions. 
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§  562.  Falciely  personating  another.  —  A  person  who 
falsely  personates  another,  and,  in  such  assumed  character, 

1.  Marries  or  pretends  to  many,  or  to  sustain  the  marriage 
relation  towards  another,  with  or  without  the  connivance  of  the 
latter;  or, 

2.  Becomes  bail  or  surety  for  a  party  in  an  action  or  special 
proceeding,  civil  or  criminal,  before  a  court  or  officer  authorized 
to  take  such  bail  or  surety ;  or, 

3.  Confesses  a  judgment ;  or, 

4.  Subscribes,  verifies,  publishes,  acknowledges,  or  proves  a 
written  instrument,  which  by  law  may  be  recorded,  with  intent 
that  the  same  may  be  delivered  or  used  as  true ;  or, 

5.  Does  any  other  act,  in  the  course  of  any  action  or  proceed- 
ing, whereby,  if  it  were  done  by  the  person  falsely  personated, 
such  person  might  in  any  event  become  liable  to  an  action  or 
special  proceeding,  civil  or  criminal,  or  to  pay  a  sum  of  money, 
or  to  incur  a  charge,  forfeiture,  or  penalty,  or  whereby  any  benefit 
might  accrue  to  the  offender,  or  to  another  person ; 

Is  panishable  by  imprisonment  in  a  state  prison  for  not  more 
than  ten  years. 

8  R  S.,  948,  §  53;  d  R  a  (Edm.),  696,  §  48;  1  R  L.,  Ill,  g  1. 

What  constitutes  the  crime  of  fraudulently  producing  an  infant  (People 
V.  Cunningham,  8  Park.,  620.) 

Assuming  a  fictitious  name  is  false  pretenses  if  it  influences  the  obtaining 
of  money  or  goods.    (19  Pick.,  179.) 

Bo,  of  assuming  the  name  of  another  to  whom  money  is  due.  (19  Pick., 
179;  2  Pars.  Cas.,  382;  6  Cox  0.  C,  616;  9  Adol.  &  EIL,  276;  7  Carr.  &  P.,  784.) 

§  563.  Limitatiolls  as  to  indictments.  —  An  indictment 
cannot  be  found,  for  the  crime  specified  in  subdivision  first  of  the 
last  section,  except  upon  the  complaint  of  the  person  injured,  if 
there  be  any  such  person  living,  and  within  two  years  after  the 
perpetration  of  the  crime. 

8  a  S..  948,  §  54;  2  R  S.  (Edm.),  606,  g  49. 

§  564.  Beoeiving  property  in  fEdse  character.  —  A  per- 


son who  falsely  personates  another,  and  in  such  assumed  charac- 
ter receives  any  money  or  property,  knowing  that  it  is  intended 
to  be  delivered  to  the  individual  so  personated,  with  intent  to 
convert  the  same  to  his  own  use,  or  to  that  of  another  person  who 
is  not  entitled  thereto,  is  punishable  in  the  same  manner  and  to 
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the  same  extent,  as  for  larceny  of  the  money  or  property  bo 
received. 

8  R  S.,  948,  §  55;  2  R  S.  (Edm.),  696,  §  49. 

A  man  who  indorses  a  bill  of  lading  made  to  another  of  the  same  name, 
and  obtains  money  thereon,  is  guilty  of  forgery.    {People  v.  PecLcock^  6  Cow.,  72.) 

Falsely  personating  a  police  officer,  etc.  (AfcCord  v.  People,  46  N.  Y.,  470; 
People  v.  SteUon,  4  Barb.,  151.) 

§  565.  Personating  officers,  firemen,  and  other  persons. 

A  person,  who  falsely  personates  a  public  oflBicer,  civil  or  military, 
or  a  policeman,  or  a  private  individual  having  special  authority 
by  law  to  perform  an  act  affecting  the  rights  or  interests  of 
another,  or  who  assumes,  without  authority,  any  uniform  or  badge 
by  which  such  an  officer  or  person  is  lawfully  distinguished,  and 
in  such  assumed  character  does  an  act,  purporting  to  be  official, 
whereby  another  is  injured  or  defrauded,  is  guilty  of  a  misde- 
meanor. 
8  R  S.,  986,  §  118;  Laws  1874,  ch.  840. 

Falsely  personating  a  police  officer  in  making  an  arrest,  or  threatening  so 
to  do..    (McCord  v.  People,  46  N.  Y.,  470;  People  v.  Stetson,  4  Barb.,  151.) 

§  566.  Obtaining  property  by  false  pretenses.  —  A  per- 
son, who,  with  intent  to  cheat  or  defraud  another,  designedly,  by 
color  or  aid  of  a  false  token  or  writing,  or  other  false  pretense, 
obtains  the  signature  of  any  person  to  a  written  instrument,  is 
punishable  by  imprisonment  in  a  state  prison  for  not  more  than 
three  years,  or  in  a  county  jail  for  not  more  than  one  year,  or  by 
a  line  of  not  more  than  three  times  the  value  of  the  money  or 
property  affected  or  obtained  thereby,  or  by  both  such  fine  and 
imprisonment. 

8  R  S.,  948,  §  58;  2  R  S.  (Edm.),  597,  §  63;  1  R  L.,  410,  g  18;  see  §§  528, 
529,  544,  ante. 

The  intent  to  cheat  and  defraud  is  an  essential  element  in  the  offense  of 
obtaining  the  signature  of  a  person  to  a  deed  by  false  pretenses.  {Broum  v. 
People,  16  Hun,  535;  TJierasson  v.  People,  20  id.,  55;  82  N.  Y.,  238;  see,  also. 
Lesser  v.  People,  12  Hun,  670;  Bex  v.  Jfickson,  8  Camp.,  870;  Bex  v.  Parker ,  3 
C.  &  P.,  825;  see,  also,  cases  cited  under  §  528,  ante.) 

§  567.  Obtaining  property  for  charitable  purposes.  —  A 

person,  who  willfully,  by  color  or  aid  of  any  false  token  or  writ- 
ing, or  other  false  pretense,  obtains  the  signature  of  any  person 
to  any  written  instrument,  or  any  money  or  property,  for  any 
alleged  or  pretended  charitable  or  benevolent  purpose,  is  punish- 
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able  by  imprisonment  for  not  less  than  one  nor  more  than  three 
years,  or  by  a  fine  to  an  amount  not  exceeding  the  value  of  the 
money  or  property  obtained,  or  by  both. 

8  R  8.,  948,  §  68;  Laws  1851,  p.  268,  ch.  144. 

An  indictment  will  not  lie  for  obtaining  money  as  a  charitable  donation  by 
means  of  fraudulent  representation.    (People  v.  Clough,  17  Wend.,  851.) 

§  568.  Obtaining  negotiable  evidence  of  debt  by  false 
pretenses.  —  If  the  false  token,  by  which  money  or  property  is 
obtained  in  violation  of  sections  five  hundred  and  sixty-six  and 
five  hundred  and  sixty-seven,  is  a  promissory  note  or  other 
negotiable  evidence  of  debt  purporting  to  be  issued  by  or  under 
the  authority  of  any  banking  company  or  corporation  not  in 
existence,  the  person  guilty  of  such  cheat  is  punishable  by  imprison- 
ment in  a  state  pnson  not  exceeding  seven  years,  instead  of  by 
the  punishment  prescribed  by  those  sections. 

Laws  1851,  ch.  144;  see  People  y.  Bynders,  13  Wend.,  425. 

§  569.  Using  fiEdse  cheque  or  order  for  payment  of 

money.  —  The  use  of  a  matured  cheque,  or  other  order  for  the 

payment  of  money,  as  a  means  of  obtaining  a  signature,   or 

money  or  property,  such  as  is  specified  in  sections  five  hundred 

and  sixty-six  and  five  hundred  tind  sixty-seven,  by  a  person  who 

knows  that  the  drawer  thereof  is  not  entitled  to  draw  for  the 

sum  specified  therein,  upon  the  drawee,  is  the  use  of  a  false 

token  within  the  meaning  of  those  sections,  although  no  repre- 

sentation'is  made  in  respect  thereto. 

New.    (See  §  529,  ante.) 

{a)  Overdrawing^  account.  —  A  depositor  who  overdraws  his  bank  account 
is  not  guilty  of  obtaining  money  by  false  preteAses.  {AUerCs  case,  3  C.  U. 
Bee,  118;  StuyveeanVa  case,  4  id.,  156.) 

{b)  Post-dated  check. — Obtaining  money  on  a  post-dated  check  drawn  by 
one  who  never  had  an  account  in  a  bank,  and  who  could  not  be  found,  is 
within  the  statute.  (Lesser  y.  People,  12  Hun,  668;  73  N.  Y.,  78;  Fbote  v. 
People,  17  Him,  218;  contra,  see  Van  Pelt*s  case,  1  C.  H.  Rec,  138.) 

(c)  ToTfc^  letter.  —  An  attempt  to  obtain  money  from  a  bank  by  means 
of  a  forged  letter  transmitting  a  certificate  of  deposit,  is  within  the  statute. 
(People  V.  Ward,  15  Wend,,  231 ;  see,  also.  Conger's  ease,  4  C.  H.  Rec,  65;  Peo- 
ple v.  Tompkins,  1  Park.,  234.) 

§  570.  Obtaining  employment,  etc, — A  person  who  obtains 
employment,  or  appointment  to  any  office  or  place  of  trust,  by 
color  or  aid  of  any  false  or  forged  letter  or  certificate  of  recom- 
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mendation,  or  of  any  false  statement  in  writing,  as  to  his  name, 
residence,  previous  employment  or  qoalifications,  is  guilty  of  a 
misdemeanor. 

8  R  B.,  078,  g  72;  Laws  1874;  ch.  63;  see  PeapU  y.  Banney,  22  N.  T.,  418.) 

§  571.  (Amended  1882.)  Secreting  personal  property.  — 

A  person  who,  having  theretofore  executed  a  mortgage  of  per- 
sonal property,  or  any  instrument  intended  to  operate  as  such, 
sells,  assigns,  exchanges,  secretes  or  otherwise  disposes  of  any  part 
of  the  property,  upon  which  the  mortgage  or  other  instrument  is 
at  the  time  a  lien,  with  intent  thereby  to  defraud  the  mortgagee, 
or  a  purchaser  thereof,  is  guilty  of  a  misdemeanor. 

8  R  8.,  978,  §  78;  Laws  1871,  ch.  77. 

§  572.  (Amended  1882.)  Pawning,  etc.,  borrowed  prop- 
erty. —  A  person  who,  without  the  consent  of  the  owner 
thei-eof ,  sells,  pledges,  pawns,  or  otherwise  disposes  of  any  prop- 
erty which  he  has  borrowed  or  hired  from  the  owner,  is  guilty  of 
a  misdemeanor. 

Laws  1830,  ch.  170,  p.  208;  §  855,  arUe, 

%  573.  Last  section  qualified,  —  The  last  section  does  not 
apply  to  a  pei^on  leasing  or  lending  property,  for  a  time  not 
exceeding  that  for  which  the  same  was  leased  or  lent  to  himself. 

New. 

§  574.  Mock  auctions,  —  A  person  who  obtains  money  or 
property  from  another,  or  obtains  the  signature  of  another  to  any 
writing,  the  false  making  of  which  would  be  forgery,  by  means 
of  any  false  or  fraudulent  sale  of  property  or  pretended  property 
by  auction,  or  by  any  of  the  practices  known  as  mock  auctions, 
is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment ;  and  in  addition  thereto  he  forfeits  any  license  he 
may  hold  to  act  as  an  auctioneer,  and  is  forever  disqualified  from 
receiving  a  license  to  act  as  auctioneer  within  this  state. 

2  R.  B.,  289,  §§  61,  62;  Laws  1853,  p.  219,  ch.  188;  see  §  448,  anto. 
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CHAPTER  VIL 

r 

FBAUDULENTLY   FITTING   OUT   AND  DESTROYING   VESSELS. 

Section  575.  Person  willfully  destroying  vessel,  etc. 

57G.  Fitting  out  or  lading  any  vessel,  with  intent  to  wreck  the  same. 
577.  Making  false  manifest,  etc. 

§  576.  Person  willfully  destroying  vessel,  etc.  —  A  per- 
son who  wrecks,  burns,  sinks,  scuttles,  or  otherwise  injures  or 
destroys  a  vessel,  or  the  cargo  of  a  vessel,  or  willfully  permits 
the  same  to  be  wrecked,  burned,  sunk,  scuttled,  or  otherwise 
injured  or  destroyed,  with  intent  to  prejudice  or  defraud  an 
insurer  or  any  other  person,  is  punishable  by  imprisonment  for 
not  more  than  five  years. 

2  R  8.,  958,  §§  47.  48;  2  R  8.  (Edm.),  686,  §§  4,  5;  Laws  1870,  ch.  299, 
2,  3. 


§  576.  Fitting  out  or  lading  any  vessel,  with  intent  to 
"wreck  the  same. —  A  person  who  fits  out  any  vessel,  or  who 
lades  any  cargo  on  board  of  a  vessel,  with  intent  to  permit  or 
cause  the  same  to  be  wrecked,  sunk  or  otherwise  injured  or 
destroyed,  and  thereby  to  defraud  or  prejudice  an  insurer  or 
another  person,  is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  ten  ye^rs,  and  not  less  than  three. 

2  R  8.,  958,  §  49;  2  R  8.  (Eklm.),  717,  §  24. 

« 

§  577.  MalriTig  fiEilse  manifest,  etc.  —  A  person,  guilty  of 
preparing,  m&king  or  subscribing,  a  false  or  fraudulent  manifest, 
invoice,  bill  of  lading,  ship's  register  or  protest,  with  intent  to 
defraud  another,  is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  three  years,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  botli. 
New  in  form.    (See  Laws  lb27,  p.  220,  g  i.) 
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CHAPTEE  VIII. 

FJBUUDULENT   DE8TEU0TI0N   OF    PROPERTY   mSURED. 

Section  578.  Destroying  property  insured. 

579.  Presenting  false  proofs  of  loss  in  support  of  claim  upon  policy 
of  insurance. 

§  578.  Destroying  property  instired.  —  A  person  who,  with 
intent  to  defraud  or  prejudice  the  insurer  thereof,  willfully  bums, 
or  in  any  manner  injures  or  destroys  property  not  included  or 
described  in  section  five  hundred  and  seventy-five,  which  is  insured 
at  the  time  against  loss  or  damage  by  fire  or  by  any  other  casualty, 
under  such  circumstances  that  the  offense  is  not  arson  in  any  of 
its  degrees,  is  punishable  by  imprisonment  for  not  more  than  five 
years,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by 
both  such  fine  and  imprisonment. 

New. 

To  obtain  payment  from  an  insurer,  by  a  false  affirmation  of  the  loss  of  an 
article  that  is  not  destroyed,  is  a  false  pretense  within  the  statute.  (People  v. 
Byrd,  1  Wh.  Cr.  Cas.,  243.) 

To  convict  of  arson  in  third  degree,  it  must  be  averred  that  the  house  was 
insured  against  loss  by  fire,  and  that  the  offense  was  committed  with  intent  to 
defraud  the  insurers.  {People  v.  Henderson,  1  Park.,  560;  see,  also,  Freund  v. 
People,  5  id.,  198.) 

§  579.  (Amended  1882.)  Presentmg  false  proofis  of  loss  in 
support  of  claiin  upon  policy  of  insurance.  —  A  person  who 
knowing  it  to  be  snch,  either  presents  or  causes  to  be  presented  a 
false  or  fraudulent  claim,  or  any  proof  in  support  of  such  a  claim, 
for  the  payment  of  a  loss  upon  a  contract  of  insurance ;  or, 

Prepares,  makes  or  subscribes  a  false  or  fraudulent  account, 
certificate,  aflSdavit  of  proof  of  loss,  or  other  document  or  writ- 
ing, with  intent  that  the  same  may  be  presented  or  used  in  sup- 
port of  such  a  claim. 

Is  punishable  by  imprisonment  for  not  more  than  five  years,  or 
by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment. 
New. 
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CHAPTEE  IX. 

FALBE   WEIGHTS   AND   MEASURES. 

Section  680.  Using  false  weights,  measures,  etc. 

681.  Keeping  false  weights. 

682.  False  weights  and  measures  authorized  to  be  seized. 

688.  May  be  tested  by  committing  magistrate,  and  destroyed  or 

delivered  to  district  attorney. 
684.  Shall  be  destroyed  after  conviction  of  offender. 
686.  Stamping  false  weight  or  tare  on  casks  or  packages. 

§  580.  Using  false  weights,  measures,  etc.  —  A  person 
who  injures  or  defrauds  another  by  using,  with  knowledge  that 
the  same  is  false,  a  false  weight,  measure,  or  other  apparatus,  for 
determining  the  quantity  of  any  commodity,  or  article  of  mer- 
chandise, or  by  knowingly  delivering  less  than  the  quantity  he 
represents,  is  guilty  of  a  misdemeanor. 

3  R  S.,  803,  §  32;  Laws  1851,  ch.  134,  §  83. 

The  use  of  false  weights  and  measures  having  been  made  a  felony  by  stat- 
ute, an  indictment  therefor  must  lay  the  act  to  have  been  done  feloniously. 
{People  V.  FUh,  4  Park.,  306.) 

And  the  persons  intended  to  be  defrauded  must  be  named,  or  it  must  be 
averred  that  they  are  to  the  jury  unknown.    (Id,) 

Where  the  action  is  to  recover  damages  for  the  use  of  false  weights,  it  is 
not  necessary  to  allege  a  **8cie7UeT'*  on  the  part  of  defendant.  {Bayard  v. 
Bmith,  17  Wend.,  88,  89.)  . 

Requisite  of  an  indictment  for  cheating  by  false  weights  and  measures. 
{PeapU  V.  Fisk,  I  Sheld.,  537.) 

§  581.  Keeping  fedse  weights.  —  A  person  who  retains  in 
his  possession  any  weight  or  measure,  knowing  it  to  be  false,  un- 
less it  appears  beyond  a  reasonable  doubt  that  it  was  so  retained 
without  intent  to  use  it,  or  permit  it  to  be  used  in  violation  of 
the  last  section,  is  guilty  of  a  misdemeanor. 
New. 

§  582.  False  weights  and  measures  authorized  to  be 
seized.  —  A  person  who  is  authorized  or  enjoined  by  law  to 
arrest  another  person  for  a  violation  of  the  last  two  sections,  is 
equally  authorized  and  enjoined  to  seize  any  false  weights  or 
measures  found  in  the  possession  of  the  person  so  arrested,  and 
to  deliver  the  same  to  the  magistrate  before  whom  the  person  so 
arrested  is  required  to  be  taken. 
New. 

16  _         . 
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§  583.  May  be  tested  by  committiiig  magistrate,  and 
destroyed  or  delivered  to  district  attorney.  —  The  magis- 
trate to  whom  any  weight  or  measure  is  delivered  pursuant  to  the 
last  section,  must  upon  the  examination  of  the  defendant,  or  if 
the  examination  is  delayed  or  prevented,  without  awaiting  such 
examination,  cause  the  same  to  be  tested  by  comparison  with 
standards  conformable  to  law ;  and  if  he  finds  it  to  be  false,  he 
must  cause  it  to  be  destroyed,  or  to  be  delivered  to  the  district 
attorney  of  the  county  in  which  the  defendant  is  liable  to  indict- 
ment or  trial,  as  the  interests  of  justice  in  his  judgment  require. 
New. 

§  584.  Shall  be  destroyed  after  conviction  of  offender. — 

Upon  the  conviction  of  the  defendant,  the  district  attorney  must 
cause  any  weight  or  meajsure,  in  respect  whereof  the  defendant 
stands  convicted,  and  which  remains  in  the  possession  or  under 
the  control  of  the  district  attorney,  to  be  destroyed. 

New. 

§  585.  Stamping  fedse  weight  or  tare  on  casks  or  pack- 
ages. —  A  person  who  knowingly  marks  or  stamps  false  or  short 
weights,  or  false  tare  on  any  cask  or  package,  or  knowingly  sells 

or  offers  for  sale  any  cask  or  package  so  marked,  is  guilty  of  a 
misdemeanor. 

New  in  form.    (See  Laws  1861,  ch.  184,  %  36.) 


CHAPTER  X. 

FEAUDULENT  INSOLVENCIES  BY   INDIVIDUALS. 

Section  586.  Fraudulent  conveyancea 

687.  Fraudulent  removal  of  property  to  prevent  levy. 

588.  Knowingly  receiving  property. 

589.  Concealment  of  effects  of  insolvent  debtor. 

§  586.  Fraudulent  conveyances.  —  A  person  who  either, 

1.  Becomes  a  party  to  a  conveyance  or  assignment  of  real  or 
personal  property,  or  of  an  interest  therein,  with  intent  to  defraud 
prior  or  subsequent  purchasers,  or  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  ;  or, 

2.  Being  a  party  or  privy  to,  or  knowing  of,  such  a  conveyance 
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or  assignment  bo  made,  wiUfnlly  puts  the  same  in  nse  as  having 
been  made  in  good  faith ; 
Is  guiltj  of  a  misdemeanor. 

8  R  8.,  069,  g  3;  2  R  S.  (£dm.),  143,  §  1. 

(a)  Voluntary  conveyances. —  A  conveyance  not  voluntary,  where  any 
valuable  consideration  moves  from  the  grantee.  {Peek  v.  Peek,  4  Wend.,  800; 
FeOaws  v.  Emperor,  13  Barb.,  93.) 

A  voluntary  conveyance  is  void  as  against  a  subsequent  purchaser  for  value. 
(8terry  v.  Arden,  1  Johns.  Ch.,  261.) 

Marriage  is  a  good  consideration.    (Id.) 

In  the  absence  of  fraud,  the  fact  that  the  intended  husband  was  largely 
indebted  at  the  time  of  making  the  ante-nuptial  contract  does  not  invalidate 
it     {Starkey  v.  KeUy,  50  N.  Y.,  676.) 

A  voluntary  conveyance  may  become  valid  by  matter  eao  post  facto,  (Wood 
V.  Qenet,  8  Wend.,  9.) 

A  voluntary  conveyance  fairly  made  is  binding  in  equity,  though  the  deed 
be  never  delivered.  (Sowerhy  v.  Arden,  1  Johns.  Ch.,  240;  Bunn  v.  Winthrop, 
Id.,  829.) 

A  voluntary  conveyance  made  in  consideration  of  the  guaranty  of  a  Judg- 
ment, believed  at  the  time  to  be  well  secured,  on  the  original  debtor's  land, 
not  fraudulent  per  se,  (Sevmrd  v.  Van  Wyck,  8  Cow.,  406;  Bank  of  U.  8.  v. 
Housman,  6  Paige,  526.) 

A  voluntary  conveyance  i  s  void  as  against  a  trustee  for  the  benefit  of  cred- 
itors under  a  general  assignment.  (Bayard  v.  Hoffman,  4  Johns.  Ch.  450; 
BrownellY.  Ourtu,  10  Paige,  210;  Starin  v.  Davenport,  1  Sandf.  Ch.  185.) 

A  family  settlement  will  not  be  set  aside  where  a  creditor,  though  being 
secured,  failed  through  his  own  laches  to  get  his  pay.  (PeU  v.  Tred,tDeU,  5 
Wend.,  661. 

A  voluntary  settlement  upon  a  wife,  which  is  reasonable  and  proper  under 
the  circumstances,  will  not  be  set  aside.  (Babeock  v.  Eckl&r,  24  N.  Y.,  628; 
CMlda  V.  Connor,  6  J.  &  8p.,  471;  Wilbur  v.  Fradmbvrgh,  50  Barb.,  474.) 

A  debtor  who  purchases  land  and  procures  the  deed  to  be  made  to  his  wife 
is  fraudulent  as  to  ex  isting  creditors.  ( Watson  v.  Le  Bow,  6  Barb. ,  481 ;  Mead 
V.  Qregg,  12  Barb.,  668.) 

A  voluntary  conveyance  is  not  void  by  reason  of  a  trifling  indebtedness 
which  he  retains  ample  means  to  pay.  (Peek  v.  Peek,  4  Wend., 800;  VanWyck 
V.  Seward,  6  Paige,  62;  18  Wend.,  875;  Durdap  v.  Hawkins,  2  B.  C,  292.) 

An  existing  indebtedness  at  the  time  of  a  conveyance  is  not  evidence  of 
fraud,  unless  shown  to  have  exceeded  the  grantor's  ability  to  pay.  (Loeschigk 
V.  Hatfield,  5  Rob.,  26;  4  Abb.  Pr.  [N.  S.],  210;  51  N.  Y.,  660;  Tappany, 
Buil^,  7  Bosw..  480;  Oushman  v.  Addison,  52  N.  Y.,  628.) 

It  is  enough  if  a  grantor's  solvency  is  dependent  upon  the  fluctuations  of 
the  market    (Carpenter  v.  Bow,  10  N.  Y. ,  227.) 

Whether  a  voluntary  conveyance  be  fraudulent  or  not  is  a  question  for  the 
jury.  (Bigelow  v.  Timmerman,  7  Wend.,  486;  BenTistt  v.  MeQuire,  68  Barb., 
625;  6Lans.,  188.) 

May  be  fraudulent,  though  grantee  be  not  privy  to  the  fraud.  (Mohawk 
Bank  v.  Aiwater,  2  Paige,  64.) 

A  voluntary  assignment  is  prima  fade  valid  as  to  subsequent  creditors. 
IBotts  V.  Omne,  Hofl.  Ch.,  79.) 
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A  voluntary  conveyance  may  be  upheld  as  to  subsequent  creditors.  {Lor- 
inere  v.  Campbell,  60  Barb.,  62;  Tappan  v.  Butl&r,  7  Bosw.,  480.) 

Not  80  if  largely  indebted.  {Milk  v.  Morris,  Hoflf.  Ch.,  419;  HoItms  v. 
CtorA,  48Barb.,  237.) 

The  carrying  out  of  a  prior  agreement  of  partition  will  not  be  held  void. 
{BiUboraw  v.  Titus,  15  How.,  95.) 

The  gift  of  a  soldier's  bounty  to  his  wife  is  not  a  fraud  on  creditors,  it 
being  exempt.    (YoumarCs  v.  Boomhower,  S  S.  C,  21.) 

A  reconveyance  of  land,  for  which  nothing  had  ever  been  paid,  not  within 
the  statute.     ( Van  AUen  v.  Siam,  15  Johns.,  261.) 

A  transfer  of  all  his  property  by  a  debtor,  without  consideration,  in  trust 
for  his  own  use  during  life,  is  a  fraud  upon  existing  creditors.  (Young  v. 
Heermans,  66  N.  Y.,  374) 

A  voluntary  conveyance,  which  the  grantor  was  under  no  legal  obligation 
to  make,  is  void  as  to  existing  creditors.  (ChampHn  v.  Seeber,  56  How. 
Pr.,  46.) 

A  voluntary  conveyance  to  a  wife,  without  consideration,  is  fraudulent  as 
to  creditors,  though  she  was  ignorant  of  any  fraudulent  intent.  {Smart  v. 
Earring,  52  How.,  505;  see  Carr  v.  Breese,  18  Hun,  184.) 

Such  a  conveyance  is  valid  against  aU  persons  except  existing  creditors. 
iZimmennan  v.  Schoenfddt,  8  Hun,  692;  Ocean  Bank  v.  Hodges,  9  id.,  161.) 

The  absence  of  consideration  between  husband  and  wife  is  only  a  circum- 
stance indicating  fraud.    (Holden  v.  Bumham,  68  N.  Y.,  74;  5  8.  C,  175.) 

Moral  obligation  a  good  consideration  between  husband  and  wife.  (Lowry 
V.  BmUh,  9  Hun,  514.) 

The  discontinuance  of  a  divorce  suit  not  a  good  consideration  as  against 
creditors.    {Morgan  v.  Potter,  17  Hun,  408.) 

A  solvent  husband  may  take  a  conveyance  in  the  name  of  his  wife.  {Spicer 
V.  Ayers,  58  How.,  405;  Seaman  v.  WaU,  54  id.,  47.) 

A  gift  inter  vivos  cannot  be  questioned  except  by  creditors.  {Ihtigan  v. 
McCormaek,  58  How.,  411.) 

A  debtor  may  not  work  for  his  wife  gratuitously  when  he  has  no  property 
with  which  to  pay  his  creditors.    {Sheldon  v.  BtUton,  5  Hun,  110.) 

{b)  Fraudulent  intent. — Fraudulent  intent  may  be  inferred  from  the  cir- 
cumstances of  the  case.  {HUdreth  v.  Sands,  2  Johns  Ch.,  35;  14  Johns.,  493; 
Stetson  V.  Brown,  7  Cow.,  782;  Vance  v.  Phillips,  6  Hill,  483;  Bank  of  Orange 
Co.  V.  Fink,  7  Paige,  87;  Crane  v.  MiteheU,  1  Sandf,  Ch.,  251 ;  Ourrie  v.  Hard, 
2  id.,  858;  Cook  v.  Smith,  8  id.,  88;  Delaware  v.  Ensign,  81  Barb.,  »5;  Pine  v. 
mkert.  Id.,  469;  Newman  v.  Ccn^deU,  48  id.,  448;  Waverly  Bank  v.  Halsey,  57  id., 
249;  Briggs  v.  MitcheU,  60  id.,  288;  Wils(m  v.  Ferguson,  10  How.,  175;  Saloman 
V.  Moral,  53  How.  Pr.,  842.) 

(c)  Absolute  conveyance  as  security  —  Intent. — An  absolute  convey- 
ance intended  as  a  mere  security  not  fraudulent  per  se.  (Bigney  v.  TaUmadge, 
17  How.,  556.) 

Fraud  will  not  be  presumed  where  an  instrument  admits  of  an  innocent 
construction.    {Bank  of  Silver  Creek  v.  TaleoU,  22  Barb.,  550.) 

Where  the  intent  is  to  defeat  a  recovery  in  an  action  for  tort,  it  is  fraudu- 
lent.    {Van  Bureny.  Myers,  18  Johns.,  425;  Pendleton  v.  Hughes,  65  Barb.,  136.) 

A  sale  by  one  indebted  in  consideration  of  supporting  his  family  is  fraudu- 
lent and  void  as  to  creditors.    {Cory  v.  Parker,  9  Cow.,  78.) 
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{d)  Future  support. —  A  conveyance  of  personal  property  in  consideration 
of  the  future  support  of  the  assignor,  his  wife  and  children,  is  void  as  to  sub- 
sequent creditors.    (McLean  v.  Button,  19  Barb.,  450.) 

A  person  about  to  engage  in  a  new  business  may  not  convey  his  property  to 
his  wife  without  consideration.    (Oom  v.  Phelps,  89  N.  Y.,  164.) 

( 6 )  Unreasonable  amount  assigned.  —  A  debtor  may  not  assign  an 
unreasonable  amount  of  property  to  satisfy  a  single  creditor.  {Beek  v.  Burdett, 
1  Paige,  305.) 

(/)  Controlling  intent. —  An  assignment  not  necessarily  void  as  tending  to 
hinder  and  deky,  unless  that  be  the  controlling  intent  {Eyre  v.  Beebe,  28 
Uow.,  333;  Jaques  v.  Greenwood,  12  Abb.,  232.) 

{g)  Assignment  in  trust.  —  An  assignment  in  trust  to  creditors  to  an 
assignee  known  to  be  insolvent  is  prima  facie  fraudulent  {Beed  v.  Emery,  8 
Paige,  417.) 

(h)  Delaying  creditors. —  An  assignment  by  an  insolvent  debtor  for  the 
purpose  of  delaying  his  creditors  is  fraudulent  as  to  them.  {Planck  v. 
Schennerhom,  3  Barb.  Ch.,  644;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.,  4;  Ogden  v. 
Peters,  21  N.  Y.,  28;  15  Barb.,  560.) 

But  it  is  not  so  per  ee.  {Ogden  v.  Peters,  21  N.  Y.,  28;  15  Barb.,  560;  Boken- 
haugh  V.  ffubdeU,  15  L.  Rep.,  95.) 

(t)  Circumstantial  evidence  of  ft^ud. — What  circumstances  point  to 
fraud.  {Mead  v.  Phillips,  1  Sandf.  Ch.,  88;  Grain  y,  MucheU,  2  id.,  251; 
Carrie  v.  Hart,  2  id.,  358.) 

A  fictitious  preference  in  favor  of  assignee's  wife  evidence  of  fraud.  {Am. 
Ex.  Bank  v.  Webb,  86  Barb.,  291;  15  How.,  193;  Terry  v.  Butler,  43  Barb.,  895.) 

An  assignment  with  intent  to  cause  delay,  in  order  to  affect  a  compromise, 
is  fraudulent  (Ketelias  v.  Wilson,  86  Barb..  298;  28  How.,  69;  Work  v.  ElUs, 
50  Barb.,  512;  Hooper  v.  Tuckerman,  8  Sandf.,  811.) 

An  insolvent  debtor  may  lawfully  prefer  one  creditor  to  another  by  a  con- 
veyance of  property  to  secure  him.  {McMenomy  v.  Boosevelt,  8  Johns.  Ch., 
446;  BedeU  v.  Ghase,  34  N.  Y.,  386;  Carpenter  v  Muren,  42  Barb.,  800;  Powers 
V.  Graydon,  10  Bosw.,  630;  Bishop  v.  Halsey,  18  How.  Pr.,  154;  8  Abb.  Pr.,  400.) 
Even  if  such  creditor  has  purchased  claims  at  a  large  discount  {Powers  v. 
Graydon,  10  Bosw.,  680.)  Or  if  it  be  to  secure  future  allowances.  {Hendricks 
V.  Robinson,  2  Johns.  Ch.,  288;  17  Johns.,  488.) 

Effect  of  threat  before  making  an  assignment  ( WtUon  v.  BriUon,  26  Barb., 
662:  6  Abb.,  97;  Dickinson  v.  Benham,  10  id.,  890;  19  How.,  410;  12  Abb., 
158;  20  How.,  848;  Gasherie  v.  Apple,  14  Abb.  Pr.,  64.) 

Where  a  conveyance  is  made  with  intent  to  defraud  creditors,  it  is  imma- 
terial that  the  grantor  retained  an  ample  estate  to  pay  his  debts.  {Fbx  v. 
Moyer,  54  N.  Y.,  125.) 

An  assignment  by  an  insolvent,  which  provides  for  the  payment  to  the  wife 
of  a  debt  not  recoverable  at  law,  is  fraudulent  {Planck  v.  8ch&rmerhom,  8 
Barb.  Ch.,  644.) 

Not  of  an  equitable  debt,  however.    {Spencer  v.  Ajfrault,  10  N.  Y.,  202.) 

The  mere  sale  of  goods  to  one,  knowing  him  to  be  in  failing  circumstances, 
not  evidence  of  intent  {Loeschigk  v.  Bridge,  42  N.  Y,  421;  42  Barb.,  171; 
Downing  v.  KeUy,  49  Barb.,  547;  McClune  v.  Cain,  2  Keyes,  208;  8  Abb. 
Dec..  76.) 
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If  sold  on  long  credit,  however,  not  so.  {Browning  v.  HaH,  6  Barb.,  91 ; 
lAchfidd  V.  PeUon,  Id.,  187.) 

Or  if  the  transfer  be  made  with  intent  to  prevent  another  creditor  from 
getting  his  pay.    (WdUh  v.  Kelly,  42  Barb.,  98;  27  How.  Pr.,  359.) 

But  if  sold  at  a  fair  valuation  for  cash,  not  fraudulent,  even  if  the  vendor 
intended  to  hinder  and  delay  others.    {RvM  v.  P?dlip9,  48  N.  T^.,  125.) 

An  insolvent  retiring  partner  of  an  insolvent  firm  may  transfer  his  interest 
to  the  continuing  partner,  who  assumes  all  firm  liabilities,  even  as  against 
individual  creditors.  {Qriffin  v.  Oranaton,  1  Bosw.,  281;  10  id.,  1;  HummtU  v. 
WiOeU,  6  id.,  638;  Matteson  v.  Dema/rest,  4  Rob.,  161.) 

0)  Valuable  oonBideratioxL  —  A  valuable  consideration  will  not  sustain  a 
conveyance  tainted  with  actual  fraud.    (Ooodhue  v.  Berrien,  2  Sandf.  Ch.,  630.) 

A  chattel  mortgage  void  in  part  as  being  given  to  hinder,  etc.,  is  void  m  • 
toio.    (RusseU  v.  Winne,  37  N.  Y.,  691.) 

{k)  Sale  to  a  wife. —A  conveyance  by  husband  to  a  wife  of  a  larger 
amount  of  property  than  reasonable  to  secure  her  debt,  is  fraudulent  {Briggs 
V.  MUcheU,  60  Barb.,  288.) 

If  a  husband  build  a  house  on  his  wife's  land,  in  order  to  defraud,  it  can  be 
followed  by  creditors.    {Isham  v.  Shafer,  60  Barb.,  317.) 

(I)  Evidence  of  fraudulent  intent.  —  What  is  evidence  of  a  fraudulent 
intent,  where  a  husband  purchases  land  and  procures  a  conveyance  to  be  made 
to  his  wife.    (Tappan  v.  Butler,  7  Bosw.,  480.) 

If  a  husband  make  a  gift  of  money  to  his  wife  with  intent  to  defraud 
creditors,  it  is  void,  not  only  as  to  existing  creditors.  {Partridge  v.  Stoker,  44 
How.,  881.) 

Where  a  wife  purchases  property  and  the  deed  is  made  to  the  husband,  a 
subsequent  conveyance  to  the  wife  is  not  fraudulent.  (HoldBn  v.  Burnham, 
2  Hun,  678;  5  S.  C,  195.) 

Where  property  is  conveyed  in  payment  of  a  bona  fide  debt,  to  render  a 
deed  void  as  to  creditors,  there  must  be  a  fraudulent  intent  on  the  part  of  the 
purchaser,  as  well  as  vendor.  {Waterbury  v.  J^urtemnt,  18  Wend.,  853;  Car- 
penter  v.  Muren,  42  Barb.,  800.) 

(m)  I^orance  of  intent  to  defiraud.  —  That  the  grantee  was  ignorant 
of  the  grantor's  fraudulent  intent,  will  not  protect  him  If  his  own  acts  are 
fraudulent.    {Hooker  v.  McUher,  7  Cow.,  801.) 

A  conveyance  by  husband  and  wife  of  their  joint  estate  in  trust  to  pay  the 
debts  of  the  husband,  and  to  hold  the  balance  for  use  of  the  wife  and  her 
heirs,  is  valid  as  against  a  subsequent  mortgage  of  her  husband,  without  notice. 
{Sogers  v.  Benson,  5  Johns.  Gh.,  481;  Demon  v.  Delmomeo,  85  Barb.,  554;  Cole 
V.  WdU,  26  Wend.,  511.) 

As  to  chattel  mortgage.  {Ma/rston  v.  VuUee,  8  Bosw.,  129;  12  Abb.,  148: 
Smith  V.  Post,  1  Hun,  516;  8  &  C,  647;  PendteUm  v.  Hughes,  65  Barb.,  186; 
68  N.  Y.,  626.) 

Purchase-money  of  land  made  by  one  and  conveyance  made  to  another; 
when  fraudulent.  {WaU  v.  Day,  4  Den.,  489;  Curtis  v.  Fox,  47  N.  Y.,  299; 
Tappan  v.  Butler,  7  Bosw.,  480;  Starr  v.  Strong,  2  Sandf.  Ch.,  189.) 

(n)  Corporations.— Transf erf)  made  by  corporations,  when  fraudulent. 
{Hoyt  V.  Shelden,  8  Bosw.,  267;  Booth  v.  Bunce,  88  N.  Y.,  189;  81  id.,  624;  Plnraee 
&  Brooke  Povp&r  Works  v.  WiSUtt,  1  Rob.,  181;  19  Abb.,  416.) 
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A  transfer  of  personal  property  by  an  embarrassed  client  to  an  attorney,  by 
the  latter's  advice,  for  the  purpose  of  putting  it  beyond  the  reach  of  creditors, 
is  fraudulent.  (Qoodenough  v.  Spencer,  2  S.  C,  608;  46  How.,  U7;  15  Abb. 
[N.  8.],  248.) 

An  agreement  by  a  debtor,  to  deprive  creditors  of  his  future  earnings,  agrees 
to  serve  another  during  life  for  his  support,  etc.,  is  fraudulent.  (Tr^  y. 
Chiids,  14  Barb.,  b6.) 

The  intent  determines  the  character  of  the  assignment  {Wilion  v,  Fbrsyih, 
24  Barb.,  105.) 

To  avoid  a  deed,  fraudulent  intent  on  the  part  of  both  grantor  and  grantee 
must  be  shewn.  (Noioman  v.  CordeU,  43  Barb.,  448;  N,  Y,  and  JIarlem  R  R, 
(Jo.  V.  Kyis,  5  Bosw.,  587.) 

Conveyances  to  hinder  and  delay,  etc.  (Bixthbun  v.  Flatner,  18  Barb.,  272; 
46  id.,  157;  Onffin  v.  Marquaidt,  17  N.  T.,  28;  Bakery.  Oilman,  62  Barb.,  26; 
Paddon  v  WOUams,  1  Rob.,  840;  2  Abb.  [N.  8.],  88;  Har^tnd  v.  Archer,  4 
Hill,  271;  Starin  y.  KeUy,  4  J.  &  Sp.,  366;  Toumans  y.  Boamhavoer,  3  &  C, 
21;  FuUer  y.  WilUamsan,  14  How.,  289.) 

A  conveyance  with  intent  to  defraud,  known  to  both  parties,  is  not  pro- 
tected by  the  existence  of  a  valuable  consideration.  ( Union  Bank  v.  Warner, 
12  Hun,  306;  Ford  v.  Johnton,  7  Hun,  568.) 

An  assignment  for  the  benefit  of  creditors  not  fraudulent  as  against  a  Judg- 
ment creditor  who  has  obtained  Judgment  but  has  not  issued  execution. 
{HaudeU  v.  VUma/r,  1  Abb.  N.  C,  222.) 

A  deed  executed  with  intent  to  defraud  subsequent  creditors,  if  the  grantor 
should  be  unfortunate  in  business  in  which  he  is  about  to  engage,  is  fraudu- 
lent as  to  them.    (Hawley  v.  Saekett,  3  Hun,  606;  6  B.  C,  322.) 

What  is  sufOicient  evidence  of  fraudulent  intent  to  avoid  a  voluntary  con- 
veyance as  to  creditors.  {Cole  v.  lifler,  65  N.  Y.,  73;  Atery  y.  Reynolds,  6  Alb. 
L.  J.,  287.) 

(<?).  Notice  of  firaadulent  intent.— Notice  of  grantor's  fraudulent  intent 
may  be  inferred  from  the  circumstances  of  the  case.  (Saloman  v.  Morel,  63 
How.,  342.) 

If  the  vendee  purchase  solely  with  the  intent  of  receiving  payment  of  a 
Just  debt,  his  knowledge  of  a  fraudulent  intent  on  the  part  of  the  vendor 
will  not  avoid  the  sale  as  to  creditors.    (Dudley  v.  Dar^forth,  61  N.  T.,  626.) 

Or  even  if  there  be  au  undisclosed  intent  on  the  part  of  the  debtor  to  hin- 
der and  delay  other  creditors.    (Archer  v.  OBrien,  Y  Hun,  146.) 

Or  though  the  claim  of  a  creditor  was  barred  by  the  statute  of  limitations. 
(EaU  V.  Stewart,  7  Hun,  591.) 

A  conveyance  by  one  indebted  in  pursuance  of  a  parol  trust  not  fraudulent 
(NorUm  v.  MaOory,  68  N.  Y.,  434;  1  Hun,  499;  Ocean  Bank  v.  Hodgee,  9  id., 
161.) 

(p)  Ante-nuptial  contract.— An  ante-uuptial  contract,  that  if  the  intended 
husband  should  occupy  a  portion  of  the  feme*s  real  estate  after  marriage, 
he  would  pay  interest  on  a  mortgage  in  lieu  of  rent,  is  not  fraudulent  as  to 
his  creditors.    (Oddt  v.  MyUrn,  53  How.,  260.) 

(q)  Operation  of  fraudulent  conTeyancee.  — A  fraudulent  conveyance 
is  void  as  against  creditors  intended  to  be  defrauded.  (Stevene  v.  Sinclair,  1 
Hill,  14»;  Sanda  v.  Oodwue,  4  Johns.,  586;  Sonde  y.  Mldreth,  14  id..  498, 
MeniU  y.  Tarry,  18  id.,  471.) 
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And  such  a  deed  may  be  set  aside,  though  the  purchaser  was  ignorant  of 
the  fraud.  {Ulldreth  v.  Sands,  2  Johns.  Ch.,  36;  14  id.,  493;  Pendletcm  v. 
Hughes,  65  Barb.,  136.) 

A  creditor  must  show  fraudulent  intent.  (Jaeger  v.  KeUy,  52  N.  Y., 
274.) 

Lands  conyeyed  in  fraud  of  creditors  become,  after  death  of  grantor,  assets 
in  the  hands  of  heirs  or  devisees.  {MarihaUan  Co.  y.  Osgood,  15  Johns..  162; 
3  Cow.,  612.) 

In  an  action  by  a  trustee  against  a  sheriff,  defendant  may  show  that  the 
assignment  was  fraudulent.  (Jacobs  v.  Remsen,  35  Barb.,  884;  12  Abb.,  390; 
Browning  v.  Hart,  6  Barb.,  91;  Leadi,  v.  Kdsey,  7  id.,  466;  Ogden  ▼.  Prentice, 
33  id.,  160.) 

A  creditor  cannot  attach  a  fraudulent  conveyance  collaterally  (Oarbui  v. 
iSmtYA,  40Barb.,  22.) 

(r)  Who  bound.  —  A  fraudulent  conveyance  is  binding  on  the  grantor 
and  his  heirs.  (McUin  v.  Oamseyy  16  Johns.,  189;  Sanders  v.  Cadwell,  1  Cow., 
622;  GadweU  v.  King,  4  id.,  207;  Storm  v.  Davenport,  1  Sandf.  Ch.,  135; 
Dwelly  V.  Van  Houghton,  4  N.  Y.  Leg.  Obs.,  101;  Walerbury  v.  WesUrwU,  9  N. 
Y.,  598;  Wood  v.  Hunt,  38  Barb.,  302;  Mosdey  v.  Moseley,  15  N.  Y.,  334.) 

Neither  can  a  voluntary  assignee  impeach  a  prior  conveyance.  (Bishop  v. 
HaUey,  13  How.,  154;  3  Abb.,  400.) 

A  subsequent  purchaser  may.  (McMahan  v.  AUen,  35  N.  Y.,  403;  32  How., 
813.) 

Where  a  solvent  husband  procures  a  conveyance  to  his  wife,  it  cannot  be 
impeached  by  subsequent  ci  editors,  nor  by  the  grantor,  by  reason  of  his 
becoming  a  creditor  of  the  husband  for  a  part  of  the  purchase-money.  (PhU- 
Ups  V.  Wooster,  36  N.  Y.,  412.) 

When  a  firm  assigns  for  the  benefit  of  firm  creditors,  it  cannot  be  impeached 
on  the  ground  that  it  tends  to  hinder  and  delay  individual  creditors.  (Mor- 
rison V.  Atwea,  9  Bosw.,  503;  ScoUy,  Outhrie,  10  id.,  408;  KtfigY.  WUoox,  11 
Paige,  589.) 

(s)  Who  are  creditors. — ^^Who  are  creditors  so  as  to  impeach  a  fraudulent 
prior  conveyance.  (Wikox  v.  Fitch,  20  Johns.,  472;  Stewart  v.  Town,  4  Cow., 
599;  Hastings  v.  Belknap,  1  Den.,  190;  Lawton  v.  Levy,  2  Edw.  Ch.,  197; 
Beubens  v.  Joel,  13  N.  Y.,  488;  Cropsey  v.  McKinney,  30  Barb.,  47;  Bishop  v. 
Halsey,  13  How.,  154;  3  Abb.,  400;  Robinson  v.  Stewart,  10  N.  Y..  189;  Andrew, 
V.  Durant,  18  N  Y.,  49(5;  Qraser  v.  Stellwagen,  25  id.,  315;  Peckham  v.  Learys 
6  Duer,  494;  Bashins  v.  Shannon,  3  N.  Y..  310;  Wadswo'th  v.  Havens,  3 
Wend.,  411.) 

The  creditors  of  a  fraudulent  grantee  who  have  acquired  no  lien  cannot 
question  a  reconveyance  to  the  grantor.    (Davis  v.  Graves,  29  Barb.,  480.) 

Purchases  by  a  bona  fide  erantee,  how  far  protected.    (Anderson  v.  Roberts, 

18  Johns.,  615;  Hawley  v.  Oramer,  4  Cow.,  717;  Ledyard  v.  Butter,  9  Paige, 

132;  Reynolds  v.  Park,  5  Lans.,  149;  Mowrey  v.  Walsh,  8  Cow.,  238;  Frae^  v. 

Western,  1  Barb.  Ch.,  220;  How.  App.  Cas.,  448;  CampbeU  v.  Brte  R  R  Co., 

46  Barb.,  5i0;  Smart  v.  Bernent,  4  Abb.  Dec,  453.) 

( t )  What  property  may  be  taken. —  Where  property  has  been  assigned 
in  fraud  of  creditors,  the  fruits  of  it  as  well  as  the  property  may  be  taken  by 
a  creditor.    (Briggs  v.  Merrill,  58  Barb.,  389.) 
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One  who  claims  under  a  fraudulent  grantee  must  prove  the  actual  payment 
of  the  purchase-money.    (Bolton  ▼.  Jack»,  6  Rob.,  166.) 

And  the  fraudulent  grantee  is  liable  to  respond  to  the  original  grantor's 
creditor  for  the  purchase-money  received.  (FuUertan  v.  TraU,  42  How., 
204.) 

Where  an  assignment  is  decreed  to  be  fraudulent  at  a  creditor's  suit,  such 
decree  does  not  inure  to  the  benefit  of  other  creditors.  (Datii  v.  Penine^  4 
Edw.  Ch.,  62;  Orr  y.  QUrrwre,  7  Lans.,  345.) 

A  fraudulent  grantee  not  bound  to  account  for  the  rents  and  profits  prior  to 
the  appointment  of  a  receiver.  (Bobinson  v.  Stewart,  10  N.  T.,  189;  Oramer 
V,  Blood,  67  Barb.,  176,  671;  48  N.  Y.,  684.) 

The  plaintiff  in  an  action  for  assault  and  battery  may  institute  proceedings 
to  set  aside  a  fraudulent  conveyance  penderUs  Ute.  {Martin  v.  Walker,  12 
Hun,  46.) 

And  the  defendant's  sureties  on  appeal  who  have  paid  the  claim  may  be 
subrogated  to  the  rights  of  the  judgment  creditor,  though  they  were  cog- 
nizant of  the  fraud.    (IdJ) 

The  holder  of  a  second  chattel  mortgage  may  maintain  an  action  to  set 
aside  a  prior  one  on  the  ground  of  fraud.    (And^rwn  y.  Hunn,  6  Hun,  79.) 

However,  one  who  takes  an  assignment  of  personal  property  in  payment  of 
an  antecedent  debt  cannot  question  the  bona  fides  of  a  prior  chattel  mortgage. 
(Nelaon  v.  Drake,  14  Hun,  466.) 

A  deed  fraudulent  as  to  creditors  may  be  set  aside,  though  the  grantee  was 
not  privy  to  the  fraud.    (Saloman  v.  Morel,  68  How.,  842.) 

One  who  has  conveyed  property  in  fraud  of  creditors  cannot  maintain  a  suit 
to  set  aside  the  conveyance  on  the  ground  that  great  confidence  was  reposed 
in  the  grantee,  and  that  it  was  done  by  his  advice.  {Benfrete  v.  McDonald,  11 
Hun,  264.) 

Though  the  grantee  is  not  afiFected  by  his  grantor's  fraudulent  intent,  if  the 
consideration  be  inadequate,  a  court  of  equity  will  treat  it  merely  as  security 
for  the  consideration  paid.    (VanWyek  v.  Baker,  16  Hun,  168.) 

A  conveyance  which  has  been  decreed  void  as  to  one  judgment  creditor  not 
necessarily  so  as  to  others.  (Warden  y.  Browning,  12  Hun,  497.)  On  decree- 
ing a  conveyance  to  be  fraudulent  as  to  creditors,  the  court  cannot  direct  a 
sale.  It  can  only  permit  a  sale  under  execution,  or  compel  a  conveyance  to  a 
receiver.    (VanWyek  v.  Baker ^  10  Hun,  89.) 

But  the  error  can  only  be  rectified  by  motion,  not  by  appeal  (Ooile  v.  Tyler, 
66  N.  Y.,  78.) 

(u )  A  fraudulent  conveyance  is  valid  as  between  the  parties.  (Deuieeh 
Y.BeiUy,  67  How.,  76.) 

An  overseer  of  the  poor  has  no  standing  in  court  to  impeach  the  voluntary 
deed  of  the  father  of  a  lunatic  child,  the  father  having  incurred  no  obligation 
to  the  town.    (Bowltby  v.  Ibmpkins,  18  Hun,  219.) 

§  587.  Fraudtilent  removal  of  property  to  prevent 
levy.  —  A  person  who,  with  intent  to  defraud  a  creditor,  or  to 
prevent  any  of  his  property  from  being  made  liable  for  the  pay- 
ment of  his  debts,  or  levied  upon  by  an  execution  or  warrant  of 
attachment,  removes  any  of  his  property,  or  secretes,  assigns. 
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conveys,  or  otherwise  disposes  of  the  same,  is  guilty  of  a  mia^ 

demeanor. 

8  R  S.,  52,  §  39;  see  Code  Grim.  Proc.,  §  66. 

(a)  Indictment.  — What  indictment  is  sufficient  under  this  section. 
(LoomM  y  People,  19  Hun,  601;  Goodsnaugh  y.  Spencer,  2  8.  C,  508;  46 
How.,  247.) 

{b)  Intent. —  The  intent  of  the  assignor  determines  the  character  of  the 
transaction.    (WUeonv.  i^bray^A,  24  Barb.,  105.) 

A  party  may  be  prosecuted  for  a  misdemeanor  by  indictment  for  disposing 
of  his  property  with  intent  to  defraud.    (People  v.  Dnderuoood,  16  Wend.,  545.) 

The  offense  is  complete  although  the  creditors  intended  to  be  defrauded  are 
not  judgment  creditors.    (Id.) 

(c)  Bona  fide  removal.— The  bona  fde  removal  of  property  no  offense, 
however,  (i homos  v.  People,  19  Wend.,  480;  also,  see.  People  v.  Morrieon,  13 
Wend.,  899.) 

§  588.  Knowingly  receiving  proi)erty.  —  A  person  who 
receives  any  property  from  another  knowing  that  the  same  is 
transferred  or  delivered  to  him  in  violation  of,  or  with  intent  to 
violate,  the  last  section,  is  guilty  of  a  misdemeanor. 

8  R.  S.,  52,  g  39. 

(a)  Intent. —  There  must  be  a  fraudulent  intent  on  part  of  both  grantor 
and  grantee.  (Waierbwry  v.  Sturtemnt,  18  Wend.,  853;  OarperUer  v.  Muren, 
42  Barb.,  300;  Newman  y.  Oorddl,  48  id.,  448.) 

That  the  grantee  was  ignorant  of  the  grantor's  fraudulent  intent  wUl  not 
protect  him  if  his  own  acts  were  fraudulent.    {Hooker  v.  Maiher,  7  Cow.,  801.) 

An  assignment  made  with  intent  to  hinder,  delay,  etc.,  creditors,  may  be 
yoid  though  assignee  was  innocent.  (BathJbun  y.  Plainer,  18  Barb.,  272; 
QHffin  y.  Mwrquarett,  17  N.  Y.,  28.) 

( b )  Ignorance. —  So  also  a  deed,  though  the  grantee  was  ignorant  of  any 
fraud.  {HUdreth  v.  Sands,  2  Johns.  Ch.,  85;  14  Johns.,  493;  SLud  eee  Pendleton 
y.  HugJies,  65  Barb.,  136;  Saloman  v.  Morel,  53  How.,  842.) 

However,  if  the  yendee  purchase  solely  for  the  purpose  of  receiving  pay- 
ment of  an  honest  debt,  his  knowledge  of  a  fraudulent  intent  on  the  part  of 
vendor  will  not  ayoid  the  sale  as  to  creditors.  (Dudley  v.  Dartforth,  61 
N.  Y.,  626.) 

§  589.  Concealment  of  effects  of  insolvent  debtor*— A 

person  who,  being  an  applicant,  as  an  insolvent  debtor,  for  a  dis- 
charge from  his  debts,  or  for  exoneration  or  discharge  from 
imprisonment,  or  having  made  a  general  assignment  of  his  prop- 
erty for  the  payment  of  his  debts,  willfully  either, 

1.  Conceals  any  part  of  his  estate  or  effects,  or  any  book, 
account,  or  other  writing  relative  thereto ;  or, 

2.  Omits  to  disclose  to  the  court  before  which  his  application 
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is  pending,  any  debt  or  demand  which  he  has  collected,  or  any 
transfer  of  property  which  he  has  made,  eince  the  presentation 
of  his  application ;  or, 

3.  Fraudulently  presents,  or  authorizes  to  be  presented  in  his 
behalf,  such  an  application,  in  a  case  where  it  is  not  authorized 
by  law ;  or, 

4.  Makes  or  presents  to  the  court  or  officer  in  support  of  such 
an  application,  a  petition,  schedule,  book,  account,  voucher,  or 
other  paper  or  document,  knowing  the  same  to  contain  a  false 
statement;  or, 

5.  Fraudulently  makes  and  exhibits,  or  alters,  obliterates,  or 
destroys  an  account  or  voucher,  relating  to  the  condition  of  his 
affairs,  or  an  entry  or  statement  in  such  an  account  or  voucher ;  or, 

6.  Commits  any  fraud  upon  a  creditor,  to  induce  him  to  peti- 
tion for,  or  consent  to  such  a  discharge ;  or, 

7.  Conspires  with,  or  induces  another  fraudulently  to  consent 
as  creditor  to  a  petition  for  such  discharge,  or  to  practice  any 
fraud  in  aid  thereof ; 

Is  guilty  of  a  misdemeanor. 

8  R.  S.,  970,  g  4;  Laws  1819,  p.  117,  g  5;  Laws  1881,  p.  402,  §  36. 

A  fraudulent  debtor  arrested  under  tbe  act  to  abolish  imprisonment  for 
debt  cannot  make  an  assignment  or  confer  a  judgment  that  will  be  valid  as 
against  the  prosecuting  creditor.  {Wood  v.  Boia/rd,  8  Paige,  556;  Matter  of 
Hurst,  7  Wend.,  289.) 

The  provision  of  the  law  of  1831,  making  it  a  misdemeanor  to  remove 
one's  property  from  the  county  to  prevent  a  levy,  etc.,  extends  to  aU  creditors 
and  not  to  those  alone  who  have  obtained  judgments.  (People  v.  Undertoood, 
16  Wend.,  546.) 

A  person  having  a  watch  on  his  person,  and  refusing  to  deliver  it  to  the 
officer,  is  not  a  concealing  within  this  section.  (People  v.  MorrUon,  18 
Wend»,  899.) 

A  debtor  arrested  for  concealing,  etc.,  is  entitled  to  a  regular  examination  as 
in  any  other  case,  (/on  v.  People,  12  Wend.,  844:  Vanderwerken  v.  People,  6 
id.,  580.) 

What  circumstances  amount  to  a  concealing  of  property  under  the  section. 
{McBvM  V.  Btrech,  4  Abb.,  441.) 

Threat  to  assign  or  secrete.  (Ocuherie  v.  Applle,  14  Abb.,  64;  Diekineon  y. 
SmiKcm,  10  id.,  890;  19  id.,  158.) 
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CHA.PTER  XL 

FRAUDULENT   INBOLVEN0IB8  BY  OOBPOBATIONSy   AND  OTHER  FRAUDS 

m  THEIR  MANAGEMENT. 

Section  690.  Frauds  in  subscriptions  for  stock  of  corporations. 

591.  Fraudulent  issue  of  stock,  scrip,  etc. 

592.  Frauds  in  procuring  organization  of  corporation,  or  increase  of 

capital 
598.  Unauthorized  use  of  names  in  prospectuses,  etc. 

594.  Misconduct  of  directors  of  stock  corporationa 

595.  Misconduct  of  directors  of  banking  corporations 

596.  Loans  made  in  violation  of  last  section,  not  invalid. 

597.  Sale  or  hypothecation  of  bank  notes  by  officer,  etc. 

598.  Officer  of  bank  putting  excessive  number  of  its  notes  in  circu- 

lation. 

599.  Officer  or  agent  of  banking  corporation,  making  guaranty  or 

indorsement,  in  its  behalf,  in  certain  cases. 
GOO.  Bank  officer  overdrawing  his  account 

601.  Receiving  deposits  in  insolvent  bank. 

602.  Frauds  in  keeping  accounts,  etc. 

608.  Officer  of   corporation  publishing   false   reports  of   its  con- 
dition. 

604.  Insolvencies  of  corporations  deemed  fraudulent,  when. 

605.  Directors  participating  in  fraudulent  insolvency,  how  punish- 

able. 

606.  Violation  of  duty  of  directors  of  moneyed  corporations. 

607.  Railroad  company  contracting  debt  in  its  behalf,  exceeding  its 

available  means. 

608.  Last  section  limited. 

609.  Directors  of  corporation  presumed  to  have  knowledge  of  its 

affairs. 

610.  Director  present  at  meeting,  when  presumed  to  have  assented 

to  proceedings. 

611.  Director  absent  from  meeting,  when  presumed  to  have  assented 

to  proceedings. 

612.  Failure  of  director  upon  whom  application  is  served,  etc 
618.  Foreign  corporations. 

614.  "  Du-ector  "  defined. 

§  590.  Funds  in  subscriptions  for  stock  of  corporations. 

A  person  who  signs  the  name  of  a  fictitious  person  to  any  sub- 
scription for,  or  agreement  to  take,  stock  in  any  corporation, 
existing  or  proposed ;  and  a  person  who  signs,  to  any  subscription 
or  agreement  the  name  of  any  person,  knowing  that  such  person 
does  not  intend  in  good  faith  to  comply  with  the  terms  thereof, 
or  under  any  understanding  or  agreement,  that  the  terms  of  such 
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BubBcription  or  agreement  are  not  to  be  complied  with  or  enforced, 
is  guilty  of  a  misdemeanor. 

New. 

§  591.  Fraudulent  issue  of  stock,  scrip,  etc.  — An  officer, 
agent  or  other  person  in  the  service  of  any  joint-stock  company, 
or  corporation  formed  or  existing  under  the  laws  of  this  state,  or 
of  the  United  States,  or  of  any  state  or  territory  thereof,  or  of 
any  foreign  government  or  country,  who  willfully  and  knowingly, 
with  intent  to  defraud,  either, 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged,  or 
issued,  or  signs  or  executes,  or  causes  to  be  signed  or  executed, 
with  intent  to  sell,  pledge,  or  issue,  or  to  cause  to  be  sold,  pledged 
or  issued,  any  certificate  or  instrument  purporting  to  be  a  certifi- 
cate or  evidence  of  the  ownership  of  any  share  or  shares  of  such 
company  or  corporation,  or  any  bond  or  evidence  of  debt,  or 
writing  purporting  to  be  a  bond  or  evidence  of  debt  of  such 
company  or  corporation,  without  being  first  thereto  duly  author- 
ized by  such  company  or  corporation,  or  contrary  to  the  charter 
or  laws  under  which  such  corporation  or  company  exists,  or  in 
excess  of  the  power  of  such  company  or  corporation,  or  of  the 
limit  imposed  by  law  or  otherwise  upon  its  power  to  create  oi 
issue  stock  or  evidences  of  debt ;  or, 

2.  Ee-issues,  sells,  pledges  or  disposes  of,  or  causes  to  be  re- 
issued, sold,  pledged  or  disposed  of,  any  surrendered  or  canceled 
certificates,  or  other  evidence  of  the  transfer  or  ownership  of  any 
Buch  share  or  shares ; 

Is  punishable  by  imprisonment  for  not  less  than  three  years 
nor  more  than  seven  years,  or  by  a  fine  not  exceeding  three 
tliousand  dollars,  or  by  both. 

Laws  ia55.  ch.  155,  gg  l»  3. 

The  officers  and  directors  of  a  corporation  cannot,  without  legislative  sanc- 
tion, increase  the  capital  of  the  company  or  issue  certificates  of  stock  beyond 
its  capital ;  an  attempt  to  do  so  would  be  good  ground  for  canceling  its  char- 
ter.    {People  V.  Pa/rker  Vein  Coal  Co.,  10  How.,  648.) 

§  592.  Frauds  in  procuring  organization  of  corpora- 
tion, or  increase  of  capitaL  —  An  officer,  agent  or  clerk,  of  a 
corporation,  or  of  persons  proposing  to  organize  a  corporation, 
or  to  increase  the  capital  stock  of  a  corporation,  who  knowingly 
exliibits  a  false,  forged  or  altered  book,  paper,  voncher,  security 
or  other  instnuuen    of  evidence  to  any  public  officer  or  board 
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authorized  by  law  to  examine  the  organization  of  each  corpora- 
tion, or  to  investigate  its  afiairs,  or  to  allow  an  increase  of  its 
capital,  with  intent  to  deceive  snch  officer  or  board  in  respect 
thereto,  is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  ten  years  and  not  less  than  three  years. 
See  Laws  1829,  ch.  H  §  29. 

§  593.  Unautliorized  use  of  names  in  prospectuses,  etc. 

A  person  who,  without  authority,  subscribes  the  name  of  another 
to,  or  inserts  the  name  of  another  in,  any  prospectus,  circular  or 
other  advertisement  or  announcement  of  any  corporation  or  joint- 
stock  association  existing  or  intended  to  be  formed,  with  intent 
to  pennit  the  same  to  be  published,  and  thereby  to  lead  persons 
to  believe  that  the  person  whose  name  is  so  subscribed  is  an  offi- 
cer, agent,  member  or  promoter  of  such  corporation  or  association, 
is  guilty  of  a  misdemeanor. 
New. 

§  594.  Iffisconduct  of  directors  of  stock  corporations. — 

A  director  of  a  stock  corporation,  who  concurs  in  any  vote  or  act 
of  the  directors  of  such  corporation,  or  any  of  them,  by  which 
it  is  intended, 

1.  To  make  a  dividend,  except  from  the  surplus  profits  arising 
from  the  business  of  the  corporation,  and  in  the  cases  and  manner 
allowed  by  law ;  or, 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock  of  the 
corporation ;  or  to  reduce  such  capital  stock  without  the  consent 
of  the  legislature ;  or, 

3.  To  discount  or  receive  anv  note  or  other  evidence  of  debt 
in  payment  of  an  installment  of  capital  stock  actually  called  in, 
and  required  to  be  paid,  or  with  intent  to  provide  the  means  of 
making  such  payment ;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt 
with  intent  to  enable  any  stockholder  to  withdraw  any  part  of  the 
money  paid  in  by  him  on  his  stock ;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  corporation, 
except  surplus  profits,  directly  or  indirectly,  to  tbe  purchase  of 
shares  of  its  own  stock  ;  or, 

6.  To  receive  any  such  shares  in  payment  or  satisfaction  of  a 
debt  due  to  such  corporation ;  or, 
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7.  To  receive  in  exchange  for  the  Bhares,  notes,  bonds,  or  other 
evidences  of  debt  of  such  corporation,  shares  of  the  capital  stock 
or  notes,  bonds  or  otner  evidences  of  debt  issued  bj  any  other 
stock  corporation ; 

Is  guilty  of  a  misdemeanor. 
2  R  8.,  d97,  §  1;  Laws  1869,  eh.  742,  §  7. 

Power  of  directors  of  corporations  to  contract  with  themselves  as  indivld- 
nals  on  behalf  of  the  corporation.  {Coleman  v.  Second  Ave,  E,  B.  Co.,  88 
N.  Y.,  201;  48  Barb.,  371.) 

The  directors  of  a  corporation,  as  such,  have  no  power  to  sell  any  portion 
of  its  property  which  is  necessary  to  transact  its  customary  business.  (Abbott 
V.  Am,  ffa/rd  Rubber  Co.,  88  Barb.,  678.) 

A  general  assignment  by  the  directors  of  a  corporation  of  all  its  property  is 
fraudulent  and  void  as  to  those  directors  not  consenting  thereto.  {Smith  v. 
N.  r.  Con.  Stage  Co.,  18  Abb.,  419.) 

§  595.  Misconduct  of  directors  of  banking  corpora- 
tions. —  A  director  of  a  corporation,  organized  nnder  the  laws 
of  this  state,  having  banking  powers,  who  concurs  in  any  vote  or 
act  of  the  directors  of  such  corporation,  or  any  of  them,  by 
which  it  is  intended,  either,  , 

1.  To  make  a  loan  or  discount,  by  which  the  whole  amount  of 
the  loans  and  discounts  of  the  corporation  shall  be  greater  than 
the  amount  allowed  by  law,  or,  where  there  is  no  express  statutory 
limitation  of  the  amount,  greater  than  three  times  its  capital 
stock  then  paid  in  and  actually  possessed ;  or, 

2.  To  make  a  loan  or  discount  to  any  director  of  such  corpora- 
tion, or  upon  paper  upon  which  any  such  director  is  responsible 
to  an  amount  exceeding  the  amount  allowed  by  statute,  or  where 
there  is  no  express  statutory  limitation  of  the  amount,  exceeding 
in  the  aggregate  one-third  of  the  capital  stock  of  such  corpora- 
tion then  paid  in  and  actually  possessed ; 

Is  guilty  of  a  misdemeanor. 
2  R  B.,  297,  §  1. 

§  596.  Loans  made  in  violation  of  last  section  not 
invalid. —  Kothing  in  the  last  section  shall  render  any  loan  made 
by  the  directors  of  any  such  corporation,  in  violation  thereof, 
invalid. 

Id.,  g  1,  8ubd.,  6. 

§  597.  Sale  or  hypothecation  of  bank  notes  by  officer, 

eta  —  An  officer  or  agent  of  any  corporation  having  banking 
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powers,  who  sells  or  causes  or  permits  to  be  sold,  any  bank  notes 
of  such  corporation,  or  pledges  or  hypothecates,  or  causes  or 
permits  to  be  pledged  or  hypothecated,  with  any  other  corpora- 
tion, association  or  individual,  any  such  notes,  as  a  security 
for  a  loan  or  for  any  liability  of  such  corporation,  is  punishable 
by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  five  thousand  dollars,  or  both. 
Id.,  811,  §§  91,  95;  Laws  1842,  eh.  247,  §  10. 

§  598.  Officer  of  bank  putting  excessive  number  of  its 
notes  in  circulation.  —  An  officer  or  agent  of  any  corporation 
having  banking  powers,  who  issues  or  puts  in  circulation,  or 
causes  or  permits  to  be  issued  or  put  in  circulation,  the  bank  notes 
of  such  corporation  to  an  amount  which,  together  with  previous 
issues,  leaves  in  circulation  or  outstanding  a  greater  amount  of 
notes  than  such  corporation  is  allowed  by  law  to  issue  and  circu- 
late, is  punishable  by  imprisonment  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  both. 

2  R  S.,  297,  §§  92,  96;  Laws  1842,  ch.  247,  §  11. 


§  599.  Officer  or  agent  of  banking  corporation  making 
guaranty  or  indorsement,  in  its  behalf,  in  certain  cases. 

An  officer  or  agent  of  any  banking  corporation,  who  makes  or 
delivers  any  guaranty  or  indorsement  on  behalf  of  such  corpora- 
tion, whereby  it  may  become  liable  upon  any  of  its  discounted 
notes,  bills  or  obligations,  in  a  sum  beyond  the  amount  of  loans 
and  discounts  which  such  corporation  may  legally  make,  is  guilty 
of  a  misdemeanor. 

2  R  8.,  812,  §§  93,  95;  Laws  1841,  ch.  292,  §  2. 

§  600.  Bank  officer  overdrawing  his  account.  —  An  offi- 
cer, agent,  teller  or  clerk  of  any  bank,  banking  association  or 
savings  bank,  w;ho  knowingly  overdraws  his  account  with  such 
bank,  and  thereby  wrongfully  obtains  the  money,  notes  or  funds 
of  such  bank,  is  guilty  of  a  misdemeanor. 

New.    (See  8UiU  y.  8Hm9(m,  4  Zab.,  478.) 

§  601.  Beceiving  deposits  in  insolvent  bank.  —  An  offi- 
cer, agent,  teller*  or  clerk  of  any  bank,  banking  association  or 
savings  bank,  and  every  individual  banker  or  agent,  and  any  teller 
or  clerk  of  an  individual  banker,  who  receives  any  deposits  know- 
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ing  that  such  bank,  or  aBsociation,  or  banker  is  inBolvent,  is  guilty 
of  a  misdemeanor. 

New. 

§  602.  Frauds  in  keeping  accounts,  etc.  —  A  director, 
officer  or  agent  of  any  corporation  or  joint-stock  association,  who 
knowingly  receives  or  possesses  himself  of  any  property  of  snch 
corporation  or  association,  otherwise  than  in  payment  of  a  just 
demand,  and  with  intent  to  defraud,  omits  to  make,  or  to  cause 
or  direct  to  be  made,  a  full  and  true  entry  thereof,  in  the  books 
or  accounts  of  uch  corporation  or  association ;  and  a  director, 
officer,  agent  or  member  of  any  corporation  or  joint-stock  asso- 
ciation, who,  with  intent  to  defraud,  destroys,  alters,  mutilates  or 
falsifies  any  of  the  books,  papers,  writings  or  securities  belonging 
to  such  corporation  or  association,  or  makes  or  concurs  in  making 
any  false  entry,  or  omits  or  concurs  in  omitting  to  make  any 
material  entry  in  any  book  of  accounts,  or  other  record  or  docu- 
ment kept  by  such  corporation  or  association,  is  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  ten  years,  and  not 
less  than  three  years,  or  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

Laws  1829,  ch.  94,  §  29;  Laws  1848,  ch.  218,  §  6. 

§  608.  Officer  of  corporation  publishing  false  reports  of 
its  condition.  —  A  director,  officer  or  agent  of  any  corporation 
or  joint-stock  association,  who  knowingly  concurs  in  making  or 
publishing  any  written  report,  exhibit  or  staten(ient  of  its  affairs 
or  pecuniary  condition,  containing  any  material  statement  which 
is  false,  other  than  such  as  are  elsewhere,  by  this  Code,  specially 
made  punishable,  is  guilty  of  a  misdemeanor. 

Laws  1874,  ch.  440,  §§1,2. 

Officers  who  publish  false  statements  tending  to  produce  a  belief  that  the 
stock  of  a  corporation  is  at  least  of  par  value,  and  that  the  business  is  paying 
a  dividend,  etc.,  are  liable  in  an  action  for  deceit.  (Ora^  y.  Saekett,  6  Abb., 
2t7;  HarptrY.  OhcmberUUn,  11  Abb.,  284.) 

§  604.  Insolvencies  of  corporations  deemed  fraudulent, 
when.  —  The  insolvency  of  a  moneyed  corporation  is  deemed 
fraudulent  unless  its  affairs  appear,  upon  investi^tion,  to  have 
been  administered  fairly,  legally,  and  with  the  same  care  and 

17 
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diligence  that  agents  receiving  a  compensation  for  their  services 
are  bound  by  law  to  observe. 

2R.  S.,  299,  §14 

§  605.  Directors  participatmg  in  fraudulent  insolvency, 
how  punishable.  —  In  every  case  of  the  fraudulent  insolvency 
of  a  moneyed  corporation,  every  director  thereof  who  participated 
in  such  fraud,  if  no  other  punishment  is  prescribed  therefor  by 
this  Code,  or  any  special  statute,  is  guilty  of  a  misdemeanor. 

2  R  S.,  299,  §  16. 

§  606.  Violation  of  duty  of  directors  of  moneyed  cor- 
porations. —  A  director  of  any  moneyed  corporation,  who  will- 
fully does  any  act,  as  such  director,  which  is  expressly  forbidden 
by  law,  or  willfully  omits  to  perform  any  duty  expressly  imposed 
upon  him  as  such  director,  by  law,  the  punishment  for  which  act 
or  omission  is  not  otherwise  prescribed  by  this  Code,  or  by  some 
special  statute,  is  guilty  of  a  misdemeanor. 

2  R  S.,  298,  §  10. 

§  607.  Bailroad  company  contracting  debt  in  its  behalf^ 
exceeding  its  available  means.  —  An  officer,  stockholder  or 
agent  of  any  railway  corporation  in  this  state,  who  knowingly 
incurs  or  assents  to,  or  has  any  agency  in  contracting  or  incurring 
a  debt,  by  or  on  behalf  of  such  corporation,  exceeding  its  means, 
available  for  the  payment  thereof  and  of  all  its  debts  previously 
contracted  or  incurred,  then  in  possession  or  under  its  control  and 
belonging  to  it,  including  its  stock  subscriptions,  taken  in  good 
faith  and  available,  and  exclusive  of  its  real  estate,  is  guilty  of  a 
misdemeanor. 

Laws  1845,  ch.  280. 

§  608.  Last  section  limited.  —  The  provisions  of  the  last 
section  do  not  apply  to  any  loan,  which  an  incorporated  railway 
company  in  this  state  is  expressly  authorized  by  law  to  make,  over 
and  above  its  available  means.  Debts,  incurred  or  contracted  in 
violation  of  the  last  section,  are  not  to  be  deemed  invalid  as 
against  such  corporation  by  reason  thereof. 

Id. 

§  609.  Directors  of  corporation  presumed  to  have 
knowledge  of  its  afbirs.  —  A  director  of  a  corporation  or 
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joint-stock  association  must  be  deemed  to  have  such  a  knowledge 
of  the  affairs  of  the  corporation  or  association  as  to  enable  him 
to  determine  whether  any  act,  proceeding  or  omission  of  its 
directors,  is  a  violation  of  this  chapter. 
2  R  8.,  299,  §  14 

§  610.  Director  present  at  ineetiiig,  when  presiuned  to 
have  assented  to  proceedings. — A  director  of  a  corporation, 
or  joint-stock  association,  who  is  present  at  a  meeting  of  the 
directors,  at  which  any  act,  proceeding  or  omission  of  such 
directors  in  violation  of  this  chapter  occurs,  must  be  deemed  to 
have  concurred  therein,  unless  he  at  the  time  causes,  or  in  writ- 
ing requires,  his  dissent  therefrom  to  be  entered  in  the  minutes 
of  the  directors. 

2  R  S.,  298,  §§  12,  18. 

§  611.  Director  absent  from  meeting,  -when  presumed 
to  have  assented  to  proceedings,  —  A  director  of  a  corpora- 
tion, or  joint-stock  association,  although  not  present  at  a  meeting 
of  the  directors,  at  which  any  act,  proceeding  or  omission  of  such 
directors,  in  violation  of  this  chapter,  occurs,  must  be  deemed  to 
have  concurred  therein,  if  the  facts  constituting  such  violation 
appear  on  the  record  or  minutes  of  the  proceedings  of  the  board 
of  directors,  and  he  remains  a  director  of  the  same  company  for 
six  months  thereafter,  without  citusing,  or  in  writing  requiring, 
his  dissent  from  such  illegality  to  be  entered  in  the  minutes  of 
the  directory. 
Id. 

§  612.  Failure  of  director  upon  whom  application  is 
served,  etc. — A  director,  trustee  or  other  oflScer  of  a  joint-stock 
association  or  corporation,  upon  whom  a  notice  of  application  for 
an  injunction  affecting  the  property  or  business  of  such  joint- 
stock  association  or  corporation  is  served,  who  omits  to  disclose  to 
the  other  directors,  ofScers,  or  managers  thereof,  the  fact  of  such 
service,  and  the  time  and  place  of  such  application,  is  guilty  of  a 
misdemeanor. 

Laws  1870,  eh.  151,  §  1. 

§  613.  Foreign  corporations.  —  It  is  no  defense  to  a  prosecu- 
tion for  a  violation  of  the  provisions  of  t!his  chapter,  that  the 
corporation  was  one  created  by  the  laws  of  another  state,  govern- 
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ment  or  conntrj,  if  it  carried  on  business,  or  kept  an  office 
therefor,  within  this  state. 

New. 

§  614.  **  Director ''  defined.  —  The  term  "  director,"  as  used 
in  this  chapter,  embraces  anj  of  the  persons  having  by  law  the 
direction  or  management  of  the  affairs  of  a  corporation,  by  what- 
ever name  such  persons  are  described  in  its  charter,  or  are  known 
in  law. 

2  R  S.,  804,  §  56. 


CHAPTER  Xn. 

FBAUDS   IN  THE   SALE   OF   PASSAGE  TICKETS. 

Section  616.  Sale  of  passage  tickets   on  vessels  and  railroads  forbidden, 

except  by  agents  specially  authorized. 

616.  Sales  by  authorized  agents,  restricted. 

617.  Unauthorized  persons  forbidden  to  sell  certificates,  receipts, 

etc. ,  for  the  purpose  of  procuring  tickets. 

618.  Punishment  for  violation  of  the  preceding  sections. 

619.  Conspiring  to  sell  passage  tickets  in  violation  of  law. 

620.  Conspirators  may  be  indicted,  notwithstanding  object  of  con- 

spiracy has  not  been  accomplished. 

621.  Offices  kept  for  unlawful  sale  of  passage  tickets  declared  dis- 

orderly houses. 

622.  Owners,  pursers,  etc.,  allowed  to  sell  tickets. 

623.  Station  masters,  conductors,  etc.,  allowed  to  sell  tickets. 

624.  What  must  be  stated  in  passage  tickets. 

625.  Sale  of  tickets  not  flUed  out  as  required  in  last  section,  a  misde- 

meanor. 

626.  Certain  sales  and  exchanges  of  passenger  tickets. 

627.  *•  Company  "  defined. 

§  616.  Eepealed  in  1882. 

Laws  1867,  ch.  470,  §  1;  Laws  1860,  ch.  103;  Laws  1868,  ch.  820;  Laws 
1876,  ch.  201,  §  1. 

§  616.  Sale  by  authorized  agents,  restricted. — No  person 
except  as  allowed  in  section  six  hundred  and  twenty-two,  shall  ask, 
take  or  receive  any  money  or  valuable  thing  as  a  consideration  for 
any  passage  or  conveyance  upon  any  vessel  or  railway  train,  or  for 
the  procurement  of  any  ticket  or  instniraent,  giving  or  purporting 
to  give  a  right,  either  absolutely  or  upon  a  condition  or  contin- 
gency, to  a  passage  or  conveyance  upon  a  vessel  or  railway  train,  or 
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a  berth  or  state-room  on  a  vessel,  nnless  he  is  an  authorized  agent 

within  the  provisions  of  the  last  section ;  nor  shall  any  person, 

as  such  agent,  sell  or  offer  to  sell  any  such  ticket,  instrument, 

berth  or  state-room,  or  ask,  take  or  receive  any  consideration  for 

any  such  passage,  conveyance,  berth  or  state-room,  excepting  at 

the  office  designated  in  his  appointment,  nor  until  he  has  been 

authorized  to  act  as  such  agent  according  to  the  provisions  of  the 

last  section,  nor  for  a  sum  exceeding  the  price  charged  at  the 

time  of  such  sale  by  the  company,  owners  or  consignees  of  the 

vessel  or  railway  mentioned  in  the  ticket.    But  a  person  who 

shall  have  purchased  a  ticket  in  good  faith  for  his  own  passage, 

and  shall  have  been  prevented  from  using  the  same,  may  sell  the 

ticket  at  any  price  not  greater  than  the  regular  rate  established 

therefor,  to  another  person  in  good  faith,  for  his  own  use. 

Laws  I860,  eh.  103,  §  3;  Laws  1857,  ch.  470,  §  1;  Laws  1868,  ch.  820;  Laws 
1876,  ch.  201. 

§  617.  Unauthorized  persons  forbidden  to  sell  cer- 
tificates, receipts,  etc.,  for  the  purpose  of  procuring 
tickets. —  No  person  other  than  an  agent  appointed,  as  provided 
in  section  six  hundred  and  fifteen,  shall  sell,  or  offer  to  sell,  or  in 
any  way  attempt  to  dispose  of  any  order,  certificate,  receipt  or 
other  instrument,  for  the  purpose,  or  under  the  pretense,  of  pro- 
curing any  ticket  or  instrument  mentioned  in  section  six  hundred 
and  fifteen,  upon  any  company  or  line,  vessel  or  railway  train 
therein  mentioned.  And  every  such  order  sold  or  offered  for 
sale  by  any  such  agent,  must  be  directed  to  the  company,  owners 
or  consignees  at  their  office. 

Laws  1860,  ch.  108,  §  8;  Laws  1857,  ch.  470;  Laws  1868,  ch.  820;  Laws 
1876,  ch.  201. 

§  618.  Pimiflhment  for  violation  of  the  preceding  sec- 
tions. —  A  person  guilty  of  a  violation  of  any  of  the  provisions 
of  the  preceding  sections  of  this  chapter  is  punishable  by  im- 
prisonment ill  a  state  prison  not  exceeding  two  years,  or  by 
imprisonment  in  a  county  jail  not  less  than  six  months. 

Laws  1860,  ch.  103,  ^  4;  Laws  1857,  ch.  470,  §  1;  Laws  1868,  ch.  820;  Laws 
1876,  ch.  dOl. 

§  619.  Conspiring  to  seU  passage  tickets  in  violation  of 
law.  —  All  persons  who  conspire  together  to  sell  or  attempt  to 
sell,  to  any  person,  any  passage  ticket,  or  other  instrument  men- 
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tioned  in  sections  six  hundred  and  fifteen  and  six  hundred  and 
sixteen,  in  violation  of  those  sections,  and  all  persons,  who,  by 
means  of  any  such  conspiracy,  obtain,  ^r  attempt  to  obtain  any 
money  or  other  property,  under  the  pretense  of  procuring  or 
securing  any  passage  or  right  of  passage  in  yiolation  of  this 
chapter,  are  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years. 

Laws  1860,  ch.  108,  §  5 ;  Laws  1857,  ch.  470;  Laws  1868,  ch.  8^0;  Laws 
1870,  ch.  108,  §  5;  Laws  1870,  ch.  428. 

§  620.  Ck>iispirators  may  be  indicted,  notwithstanding 
object  of  conspiracy  has  not  been  accomplished. —  Persons 
guilty  of  violating  the  last  section  may  be  indicted  and  convicted 
for  a  conspiracy,  though  the  object  of  such  conspiracy  has  not 
been  executed. 

Laws  1860,  ch.  103,  g  6;  Laws  1870,  ch.  428,  §  6;  see  §  171,  anU. 

§  621.  Offices  kept  for  unlawful  sale  of  passage  tickets, 
declared  disorderly  houses.  —  All  offices  kept  for  the  pur- 
pose of  selling  passage  tidkets  in  violation  of  any  of  the  provi- 
sions of  this  chapter,  and  all  offices  where  any  such  sale  is  made, 
are  deemed  disorderly  houses ;  and  all  persons  keeping  any  such 
office,  and  all  persons  associating  together  for  the  purpose  of  vio- 
lating any  of  the  provisions  of  this  chapter,  are  punishable  by 
imprisonment  in  a  county  jail,  for  a  period  not  exceeding  six 
months,  an(jl  not  less  than  three  months. 

Laws  1860,  ch.  108,  §  7;  Laws  1870,  ch.  423. 

§  622.  Owners,  pursers,  etc.,  allowed  to  sell  tickets.  — 

The  provisions  of  this  chapter  do  not  prevent  the  actual  owners 
or  consignees  of  any  vessel,  from  selKng  passage  tickets  thereon ; 
nor  do  they  prevent  the  purser  or  clerk  of  any  vessel  from  selling 
in  his  office  on  board  of  such  vessel,  any  passage  tickets  upon 
such  vessel. 

Laws  1860,  ch.  108,  g  9;  amended,  Laws  1876,  ch.  dOl,  §  a 

§  623.  Station  masters,  conductors,  etc.,  allowed  to  sell 
tickets.  —  The  provisions  of  this  chapter  do  not  prevent  the 
station  master  or  other  ticket  agent  upon  any  railway,  from  sell- 
ing in  his  office  at  any  station  on  such  railway,  any  passage  tick- 
ets upon  such  railway ;  nor  do  they  prevent  any  conductor  upon 
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a  railway  from  selling  Buch  tickets  upon  the  trains  of  sach 
railway. 
New. 

§  624.  What  must  be  stated  in  passage  tickets.  —  A 

ticket  or  instrament  issued  as  evidence  of  a  right  of  passage 
upon  the  high  seas,  from  any  port  in  this  state  to  any  port  of  any 
other  state  or  nation,  and  every  certificate  or  order  issued  for  the 
purpose,  or  under  pretense  of  procuring  any  such  ticket  or  instru- 
ment, and  every  receipt  for  money  paid  for  such  ticket  or 
instrument  must  state  the  name  of  the  vessel  on  board  of  which 
the  passage  is  to  be  made,  the  name  of  the  owners  or  consignees 
of  such  vessel,  the  name  of  the  company,  or  line,  if  any,  to 
which  such  vessel  belongs,  the  place  from  which  such  passage  is 
to  commence,  the  place  where  such  passage  is  to  terminate,  the 
day  of  the  month  and  year  upon  which  the  voyage  is  to  com- 
mence, the  name  of  the  person  or  persons  purchasing  such  ticket 
or  instrument,  or  receiving  such  order,  certificate  or  receipt,  and 
the  amount  paid  therefor ;  and  such  ticket  or  instrument,  order, 
certificate  or  receipt,  unless  sold  or  issued  by  the  owners  or  con- 
signees of  such  vessel,  must  be  signed  by  their  authorized  agent. 
Laws  1860,  ch.  108,  §  11. 

§  625.  Sale  of  tickets  not  filled  out  as  required  in  last 
section,  a  misdemeanor.  —  A  person  who  issues,  seUs  or 
delivers  to  another,  any  ticket,  instrument,  certificate,  order  or 
receipt,  which  is  not  made  or  filled  out  as  prescribed  in  the  last 
section,  is  guilty  of  a  misdemeanor. 
Id. 

§626.  Certain  sales  and  exchanges  of  passenger  tickets. 

A  person  who, 

1.  Sells,  or  causes  to  be  sold,  a  passage  ticket,  or  order  for  such 
ticket,  on  any  railway,  vehicle  or  vessel,  to  any  emigrant  passen- 
ger at  a  higher  rate  than  one  and  arquarter  cents  per  mile ;  or, 

2.  Takes  payment  for  any  such  ticket  or  order  for  a  ticket 
under  a  false  representation  as  to  the  class  of  the  ticket,  whether 
emigrant  or  firstclass;  or, 

3.  Directly  or  indirectly,  by  means  of  false  representations, 
purchases  or  receives  from  an  emigrant  passenger  any  such 
ticket;  or, 
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4.  Procxires  or  soKcits  any  such  passenger  having  such  a  ticket 
to  exchange  the  same  for  another  passenger  ticket,  or  to  sell  the 
same  and  purchase  some  other  passenger  ticket ;  or, 

5.  Solicits  or  books  any  passenger  arriving  at  the  port  of  New- 
York  from  a  foreign  country  before  such  passenger  has  left  the 
vessel  on  which  he  has  arrived,  or  enters  or  goes  on  board  any 
vessel  arriving  at  the  port  of  New  York  from  a  foreign  country, 
having  emigrant  passengers  on  board,  for  the  purpose  of  solicit- 
ing or  booking  such  passengers;  and  a  person  or  agent  of  a 
corporation  employing  any  person  for  the  purpose  of  booking 
such  passengers  before  leaving  the  ship ; 

Is  guilty  of  a  misdemeanor. 

1  R  B.,  1087,  §§  78,  79,  81;  Laws  1853,  eh.  218,  §§  7,  8,  9;  Laws  1855,  ch 
474,  §§1.8,  4. 

§  627.  "  Company  "  defined. — The  term  "company,"  as  used 
in  this  chapter,  includes  all  corporations,  whether  created  under 
the  laws  of  this  state  or  of  the*  United  States,  or  those  of  any 
other  state  or  nation. 

Laws  1860,  ch.  103,  §  18. 


CHAPTEK  XIII. 

FBAUDULENT  ISSUE   OF  DOOT7MENT8  OF  inLB  TO  MBBOHAKDISB. 

Bbctiok  628.  Issuing  fictitious  bills  of  lading,  etc. 

629.  Issuing  fictitious  warehouse  receipts. 

630.  Erroneous  bills  of  lading  or  receipts,  issued  in  good  faith, 

excepted. 

681.  Duplicate  receipts  must  be  marked  "  duplicate." 

682.  SeUing,  hypothecating  or  pledging  property  received  for  trans- 

portation or  storage. 

683.  Bill  of  lading  or  receipt  issued  by  warehouseman  must  be  can> 

celed  on  redelivery  of  the  property. 
634.  Property  demanded  by  process  of  law. 

< 

§  628.  Tflsulng  fictitious  bills  of  lading,  etc.  —  A  person 
being  the  master,  owner  or  agent  of  any  vessel,  or  officer  or  agent 
of  any  railway,  express  or  transportation  company,  or  otherwise 
being  or  representing  any  carrier,  who  delivers  any  bill  of  lading, 
receipt  or  other  voucher,  by  which  it  appears  that  merchandise  of 
any  kind  has  been  shipped  on  board  a  vessel,  or  delivered  to  a 
railway,  express  or  transportation  company,  or  other  carrier,  unless 
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the  same  has  been  sor  ghipped  or  delivered  and  is  at  the  time 
actually  under  the  control  of  such  carrier,  or  the  master,  owner 
or  agent  of  such  vessel,  or  of  some  oflScer  or  agent  of  such  com- 
pany, to  be  forwarded  as  expressed  in  such  bill  of  lading,  receipt 
or  voucher,  is  pxmishable  by  imprisonment  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

2  R  8.,  d29;  Laws  1868,  ch.  826,  §  6;  Laws  1859,  ch.  858;  Laws  1866,  ch. 
440. 

§  629.  Tflflnlug  flctitioiis  warehouse  receipts.  —  A  person 
carrying  on  the  business  of  a  warehouseman,  wharfinger,  or  other 
depositary  of  property,  who  issues  any  receipt,  bill  of  lading  or 
other  voucher  for  merchandise  of  any  kind  which  has  not  been 
actually  received  upon  the  premises  of  such  person,  and  is  not 
under  his  actual  control  at  die  time  of  issuing  such  instrument, 
whether  such  instrument  is  issued  to  a  person  as  being  the  owner 
of  such  merchandise,  or  as  security  for  any  indebtedness;  is  pun- 
ishable by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both. 

2  R.  8.,  229,  gS  1, 2;  Laws  1858,  ch.  826,  §  1;  amended.  Laws  1866,  ch.  440. 

§  630.  Erroneous  bills  of  lading  or  receipts,  issued  in 
good  faith,  excepted.—  No  person  can  be  convicted  of  an  offense 
under  the  last  two  sections,  for  the  reason  that  the  contents  of 
any  barrel,  box,  case,  cask  or  other  vessel  or  package  mentioned 
in  the  bill  of  lading,  receipt  or  other  voucher  did  not  correspond 
with  the  description  given  in  such  instrument  of  the  merchan- 
dise received,  if  such  description  corresponds  substantially  with 
the  marks,  labels  or  brands  upon  the  outside  of  such  vessel  or 
package,  unless  it  appears  that  the  defendant  knew  that  such 
marks,  labels  or  brands  were  untrue. 

Kew.    (See  EUmom  v.  Champion^  87  Barb.,  664.) 

§  631.  Duplicate  receipts  must  be  marked  ^^  duplicate." 

—  A  person  mentioned  in  sections  six  hundred  and  twenty- 
eight  and  six  hundred  and  twenty-nine,  who  issues  any  second 
or  duplicate  receipt  or  voucher,  of  a  kind  specified  in  those 
sections,  at  a  time  while  a  former  receipt  or  voucher  for  the 
merchandise  specified  in  such  second  receipt  is  outstanding  and 
uncanceled,  without  writing  across  the  face  of  the  same  the 
word  ^^  duplicate,"  in  a  plain  and  legible  manner,  is  punishable 
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by  imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both. 

2  R.  8.,  229,  gg  1,  2;  Laws  1868,  ch.  826,  §  8;  amended,  Laws  1866,  ch.  440- 
A  bill  of  lading  is  always  open  to  correction  and  explanation  as  between  the 
parties.    (Wolfe  v.  Meyers,  8  Bandf.,  7;  Meyer  v.  Peek,  28  N.  Y.,  590.) 


§  632.  Selling,  hypothecating  or  pledging  property 
received  for  transportation  or  storage. —  A  person  men- 
tioned in  sections  six  hundred  and  twenty-eight  and  six  hundred 
and  twenty-nine,  who  sells  or  pledges  any  merchandise  for  which 
a  bill  of  lading,  receipt  or  voucher  has  been  issued  by  him,  with- 
out the  consent  in  writing  thereto  of  the  person  holding  such 
bill,  receipt  or  voucher,  is  punishable  by  imprisonment  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  both. 

2  R  B.,  229,  §  4;  Laws  1858,  ch.  826;  Laws  1859,  oh.  858;  Laws  1866,  ch. 
440. 


§  633.  Bill  of  lading  or  receipt  issued  by  warehouse- 
man must  be  canceled  on  redelivery  of  the  property. — A 

person  mentioned  in  section  three  hundred  and  twenty-nine,  who 
delivers  to  another  any  merchandise  for  which  a  bill  of  lading, 
receipt  or  voucher  has  been  issued,  unless  such  receipt  or  voucher 
bears  upon  its  face  the  words  "  not  negotiable,"  plainly  written 
or  stamped,  or  unless  such  receipt  is  surrendered  to  be  canceled 
at  the  time  of  such  delivery,  or  unless,  in  the  case  of  a  partial 
delivery,  a  memorandum  thereof  is  indorsed  upon  such  receipt 
or  voucher,  is  punishable  by  imprisonment  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both« 

2  R  S.,  229,  §  6;  Laws  1858,  ch.  326,  §  6;  amended.  Laws  1859,  ch.  858. 

§  634.  Property  demanded  by  process  of  law.— The  last 
two  sections  do  not  apply  to  any  case  where  property  is  demanded 
by  virtue  of  legal  process. 

2  R  8.,  229,  §8. 

As  where  property  naihed  in  bill  of  lading  is  retained  under  process  of 
repleyin.  (Zach/rmon  y.  A]man,  2  Sandf.,  68;  see,  also,  Keyaer  v.  Hofrbeek,  8 
Duer,  878.) 
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CHAPTER  XIV. 

MAXICIOUS  MI80HIEFB   AND  OTHEB  INJTTBIE8  TO  PBOPEBTT. 

Section  635.  Injury  to  railroad  track,  etc.,  how  punished. 

686.  Damaging  building,  etc.,  by  explosion. 

687.  Burning  certain  property,  how  punished. 

638.  Altering,  etc.,  signal  or  light  for  vessel,  etc. 

639.  Injuring  highway  boundary,  pier,  sea-wall,  dock,  lock,  buoy, 

landmark,  mile  board  pipe,  main,  sewer,  machine,  telegraph, 
poisoning  well,  etc. 

640.  Malicious  injury  and  destruction  of  property. 

641.  Diyulging,  etc. ,  telegram,  a  misdemeanor. 

642.  Opening  or  publishing  a  sealed  letter,  etc. 

643.  Affixing  advertisement  to  another's  land,  etc.,  how  punished. 

644.  Presumptive  evidence  against  certain  persons. 

645.  ^Endangering  life  by  maliciously  placing  explosive  near  building. 

646.  Malicious  injury  to  standing  crops,  when  a  misdemeanor. 

647.  Willful  injury  to  works  of  art,  etc.,  a  misdemeanor. 

648.  Malicious   injury  to  certain  articles  in    museum,  etc.,  how 

punished. 

649.  Destroying  or, delay  of  election  returns. 

650.  Property  in  house  of  worship,  etc. 
661.  Unlawful  interference  with  gas  meter. 

653.  Driving  vehicle,  etc.,  on  sidewalks. 

658.  Coercing  another  person  a  misdemeanor. 

654.  Injury  to  other  property,  how  punished. 

§  635.  InjiLry  to  railroad  track,  etc.,  how  pimishecL  — 
A  person  who, 

1.  Displaces,  removes,  injures  or  destroys  a  rail,  sleeper,  switch, 
bridge,  viaduct,  culvert,  embankment  or  structure,  or  any  part 
thereof,  attached  or  appertaining  to  or  connected  with  a  railway, 
whether  operated  by  steam  or  by  horses ;  or, 

2.  Places  any  obstruction  upon  the  track  of  such  a  railway ;  or, 

3.  WiUfully  discharges  a  loaded  fire-arm,  or  projects  or  throws 
a  stone  or  any  other  missile  at  a  railway  train,  or  at  a  locomotive, 
car  or  vehicle  standing  or  moving  upon  a  railway ; 

Is  punishable  as  follows : 

1.  If  thereby  the  safety  of  any  person  is  endangered,  by 
imprisonment  for  not  more  than  ten  years ; 

2.  In  every  other  case,  by  imprisonment  for  not  more  than 
three  years,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty 
dollars,  or  both. 

8  R  8.,  966,  §  26;  Laws  1877,  ch.  361,  §  1. 
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§  636.  Damaging  building,  etc.,  by  explosion.  —  A  per< 
son  who  unlawfully  and  maliciously,  by  the  explosion  of  gun- 
powder, or  any  other  explosive  substance,  destroys  or  damages 
any  building  or  vessel,  is  punishable  as  follows : 

1.  If  thereby  the  life  or  safety  of  a  human  being  is  endangered, 
by  imprisonment  for  not  more  than  ten  years ; 

2.  In  every  other  case  by  imprisonment  for  not  more  than 
five  years. 

New.    (See  §  201,  anie,  and  §  645,  post.) 

%  637.  Burning  certain  property,  how  punished.  —  A 

person  who  willfully  bums  or  sets  fire  to  any  grain,  grass,  or 
growing  crop,  or  standing  timber,  or  to  any  building,  fixtures  or 
appurtenances  to  real  property  of  another,  under  circumstances 
not  amounting  to  arson  in  any  of  its  degrees,  is  punishable  by 
imprisonment  for  not  more  than  four  years. 
8  R.  B.,  969,  §§  8,  9;  Laws  1817,  p.  118;  Laws  1827,  p.  244;  see  §  486,  anU, 

§  638.  Altering,  etc.,  signal  or  light  fbr  vessel,  etc.  — 

A  person  who,  with  intent  to  bring  a  vessel,  railway  engine,  or 
railway  train  into  danger,  either, 

1.  Unlawfully  or  wrongfully  shows,  masks,  extinguishes,  alters, 
or  removes  a  light  or  other  signal ;  or, 

2,  Exhibits  any  false  light  or  signal ; 

Is  punishable  by  imprisonment  for  not  more  than  ten  years. 
New. 

§  639.  Injuring  highway  boundary,  pier,  sea  wall, 
dock,  lock,  buoy,  landmark,  mile  board,  pipe,  main, 
sewer,  machine,  telegraph,  etc.  —  A  person  who  willfully 
or  maliciously  displaces,  removes,  injures  or  destroys, 

1.  A  public  highway  or  bridge,  or  a  private  way  laid  out  by 
authority  of  law,  or  a  bridge  upon  such  public  or  private  way ;  or, 

2.  A  pier,  boom,  or  dam,  lawfully  erected  or  maintained  upon 
any  water  within  the  state,  or  hoists  any  gate  in  or  about  such 
dam ;  or, 

3.  A  pile,  or  other  material,  fixed  in  the  ground  and  used  for 
securing  any  sea-bank  or  sea-walls,  or  the  bank  or  dam  of  any 
river  or  other  water,  or  any  dock,  quay,  jetty,  or  lock ;  or, 

4.  A  buoy  or  beacon,  lawfully  placed  in  any  waters  within  the 
state;  or, 
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5.  A  tree,  rock,  post,  or  other  monument,  which  has  been  either 
erected  or  marked  for  the  purpose  of  designating  a  point  in  the 
boundary  of  the  state,  or  of  a  county,  city,  town,  or  village, 
or  of  a  farm,  tract  or  lot  of  land,  or  any  mark  or  inscription 
thereon ;  or, 

6.  A  mile-board,  milestone,  or  guide-post,  erected  upon  a  high- 
way, or  any  inscription  upon  the  same ;  or, 

7.  A  line  of  telegraph,  or  any  part  thereof,  or  any  appurte- 
nance or  apparatus  connected  with  the  working  of  any  magnetic 
or  electric  telegraph,  or  the  sending  or  conveyance  of  messages 
by  any  such  telegraph ;  or, 

8.  A  pipe  or  main  for  conducting  gas  or  water,  or  any  works 
erected  for  supplying  buildings  with  gas  or  water,  or  any  appur- 
tenance or  appendage  connected  therewith ;  or, 

9.  A  sewer  or  drain,  or  a  pipe  or  main  connected  therewith,  or 
forming  a  part  thereof ;  or  who, 

10.  Destroys  or  damages  with  intent  to  destroy  or  render  use- 
less any  engine,  machine,  tool  or  implement  intended  for  use  in 
trade  or  husbandry ; 

Is  punishable  by  imprisonment  for  not  more  than  two  years. 

Subd.  (1)  —8  R.  8.,  976,  §  66;  2  R  8.  (Edm.),  718,  §  80. 

8ubd.  (2)  —  Id.,  976,  §  67;  Id.,  §  81. 

Subd.  (8)  — Id.;  Id. 

Subd.  (4)  —3  R.  8.,  204,  §  94;  Laws  1867,  eh.  671,  %  11 ;  Laws  1868,  ch.  226. 

Subd.  (5)  —  3  R.  8.,  9i6,  §  68;  2  R.  8.  (Edm.),  718,  §  82. 

Subd.  (6)  -  Id.,  977,  §  59;  Id.,  §  88. 

Subd.  (7)  —  Id.,  988,  §  100;  Laws  1870,  ch.  491. 

Subd.  (8)  — Laws  1860,  ch.  172,  §  7;  Laws  1854,  ch.  109,  §  1. 

Subd.  (9)  — Laws  1854,  ch.  109,  g§  1,  2. 

Subd.  (10)  —  New. 

Code  Crim.  Proc.,  §  56. 

§  640.  Malicious  injury  and  destruction  of  yrop&rty.  — 

A  person  who  willfully, 

1.  Cuts  down,  destroys  or  injures  any  wood  or  timber  standing 
or  growing,  or  which  has  been  cut  down  and  is  lying  on  lands  of 
another,  or  of  the  people  of  the  state ;  or, 

2.  Cuts  down,  girdles  or  otherwise  injures  a  fruit,  shade  or 
ornamental  tree  standing  on  the  lands  of  another,  or  of  the  peo- 
ple of  the  state ;  or, 

3.  Severs  from  the  freehold  of  another,  or  of  the  people  of  the 
state,  any  produce  thereof,  or  anything  attached  thereto ;  or, 
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4.  Digs,  takes  or  carries  away  without  lawful  authority  or  con- 
sent from  any  lot  of  land  in  any  incorporated  city  or  village,  or 
from  any  lands  included  within  the  limits  of  a  street  or  avenue 
laid  down  on  the  map  of  such  city  or  village,  or  otherwise  recog- 
nized or  established,  any  earth,  soil  or  stone ;  or, 

5.  Enters  without  the  consent  of  the  owner  or  occupant  any 
orchard,  fruit  garden,  vineyard  or  ground  whereon  is  cultivated 
any  fruit,  with  intent  to  take,  injure  or  destroy  anything  there 
growing  or  grown ;  or, 

6.  Cuts  down,  destroys,  or  in  any  way  injures  any  shrub,  tree 
or  vine  being  or  growing  within  any  such  orchard,  garden,  vine- 
yard, or  upon  any  such  ground,  or  any  building,  frame  work  or 
erection  thereon ;  or, 

7.  Maliciously  injures  any  ice  upon  any  waters  from  which  iee 
is  taken  as  an  article  of  merchandise,  with  intent  to  injure  the 
owner  thereof,  or  enters  or  skates  upon  any  pond  or  body  of 
water  not  navigable,  kept  and  used  for  the  purpose  of  taking  ice 
therefrom  as  an  article  of  merchandise,  and  upon  or  adjoining 
which  a  notice  has  been  placed  in  a  conspicuous  position  forbid- 
ding such  entry,  and  stating  the  purpose  for  which  said  body  of 
water  is  kept  or  used,  or  puts  or  throws  upon  or  into  any  such 
pond  or  body  of  water  any  stick,  stone  or  other  substance  to  the 
injury  of  the  ice  or  water ;  or, 

8.  Unlawfully  takes  or  carries  away  by  any  means  the  oysters 
or  other  shell-fish  of  another,  legally  planted,  upon  the  bed  of 
any  river,  bay,  sound  or  water ;  or  removes,  pulls  up  or  destroys 
any  stake  designating  or  marking  out  the  legally  planted  oyster- 
bed  of  another ;  or, 

9.  Intrudes,  or  places  any  hovel,  shanty  or  building  upon,  or 
within  the  limits  of  any  lot  or  piece  of  land  witbin  any  incor- 
porated city  or  village,  without  the  consent  of  the  owner,  or 
within  the  boundary  of  any  street  or  avenue  within  such  city  or 
village;  or, 

10.  Kills,  wounds  or  traps  any  bird,  deer,  squirrel,  rabbit  or 
other  animal  within  the  limits  of  any  cemetery  or  public  burying 
ground,  or  of  any  public  park  or  pleasure  ground,  or  removes  the 
young  of  any  such  animal,  or  the  eggs  of  any  such  bird,  from 
any  cemetery,  park  or  pleasure  ground,  or  exposes  for  sale,  or 
knowingly  buys  or  sells  any  bird  or  animal  so  killed  or  taken  ;  or, 

11.  Drives  or  leads,  or  causes  to  be  led  or  driven  along  any 
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road  or  highway  any  wild  aud  dangerons  animal,  unless  a  person 

of  full  age  precedes  such  animal  at  least  a  half  a  mile,  to  give 

warning  of  its  approach ; 

Is  punishable  by  imprisonment  not  exceeding  six  months,  or  a 

fine  not  exceeding  two  hundred  and  fifty  dollars,  or  both. 

8  R  B.,  071,  §  15. 
Subd.  (1)  — Id.,  601,  §1. 
Subd.  (2)  — Id.,971,  §75. 
Subd.  (8)  — Id. 
Subd.  (4)  — Id. 

Subd.  (5)  —  Id.,  981,  §  90;  Laws  1868,  ch.  645,  §  1. 
Subd.  (6)  —  Id.,  982,  §  91;  Laws  1868,  ch.  645,  §  2. 
Subd.  (7)  — Id.,  968,  §  84;  Laws  1868,  ch.  229,  §§  1,  2. 
Subd,  (8)  — 8  R.  S.,  982,  §  97;  Laws  1860,  ch.  763,  §  1. 
Subd.  (9)  — Id.,  984,  §  109;  Laws  1857,  ch.  896,  %  1. 
Subd.  (10)  —  Id.,  985,  §§  113, 114;  Laws  1^8,  ch.  629,  §§  1, 2. 
Subd.  (11)  — Id.,  984,  §  19;  Laws  1862,  ch.  112,  §  1. 

See,  also,  §§  195,  196,  467,  587,  anU,  and  §  646,  po»t;  also.  Code  Crim. 
Proc.,  §  5b. 

(a)  Personal  property. —  The  wanton,  malicious  and  secret  destruction 
of  the  personal  property  of  another  is  a  misdemeanor  at  common  law.  {People 
V.  Moody,  5  Park.,  568.) 

(b)  Killing  a  cow. —  An  indictment  lies  for  willfully  and  maliciously  kill 
ing  a  cow,  the  property  of  another.  {People  v.  Smith,  5  ,Cow.,  258;  State  v. 
WiUon,  8  Mo.,  125;  Bock  v.  State,  50  Ind.,  281.) 

( e )  Must  result  in  injtiry. — A  malicious  act,  however  wanton  or  danger- 
ous, which  does  not  result  in  injury  to  property,  does  not  amount  to  malicious 
mischief.    {Wait  v.  Green,  5  Park.,  185.) 

{d)  Simple  trespass.—  A  simple  trespass  does  not  amount  to  this  offense, 
unless  it  consists  in  injury  to  property  or  cruelty  to  animals.  {WHUams  v. 
People,  24  How.,  850.) 

{e)  Growing  trees. —  In  an  indictment  for  injuring  growing  trees,  what 
must  be  averred.    {People  v.  JJarr,  7  Barb.,  9.) 

Malicious  mischief  done  to  any  kind  of  property  is  a  misdemeanor.  {Loomis 
V.  Edgerton,  19  Wend.,  417,  419.) 

(/)  Growing  crops.  —  Severing  and  carrying  away  by  one  act  growing 
crops  of  less  value  than  twenty-five  dollars  is  malicious  trespass,  but  not 
stealing.    ( C<mfort  v.  Fulton,  89  Barb. ,  66 ;  People  v.  Blake,  1  Wh.  Cr.  C,  490. ) 

{g)  Breaking  windows.  — Breaking  of  windows  by  force,  etc.    {KUpat- 
rick  V.  PeopU,  5  Den.,  277.) 
Maliciously  killing  or  wounding  domestic  animals.    (Id.) 

{h)  Essence  of  the  offense.  — The  essence  of  the  offense  is  the  injury  to 
property.    {Wait  v.  Green,  5  Park.,  185;  26  Ohio  St.,  265.) 

(t)  Bigiitftil  or  wrongful  possession. — Whether  the  possession  to  the 
property  was  rightful  or  wrongful.  {Peopls  v.  Harr,  7  Barb.,  9;  Wendwn  v. 
State,  13  Ind.,  875;  Palmer  v.  State,  45  id.,  888;  State  v.  Leamtt,  82  Me.,  188.) 

Or  title  be  in  dispute  between  parties.    (4  Moody  &  R,  481.) 
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0')  ICalice  is  the  gravamen  of  the  offeziBe.  —43  Ala.,  830;  44  id.,  380;  73 
N.  C,  201. 

Malicious  injury  to  animals  is  indictable  at  common  law.  (4  Cranch  C.  C, 
483;  28  Ga.,  190;  26  Ohio  St.,  176;  8  Met.,  233;  5  Den.,  277;  44  N.  H.,  392.) 

An  offense  at  common  law  to  shoot  or  wound  stock  found  trespassing  on 
one's  premises.    (19  111.,  80.) 

But  the  malice  may  be  negatived  by  showing  that  the  trespassing  animal 
was  vicious  and  dangerous.    (19  111.,  80;  30  Ga.,  325;  8  Cox  C.  C,  605.) 

(A;)  Real  estate.  — Real  estate,  as  well  as  personal  property ,  is  protected. 
(3  Mo.,  125;  6  Allen,  2.) 

In  mischief  to  buildings  malicious  intent  is  especially  essential  (110  Mass., 
401) 

Where  a  traveler  refused  to  pay  toll  and  sawed  down  the  toll-gate  it  was 
malicious  mischief.    (50  Ind.,  281.) 

(0  Fences.  — Tearing  down  a  fence  also.    (59  HI,  68.) 
To  constitute  malicious  mischief  as  to  trees  and  timber,  there  must  be  a 
malicious  entry.    (6  Gray,  849;  Russ.*&  R.,  373.) 
Girdling  or  injuring  trees  is  malicious  mischief,    (2  Browne  [Penn.],  249.) 

(m)  Machinery.  —  Also  an  indictment  lies  for  willful  injury  to  machinery. 
(4  Carr.  &  P.,  449;  1  Moody  &  R.,  549;  Russ.  &  R,  452;  10  Cox  C.  C,  146.) 

§  641.  Divulging,  etc.,  tel^^ram,  a  misdemeanor,  —  A 

person  who,  either, 

1.  Wrongfully  obtains,  or  attempts  to  obtain,  any  knowledge 
of  a  telegraphic  message  by  connivance  with  a  clerk,  operator, 
messenger,  or  other  employe  of  a  telegraph  company ;  or, 

2.  Being  such  clerk,  operator,  messenger  or  other  employe,  will- 
fully divulges,  to  any  but  the  persons  for  whom  it  was  intended, 
the  contents  of  a  telegraphic  message  or  dispatch  intrusted  to  him 
for  transmission  or  delivery,  or  the  nature  thereof,  or  willfully 
refuses  or  neglects  duly  to  transmit  ©r  deliver  the  same ; 

Is  punishable  by  a  fine  of  not  more  than  one  thousand  dollars, 
or  by  imprisonment  for  not  more  than  six  months,  or  by  both 
such  fine  and  imprisonment. 

8  R.  8.,  976,  §g  53,  54;  Laws  1867,  oh.  861;  2  R.  B.  (Edm.),  717,  §  27. 

§  642.  Opening  or  publishing  a  letter^  etc.  —  A  person 
who  willfully  and  without  authority,  either, 

1.  Opens  or  reads,  or  causes  to  be  opened  or  read,  a  sealed 
letter  or  telegram ;  or, 

2.  Publishes  the  whole  or  any  portion  of  such  a  letter  or  tele- 
gram, knowing  it  to  have  been  opened  or  read  without  authority ; 

Is  guilty  of  a  misdemeanor. 

8  R.  8.,  976,  §§  53,  54;  2  R  S  (Edm.),  717,  §§  27,  28;  Laws  1867,  oh.  861; 
see  NouU's  am,  8  C.  H.  Rec,  13;  XT,  8,  v,   Eddy,  1  Bis.,  227. 
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§  643.  Affl-gjTig  advertdsement  to  another's  land,  etc., 
how  punished.  —  A  person  who  places  upon  or  aflBxes  to,  or 
causes  or  procures  to  be  placed  upon  or  affixed  to,  real  property 
not  his  own,  or  a  rock,  tree,  wall,  fence,  or  other  structure  there- 
upon, without  the  consent  of  the  owner,  any  words,  characters, 
or  device,  as  a  notice  of,  or  reference  to,  any  article,  business, 
exhibition,  profession,  matter  or  event,  is  punishable  by  imprison- 
ment for  not  more  than  six  months,  or  by  a  fine  of  not  more  than 
two  hundred  and  fifty  dollars,  or  by  both. 

8  B.  8.,  986,  §  112;  Laws  1858,  ch.  678;  Laws  1865,  eh.  222. 


§  644.  Presumptive  evidence  against  certain  persons. 

The  placing  or  affixing  of  any  words,  characters,  device  or  notice 
of  any  article,  business,  or  other  thing,  to  or  upon  any  property 
or  place  specified  in  the  last  section,  is  presumptive  evidence  that 
the  proprietor,  vendor  or  exhibitor  thereof  caused  or  procured 
the  same  to  be  so  placed  or  affixed. 

Laws  1868,  ch.  678;  Laws  1865,  cIl  222. 

§  645.  Endangering  life  by  maliciously  placing  explo- 
sive near  building.  —  A  person  who  places  in,  upon,  under, 
against  or  near  to,  any  building,  car,  vessel  or  structure,  gunpow- 
der or  any  other  explosive  substance,  with  intent  to  destroy,  throw 
down  or  injure  the  whole  or  any  part  thereof,  under  such  circum- 
stances, that,  if  the  intent  were  accomplished,  human  life  or 
safety  would  be  endangered  thereby,  although  no  damage  is  done, 
is  guilty  of  a  felony. 

New.    (See  §§  201,  889,  686,  ante,  and  cases  cited  under  §  889,  anU.) 


§  646.  Malicious  ii^ury  to  standing  crops,  when  a  mis- 
demeanor. —  A  person,  who  maliciously  injures  or  destroys  any 
standing  crops,  grain,  cultivated  fruits  or  vegetables,  the  property 
of  another,  in  any  case  for  which  punishment  is  not  otherwise 
prescribed  by  this  Code,  or  by  some  other  statute,  is  guilty  of  a 
misdemeanor. 

Laws  1868,  ch.  645,  §§  1,  2;  PeopU  v.  Harr,  7  Barb.,  9. 

§  647.  Willful  injury  to  works  of  art,  etc.,  a  misde- 
meanor.—  A  person  who,  not  being  the  owner  thereof,  and 
without  lawful  authority,  willfully  injures,  disfigures,  removes  or 
destroys  a  gravestone,  monument,  work  of  art,  or  useful  or  orna- 
mental improvement,  or  any  shade  tree  or  ornamental  plant, 

18 
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whether  situated  upon  private  ground  or  upon  a  street,  road  or 
sidewalk,  cemetery  or  public  park  or  place,  or  removes  from  any 
grave  in  a  cemetery  any  flowers,  memorials  or  other  tokens  of 
aflfection,  or  other  thing  connected  with  them,  is  guilty  of  a 
misdemeanor. 

8  R.  S.,  985,  §  112;  Laws  1858,  eh.  578;  amended,  Laws  1865,  ch.  423;  Laws 
1878,  ch.  190. 

The  trustees  of  a  village  liave  authority,  under  a  charter,  to  impose  penalties 
for  the  destruction  of  shade  trees  on  a  village  street.  (VUkLge  of  Lancaster  v. 
Bichardson,  4  Lans.,  222.) 

However,  trees  standing  on  streets  and  highways  of  which  the  soU  belongs 
to  adjacent  owners,  may  be  removed  by  them  at  pleasure.  (Id. ;  see,  also, 
Niagara  FoUU  and  Sutp.  Bridge  Co,  v.  Baehman,  4  Lans.,  5*33.) 

§  648.  Malicious  injury  to  certain  articles  in  museum, 
etc.,  how  punished.  —  A  person  who  maliciously  cuts,  tears, 
defaces,  disfigures,  soils,  obliterates,  breaks  or  destroys,  a  book, 
map,  chart,  picture,  engraving,  statue,  coin,  model,  apparatus, 
specimen,  or  other  work  of  literature  or  object  of  art,  or  curiosity, 
deposited  in  a  public  library,  gallery,  museum,  collection,  fair  or 
exhibition,  is  punishable  by  imprisonment  in  a  state  prison  for 
not  more  than  three  years,  or  in  a  county  jail  for  not  more  than 
one  year,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or 
by  both  such  fine  and  imprisonment. 

New. 

§649.  Destroying   or   delay  of  election  returns. — A 

messenger  appointed  by  authority  of  law  to  receive  and  carry  a 
report,  certificate  or  certified  copy  of  any  statement  relating  to 
the  result  of  any  election,  who  willfully  mutilates,  tears,  defaces, 
obliterates  or  destroys  the  same,  or  does  any  other  act  which  pre- 
vents the  delivery  of  it  as  required  by  law ;  and  a  person  who 
takes  away  from  such  messenger  any  such  report,  certificate  or 
certified  copy,  with  intent  to  prevent  its  delivery,  or  who  will- 
fully does  any  injury  or  other  act  in  this  section  specified,  is 
punishable  by  imprisonment  in  a  state  prison  not  exceeding  five 
years,  and  not  less  than  two  years. 
1  R  8.,  449,  §§  18,  19;  Laws  1880,  ch.  56,  §§  14-21. 

§  650.  Property  in  house  of  worship,  etc  —  A  person, 
who  willfully  and  without  authority,  breaks,  defaces  or  otherwise 
injures  any  house  of  religious  worship,  or  any  part  thereof,  or 
any  appurtenances  thereto,  or  any  book,  furniture,  ornament, 
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musical  instrument,  article  of  silver  or  plated  ware,  or  other 
chattel  kept  therein  for  use  in  connection  with  religions  worship, 
is  guilty  of  felony. 
New. 

§  651.  TTnlawAil    interference    with   gas   meter.  —  A 

person  who,  willfully  with  intent  to  injnre  or  defraud,  connect  a 
tube,  pipe,  or  other  instrument  or  contrivance,  with  a  pipe  used 
for  conducting  or  supplying  illuminating  gas,  in  such  a  manner 
as  to  supply  such  gas  to  any  burner  or  orifice,  where  the  same  is 
or  can  be  burned  or  used,  without  passing  through  the  meter  or 
instrument  provided  for  registering  the  quantity  consuiied ;  or  who 
obstructs,  alters,  injures,  or  prevents  the  action  of  a  meter  or  other 
instrument  used  to  measure  or  register  the  quantity  of  illuminating 
gas  consumed  in  a  house  or  apartment,  or  at  an  orifice  or  burner, 
or  by  a  consumer  or  other  person,  is  guilty  of  a  misdemeanor. 
8  R  S.,  986,  §§  116, 117;  Laws  1864,  cIl  109,  g  2. 

§  652.  Driving  vehicle^  etc.,  on  sidewalks. — A  person 
who  willfully  and  without  authority  drives  any  team,  vehicle, 
cattle,  sheep,  horse,  swine,  or  other  animal  along  upon  a  sidewalk 
is  punishable  by  a  fine  of  fifty  dollars,  or  imprisonment  in  a 
county  jail  not  exceeding  thirty  days,  or  by  both. 

Laws  1860,  ch.  61,  g  1;  also  Laws  1868,  eh.  98. 

§  653.  (Amended  1882.)  Coercing  another  person^  a  mis- 
demeanor.—  A  person  who  with  a  view  to  compel  another 
person  to  do  or  to  abstain  from  doing  an  act  which  such  other 
person  has  a  legal  right  to  do  or  to  abstain  from  doing,  wrongfully 
and  unlawfully, 

1.  Uses  violence  or  infiicts  injury  upon  such  other  person  or 
his  family,  or  a  member  thereof,  or  upon  his  property,  or  threat- 
ens such  violence  or  injury ;  or, 

2.  Deprives  any  such  person  of  any  tool,  implement,  or  cloth- 
ing, or  hinders  him  in  the  use  thereof ;  or, 

3.  Uses  or  attempts  the  intimidation  of  such  person  by  threats 
or  force ; 

Is  guilty  of  a  misdemeanor. 
New.    (See  g  168,  subd.  5,  anU;  §  678,  poBL) 

§  654.  Injury  to  other  proi>erty,  how  ponished.  —  A 

person  who  unlawfully  and  willfully  destroys  or  injures  any  real 
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or  personal  property  of  another,  in  a  case  where  the  punishment 
thereof  is  not  specially  prescribed  by  statute,  is  punishable  as 
follows : 

1.  If  the  value  of  the  property  destroyed,  or  the  diminution  in 
the  value  of  the  property  by  the  injuiy  is  more  than  twenty-five 
dollars,  by  imprisonment  for  not  more  than  four  years ; 

2.  In  any  other  case,  by  imprisonment  for  not  more  than  six 
months,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

3.  And  in  addition  to  the  punishment  prescribed  therefor,  he 
is  liable  in  treble  damages  for  the  injury  done,  to  be  recovered  in 
a  civil  action  by  the  owner  of  such  property,  or  the  public  officer 
having  charge  thereof. 

New.    (See  §  640,  ante.) 

The  wanton  destruction  of  personal  property  was  a  misdemeanor  at  common 
law.  (People  y.  Moody,  5  Park.,  568;  see,  also,  PeopU  y.  Bmi^,  6  Cow..  258; 
"VfofU  y.  QreffM,  5  Park.,  185,  and  cases  cited  under  §  640,  wnta.) 


TITLE  XVL 

OBUBLTY  TO  ANIMALS. 

Section  655.  Overdriving  animal;  failing  to  provide  proper  sustenance. 

656.  Abandonment  of  disabled  animal. 

657.  Failure  to  provide  proper  food  and  drink  to  impounded  animal. 

658.  Selling  or  offering  to  sell  or  exposing  disabled  animaL 

659.  Carrying  animal  in  a  cruel  manner  a  misdemeanor. 

660.  Animal  wantonly  poisoned,  or  attempted  to  be  poisoned,  a 

misdemeanor. 

661.  Throwing  substance  injurious  to  animals  in  public  place  a  mia- 

demeanor. 

662.  Keeping  milch  cows  in  unhealthy  places,  and  feeding  them  with 

food  producing  unwholesome  milk,  a  misdemeanor. 
668.  Transporting  animals  for  more  than  twenty-four  consecutive 
hours  a  misdemeanor. 

664.  Setting  on  foot  fights  between  birds  and  animals  a  misdemeanor. 

665.  Keeping,  etc.,  a  place  where  animals  are  fought  a  misdemeanor. 

666.  Running  horses  on  highway  a  misdemeanor. 

667.  Leaving  state  to  elude  provisions  of  this  title. 

668.  Fines  and  penalties  to  be  paid  over  to  a  society. 

669.  Definitions. 

§  655.  Overdriving  animal ;  failing  to  provide  proper 
sustenance.  —  A  person  who  overdriyesi  overloads,  tortures  or 
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cinielly  beats  or  unjustifiably  injures,  maims,  mutilates  or  kills 
any  animal,  whether  wild  or  tame,  and  whether  belonging  to 
himself  or  to  another,  or  deprives  any  animal  of  necessary  suste- 
nance, food  or  drink,  or  neglects  or  refuses  to  furnish  it  such 
sustenance  or  drink,  or  causes,  procures  or  permits  any  animal  to 
be  overdriven,  overloaded,  tortured,  cruelly  beaten  or  unjustifiably 
injured,  maimed,  mutilated  or  killed,  or  to  be  deprived  of  neces- 
sary food  or  drink,  or  who  willfully  sets  on  foot,  instigates, 
engages  in,  or  in  any  way  furthers  any  act  of  cruelty  to  any 
animal,  or  any  act  tending  to  produce  such  cruelty,  is  guilty  of  a 
misdemeanor. 

ii  R.  S.,  §§  82,  U\  Laws  1866,  ch.  682;  Laws  1867,  ch.  876,  §  1. 

{a)  Slaughtering  hogs. —  A.  cruel  mode  of  slaughtering  hogs  is  indictable 
under  the  law  of  1866.  {DavU  y.  The  Society  for  the  PrevenUon  of  OrueUy  to 
AmmalB,  16  Abb.  [N.  8.],  78.) 

( b )  Drivers  of  street  car. —  The  driver  and  conductor  of  a  railroad  car  is 
indictable  under  the  statute  for  overloading  a  city  railway  car,  though  acting 
under  order  from  the  company.    (People  v.  TCnedtUe,  10  Abb.  [N.  8.],  874.) 

Whether  or  not  car  was  overloaded  is  a  question  for  the  jury.    (Id,) 
Form  of  indictment  for  such  an  offense.    (Id.) 

(c)  Sick  horses. —  Driving  a  horse  in  ignorance  that  it  is  sick  or  sore  not 
an  offense.    (Broadway  Stage  Co,  v.  Am,  Soe.,  etc.,  15  Abb.  [N.  8.],  51.) 

An  agent  of  the  society  can  only  arrest  without  a  warrant  when  the  offense 
is  committed  in  his  presence.    (Id,) 

(d)  Overdriving. —  What  will  amount  to  an  indictable  offense  in  overdriv- 
ing a  sick  horse.    (Poople  v.  BruneU,  48  How.  l^.,  435.) 

(e)  Oruelty  to  dogs. —  It  is  no  crime  to  use  a  dog  upon  a  treadmill  or  in 
any  other  serviceable  employment  if  the  party  be  not  guilty  of  cruelty. 
(People  V.  Spec,  Sees,,  4  Hun,  441.) 

(f)  Shooting  a  dog.—  Li  prosecuting  a  man  for  shooting  a  dog  the  indict- 
ment must  state  that  the  shooting  was  malicious  and  needless.  ( Warren  v. 
Perry,  14  Hun,  387;  see,  also,  Boss*  ease,  8  C.  H.  Rec.,  191;  Morrvf  eaee,  6 id., 
62;  LatMm^ecaee,  4  id.,  26.) 

Cruelty  to  a  brute  cannot  be  justified,  and  in  all  cases  the  court  will  severely 
punish  the  offender.    (People  v.  Stokes,  1  Wh.  Or.  C,  111.) 

Under  the  law  of  1867,  an  officer  of  the  society  for  the  prevention  of 
cruelty,  etc.,  duly  appointed  can  arrest  an  offender  without  warrant.  (Bams 
V.  Am,  Society,  etc,,  75  N.  Y.,  862.) 

Whether  or  not  a  person  is  guilty  under  the  law  is  a  question  for  the  jury 
(Id,) 


656.  Abandomnent  of  disabled  animal, — A  perBon  being 
the  owner  or  possessor,  or  having  charge  or  cnstodj  of  a  maimed, 
diseased,  disabled  or  infirm  animal,  who  abandons  snch  animal,  or 
leaves  it  to  die  in  a  street,  road  or  public  place,  or  who  allows  it 
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to  lie  in  a  public  street,  road  or  pnblic  place,  more  than  three 
liours  after  he  receives  notice  that  it  is  left  disabled,  is  guilty  of 
a  misdemeanor. 
8  R  8.,  074,  g§  88,  84;  Laws  1867,  ch.  876,  §  7;  Laws  1866,  ch.  683,  §  3. 

§  657.  Failure  to  provide  proper  food  and  drink  to 
imi>ounded  animals.  —  A  person  who,  having  impounded  or 
confined  any  animal,  refuses  or  neglects  to  supply  to  such  animal 
during  its  confinement  a  sufiicient  supply  of  good  and  wholesome 
air,  food,  shelter  and  water,  is  guilty  of  a  misdemeanor. 

8  R  8.,  074,  §  86;  Laws  1867,  ch.  876,  §§  8,  4. 

§  658.  Selling  or  offering  to  sell  or  exposing  disabled 
animal.  —  A  person  who  willfully  sells  or  ofPers  to  sell,  uses, 
exposes,  or  causes  or  permits  to  be  sold,  offered  for  sale,  used  or 
exposed,  any  horse  or  other  animal  having  the  disease  known  as 
glanders  or  farcy,  or  other  contagious  or  infectious  disease  dan- 
gerous to  the  life  or  health  of  human  beings,  or  animals,  or  which 
is  diseased  past  recovery,  or  who  refuses  upon  demand  to  deprive 
of  life  an  animal  affected  with  any  such  disease,  is  guilty  of  a 
misdemeanor. 

Laws  1878,  ch.  28,  §  1 ;  Laws  1874,  ch.  12,  §  4. 

§  659.  Carrying  animal  in  a  cruel  manner,  a  misde- 
meanor. —  A  person  who  carries  or  causes  to  be  carried  in  or 
upon  any  vessel  or  vehicle  or  otherwise,  any  animal  in  a  cruel 
or  inhuman  manner,  or  so  as  to  produce  torture,  is  guilty  of  a 
misdemeanor. 

8  R  S.,  074,  §  88;  Laws  1880,  ch.  300;  Laws  1867,  ch.  875,  g  6;  §  W^pcmL 

§  660.  Animal  wantonly  poisoned,  or  attempted  to  be 
poisoned,  a  misdemeanor*  —  A  person  who  unjustifiably 
administers  any  poisonous  or  noxious  drug  or  substance  to  an 
animal,  or  unjustifiably  exposes  any  such  drug  or  substance  with 
intent  that  the  same  shall  be  taken  by  an  animal,  whether  such 
animal  be  the  property  of  himself  or  another,  is  guilty  of  a 
misdemeanor. 

8  R  S.,  066,  §  31;  3  R  S.  (Edm.),  711,  §  16;  Code  Crim.  Proc.,  g  66. 

§  661.  Throwing  substance  ix^urions  to  animals  in 
public  place,  a  misdemeanor.  —  A  person  who  throws  or 
places,  or  causes  to  be  thrown  or  placed  upon  any  road,  highwayi 
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street  or  public  place,  except  upon  the  curves,  or  switchee  of  rail- 
way tracks,  any  salt  or  saltpetre  or  other  substance  producing  a 
freezing  mixture  to  dissolve  or  remove  any  snow  or  ice  therefrom, 
or  who  willfully  throws,  drops  or  places,  or  causes  to  be  thrown, 
dropped  or  placed  thereon,  any  naik,  pieces  of  metal,  or  other 
substance  which  might  wound,  disable  or  injure  any  animal,  is 
guilty  of  a  misdemeanor. 
Laws  1876,  oh.  16. 

§  662.  Keeping  mildi  cows  in  nnhealihy  places  and 

feeding  them  with  food  producing  nnwholeeome  milk,  a 

misdemeanor, —  A  person  who  keeps  a  cow  or  any  animal  for 

the  production  of  milk,  in  a  crowded  or  unhealthy  place,  or  in  a 

diseased  condition,  or  feeds  such  cow  or  animal  upon  any  food 

that  produces  impure  or  unwholesome  milk,  is  punishable  by  a 

fine  not  less  than  fifty  dollars,  or  imprisonment  not  exceeding  one 

year,  or  by  both. 

1  R  S.,  1105,  §§  85,  87;  Laws  1862,  ch.  467,  §  1;  amended.  Laws  1864,  ch. 
644. 

§  663.  Transporting  animalfl  for  more  than  twenty- 
four  consecntiTe  honrs,  a  misdemeanor.  —  A  railway  cor- 
poration, or  an  owner,  agent,  consignee,  or  person  in  charge  of 
any  horses,  sheep,  cattle,  or  swine,  in  the  course  of,  or  for  trans* 
portation,  who  confines,  or  causes  or  suffers  the  same  to  be  con- 
fined, in  cars  for  a  longer  period  than  twenty-foor  consecutive 
hours,  without  unloading  for  rest,  water  and  feeding,  during  ten 
consecutive  hours,  unless  prevented  by  storm  or  inevitable  acci- 
dent, is  guilty  of  a  misdemeanor.  In  estimating  such  confine- 
ment,  the  time  during  which  the  animab  have  been  confined 
without  rest,  on  connecting  roads  from  which  they  are  received, 
must  be  computed.  If  the  owner,  agent,  consignee,  or  other 
person  in  charge  of  any  such  animals  refuses  or  neglects  upon 
demand  to  pay  for  the  care  or  feed  of  the  animals  while  so 
unloaded  or  rested,  the  railway  company,  or  other  carriers  thereof, 
may  charge  the  expense  thereof  to  the  owner  or  consignee  and 
shall  have  a  lien  thereon  for  such  expense. 

8  R  8.,  974,  g  88;  Laws  1866,  ch.  660,  g  1. 

§  664.  Setting  onfootiights  between  birds  and  animals, 
a  misdemeanor. —  A  person  who  sets  on  f  oot^  instigates^  pro- 
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motes,  or  carries  on,  or  does  any  act  as  assistant,  umpire,  or  prin- 
cipaJ,  or  is  a  witness  of,  or  in  any  way  aids  in  or  engages  in  the 
furtherance  of  any  fight  between  cocks  or  other  birds,  or  dogs, 
bulk,  bears,  or  other  animals,  premeditated  by  any  person  own- 
ing, or  having  custody  of  such  birds  or  animals,  is  guilty  of  a 
misdemeanor  pumahable  by  fine  not  less  than  ten  dollars,  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  not  less  than  ten 
days  nor  more  than  one  year,  or  both. 

8  R  a,  976,  8  44;  Laws  1887,  ch.  875,  §  2;  Laws  1874,  ch.  12. 

§  665.  Keeping,  etc.,  a  place  where  anlmalfl  are  fought, 
a  misdeineanor. —  A  person  who  keeps  or  uses,  or  is  in  any 
way  connected  with,  or  interested  in  the  management  of,  or 
receives  money  for  the  admission  of  any  person  to,  a  house, 
apartment,  pit  or  place  kept  or  used  for  baiting  or  fighting  any 
bL  or  anim'al,  and  any  oLer  or  occupantof  Xor^^^raJt, 
pit  or  place,  who  willfully  procures  or  permits  the  same  to  be 
used  or  occupied  for  such  baiting  or  fighting,  is  guilty  of  a 
misdemeanor. 

8  R  S.,  974,  §  85;  Laws  1867.  ch.  875,  §  2;  Laws  1874,  ch.  840. 

§  666.  Running  horseB  on  highway,  a  misdemeanor.  — 

A  person  driving  any  vehicle  upon  any  plank  road,  turnpike  or 
public  highway,  who  unjustifiably  runs  the  horses  drawing  the 
same,  or  causes,  or  permits,  them  to  run,  is  guilty  of  a  misde- 
meanor. 

8  R  S.,  983,  §  4;  Laws  1824,  p.  847,  §  2;  Laws  1826,  p.  254,  §§  6, 7, 9;  Code 
Crim.  Proc.,  §§  56,  57. 

§  667.  Leaving  state  to  elude  provisions  of  this  title. — 

A  person  who  leaves  this  state  with  intent  to  elude  any  of  the 
provisions  of  this  title  or  to  commit  any  act  out  of  this  state 
which  is  prohibited  by  them,  or  who,  being  a  resident  of  this 
state,  does  any  act  without  this  state,  pursuant  to  such  intent, 
which  would  be  punishable  under  such  provisions,  if  committed 
within  this  state,  is  punishable  in  the  same  manner  as  if  such  act 
had  been  committed  within  this  state. 
New. 

§  668.  Fines  and  penalties  to  be  paid  over  to  certain 
societies.  —  All  fines,  penalties  or  forfeitures  imposed  or  col* 
lected  for  a  violation  of  the  provisions  of  this  title,  or  of  any 
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act  for  the  prevention  or  punishment  of  cmelty  to  animals,  now 
in  force,  or  hereafter  passed,  must  be  paid  on  demand  to  the 
American  Society  for  the  Prevention  of  Cruelty  to  Animals ; 
and  an  agent  of  that  society  has  the  same  power  to  arrest,  in  res- 
pect to  acts  of  cruelly  to  animals,  as  is  conferred  by  section  two 
hundred  and  nineiy-three  of  this  Code,  on  the  agent  of  ao  incor- 
porated society  for  the  prevention  of  cruelty  to  children,  in 
respect  to  acts  of  cruelty  to  children. 

8  R  S.,  976,  ^  41,  45,  49;  Laws  1874,  ok  12,  §  6. 

Powers  of  arrest,  etc.,  by  agent  of  society.    (16  Abb.  Pr.  [N.  B.),  69.) 

§  669.  Definitions,  —  1.  The  word  ^^  animal,"  as  used  in  this 
title,  does  not  include  the  human  race,  but  includes  every  other 
living  creature ; 

2.  The  word  "torture"  or  "cruelty"  includes  every  act,  omis- 
sion, or  neglect,  whereby  unjustifiable  physical  pain,  suffering  or 
death  is  caused  or  permitted ; 

3.  The  words  "impure  and  unwholesome  milk"  include  all 
milk  obtained  from  animals  in  a  diseased  or  unhealthy  condition, 
or  who  are  fed  on  distillery  waste,  usually  called  "  swill "  or  upon 
any  substance  in  a  state  of  putrefaction  or  fermentation. 

8  R  8.,  976,  g  61;  Laws  1874,  eh.  12,  §  8;  Laws  1862,  eh.  467,  %  4. 


TITLE  XVII. 

OF  MISOELLAKBOUS  OBIMES. 

Bbgtiok  670.  Attorneys  forbidden  to  defend  cnminal  prosecution  carried  on 

by  their  partners,  or  formerly  by  themselves. 

671.  Attorneys  may  defend  themselves. 

672.  Fraudulently  presenting  bills  or  claims  to  public  officers  for 

payment. 
678.  Endangering  life  by  refusal  to  labor. 

674.  Publishing  false  messages. 

675.  Acts  not  expressly  forbidden. 

676.  Acts  committed  out  of  the  state. 

§  670.  Attorneys  forbidden  to  defend  criminal  prosecu- 
tions carried  on  by  their  partners,  or  formerly  by  them- 
selves. —  An  attorDej,  who  directly  or  indirectly  advises  in  rela- 
tion to,  or  aids  or  promotes  the  defense  of  any  action  or  proceed- 
ing in  any  court,  the  prosecution  of  which  is  carried  on,  aided  or 
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promoted  by  a  person  as  district  attorney  or  other  public  prose- 
cutor, with  whom  such  attorney  is  directly  or  indirectly  connected 
as  a  partner ;  or  who,  having  himself  prosecuted  or  in  any  manner 
aided  or  promoted  any  action  or  proceeding  in  any  court,  as  dis- 
trict attorney  or  other  public  prosecutor,  afterwards  directly  or 
indirectly  advises  in  relation  to,  or  takes  any  part  in,  the  defense 
thereof,  as  attorney  or  otherwise ;  or  who  takes  or  receives  any 
valuable  consideration  from  or  on  behalf  of  any  defendant  in 
any  such  action,  upon  any  understanding  or  agreement  whatever, 
express  or  implied,  having  relation  to  the  defense  thereof,  is  guilty 
of  a  misdemeanor. 

1  R  S.,  915,  §§  290,  291,  292;  4  R.  S.  (Edm.),  554,  §§  1,  2;  Code  Civ. 
Proc.,  §§  78,  79,  80;  Laws  1846,  eh.  120,  §  8;  see  %%  136,  189,   148,  149,  ants. 

§  671.  Attorneys  may  deflBnd  themaelveB.  —  The  last 
section  does  not  affect  sections  seventy-eight,  seventy-nine,  eighty 
and  eighty-one  of  the  Code  of  Civil  Procedure,  and  does  not  pro- 
hibit an  attorney  from  defending  himself  in  person,  as  attorney 
or  as  counsel,  when  prosecuted  either  civiUy  or  criminally. 

1  R  S.,  915,  §  298;  Laws  1846,  oh.  120;  §  4;  Code  Civ.  Proc.,  §  81. 

§  672.  Fraudulently  presenting  bills  or  claims  to  pubUo 
officers  for  pajnnent.  — A  person  who,  knowingly,  with  intent 
to  defraud,  presents,  for  audit,  or  allowance,  or  for  payment,  to 
any  officer  or  board  of  officers  of  the  state,  or  of  any  county, 
town,  city  or  village,  authorized  to  audit,  or  allow,  or  to  pay  bills, 
claims  or  charges,  any  false  or  fraudulent  claim,  bill,  account, 
writing  or  voucher,  or  any  bill,  account  or  demand,  containing 
false  or  fraudulent  charges,  items  or  claims,  is  guilty  of  a  felony. 

Laws  1875,  ch.  19,  §  I;  §§  165,  166,  arUe. 

§  673.  Endangering  life  by  refusal  to  labor.  —  A  person 
who  willfully  and  maliciously,  either  alone  or  in  combination  with 
others,  breaks  a  contract  of  service  or  hiring,  knowing,  or  having 
reasonable  cause  to  believe,  that  the  probable  consequence  of  his 
so  doing  will  be  to  endanger  human  life,  or  to  cause  grievous 
bodily  injury,  or  to  expose  valuable  property  to  destruction  or 
serious  injury,  is  guilty  of  a  misdemeanor. 

New.    (See  §§  168,  170,  658,  anU.) 

%  674.  Publishing  false  messages.  -—  A  person  who  prints,* 
publishes  or  circulates,  as  true,  any  message,  order  or  proclama- 
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tion  purporting  to  be  the  message,  order  or  proclamation  of  the 
executive  of  the  United  States  or  of  this  state,  or  of  any  other 
state  of  the  United  States  now  or  hereafter  admitted,  or  of  any 
territory  of  the  United  States,  knowing  the  same  not  to  be  gen- 
uine, is  punishable  by  imprisonment  in  a  state  prison  not  exceed- 
ing five  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  both.  An  indictment  for  this  offense  may  be  found  in  any 
county  in  which  the  message,  address  or  proclamation  is  printed, 
published  or  circulated  but  not  in  ^more  than  one  county  of  the 
state. 
New. 

§  675.  (Amended  1882.)  Acts  not  expressly  forbidden.— A 
person  who  willfully  and  wrongfully  commits  any  act  which  seri- 
ously injures  the  person  or  property  of  another,^r  which  seriously 
disturbs  or  endangers  the  public  peace  or  healtn,  or  which  openly 
outrages  public  decency,  for  which  no  other  punishment  is  expressly 
prescribed  by  this  Code,  is  guilty  of  a  misdemeanor ;  but  nothing 
in  this  Code  contained  shall  be  so  construed  as  to  prevent  any  per- 
son from  demanding  an  increase  of  wages,  or  from  assembling  and 
using  all  lawful  means  to  induce  employers  to  pay  such  wages  to 
all  persons  employed  by  them  as  shall  be  a  just  and  fair  compen- 
sation for  services  rendered. 

New. 

§  676.  Acts  committed  out  of  the  state.  —  A  person  who 
commits  an  act  without  this  state  which  affects  persons  or  prop- 
erty within  thifi  state,  or  the  public  health,  morals,  or  decency  of 
this  state,  and  which,  if  committed  within  this  state,  would  be  a 
crime,  is  punishable  as  if  the  act  were  committed  within  this  state. 

New.    (See  Laws,  1884,  ch.  281.) 
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TITLE  XVIIL 

GENERAL  PBOYISIONS. 

Bbotton  677.  When  crimes  punishable  in  different  ways. 
078.  Acts  punishable  under  foreign  law. 

679.  Foreign  conyiction  or  acquittaL 

680.  Contempt,  how  punishable. 

681.  Mitigation  of  punishment  in  certain  cases. 

682.  Hule  for  punishment  of  accessory. 
688.  Sending  letter,  when  deemed  complete. 

684.  Omission  to  perform  duty. 

685.  Attempts  to  commit  Crimea 

686.  Attempts  tp  commit  crimes. 

687.  Restrictions  upon  preceding  sections. 

688.  Second  offense. 
Second  offense. 
Habitual  criminals. 

691.  Person,  etc.,  of  habitual  criminal. 

692.  Effect  of  pardon. 
698.  Woman  concealing  birth  of  issue. 
694  Imprisonment  on  two  or  more  convictions. 
696.  Imprisonment  on  two  or  more  convictionB. 

696.  Convict,  when  sentenced  for  life. 

697.  Sentence,  how  limited. 

698.  Imprisonment  of  female  convict 

699.  Persons  between  age  of  16  and  21  years. 

700.  Persons  between  16  and  90  years. 

701.  House  of  refuge. 

702.  Imprisonment  in  county  Jails. 
708.  Imprisonment  in  county  jail  or  state  prisom 

704.  Imprisonment  in  state  prison. 

705.  Place  to  be  specified  in  sentence  ;  removaL 

706.  Limit  of  fine. 

707.  Forfeiture. 

708.  Consequence  of  sentence. 

709.  Convict  protected  by  law. 

710.  Certain  forfeitures,  abolished. 

711.  Convict  voting. 

712.  Witness' testimony. 
718.  Sentence  of  minor. 
714  Convict  as  witness. 

715.  Husband  and  wife  as  witnesses 

716.  Creditor  of  convict. 

717.  Damages,  how  ascertained. 

718.  Construction  of  terms. 

719.  Application  of  this  Code  to  prior  offenses. 

720.  Application  of  this  Code  to  prior  offenses. 

721.  Intent  to  defraud. 
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Section  722.  Ciyil  remedies,  presenred. 

728.  Proceediiigs  to  impeach,  etc.,  preserved. 

724.  Military  punishments,  etc.,  preserved. 

725.  Certain  statutes  continuing  in  force. 

726.  General  repeal. 

727.  When  act  to  take  effect 

§  677.  When  crimeB  punlBhable  in  different  ways. — An 

act  or  omiBBion  which  is  made  criminal  and  punishable  in  differ- 
ent ways,  by  different  provisionB  of  law,  may  be  punished  under 
any  one  of  those  provisions,  but  not  under  more  than  one ;  and 
a  conviction  or  acquittal  under  one  bars  a  prosecution  for  the 
same  act  or  omission  under  any  other  provision. 

New.    (See  U.  8.  Const,  fifth  amendment;  Bz  pwrU  Lcmge,  18  Wall. 
[U.  8.],  188;  Btate  y.  InnesB,  68  Me.,  686;  C<m.  y.  MeShane,  110  Mass.,  602.) 

§  678.  Acts  pttnishable  nnder  foreign  laws.  —  An  act 
or  omission  declared  punishable  by  this  Code,  is  not  less  so 
because  it  is  also  pimishable  under  the  laws  of  another  state,  gov- 
ernment or  country,  unless  the  contrary  is  expressly  declared  in 
this  Code. 

New.    (See  §  676,  ante,) 

§  679.  Foreign  conviction  or  acqnittaL —  "Whenever  it 
appears  upon  the  trial  of  an  indictment  that  the  offense  was  com- 
mitted in  another  state  or  country,  or  under  such  circumstances 
that  the  courts  of  the  state  or  government  had  jurisdiction, 
thereof,  and  that  the  defendant  has  already  been  acquitted  or  con- 
victed on  the  merits  upon  a  criminal  prosecution  under  the  laws 
of  such  state  or  country,  founded  upon  the  act  or  omission  in 
respect  to  which  he  is  upon  trial,  such  former  acquittal  or  convic- 
tion is  a  sufficient  defense. 

8  R  8.,  988,  g  4;  Id.,  929,  §  7;  2  R  8.  (Edm.),  726,  §  26;  U.  8.  Const,  fifth 
amendment;  Code  Civ.  Proc.,  189;  see  People  v.  Omar,  1  Park.,  646. 

§  680.  C!ontempt,  how  punishable.  —  A  criminal  act  is  not 

the  less  punishable  as  a  crime,  because  it  is  also  declared  to  be 

punishable  as  a  contempt  of  court. 

8  R  8.,  442,  g  14;  2  R  a  (Edm.),  667,  $  26;  Code  Civ.  Proc.,  §g  18,  2287; 
see,  also,  %  148,  ante, 

§  681.  Mitigation  of  punishment  in  certain  cases.— 

Where  it  appears,  at  the  time  of  passing  sentence  on  a  person 
convicted,  that  he  has  already  paid  a  fine  or  suffered  an  inipris- 
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onment  for  the  act  of  which  he  stands  convicted,  under  an  order 
adjudging  it  a  contempt,  the  court,  passing  sentence,  may  miti- 
gate the  punishment  to  be  imposed,  in  its  discretion. 

8  R  8.,  442,  g  14;  2  R.  8.  (Edm.),  557»  $  26;  Code  Ciy.  Proc,  §§  18,  2287, 
§  148,  cmU, 

%  682.  Bule  for  puniahment  of  accessozy.  —  When  an  act 
or  omission  is  declared  by  statute  to  be  a  misdemeanor,  and  no 
punishment  for  aiding  or  abetting  in  the  doing  thereof  is  expressly 
prescribed,  every  person  who  aids,  or  abets  another  in  such  act  or 
omission  is  also  guilty  of  a  misdemeanor. 

New.    (8ee  §  81,  arOd.) 

§  683.  Sending  letter ;  when  deemed  complete.  —  In  the 

various  cases,  in  which  the  sending  of  a  letter  is  made  criminal 
by  this  Code,  the  offense  is  deemed  complete  from  the  time  when 
such  letter  is  deposited  in  any  post-office  or  other  place,  or 
delivered  to  any  person,  with  intent  that  it  shall  be  forwarded. 
And  the  party  may  be  indicted  and  tried  in  any  county  wherein 
such  letter  is  so  deposited  or  delivered,  or  in  which  it  is  received 
by  the  person  to  whom  it  is  addressed. 
8ee  2  R.  8.  (Edm.)  698,  §  58,  and  §§  235,  558,  559,  anU. 

%  684.  Omission  to  perform  duty,  —  No  person  is  pum'sh- 
able  for  an  omission  to  perform  an  act,  where  such  act  has  been 
•performed  by  another  person  acting  in  his  behaU,  and  competent 
by  law  to  perform  it. 

New.    (See  §§  117,  154,  ante.) 

%  685.  Attempts  to  oommit  crimes.  —  A  person  may  be 
convicted  of  an  attempt  to  commit  a  crime,  although  it  appears 
on  the  trial  that  the  crime  was  consummated,  unless  the  court,  in 
its  discretion,  discharges  the  juiy  and  directs  the  defendant  to^be 
tried  for  the  crime  itself. 

8  R  8.,  994,  §  47;  2  R.  8.  (Edm.),  725,  g  26;  see  §§  84,  85,  ante. 

§  686.  Attempts  to  commit  crimes.  —  A  person  who 
unsuccessfully  attempts  to  commit  a  crime  is  indictable  and 
punishable,  unless  otherwise  specially  prescribed  by  statute,  as 
follows : 

1.  If  the  crime  attempted  is  punishable  by  the  death  of  the 
offender,  or  by  imprisonment  for  life,  the  person  convicted  of 
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the  attempt  is  punishable  by  imprisonment  for  not  more  than  ten 
years ; 

2.  In  any  other  case  he  is  punishable  by  imprisonment  for  not 
more  than  half  of  the  longest  term,  or  by  a  fine  not  more  than 
one-half  of  the  largest  sum,  prescribed  upon  a  conviction  for  the 
commision  of  the  offense  attempted,  or  by  both  such  fine  and 
imprisonment. 
8  R.  S.»  988,  §  8;  Laws  1876,  ch.  24;  2  R  S.  (Edm),  721.  g  8. 

§  687.  Bestriction8  ui>on  preceding  sections.  —  The  last 
section  does  not  protect  a  person  who,  in  attempting  unsuccess- 
fully to  commit  a  crime,  accomplishes  the  commission  of  another 
and  different  crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  committed. 

New. 

§  688  Second  offense.  —  A  person  who,  after  having  been 
convicted  within  this  state  of  a  felony,  or  an  attempt  to  commit 
a  felony,  or  of  petty  larceny,  or,  under  the  laws  of  any  other 
state,  government  or  country,  of  a  crime  which,  if  committed 
within  this  state,  would  be  a  felony,  commite  any  crime  within 
this  state,  is  punishable,  upon  conviction  of  such  second  offense, 
as  f  oUowB : 

1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  might  be  punished,  in  the  discretion  of  the  court, 
by  imprisonment  for  life,  he  must  be  sentenced  to  imprisonment 
in  a  state  prison  for  life ; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  would  be  punishable  by  imprisonment  for  any  term 
less  than  his  natural  life,  then  such  person  must  be  sentenced  to 
imprisonment  for  a  term  not  less  than  the  longest  term,  nor  more 
than  twice  the  longest  term,  prescribed  upon  a  first  conviction. 

8  R  a,  989,  §§  8.  10;  2  R  8.  (Edm.),  §  8. 

Where  the  first  offense  was  committed  and  the  conviction  had  in  another 
•tate,  hM,  not  amenable  to  the  penalty  as  for  a  second  offence  here.  (PeopU  y 
Cauar,  1  Park,.  645  ) 

The  second  offense  must  be  committed  after  a  conviction  for  the  first  m 
order  to  warrant  the  enhanced  penalty.    (pBopls  v.  Butler,  8  Cow.,  847.) 

Requisites  of  an  indictment  for  second  offense.  {OibBtm  ▼.  PtopU,  5  Hun, 
642;  People  v.  Toungt,  1  Cai.,  87;  Stevens  v.  Poople,  1  Hill,  361.) 

§  689.  Seoond  oflbnse.  —  A  person,  who,  having  been  con- 
victed within  this  state  of  a  misdemeanor,  afterwards  commits 
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and  is  convicted  of  a  felony,  must  be  sentenced  to  imprisonment 
for  the  longest  term  prescribed  for  the  punishment  upon  a  firet 
conviction  for  the  felony. 
8  R  S.,  989,  g  9. 


§  690.  Habitual  criininalB.  —  Where  a  person  is  hereafter 
convicted  of  a  felony,  who  has  been,  before  that  conviction,  con- 
victed in  this  state,  of  any  other  crime,  or  where  a  person  is  here- 
after convicted  of  a  misdemeanor  who  has  been  already  five  times 
convicted  in  this  state  of  a  misdemeanor,  he  may  be  adjudged  by 
the  court,  in  addition  to  any  other  punishment  inflicted  upon 
him,  to  be  an  habitual  criminal. 
Laws  1878,  eh.  857,  §  I;  Code  Crim.  Proc.,  §  610. 

§  691.  Person,  etc.,  of  habitual  criminal.  — The  person 
of  an  habitual  criminal  shall  be  kt  all  times  subject  to  the  super- 
vision of  every  judicial  magistrate  of  the  county,  and  of  the 
supervisors  and  overseers  of  the  poor  of  the  town  where  the 
criminal  may  be  found,  to  the  same  extent  that  a  minor  is  sub- 
ject to  the  control  of  his  parent  or  guardian. 

Id,,  §  2;  Code  Crim.  Proc,  614. 

§  692.  Effect  of  pardon* —  The  governor  may  grant  a  pardon 
which  shall  relieve  from  judgment  of  habitual  criminality  as  from 
any  other  sentence ;  but  upon  a  subsequent  conviction  for  felony 
of  a  person  so  pardoned,  a  judgment  of  habitual  criminality  may 
be  again  pronounced  on  account  of  the  first  conviction,  notwith- 
standing such  pardon. 
New. 

§  693.  Woman  concealing  birth  of  issue.  —  A  woman, 
who,  having  been  convicted  of  endeavoring  to  conceal  the  still 
birth  of  any  issue  of  her  body,  which,  if  bom  alive,  would  be  a 
bastard,  or  the  death  of  any  such  issue  under  the  age  of  two  years, 
subsequently  to  such  conviction  endeavors  to  conceal  any  such 
birth  or  death,  is  punishable  by  impriflonment  in  a  state  prison  not 
exceeding  five  years,  and  not  less  than  two  years. 

8  R  S.,  972,  §§  22,  28;  Laws  1845,  ch.  200,  §  4;  Uws  1878,  eh.  885;    see 
g  206,  anU, 

§  694.  Imprisonment  on  two .  or  more  convictions.  — 

Where  a  person  is  convicted  of  two  or  more  offenses,  before  sen- 
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tence  has  been  pronounced  npon  him  for  either  offense,  the 
imprisonment,  to  which  he  is  sentenced  npon  the  second  or  other 
snbseqnent  conviction,  must  commence  at  the  termination  of  the 
first  or  other  prior  term  or  terms  of  imprisonment,  to  which  he 
is  sentenced. 
8  R  a,  990,  g  11;  2  R  S.  (Edm.),  738,  §  11. 

§  695.  Imprisonment  on  two  or  more  convictionB.  — 

Where  a  person,  nnder  sentence  for  a  felony,  afterward  commits 
any  other  felony,  and  is  thereof  convicted  and  sentenced  to 
another  term  of  imprisonment,  the  latter  term  shall  not  begin 
nntil  the  expiration  of  aU  the  terms  of  imprisonment,  to  which 
he  is  already  sentenced. 
Id;  3  R  8.  (EdiiL),  738,  §  11. 

§  696.  Oonvict,  when  sentenced  for  life. — When  a  crime 
is  declared  by  statute  to  be  punishable  by  imprisonment  for  not 
less  than  a  specified  number  of  years,  and  no  limit  of  the  dura- 
tion of  the  imprisonment  is  declared,  the  court  authorized  to  pro- 
nounce judgment  upon  conviction  may,  in  its  discretion,  sentence 
the  offender  to  imprisonment  during  his  natural  life,  or  for  any 
number  of  years  not  less  than  the  number  prescribed. 

3  R  &,  990,  g  13;  3  R  8.  (Edm.),  738,  g  13. 

§  697.  Sentences,  how  limited.  —  Where  a  convict  is 
sentenced  to  be  imprisoned  in  a  state  prison  for  a  longer  period 
than  one  year,  it  is  the  duty  of  the  court  before  which  the  con- 
viction is  had  to  limit  the  term  of  the  sentence  so  that  it  will 
expire  between  the  month  of  March  and  the  month  of  Novem- 
ber, unless  the  exact  period  of  the  sentence  is  fixed  by  law. 

Laws  1886,  p.  380,  oh.  171,  g  6;  see  MSOer  y.  FinJde,  1  Park.,  874. 

§  698.  Imprisonment  of  female  convict.  —  A  female,  con- 
victed of  a  felony  punishable  by  imprisonment,  must  be  sentenced 
to  imprisonment  in  a  county  penitentiary,  instead  of  a  state 
prison.  If  there  is  no  penitentiary  in  the  county  in  which  she 
is  convicted,  she  must  be  sentenced  to  imprisonment  in  the  nearest 
penitentiary. 

8  R  8.,  1098,  g  118;  3  R  8.  (Edm.),  (m,  g  85;  Laws  1877,  eh.  173,  g  8. 

§  699.  Persons  between  the  age  of  sixteen  and  twenty- 
one  years.  —  Where  a  person  between  the  ages  of  sixteen  and 

19 
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twenty-one  years  is  convicted  of  a  felony,  or  where  the  term  of 
imprisonment  of  a  male  convict  for  a  felony  is  fixed  by  the  trial 
court  at  three  years  or  less,  the  court  may  direct  the  convict  to 
be  imprisoned  in  a  county  penitentiary,  instead  of  a  state  prison, 
if  there  is  a  coxmty  penitentiary  within  the  judicial  district  in 
which  the  trial  is  had. 
8  R  S.,  098,  §  86;  Laws  1856,  eh.  158. 

§  700.  Persons  between  sixteen  and  thirty  years.  —  A 

male  between  the  ages  of  sixteen  and  thirty,  convicted  of  felony, 
who  has  not  theretofore  been  convicted  of  crime,  may,  in  the 
discretion  of  the  trial  court,  be  sentenced  to  imprisonment  in  the 
New  York  State  Reformatory  at  Elmira,  to  be  there  confined 
under  the  provisions  of  law  relating  to  that  reformatory. 
8  R  8.,  1114,  §  250;  Laws  1876,  ch.  207,  §  4. 

§  701.  House  of  refuge.  —  Where  a  person  under  the  age  of 
sixteen  years  is  convicted  of  crime,  the  trial  court  may,  instead 
of  sentencing  him  to  imprisonment  in  a  state  prison  or  in  a 
penitentiary,  direct  him  to  be  confined  in  a  house  of  refuge 
under  the  provisions  of  the  statute  relating  thereto.  Where  the 
conviction  is  had  and  the  sentence  is  inflicted  in  the  first,  second 
or  third  judicii^  district,  the  place  of  confinement  must  be  the 
house  of  refuge  established  by  the  managers  of  the  Society  for 
the  Reformation  of  Juvenile  Delinquents  in  the  city  of  New  York ; 
where  the  conviction  is  had  and  the  sentence  inflicted  in  any 
other  district,  the  place  of  confinement  must  be  in  the  Western 
House  of  Refuge  for  Juvenile  Delinquents.  But  nothing  in  this 
section  shall  affect  the  provision  contained  in  section  seven  hun* 
dred  and  thirteen. 

8  R  S.,  990,  §  dO;  Id.,  991,  §§  21,  22;  2  R  S.  (Edm.),  724,  §  17;  Laws  1846« 
ch.  148. 

A  prisoner  under  sixteen  years  of  age,  convicted  of  burglary,  is  liable  to 
imprisonment  in  state's  prison,  but  may,  after  conviction  be  sentenced  to 
house  of  refuge.    (Pa/rk  v.  PwpU,  1  Lans..  268.) 

§  702.  Imprisonment  in  county  jaiL  —  Where  a  person  is 
convicted  of  a  crime  for  which  the  punishment  inflicted  is  im- 
prisonment for  a  term  less  than  one  year,  the  imprisonment  must 
be  inflicted  by  confinement  in  the  connty  jail,  or  place  of  con- 
finement designated  by  law  to  be  used  as  the  jail  of  the  county, 
except  when  otherwise  specially  prescribed  by  statute. 

8  R.  S.,  990,  §  12;  2  R  a  (Edm.),  719,  §  40. 


§§  703-707.J        OF  THE  State  of  New  York.  291 

§  703.  Imprisonment  in  county  jail  or  state  prison*  — 

Where  a  person  is  convicted  of  a  crime,  for  which  the  punishment 
inflicted  is  imprisonment  for  a  term  of  one  year,  he  may  be 
sentenced  to,  and  the  imprisonment  may  be  inflicted  by,  confine- 
ment either  in  a  county  jail,  or  in  a  penitentiary  or  state  prison. 
No  person  shall  be  sentenced  to  imprisonment  in  a  state  prison 
for  less  than  one  year. 
8  R  S.,  990,  g  12;  Laws  1868,  eh.  415. 

§  704.  Imprisonment  in  state  prison.  —Where  a  person 
is  convicted  of  a  crime,  for  which  the  punishment  inflicted  is 
imprisonment  for  a  term  exceeding  one  year,  or  is  sentenced  to 
imprisonment  for  such  a  term,  the  imprisonment  must  be  inflicted 
by  confinement  at  hard  labor  in  a  state  prison.  But  this  and 
the  two  last  sections  shall  not  apply  to  a  case  where  special  pro- 
vision is  made  by  statute  as  to  the  punishment  for  any  particular 
ofiense  or  class  of  offenses  or  offenders,  nor  to  the  cases  specified 
in  sections  six  hundred  and  ninety-eight,  six  hundred  and  ninety- 
nine,  seven  hundred,  and  seven  hundred  and  one. 

8  R  S.,  990,  §  12. 

§  705.  Place  to  be  spedfled  in  sentence  of  removal*  — ^ 

The  place  of  the  imprisonment  must  be  specified  in  the  judg- 
ment and  sentence  of  the  court.  But  convicts  may  be  removed 
from  one  place  of  confinement  to  another,  in  a  case,  and  by  the 
authority,  designated  by  statute. 

8  R  S.,  1098,  §  120;  Id,  1094.  %  124. 

§  706.  Limit  of  fine.  —  Where,  in  this  Code,  or  in  any  other 
statute  making  any  crime  punishable  by  a  fine,  the  amount  of  the 
fine  is  not  specified,  a  fine  of  not  more  than  five  hundred  dollars 
may  be  imposed. 
2  R  S.  (Edm.),  728,  §  18;  see  §  14,  ante. 

§  707.  Forfeiture.  —  A  sentence  of  imprisonment  in  a  state 
prison  for  any  term  less  than  for  life,  forfeits  all  the  public  ofiSces, 
and  suspends,  during  the  term  of  the  sentence,  all  the  civil  rights, 
and  all  private  trusts,  authority,  or  powers  of,  or  held  by,  the 
person  sentenced. 

8  R  &,  994,  §  39;  2  R  B.  (Edm.),  724,  §  19. 

When  a  person  ia  convicted  all  civil  rights  are  suspended  from  the  time  of 
sentence.    (Miller  v.  jffirMe^  1  Park.,  874) 
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When  the  plaintiff  or  defendant  in  a  civil  suit  is  sentenced  to  imprisonment 
in  the  state's  prison,  although  only  for  a  term  of  years,  the  suit  is  abated. 
(O'Brien  v.  Hagan,  1  Duer,  664.) 

§  708.  Consequence  of  sentence.  — A  peiison  sentenced  to 
impiiBonment  for  life  is  thereafter  deemed  civilly  dead. 

8  R  8.,  994,  §  40;  2  R  S.  (EdnL),  724,  §  24;  1  R  L..  411,  §  17. 

(a)  Civilly  dead« — A  person  attainted  under  the  act  is  considered  "dnU- 
t&r  fMrriuus,*'    {Jackson  v.  Catlin,  2  Johns.,  248;  8  id.,  520.) 

Civil  death,  and  its  effect  in  a  suit  pending.  {Freeman  v.  JPVanA,  10  Abb., 
870.) 

{b)  Abatement  of  action. —  As  to  what  imprisonment  abates  an  action. 
(Oraham  v.  Adams,  2  Johns.  Cas.,  408;  CfBrien  y.  Hagan,  1  Duer,  664.) 

{c)  Civil  rights.— When  a  person  is  convicted  all  civil  rights  are  sus- 
pended from  the  time  of  conviction.    {Miller  v.  FinJde,  1  Park.,  374.) 

A  person  convicted  of  felony  and  sentenced  to  imprisonment  for  life,  is 
dviUter  martuue.  {Troup  v.  Wood,  4  Johns.  Ch.,  228,  246;  Coke  Litt.,  180; 
1  Bl.  Com.,  183.) 

Not  so,  however,  if  prior  to  March  29, 1799.  {Plainer  v.  Sherwood,  6  Johns. 
Oh.,  118.) 

{d)  Service  of  process  on  convict. —  Service  of  process  upon  a  convict 
in  a  state  prison  is  valid,  and  gives  the  court  jurisdiction.  (Davis  v.  Duffle, 
4  Abb.  [N.  S.].  478.) 

The  suspension  of  civil  rights,  which  the  statute  declares  to  be  the  effect 
of  a  sentence  in  a  state  prison,  does  not  give  him  any  immunity  from  actions 
or  suspend  the  rights  of  others.    (Id.) 

(e)  Effect  of  a  pardon. —  A  person  who  has  been  sentenced  for  life  and 
afterwards  pardoned,  is  restored  to  his  duties  as  a  parent,  and  is  entitled  to 
the  custody  and  care  of  his  children  who  had  been  placed  under  the  care  of  a 
guardian  appointed  during  his  civil  death.  The  effect  of  pardon  is  to  acquit 
the  offender  of  the  penalties  annexed  to  the  conviction,  and  give  him  new 
credit  and  capacity.     {Matter  of  Deming,  10  Johns.,  282.) 

Bail  are  entitled  to  an  eaeoneretur,  where  their  principal  has  been  convicted 
of  a  felony  and  sentenced  to  imprisonment  in  a  state  prison  for  a  term  of 
years  in  another  state.    (LoJUn  v.  Fowler^  18  Johns.,  885.) 

§  709.  Convict  protected  by  law. — ^A  convict  sentenced  to 
imprisonment  is  under  the  protection  of  the  law,  and  any  injury 
to  his  person,  ^not  authorized  by  law,  is  punishable  in  the  same 
manner  as  if  he  were  not  sentenced  or  convicted. 

8  R.  S.,  994,  g  41;  2  R  8.  (Edm.),  724,  §  21;  see  Da/ois  v.  Duffle,  4  Abb. 
(N.  8.),  478. 

§  710.  Certain  forfeiture  abolishecL  —  A  conviction  of  a 
person  for  any  crime  does  not  work  a  forfeiture  of  any  property, 
real  or  personal,  or  of  any  right  or  interest  therein.    All  forfeit- 
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ures  to  the  people  of  the  state,  in  the  nature  of  deodands,  or  in 
a  case  of  suicide,  or  where  a  person  flees  from  justice,  are 
abolished. 

8  R.  S.,  994,  §  42;  2  R  S.  (Edm.),  724,  §  22;  1  R  L.,  495,  §  8;  see  §  173, 
cwte ;  Code  Grim.  Proc,  §  819. 

§  711.  Convict  voting.  —  The  prohibition  to  vote  at  an 
election,  contained  in  any  statute  of  the  state,  shall  not  apply  to 
a  person  heretofore  or  hereafter  convicted  of  any  crime,  vtho  has 
been  sentenced  or  committed  therefor  to  one  of  the  houses  of 
refuge  or  other  reformatories  organized  under  the  statutes  of  the 
state. 

8  R  S.,  994,  §  44;  Laws  1847,  oh.  240,  §  15. 

§  712.  Witness'  testimony.  —  The  sections  of  this  Code 
which  declare  that  evidence  obtained  upon  the  examination  of  a 
person  as  a  witness  shall  not  be  received  against  him  in  a  criminal 
proceeding  do  not  forbid  such  evidence  being  proved  against 
such  person  upon  any  charge  of  perjury  committed  in  such 
examination. 

Bee  §§  79,  142,  241, 842,  469,  ante. 

§  713.  Sentence  of  minor.  —  When  a  person  under  the  age 
of  twelve  is  convicted  of  a  misdemeanor,  he  may,  in  the  discre- 
tion of  the  court,  instead  of  being  sentenced  to  fine  or  imprison- 
ment, be  placed  in  charge  of  any  suitable  person  willing  to 
receive  him,  and  be  thereafter,  until  majority  or  for  a  shorter 
term,  subjected  to  such  discipline  and  control  of  the  person 
receiving  him  as  a  parent  or  guardian  may  exercise  over  a 
minor. 
New. 

§  714.  Convict  as  witness.  —  A  person  heretofore  or  here- 
after convicted  of  any  crime  is,  notwithstanding,  a  competent 
witness  in  any  cause  or  proceeding,  civil  or  criminal,  but  the 
conviction  maybe  proved  for  the  purpose  of  affecting  the  weight 
of  his  testimony,  either  by  the  record,  or  by  his  cross-examina- 
tion, upon  which  he  must  answer  any  proper  question  relevant  to 
that  inquiry ;  and  the  party  cross-examining  is  not  concluded  by 
the  answer  to  such  question. 

2  R  8.  (Edm.),  724,  §  28;  Laws  1880,  oh.  416;  Laws  1872,  ch.  118;  see,  also, 
Code  Civil  Proc.,  §  882. 
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Under  the  Revised  Statutes  (8  R.  8.,  681,  §  1),  any  person  convicted  of  per- 
jury was  rendered  incompetent;  not,  however,  until  sentence  had  been  pro- 
nounced.   {Blaufus  V.  People,  09  N.  Y.,  107.) 

Conviction  of  an  infamous  crime  in  another  state  or  country  does  not  render 
him  incompetent  in  this  state.  {National  Trust  Co.  v.  Roberts,  10  J.  &  Sp., 
100;  People  v.  Noyes,  cited  12  Hun,  234;  People  v.  Froihingham,  3  Hall  L.  J., 
184.) 

§  715.  Husband  and  wife  as  witnesses.  —  The  husband 
or  wife  of  a  person  indicted  or  accused  of  a  crime  is  in  all  cases 
a  competent  witness,  on  the  examination  or  trial  of  such  peison  ; 
but  neither  husband  nor  wife  can  be  compelled  to  disclose  a  con- 
fidential communication,  made  by  one  to  the  other  during  their 
marriage. 

8  R.  S.,  163,  §§  94,  05,  96;  Code  OivU  Proc.,  §  831;  Laws  1867,  ch.  887, 
§§  2,  3;  7  R.  B.  (Earn.),  198. 

§  716.  Creditor  of  convict  —  A  person  injured  by  the  com- 
mission of  a  felony,  for  which  the  offender  is  sentenced  to  impris- 
onment in  state  prison,  is  deemed  the  creditor  of  the  offender, 
and  of  his  estate  after  his  death,  within  the  provisions  of  the 
statutes  relating  thereto. 

3  R  S.,  990,  g§  20, 21,  22. 

§  717.  Damages,  how  ascertained.  —  In  a  case  specified  in 
the  last  section,  the  damages  sustained  by  tlie  person  injured  by 
the  felonious  act,  may  be  ascertained  in  an  action  brought  for 
that  purpose  by  him  against  the  trustees  of  the  estate  of  the 
offender,  appointed  under  the  provisions  o:^  the  statutes,  or  the 
executor  or  administrator  of  the  offender's  estate. 

Id.,  §  18. 

§  718.  (Amended  1882.)  Oonstniction  of  terms. —  In  con- 
struing this  Code,  or  an  indictment  or  other  pleading  in  a  case 
provided  for  by  this  Code,  the  following  rules  must  be  observed, 
except  when  a  contrary  intent  is  plainly  declared  in  the  provision 
to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  Each  of  the  terms,  " neglect,"  "negligence,"  "negligent" 
and  "  negligently,"  imports  a  want  of  such  attention  to  the  nature 
or  probable  consequences  of  the  act  or  omission  as  a  prudent  man 
ordinarily  bestows  in  acting  in  his  own  concerns. 

2.  Each  of  the  terms  "  corrupt "  and  "  corruptly  "  imports  a 
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wrongful  desire  to  acquire  or  cause  some  pecuniary  or  other 
advantage  to  or  by  the  person  guilty  of  the  act  or  omission 
referred  to,  or  to  some  other  person. 

3.  Each  of  the  terms  ^^  malice  "  and  ^^  maliciously  "  imports  an 
evil  intent  or  wish  or  design  to  vex,  annoy  or  injure  another 
person,  or  to  maltreat  or  injure  an  animal. 

4.  The  term  "knowingly"  imports  a  knowledge  that  the 
facts  exist  which  constitute  the  act  or  omission  a  crime,  and 
does  not  require  a  knowledge  of  the  unlawfulness  of  the  act  or 
omission. 

5.  Where  an  intent  to  defraud  constitutes  a  part  of  a  crime,  it 
is  not  necessary  to  aver  or  prove  an  intent  to  defraud  any  particu- 
lar person. 

6.  The  term  "  vessel "  includes  ships,  steamers,  canal  boats  and 
every  boat  or  structure  adapted  to  navigation  or  movement  from 
place  to  place  by  water,  either  upon  the  ocean,  lakes,  rivers  or 
artificial  waterways. 

7.  The  term  "  signature "  includes  any  memorandum,  mark  or 
sign  written  with  intent  to  authenticate  any  instrument  or  writing 
or  the  subscription  of  any  person  thereto. 

8.  The  term  "  writing  "  includes  both  printing  and  writing. 

9.  The  term  "  property  "  includes  both  real  and  personal  prop- 
erty, things  in  action,  money,  bank  biUs,  and  all  articles  of 
value. 

10.  The  singular  number  includes  the  plural  and  the  plural  the 
singular. 

11.  A  word  used  in  tlie  masculine  gender  comprehends  as 
well  the  feminine  and  neuter. 

12.  A  word  used  in  the  present  tense  includes  the  future. 

13.  The  term  "  person "  includes  a  corporation  or  joint  asso- 
ciation as  well  as  a  natural  person.  When  it  is  used  to  designate 
a  party  whose  property  may  be  the  subject  of  any  offense,  it  also 
includes  the  state  or  any  other  state  government  or  country  which 
may  lawfully  own  property  within  the  state. 

14.  The  term  "  real "  property  includes  every  estate,  interest 
and  right  in  lands,  tenements  and  hereditaments. 

15.  The  term  "  personal  property  "  includes  every  description 
of  money,  goods,  chattels,  effects,  evidence  of  rights  in  action, 
and  all  written  instruments  by  which  any  pecuniary  obligation, 
right  or  title  to  property,  real  or  personal,  is  created,  acknowl- 
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edged,  transferred,  increased,  defeated,  discharged  or  diminished, 
and  every  right  and  interest  therein. 

New  in  form.    (Various  enactments  collected  and  consolidated.) 

§  719.  Application  of  this  Code  to  prior  offonses.  — 

Nothing  contained  in  any  provision  of  this  Code  applies  to  an 
oflEense  committed  or  other  act  done,  at  any  time  before  the  day 
when  this  Code  takes  effect.  Sach  an  offense  must  be  panished 
according  to,  and  such  act  must  be  governed  by,  the  provisions  of 
law  existing  when  it  is  done  or  committed,  in  the  same  manner 
as  if  this  Code  had  not  been  passed ;  except  that,  whenever  the 
punishment  or  penalty  for  an  offense  is  mitigated  by  any  provi- 
sion of  this  Code,  such  provision  may  be  applied  to  any  sentence 
or  judgment  imposed  for  the  offense  after  this  Code  takes  effect. 
An  offense  specified  in  this  Code,  committed  after  the  beginning 
of  the  day  when  this  Code  takes  effect,  must  be  punished  accord- 
ing to  the  provisions  of  this  Code,  and  not  otherwise. 

New.    (See  §  2,  ante,  and  authorities  there  cited.) 

§  720.  Application  of  this  Code  to  prior  offenses.  — 

The  provisions  of  this  Code  are  not  to  be  deemed  to  affect  any 
civil  rights  or  remedies  existing  at  the  time  when  this  Code  takes 
effect,  by  virtue  of  the  conmaon  law  or  of  any  provision  of  statute. 

New.    (Bee  §  2,  and  cases  there  cited.) 

§  721.  Intent  to  deflraucL  —  Whenever,  by  any  of  the  pro- 
visions of  this  Code,  an  intent  to  defraud  is  required,  in  order  to 
constitute  an  offense,  it  is  sufficient  if  an  intent  appears  to  defraud 
any  person,  association  or  body  politic  or  corporate,  whatever. 

8  R.  S.,  995,  §  58. 

§  722.  CivU  remedies,  preserved,  —  The  omission  to  specify 
or  affirm  in  this  Code  any  liability  to  any  damages,  penalty,  for- 
feiture or  other  remedy,  imposed  by  law,  and  allowed  to  be 
recovered  or  enforced  in  any  civil  action  or  proceeding,  for  any 
act  or  omission  declared  punishable  herein,  does  not  affect  any 
right  to  recover  or  enforce  the  same. 

New. 

§  723.  Proceedi]:^:s  to  impeach,  etc.,  preserved.  —  The 
omission  to  specify  or  affirm  in  this*  Code  any  ground  or  forfeit- 
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ure  of  a  pubKc  office  or  other  trust  or  special  authority  conferred 
by  law,  or  any  power  conferred  by  law  to  impeach,  remove, 
depose  or  suspend  any  public  officer  or  other  person  holding  any 
trust,  appointment  or  other  special  authority  conferred  by  law, 
does  not  affect  such  forfeiture  or  power,  or  any  proceeding  author- 
ized by  law  to  carry  into  effect  such  impeachment,  removal,  depo- 
sition or  suspension. 
New. 

§  724.  Military  punishments,  etc.,  preserved. — This  Code 
does  not  affect  any  power  conferred  by  law  upon  any  court-mar- 
tial or  other  military  authority  or  officer,  to  impose  or  inflict  pun- 
ishment upon  offenders ;  nor  any  power  conferred  by  law  upon 
any  public  body,  tribunal  or  officers,  to  impose  or  inflict  punish- 
ment for  a  contempt ;  nor  any  provisions  of  the  laws  relating  to 
apprentices,  bastards,  disorderly  persons,  Indians  and  vagrants, 
except  so  far  as  any  provisions  therein  are  inconsistent  with  this 
Code. 
New. 

§  725.  (Amended  1882.)  Certain  statutes  continuing  in 
force.  — Nothing  in  this  Code  affects  any  of  the  provisions  of  the 
following  statutes ;  but  such  statutes  are  recognized  as  continuing 
in  force,  notwithstanding  the  provisions  of  this  Code ;  except  so 
far  as  they  have  been  repealed  or  affected  by  subsequent  laws : 

1.  All  acts  incorporating  municipal  corporationfi,  and  acts 
amending  acts  of  incorporation,  or  charters  of  such  corporation, 
or  providing  for  the  election  or  appqintment  of  officers  therein, 
or  defining  the  powers  apd  duties  of  such  officers. 

2.  All  acts  relating  to  emigrants  or  other  passengers  in  vessels 
coming  from  foreign  countries,  except  as  provided  in  section  six 
hundred  and  twenty-six  of  this  Code. 

S.  All  acts  for  the  punishment  of  intoxication  or  the  suppres- 
sion of  intemperance  or  regulating  the  sale  or  disposition  of 
intoxicating  or  spirituous  Kquors. 

4.  All  acts  defining  and  providing  for  the  punishment  of  offenses 
and  not  defined  and  made  punishable  by  this  Code. 
New. 

§  726.  General  repeaL —  All  acts  and  parts  of  acts  which  are 
inconsistent  with  the  provisions  of  this  act  are  repealed,  so 
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far  as  they  impose  any  pmushment  for  crime,  except  as  herein 
provided. 

New. 

§  727.  (Amended  1882.)  When  act  to  take  effect.—  This  act 
shall  take  effect  on  the  first  day  of  December  eighteen  hundred 
and  eighty-two.  When  conBtrued  in  connection  with  other  statutes 
it  must  be  deemed  to  have  been  enacted  on  the  fourth  day  of 
January,  eighteen  hundred  and  eighty-one,  so  that  any  statute 
enacted  after  that  day  is  to  have  the  same  efiect  as  if  it  had  been 
enacted  after  this  Code. 
New. 
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A. 

Abateujsnt  :                                                                                         Section, 
of  Duisanoe  on  oonyiction. 963 

ABAjmoNiNa : 

family 

refusal  to  support  wife  (a) 899 

former  hasband  living  (5) 899 

(See  Disorderly  Persons.) 

Absconding  Parents.    (See  Parent.) 

Absbncb: 

from  the  state  of  defendant.  ,.,„ 148 

of  defendant,  when  trial  may  proceed 297 

of  defendant,  ground  for  new  trial  for  felony 465 

Acceptation  : 

usual,  of  words  to  be  taken 283 

sound  sense  will  prevail  (a) , 283 

Accident. 

jury  discharged  by  reason  of 430 

Accommodations  : 

for  court  of  general  sessions 55 

for  juries,  how  provided 428 

expense  of,  a  oounty  charge 423 

AOOOMFLICB  : 

cannot  be  examined  conditionally 230 

testimony  of,  must  be  corroborated 399 

caution  re^rding  it  (a) 309 

corroboration  necessary  Q>) 899 

court  must  exercise  discretion  (e) 399 

corroboration  a  principle  of  practice,  not  of  law  (d) 399 

amount  of  corroboration  necessary,  a  question  for  jury  (e) 899 

extent  of  corroboration  required  (g) 399 

conviction  on  testimony  of 399 

Accountino  : 

by  keeper  of  prison • 913 

by  overseer  of  poor 925 

Accounts: 

of  coroner,  how  audited 788 

Accusation.    (See  Information.) 

Accused. 

not  to  be  restrained  unduly 10 

(See  Defendant.) 


ii  Indbx. 

Acquittal  :  Section. 

no  proeecution  after 9 

former  trial,  effect  of,  (a) 9 

pendency  of  former  trial  (&) 9 

effect  of  illegal  verdict  (d) 9 

must  have  been  put  in  jeopardy  {c) 9 

when  acquittal  bars  (/).(i)  (A)  (^O 9 

conviction  for  assault  not  a  bar  to  another  offense  (m) 9 

no  new  trial  after  conviction  {o) 9 

nor  writ  of  error  {p) 9 

in  another  state  or  county,  a  bar 139-140 

former,  a  bar  when 840-341 

acquittal  on  ground  of  variance  (a) 340 

must  have  been  put  in  jeopardy  (a) 341 

or  defective  indictment  (&) 341 

defendant  entitled  to,  on  reasonable  doubt. . , 447 

verdict  of,  cannot  be  reconsidered 447 

general  verdict  of 449 

judgment  and  proceedings  thereon 452 

on  ground  of  insanity. 

(See  also  Former  Conviction  or  Acquittal.) 

Act,  Overt  : 

evidence  of,  in  cases  of  treason.    (See  Treason.) 

Action  : 

local  j  urisdlction  of 188-140 

crime  committed  in  one  state  not  recognized  in  another  (a) 133 

habeas  corpus  (a) 134 

county  jurisdiction  (&) 134 

in  cases  of  larceny  (0) 134 

crime  committed  on  county  lines 135 

on  board  vessel 136 

on  steamboat 136 

criminal,  time  for  commencing 141-144 

no  limitation  in  murder  cases  (a) 141 

nor  in  cases  of  nuisance  (a) 143 

to  enforce  forfeiture  of  bail 595 

Actual  Blab  : 

when  challenge  must  be  taken 378 

Additional  Jurors.    (See  Jury.) 

Additional  Proof  : 

required  to  convict  on  confession 895 

what  additional  proof  necessary  {x) 895 

Adjournment.    (See  Courts.) 

Administration  of  Criminal  Justice.    (See  Criminal  Action.) 

Admittance  : 

to  building,  by  officer,  etc 17{^-178 

may  break  door  (&) 175 

inner  door  (c) 175 

necessary  demand  {d) • 175 

breaking  out  (a) 176 

Adverse  Party  : 

in  civil  action  may  challenge  juror • 877 

Advice  : 

grand  jury  may  ask,  of  court 263 

district  attorney  may  advise  grand  jury  (a) 263 

court  may  advise  jury  to  acquit 410 

jury  are  bound  by  it • 410 

may  direct  acquittal  Q>) 410 


Index.  iii 

Affidavits  :  Section. 

on  motion  for  new  trial Bubd.  7,  465 

of  ju8ti6caiiuu  of  sureties 572 

perjury  may  be  predicated  on  false  afiSdavit  (a) *. 672 

for  conditional  examination 622 

what  affidavit  should  state  (a) 622 

defective  affidavit  (^) 622 

application  for  commission 6«i9 

affidavit  on,  need  not  state  nature  of  evidence  (a) 639 

must  state  nature  of  crime  charged  {g) 639 

entitling  of,  not  necessary 683 

unsigned  affidavit  (a)  683 

title  of  official  taking  affidavit  (c) •. . .  683 

omission  of  name  in  affidavit  (a) 683 

for  allowance  of  appeal,  special  sessions 751 

entitling  of,  in  special  proceedings 961 

Affinity  : 

ground  for  challenge  of  juror 377 

relationship  (a) 377 

consanguinity  (e) 877 

Affirmancb  : 

without  argument  on  appeal 639 

on  default,  may  be  taken 539 

Affirmation  : 

included  in  term  oath 957 

Aggravating  Circumstancbs  : 

Inquiry  into,  before  sentence 483 

Agreement  of  Jury  : 

discharge  of,  on  disagreement 428 

not  to  he  coerced  (a) 428 

effect  of  coercion  (h) •. 428 

discharge  discretionary  (/) 428 

Aid: 

officer  may  require,  wben 169 

may  command  bystander  (a) 169 

Albany  City  : 

impeachments  to  be  tried  at 17 

special  sessions  of 68 

bench  warrant  in 68 

recorder  or  county  judge  to  hold 69-70 

associate  justice 69-70 

number  of  offices  in 71 

clerk  of 72 

court  of  special  sessions,  when  and  where  held 73 

(See,  also.  Courts  of  Special  Sessions.) 

Albany  County  : 

judge  may  hold  special  sessions 69-70 

sheriff  to  designate  officers •    71 

clerk  of,  clerk  of  special  sessions 72 

Alienage  : 

ground  of  challenge  to  grand  juror 239 

Allowance  : 

of  challenges.    (See  Challenges.) 

Allowance  of  Appeal  : 

from  special  sessions 751 ,  752 

indorsement  on  affidavit  for 752 

who  may  grant 751-753 

discharge  of  defendant  on 753 

stay  of  proceedings  on 758 

must  be  delivered  to  magistrate 755 


i?  Index. 

AirsNDM  Eirr :  Section. 

of  indictment,  when  allowed .'  293 

at  common  law,  etc.  {a). 2^ 

changing  of  name  in,  allowed  (6) 298 

when  amended  or  Bet  aside  (e) 293 

trial  to  proceed  after 294 

verdict  after 295 

of  challenge 865,  381 

of  bill  of  exceptions. 458,  461 

eervice  of 458 

time  may  be  enlarged 460 

effect  of  omission  to  serve 461 

Anort  Words  : 

in  presence  of  magistrate 98 

abasive  language  (a) 93 

security  to  keep  peace  required 93 

Animals: 

cruelty  to,  a  misdemeanor snbd.  2,  57 

racing  of snbd.  2,  57 

exclusive  jurisdiction  of  spedal  sessions sabd«  2,  57 

Annual  Report  : 

to  legislature  of  pardons,  etc 694 

Answer  : 

defendant  to  have  time  to  put  in 812 

to  indictment  by  defendant 312 

Appeal : 

when  and  how  taken,  only  mode  of  reviewing  judgment 515 

writs  of  error  and  certiorari  abolished 515 

parties  to,  how  designated 516 

title  of  action  not  changed 516 

when  defendant  may  appeal  to  supreme  court 517 

when  people  may 518 

to  court  of  appeals,  when  allowed 519 

criminal  cases  preferred  (a) 519 

cases  enumerated ' 519 

may  be  taken  as  a  matter  of  right 520 

must  be  taken  in  one  year 521 

how  taken 522 

notice  to  district  attorney 523 

'  by  people,  notice  to  defend 524 

how  serveid,  publication  of 5:04 

by  publication ' 525 

does  not  operate  as  stay 526 

stay  of  proceedings 527 

probable  cause  of  error  (a) ®7 

gravity  of  the  crime  to  be  considered  (c) 527 

certificate  of  the  judge 527 

not  to  be  granted  in  certain  cases 529 

must  be  on  notice  to  district  attorney 5:>9 

effect  of  stay 530 

suspension  of  sentence 531 

clerk  to  transmit  papers 532 

what  papers  to  be  transmitted 533 

dismissal 538 

dismissal  for  irregularity 533 

notice  for  motion 533 

for  want  of  return 534 

lime  to  make  return  enlarged 534 

failure  to  furnish  papers 5ii8 

Argument  of  appeal : 
in  supreme  court,  how  brought  on. 535 


Index.  v 

Afpbal  —  Continned.  , 

Argument  of  appeal —  Continaed.  Section. 

criminal  cases  preferred  (a) 585 

mast  be  noticed  (6) 5«^ 

in  court  of  appeals 530 

notice  of  argument 535 

to  be  served  counsel 537 

affirmance  by  default 539 

reversal  by  default 539 

number  of  counsel 540 

defendant  to  close 540 

defendant  need  not  be  present. 541 

Judgment  on  appeal : 

how  given 543 

formal  defects  unimportant  (a) 542 

must  be  actual  prejudice  {d) 542 

erroneous  judgment  may  be  corrected 543 

must  affirm  or  reverse 543 

new  trial  or  reversal 543 

how  to  proceed 544 

defendant  to  be  discharged 545 

unless  new  trial  ordered 545 

proceedings  on  affirmance 546 

on  corrected  judgment 546 

judgment  on  default  may  be  retained  ten  days 547 

remittitur  of  judgment 547 

papers  to  remain  on  record 548 

jurisdiction  ceases  after  remittitur 549 

Bail  upon: 

when  allowed 555 

mav  be  bailed  after  conviction  (a) 555 

on  habeas  corpus  (&) 555 

on  appeal  (c) 555 

when  matter  of  right 555 

of  discretion 555 

nature  of 556 

who  may  take  ...*.' 583 

notice  of  application  for 584 

qualifications  for  bail 585 

In  bastardy  eases : 

who  may  appeal 861 

how  taken 862 

effect  of  giving  bond  (a) .   862 

magistrate  to  transmit  papers 863 

hearing 864 

effect  of  appeal  (a) 864 

court  may  affirm,  reverse,  or  modify 865 

adjournment  of  hearing 865 

undertaking  on 865 

how  discharged 866 

order  on  affirmance 867 

contents  of 867 

proceedings  on 868 

undertaking,  when  forfeited 869-870 

costs  of  appeal 873-874 

subsequent  proceedings 875-880 

Judgment  of  outlawry : 

how  authorized 832 

may  be  taken  in  person 823 

or  by  counsel 823 

how  taken ; 823 

effect  of  reversal  of  judgment 824 


Ti  Index. 

Apfbal—  C&Dtiiiaed. 

From  tpedal  »emon§  :  Seetioa. 

allowed  to  court  of  seasiooB , 749 

for  what  caoaea 790 

exceptiona  to  evidence  (a) 7W 

▼erdict  agaioat  evidenoe 750 

applicatioa  for  allowance  of    751 

affidavit  for 751 

allowance  by  judge 753 

indorB«>ment  of ?53 

defendant  in  custody 753 

duBcbarge  of • 753 

stay  of  proceedings 753 

undertakine  to  be  filed 754 

affidavit  and  allowance 755 

return,  when  and  how  made 756 

compelling  return 757 

argument,  how  brought  on 759 

amended  return 758 

notice  of  argument 759 

dismiHsal 760 

return  to  be  served 761 

failure  to  serve 761 

hearing  of  argument 762 

an^ument  on  default 763 

affirmance  by  default 763 

technical  errors  disregarded 763-764 

judgment,  how  rendered 764 

new  trial  may  be  ordered 764 

proceedings  on  judgment  of  affirmance 766  ' 

judgment  on  affirmance 765 

of  reversal 767 

new  trial 7^8 

must  be  had  in  court  of  sessions 768 

how  carried  into  effect 769 

appeal  from 770 

bail  on 771 

i'ndgment  in  supreme  court,  final 771 
LOW  carried  into  effect 77^ 

(See  Bill  of  Exceptions.) 

Apibal  to  the  Coubt  op  Appeal: 

when  allowed 519 

cases  enumerated 519 

matter  of  right 530 

when  to  be  taken 621 

,how  taken 523 

stay  of  proceedings .638-529 

return  to  be  filed.     (See  Appeal). 

Appeal  to  Supreme  Court: 

what  cases  allowed .^ 617 

by  people .^ 518  j 

matter  of  right ^ 520  ' 

when  to  be  taken » 521  I 

notice  of 522  i 

stay  of  proceedings 527-529 

return  to  be  filed 532 

from  court  of  sessions 770 

judgment  on 771 

Appeal  to  Court  of  Sessions: 

from  special  sessions 750-769 

in  bastardy  cases 861-880 


Index,  vii 

Afpbarakcb  :  Section. 

of  peraon  bound  to  keep  the  peace 94 

failure  of 94 

of  witneBfles 215-218 

hj  counsel 297 

of  defendant  for  arraignment 297 

on  default 299 

on  appeal 537 

on  indictment  against  corporation 681 

on  indictment  for  felony 681 

on  conviction  of  treason. 814--816 

on  judgment  of  outlawry 818 

APPBLLAin* : 

designation 516 

to  furnish  papers 538 

must  argue  appeal  on  default 539 

Application  : 

for  new  trial ', 466 

must  be  made  before  judgment 466 

for  bail 560 

number  of  bail 568^65 

on  appeal • 584 

on  forfeiture  of  bail 598 

notice  to  district  attorney 598 

when  granted 598 

for  conditional  examination 622 

affidavit  should  sute  what  (a) 622 

must  be  made  in  good  faith  (5) 622 

matter  of  right  (d) 622 

defective  affidavit  {g) 622 

for  commission • 639 

where  and  how  made 640-641 

notice  to  district  attorney 643 

for  pardon 696 

allowance  of  appeal  of  special  sessions 751 

for  judgment  of  outlawry 814 

Appointment  : 

of  officers  of  general  sessions 55 

of  special  sessions 65 

foreman  and  clerk  of  grand  jury 245-250 

Apprehension  : 

of  fugitives  from  justice 827-836 

Apprentices.    (See  Masters.) 

Argument  : 

before  jury 388 

must  state  facts  to  be  proved  only  (a) 888 

on  si>ecial  verdict ' '. . . .  441 

of  appeal 535 

notice  of 535 

may  be  served  on  counsel 557 

who  furnish  papers 538 

dismissal  of 538 

affirmance  without  argument 539 

reversal  by  default 539 

number  of  counsel 540 

capital  offense 540 

in  other  cases 540 

defendant  to  eloee 540 

defendant  need  not  be  present  on  appeal 541 

nor  on  motion  to  quash  (a) 541 


viii  Index. 

Armed  ahd  DisonrflBO  Mkh  :  Seetioa. 

111*7  be  dispersed. ^^ 

proceedings  againnt. 107-110 

Arraiohment  : 

when  necessary 295 

no  particular  form  necessary  (a^ 296 

court  of  sessions  cannot  arraign  a  murderer  (&) 296 

for  felony 297 

for  misdemeanor 277 

appearance  by  counsel 306 

how  made 909 

erroneous  name 310 

misnomer,  when  available  (a  and  h) 310. 

alias  victus  (c) 310 

time  to  plead  allowed 311 

bench  warrant  may  be  issued 299,  475 

for  sentence 480 

prisoner  to  be  interrogated  (a) 480 

in  cases  of  misdemeanor  (&). 480 

of  corporation 681 

Array  : 

challenge  to,  not  allowed 238 

no  challenge  to  array  (a) 238 

not  so  in  other  states  (5) 238 

Arrest: 

Generally  : 

defined 167 

who  may  make 168 

on  charge  of  felony 167 

misdemeanor. 170 

how  made 171 

actual  touch  not  necessary  (a) 171 

there  must  be  restraint  (&) 171 

officer  must  state  his  authority 173 

must  show  warrant  (a) 173 

contra  (6) 173 

may  use  force 174 

what  amount  of  force  (a) 174 

may  break  outer  door 175 

but  not  without  warrant  (a) 175 

may  liberate  person  aiding 176 

breaking  out  (a) 176 

WUJiovi  warrant : 

by  peace  officer 177 

when  magistrate  may  arrest  (a) 177 

must  be  within  his  jurisdiction  {c) 177 

in  what  case  allowed 177 

for  crime  committed  in  his  presence 177 

for  felony 177 

officer  may  break  outer  door 178 

for  suspicion  of  felony 177-179 

may  arrest  at  night 179 

must  show  authority 180 

may  command  a  bystander  to  aid 181 

magistrate  may  arrest  for  a  crime  committed  in  his  presence 182 

but  not  after  the  offense  is  over  (a) 183 

within  what  time  warrant  may  issue  (d) 182 

may  commit  for  perjury  (/) 183 

by  private  person 18^^ 

may  arrest  a  felon  (6) 183 

on  reasonable  ground  of  suspicion  (c) 183 

any  person  may  arrest  a  felon  {d) 183 


Index.  ix 

Appeal  —  Continued. 

WitJwut  warrant  —  Continued.  Section. 

reasonable  cause  of  suspicion  (t) 183 

for  felony  not  in  his  presence 18f3 

must  state  authority 184 

must  take  prisoner  before  magistrate  without  delay 185 

Betaking : 

after  escape  or  repcue 186 

at  any  time  or  place 186 

may  break  outer  door \ • 187 

By  sureties  an  haU : 

when  they  may  make 591 

may  authorize  third  person  to  make 591 

how  make 591 

Bp  coroner  : 

on  coroner's  warrant 780 

how  made 780-784 

On  bench  ixxvrrani : 

for  failure  to  appear 299-305 

for  sentence 475-479 

before  conviction 578-^^79 

Of  habitual  criminals : 

with  or  without  warrant 512 

in  what  cases  allowed 512 

not  entitled  to  a  jury  trial  (a) 512 

search  and  examination  of 514 

forcible  examination  of  a  female  (a) 514 

Security  to  keep  the  peace  : 

security  required 84 

how  made 84 

threats  to  commit  crime 86 

Of  rioters: 
when  and  how  made 107 

After  bail : 

on  bench  warrants 299-^03 

on  failure  to  appear 475-479 

before  conviction 578 

In  certain 579 

in  another  county     601 

fugitives  from  justice 827 

outlaws 888-892 

disguised  persons 894 

disorderly  persons 900 

Warrant  of  arrest : 

when  to  issue 150 

must  be  reasonably  certain  (a) 150 

just  ground  of  suspicion  enough  {c) 150 

need  not  set  forth  circumstances  (6) 150 

form  of 151 

what  to  contain 152 

amount  of  certainty  necessary  (a) 152 

tim^  and  place  (&) 152 

name  of  party  {d  and  e) 152 

what  omissions  allowed  (/) 152 

how  directed 153-155 

must  be  properly  directed  (a  and  b) 153 

how  executed  in  another  county 156 

indorsement  of 157 

proceedings  on 158 

officer  may  carry  a  prisoner  through  several  counties 162-163 

B 
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Arrest  of  Judgment  :  Section. 

motion  for 467 

court  may  grant  withoat  motion 468 

motion  for,  when  and  how  made « 469 

notice  on 469 

proceedings  on 470 

Article  : 

in  evidence,  jnry  may  take 425 

Articles  op  Ixfeachment  : 

delivered  by  assembly , 17,  118 

service  of 119 

how  made ■ 120 

objections  to 122-123 

answer  to 124 

(See  Impeachment.) 

ASSATTLT: 

jurisdiction  of 56 

in  the  presence  of  court 93 

Assembly  : 

to  deliver  articles  of  impeachment 17,  118 

Assignment  : 

of  counsel  on  arraignment 908 

id.,  duty  of  court  to  make 908 

(See  CounseL^ 

Asylum.    (See  State  Lunatic  Asylum.^ 

Attachment  : 

for  contempt.     (See  Contempt.) 

Attempt  : 

to  commit  crime,  verdict  of 444 

id.  ,may  be  rendered  on  indictment  for  crime 444 

Attendance  op  Witnesses  : 

how  compelled.     (See  Witnesses  ;  Subpoenas.) 

Attorney.    (See  Causes  of  Challenge  ;  Counsel.) 877 

Attorney-General  : 

may  be  present  at  examination  of  defendant  before  magistrate 208 

may  inspect  depositions  taken 205 

cannot  enter  nol.  pros 672 

Authority  por  Arrest  : 

defendant  to  be  informed  of 173-180 

Authority  por  Execution.    (See  Death  Warrant.) 

B. 

Bail: 

defined 651 

by  oyer  and  terminer 22 

by  court  of  sessions. 89 

not  allowed,  when 552 

in  what  cases  allowed 553 

not  a  matter  of  right  {c) 553 

not  a  matter  of  rignt  in  cases  of  felony  (&) 553 

may  be  taken  "  ex  parte  "  (a) 553 

of  discretion  in  other  cases 553 

a  matter  of  right  in  case  of  misdemeanor 553 

on  appeal 555 

may  be  bailed  after  conviction  (a) 555 

Before  conviction : 
when  bail  may  be  taken 652-554 


Index,  xi 

Bail  —  Continaed. 

(1)  For  appear a7iee  before  magistrate  :  Section. 

on  arrest  for  misdemeanor 159 

waiving  examination 190 

on  adjournment * 192 

on  commitment 210 

certificate  of  bail 210 

order  for  bail 212 

appearance  of  witnesses 215-216' 

infants  and  married  women 217 

refusal  of  witness  to  give 218 

undertakings  to  be  returned 221 

Who  may  take 550 

(2)  On  holding  to  answer : 

what  officers  may  take 658 

time  of  taking , 559 

must  be  on  notice 560,  561 

form  of  order  granting  or  denying 561 

form  of  order  by  magistrate 562 

number  of  applications  for 563 

res  adjudicata  (a) 563 

violation  of  last  section 564 

may  be  revoked 564 

decision  of  trial  court  final 566 

must  be  taken  by  officer  granting  order 667 

form  of  undertaking 668 

qualifications  of 569 

an  attorney  cannot  be  surety  (a) 569 

justification  of 570 

notice  of 670 

in  cities 571 

notice  may  be  waived 571 

justification  by  affidavit 572 

sureties  may  be  examined 573 

On  lidding  to  answer : 

examination  to  be  reduced  to  writing 673 

other  testimony  may  be  received 574 

proceedings  may  be  adjourned '. 574 

magistrate  must  make  order 575 

form  of 575 

order,  affidavits,  and  undertakinfif  to  be  filed 575 

on  allowance  of,  defendant  discuarged 676 

order  for,  form  of 676 

if  disallowed,  defendant  detained 677 

(8)  After  indictment,  before  conviction  : 

where  defendant  discharged  for  want  of  jurisdiction 404 

for  misdemeanor,  on  arrest  on  bench  warrant 578 

in  cases  of  felony 679.  680 

who  may  take 579,  580 

how  put  in,  form  of  undertaking 681 

qualifications  of 582 

justification  of % 582 

After  conviction  : 

on  appeal,  matter  of  right  when 655 

matter  of  discretion  when 555 

only  allowed  when  stay  of  proceedings 555 

not  allowed  in  capital  cases 655 

nature  of  bail  taken d56 

on  appeal  from  judgment  for  fine 656 

id. ,  from  judgment  of  imprlBonment 550 

who  may  take 583 

notice  of  application  for,  may  be  required 584 
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Bail  —  ContiDned. 

Afte  r  conviction  —  Continued.                                                                Seetion 
qualifications  of  sareties 585 

i'  ustification  of  Baroties 585 
ow  put  in 585 

deposit  instead  of,  when  and  how  made 5t>ti 

id.,  discharge  upon  making 58G 

id.,  by  person  who  has  given  bail 587 

id.,  exonerates  his  sureties 587 

may  be  given  after  deposit 58s 

deposit  refunded 588 

applied  to  payment  of  fine   when 589 

on  appeal  from  special  sessions 753 

id.,  bow  allowed  ;  stay  of  proceedings 753 

B/'commitment  after : 

how  and  when  ordered 599 

contents  of  order 600 

defendant  may  be  arrested  in  any  county 601 

proceedings  on  arrest i 002,  603 

new  bail 603,  604 

form  of,  qualifications,  etc 605,  606 

Deposit  instead  of  hail : 

when  allowed,  after  order  for  bail 586 

to  be  made  with  county  treasurer 586 

after  bail,  before  forfeiture 587 

bail  after,  when 588 

recommitment  after 59&-606 

application  of 589 

Surrender : 

sureties  may  surrender,  when  and  how 590 

may  arrest  him  at  any  place  in  the  state 591 

or  at  -any  time 591 

proceedings  on 592 

notice  to  district  attorney 692 

depoiiit  return 592 

Forfeiture  of: 

on  failure  to  appear  for  arraignment 800 

on  failure  to  appear  for  judgment 475 

generally 593 

forfeiture,  how  discharged 594 

effect  of  forfeiture  (a) 594 

action  to  enforce 695 

deposit,  how  disposed  of 696 

remiflsion  of  forfeiture 697 

application  for 598 

costs  and  expenses  on 598 

in  special  sessions 739 

remission  of 740 

in  bastardy  cases 881-886 

disorderly  persons , 905 

Exoneration  of: 

on  discharge  of  defendant 828 

want  of  jurisdiction '. • 406 

when  facts  constitute  no  crime 408 

after  conviction 458 

on  arrest  of  judgment 470 

*  on  reversal  on  appeal 545 

on  surrender 591 

on  commitment  of  insane  defendant 660 

on  the  dismissal 670 

on  discharge, of  fugitive 884-835 


Index.  xiii 

Bar  :  Section. 

impeachment   181 

conviction  in  another  state 139 

second  offense  {a) 139 

in  another  county 140 

on  arrest  of  judgment 470 

compromising  crimes 665 

dismissing  action 673 

BA9TARD8  : 

who  are 838 

parents  liable  for  support  of 839 

mother  may  control  (a) 839 

promise  of  father  may  be  enforced  (&) 839 

infancy  no  defense  (c) 839 

parents  liable  to  support  if  able 839 

superintendent  of  the  poor 840 

examination  of  mother 841 

mother's  evidence  inadmissible 841 

warrant  against  father 841 

officer  issuing  warrant  designated  "  magistrate  " 843 

supposed  father  designated  "  defendant  *' 842 

warrant  when  to  be  served  in  another  county 843 

magistrate  must  indorse  warrant 843 

id.,  exempt  from  liability 843 

proceedings  on  arrest  of  defendant  in  another  county 844 

undertaking  by  defendant 844 

id.,  to  be  discharged  on  giving 845 

otherwise  to  be  brought  before  magistrate 846 

undertaking  and  warrant  to  be  returned  to  magistrate  issuing  warrant,  845 

examination  by  magistrates 848 

mother  to  be  examined 848 

adjournment  of  examination  on  request  of  defendant 849 

undertaking  on  adjournment 849 

magistrate  must  determine  father  on  hearing 850 

adjudication  a  bar  (a) 850 

not  appealable  (6) 850 

effect  of  order  (d) 850 

infant  bound  by  an  order  (c) 850 

magistrates  must  determine  father  on  hearing 850 

order  of  filiation,  its  contents ...  850 

costs  to  be  certified 850 

proceedings  to  be  reduced  to  writing 850 

if  defendant  adjudged  father  he  must  pay  costs  and  give  undertaking,  851 

contents  of  undertaking 851 

defendant  to  be  discharged  on  compliance  with  order 853 

otherwise  to  be  committed  to  jail 853 

how  released 853 

during  examination  defendant  to  remain  in  custody  of  officer 853 

proceedings  on  return  of  security  taken  out  of  the  county 854 

examination  may  be  had  in  defendant's  absence 855 

id.,  order  of  filiation 855 

mother  may  l>e  compelled  todisclose  father 856 

may  be  committed  to  jail  if  she  refuses 856 

mother  having  property  may  be  charged  with  support  of,  on  applica- 
tion  857 

may  be  committed  if  she  refuses  to  do  so 858 

id.,  or  to  give  undertaking 858 

amount  of  support  may  be  reduced 859 

or  increased  by  court  of  sessions 859 

if  father  or  mother  abscond  their  property  may  be  charged  for  sup- 

port 860 

appeal  from  order  of  filiation 861 

appeal,  how  taken 862 
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Bastards  —  Conti  nned.  Section. 

magietrate  to  iraDsmit  andertaking 863 

hearing  of  appeal 864 

if  mother  dead  or  insane  her  testimony  receiTable 864 

court  may  affirm  or  vacate  order  of  filiation b65 

may  reduce  or  increase  support 86a 

must  disregard  defects  in  form 865 

may  adjourn  hearing  if  child  unborn 865 

undertaking  on  sucU  adjournment 865 

defendant  to  be  dincharged  if  woman  not  pregnant 866 

or  if  she  marries  before  delivery 866 

if  order  of  filiation  affirmed  defendant  must  give  new  undertaking  . .  867 

contents  of  undertaking 867 

effect  of  failure  to  give 868 

on  appeal,  how  forfeited 869 

voluntary  departure,  forfeits  (a) 869 

proceedings  when  mothers  are  bound  to  appear 870 

when  committed 87(V-87l 

affirmance  of  order 873 

costs,  how  awarded 873 

payment  of  costs 874 

vacation  of  order. 875 

new  order  to  be  made 875 

proceedings  thereupon 876 

circumstances  of  father  or  mother 877 

to  be  discharged  if  indigent 878 

on  notice  to  overseer 879 

to  be  discharged  by  court  of  sessions 880 

enforcement  of  undertakings 881-886 

in  whose  name  to  be  prosecute;^ 883 

actual  payment  of  money  need  not  be  proven 883 

neglect  to  pay 883 

meaflure  of  damages 883 

burden  of  proof  (a) 883 

money  may  be  recovered  back  (6) 883 

second  action  for  subsequent  breach 884 

in  case  of  death 886 

Bawdy  Houses: 

keepersof 899 

Beggars: 

children/how  disposed  of 893 

vagrants 888 

Bench  Warrant:      j 

in  Albany  special  sessions 68 

on  failure  to  appear 299 

clerk  may  issue 299 

district  attorney  may  issue 299 

form  of '. 301 

amount  of  bail  on 303 

service  of,  in  any  county 803 

need  not  be  indorsed .' 304 

proceedings  on  arrest 305 

on  failure  to  appear  for  judgment 475 

id.,  clerk  may  issue 476 

form  of 477 

id. ,  service  of,  in  anv  county 478 

need  not  be  indorsed  by  magistrate 478 

proceedings  on  arrest 479 

bail  on,  before  convi-  tion subd.  3,  554 

if  crime  charged  be  misdemeanor 578 

if  felony 579 

who  may  take  bail  on *  6fc0 
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Bench  Warrant— Continaed.  Section. 

how  pat  in,  form  of  undertaking 581 

id.,  qualification  and  justification 582 

(See  Judgment  of  Outlawrj,  814,  815.) 

Bias: 

ground  of  challenge  to  grand  juror 289 

to  trial  juror 876 

actual,  defined...' 376 

implied,  defined 876 

Impartiality  necessary  (b) , 376 

hias  and  opinion  formed  (c  and  d) 376 

hypothetical  opinion  (i) 376 

hostile  feelings  (J) 376 

underact  of  1872  U) , 376 

impressions  formed  (m) 376 

opinion  of  guilt  or  innocence  {k) 876 

discussing  the  case  (n) 876 

(See  Challenges.) 

Bill  op  Exceptions  : 

when  exceptions  allowed  on  trial 455 

on  matters  of  law  afifecting  substantial  rights 455 

disallowance  of  challenge  to  the  panel 455 

admitting  or  rejecting  testimony  on  trial  of  challenge  for  actual 

bias 455 

on  trial  of  indictment 455 

on  decision  of  law  on 455 

on  charging  jury 455 

all  proceedings  should  be  included  (a) 455 

challenge  may  be  reviewed  (6) 455 

Irrelevant  evidence  (c). 455 

by  whom  settled  and  signed 456 

amendments  to 458 

to  be  settled  at  trial 457 

how  settled  after  trial 458 

settlement 458,  459 

time  for,  may  be  enlarged.. , 460 

effect  of  not  serving 461 

id., amendments  to 461 

Board  of  Trustees  : 

in  villages  fix  salary  of  police  justice 78 

Books  and  Papers  :  ^^^ 

subpoena  for,  form  of .' 613 

Breacu  of  Peace  : 

arrest  of  participant  in,  by  bystander 181 

defendant,  how  brought  before  magistrate 181 

Brooklyn: 

special  sessions  In 60 

(See  City  Court  of  Brooklyn.) 

Brooklyn  City  Court  : 

criminal  jurisdiction 26 

by  whom  held 27 

Buffalo  Superior  Court  : 

iurisdiction 28 

by  whom  held 29 

terms  of ^ 80 

(See  Superior  Court  of  Buffalo.) 

BT8TANDBR8  : 

may  arrest  for  breach  of  the  peace 181 

or  crime  committed  in  their  presence 188 

or  for  felony 188 

but  not  after  the  affray  is  over  (a) 188 


Btstakders  —  Gontinaed  *  Sectino. 

maj  arrest  a  felon  ^h) 1S3 

ground  of  sa^picion  enough  {jC) 183 

any  person  maj  arrest  a  felon 1^4 

dotj  of,  how  to  make  arrest 1^ 

c. 

Cargo  : 

cnme  in  respect  to '. 135-137 

Cause  of  Action: 

demurrer  to 333 

may  be  taken  at  trial $U 

arrest  of  judgment 331 

Causes  of  Challkkob: 

general  definition 374 

ground  of  challenge  (a) 374 

how  tried  (5j 374 

want  of  freehold  kd) 374 

kinds  of 375 

(See  Challenge.) 

Cebtificatb  : 

of  bail 210 

of  execution,  death  penalty 508 

who  must  sign 508 

of  allowance  of  appeal •. 753 

to  stay  proceedings  on  the  appeal 527-529 

of  judgment  on  appeal 547-<>49 

of  guiU,  corporation 679 

Certificate  of  Conviction  : 

in  special  sessions 721 

form  of 721-723 

to  be  filed  in  twenty  years 723 

conclusive  evidence  of  facts  stated 724 

is  authority  for  execution 725 

of  disorderly  persons 902 

his  record  of  conviction. , .  .t 903 

Certificate  of  Reasonable  Doubt  : 

whether  judgment  should  stand 527--53S 

probable  cause  of  error  (a) 527 

gravity  of  the  crime  to  be  considered  (r) 527 

operates  as  a  stay  of  proceedings 528 

on  appeal 529 

granted  on  notice .ViH 

effect  of  stay r>:{(ur,:Jl 

Certiorari  : 

writs  abolished 515 

appeal  substituted  for 515 

Challenge: 

To  grand  juTOT : 

to  the  panel  or  array  not  allowed 238 

but  court  may  discharge  in  its  discretion 238 

id.,  for  what  causes 238 

requisite  number  of  ballots  not  drawn snbd.  1 .  238 

notice  of  drawing  not  giving subd.  2,  238 

drawing  not  had  in  presence  of  officers subd.  3,  238 

not  had  fourteen  days  before  court subd.  4,  238 

ground  of  challenge  ic) 238 

need  not  be  a  freeholder  (a) 239 

expression  of  opinion  {b) 239 

extent  of  impression  (c) 239 
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Challenge  —  Continaed. 

To  grand  juror  —  Continued.  Section. 

challenge,  hov  tried  (c) 240 

what  he  may  be  asked  (&) 240 

jaror  may  be  sworn  and  examined  (a) 240 

to  individual  juror,  allowed 237 

for  what  causes 239 

minor,  alien,  or  insane 239 

prosecutor  against  defendant 289 

witness  for  prosecution 289 

for  bias - 239 

may  be  oral ;  entered  on  minutes 240 

to  be  tried  by  the  court 240 

court  must  allow  or  disallow ' 241 

decision  to  be  entered  by  clerk 241 

effect  of  allowance & 242 ,  243 

To  trial  juror  : 

kinds  of  challenge 359 

to  individual  juror 359 

number  of  peremptory  challenges  allowed  (a) 360 

in  joint  trials  {b) 360 

may  waive  right  (a) 361 

when  not  waived  (b) 361 

what  irregularity  is  material  (a) 862 

sufficient  grounds  {e,  d  and  e) 862 

where  two  sets  of  jurors  are  drawn  (/) 362 

time  of  .drawing  {g) 362 

must  be  before  jurors  are  sworn  (A) 362 

answer  need  not  be  verified  (i) 862 

withdrawing  challenge  {j) 362 

cannot  be  alternative  (a) 363 

verification  of  challenge  (a) 864 

answer  need  not  be  verified  (5) 864 

objection  must  be  taken  promptly  (a) 869 

and  before  the  juror  is  sworn  \b  and  c) 869 

may  be  allowed  after  juror  is  sworn  (c) 371 

matter  of  discretion  with  court  (d) 371 

relationship  (a) 374 

how  tried  (6) 374 

interest  of  party  {c) 374 

want  of  freehold  (rf)      374 

property  qualifications  (c) 374 

alienage  (/ ) 374 

what  is  sufficient  to  sustain  challenge  (h) •iT4 

defined,  kinds  of 359 

to  individual  juror o59 

defendants  tried  together  must  sever 360 

to  the  panel,  defined 361 

upon  what  founded 362 

departure  from  forms  prescribed  by  Code  of  Civil  Procedure  for  draw- 
ing  862 

intentional  omission  of  sheriff  in  summoning  jurors  drawn 862 

must  be  taken  before  juror  is  sworn 363 

must  be  in  writing 363 

exception  to  challenge 364 

id. ,  must  be  entered 364 

trial  of,  by  court 364-366 

withdrawal  of  exception  allowed 365 

amendment  of  challenge 365 

denial  of ,  to  be  entered 3G(i 

who  may  be  examined  on  trial  of 367 

if  allowed,  jury  discharged 368 

if  disallowed ,  jury  sworn 868 

G 
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CHAUiKKOB  —  Continued. 

To  trial  juror — Cont inned.  Sedlon. 

defendant  to  be  informed  of  his  right  to 309 

may  be  taken  bj  people  or  defen<£uit 370 

peremptory  subd.  1,  370 

for  cause subd.  2.  370 

must  be  made  before  juror  is  sworn 371 

court  may  set  aside  juror 371 

peremptory,  defined , 372 

number  allowed,  capital  cases 373 

other  cases subd.  2,  3,  373 

for  causes  defined    874 

id.,  is  either  general  or  particular 374 

ffeneral  causes  of,  enumerated 375 

for  conviction  of  felony .' 375 

for  want  of  qualifications 375 

particular  causes  of    376 

defendant's  bail  (a) 379 

impartiality  necessary  (6) • 376 

bias  and  opinion  (e  to  A,  incl.) 376 

implied  bias  defined 376 

consanguinity  or  affinity 377 

relationship  (a  and  e) 377 

adverse  party  in  civil  action 377 

grand  juror • 377 

trial  juror 377 

conscientious  scruples 377 

actual  bias 378 

exemption  from  service 379 

causes  of 380 

actual  bias ,  how  stated 380 

may  be  stated  orally 380 

mgst  be  entered  on  the  minutes 380 

exceptions  and  denial 381 

manner  of 381 

may  be  amended 381 

trial  of,  by  court 382 

if  allowed,  juror  discharged 382 

juror  may  be  examined  on 383 

i)ound  to  answer  questions 883 

other  witnesses  may  be  examined 384 

rules  of  evidence  on 884 

order  of  taking 885,  386 

exceptions  in 455 

minutes  of 485 

in  courts  of  special  sessions 707 

Challengm  to  the  Array  of  Grand  Juorb  : 

not  allowed 238 

Challbnoes  in  Special  Sessions  : 

same  as  on  trial  of  indictment 707 

Character  : 

of  habitual  criminal,  may  be  shown  by  prosecution 518 

Charge  : 

to  be  read  to  defendant  in  special  sessions 699 

Charge  to  Grand  Jury  : 

must  be  delivered  by  court,  when 248 

certain  sections  of  the  act  to  be  read 248 

or  copy  thereof  given  to  jurors •....  248 

information  and  instruction  in 248 

violations  of  particular  statutes  need  not  be  specially  charged 248 
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Chargb  to  Trial  Jury  :  Section. 

bj  court,  when Bubd.  5,  388 

must  ioBtract  jury  that  they  are  sole  judges  of  fact,  if  requested. . . .  4^ 

exceptions  may  be  taken  to \ 45/> 

id.,  for  refusal  to  charge 455 

erroneous,  ground  for  new  trial 4(>5 

Child  ;  ^ 

security  for  appearance  as  witness  may  be  required  by  magistrate. . .  217 

when  a  vagranf 887 

id.,  proceeding  against 889 

id.,  commitment  of ...  888 

complaint  against  888 

not  attending  school .' 887 

found  begging,  how  disposed  of 893 

Cities  : 

courts  of.     (See  City  Courts.) 

recorders  in,  may  hold  special  sessions 63 

police  justices  in,  jurisdiction 74 

id.,  salary  of,  fixed  by  common  council 78 

police  in,  organization,  etc 100 

mayors  of,  to  preserve  peace  at  public  meetings 101 

id.,  may  command  rioters  to  disperse 106i 

id.,  may  command  posse  comitatus. 107 

recorder  may  order  out  militia,  when Ill 

id.,  may  order  out  militia Ill 

police  in,  to  be  notified  of  conviction  of  habitual  criminal 511 

bail  for  felony  in 500 

notice  of  application  for,  required 660-571 

district  attorney  may  waive  notice 571 

notice,  what  to  contain 571 

justification  of  sureties  in 571,  572 

City  Court  of  Brooklyn: 

criminal  jurisdiction  of 26 

id.,  same  as  oyer  and  terminer  in  Kings  county subd.  1,  26 

may  remand  indictment  to  sessions subd.  2,  26 

prosecution  of  forfeited  recogpaizances  in subd.  3,  26 

any  one  of  the  judges  of,  may  hold  criminal  court 27 

City  Courtr  : 

in  Albany.     (See  Special  Sessions  in  Albany.) 
in  Buffalo.     (See  Superior  Court  of  Buffalo.) 

of  cities 11 

city,  of  Brooklyn , 11 

superior,  of  Buffalo 11 

mayor's,  of  Hudson 11 

recorder's,  of  Oswego, 11 

recorder's,  of  Utica 11 

city,  may  send  indictments  to  oyer  and  terminer 33,  34 

city,  continuance  of  term 36 

oyer  and  terminer,  may  send  indictment  to  city 35 

City  Judge  of  New  York  : 

hold  court  of  genera]  sessions 53 

appointment  of  officers  by 55 

may  order  expenses  paid 616 

CrviL  Action  : 

counsel  in % 8 

causes  of  challenge 862,  375 

disobedience  to  subpoena 619 

must  attend  within  reasonable  time  (a) 61 !) 

need  not  obey  defective  subpoena  (6) 61i) 

unimportant  defect  (c) , 619 

sickness  (^) 619 

non-payment  of  fees  (h) 610 
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Civil  Dbath  :                                                                                         Section, 
of  defendant  in  jadgment  of  ontlawry 819 

Civil  Oppicers  : 

may  be  impeached 12 

Civil  Rights  : 

forfeiture  of 818 

how  restored 824 

Clerk: 

of  police  court 12 

of  oyer  and  terminer  in  sessionB 25,     47 

removal  of 132 

of  grand  jury  250 

arraign  prisoners 309 

to  give  notice  of  bail 405 

make  return  on  appeal 4^ 

to  take  verdict  of  jury 451 

to  issue  bench  warrant SOO,  476 

to  enter  judgment  of  conviction 485 

.    to  prepare  and  file  judgment-rolls 485 

to  receive  notice  of  appeal 522 

to  issue  subpoenas  for  defendant 611 

to  file  return  on  commission 654 

to  furnish  copies 656 

(See  County  clerk.) 

Clbrk  op  the  Court  op  Appealb: 

return  to  be  filed  with  on  appeal 532 

Cli;rk  op  Court  por  Trial  op  Imfbachkbnts  : 

clerk  of  senate. . .' 15 

to  keep  seal  of  said  court 16 

to  administer  oath  to  members  of  court 18 

to  sign  process  of  court 20 

compensation  of 20 

Client: 

when  may  be  challenged  as  trial  juror subd.  2,  377 

Closing  Argument: 

on  appeal,  defendant  entitled  to 540 

Code  oy  Civil  Procedure  : 

terms  of  Buffalo  superior  court  fixed  by 20 

trial  jury  to  be  formed  as  prescribed  in 358 

challenge  to  thd  panel,  if  not  followed 862 

competency  of  jurors  determined  by 375 

disobedience  to  subpoena,  published  as  prescribed  by 619 

commission  to  inquire  into  sanity  of  defendant  must  take  referee*8 

oath  as  prescribed  by 658 

Code  op  Criminal  Procedure  : 

title  of 1 

divisions  of 2 

not  retroactive  in  its  effect  unless  so  declared 954 

meaning  of  terms  used  in 955-961 

construction  of 963 

to  take  effect  when ' 963 

Commission  : 

examination  on 636,  637 

only  for  non-resident  witness 636,  637 

defined  ;   contents 638 

application  for  ;  contents 639 

ia.,  where  made 640,  641 

id.,  notice  to  district  attorney - .  643 

order  for 648 

stay  of  trial  on 644 
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Commission  ^  Continued.  Section. 

interrogatories,  and  settlement 645 

id.,  notice  to  district  attorney  of 645 

cross  interrogatories  in 646 

what  may  be  inserted  in 647 

settlement  of  interro^tories 648 

return  of,  directions  as  to \ 649 

how  executed     650 

copy  section  650  to  be  annexed  to 651 

return  of,  how  made 652,  653 

when  and  how  filed 654 

return  of,  by  mail .  .^ 655 

to  be  open  to  inspection 656 

copies  of,  on  payment  of  fees 656 

to  be  read  in  evidence 657 

objections  to 657 

Commissioners  : 

to  examine  witnesses,  duties  of 650 

Commissioners  of  Charities  and  Corbction  : 

costs  against,  how  paid ' 873 

in  New  York  city 881 

as  to  bef  ging  children ', 893 

may  bind  out  disorderly  minor 910 

approval  of  support  by 914,  915 

security  for  support 924 

may  sign  indentures  of  apprentices 939 

COMMITTBBg  OF  LUNATICS  : 

court  of  sessions  may  compel  support  of 89 

Commitment  : 

of  defendant  for  examination 192 

form  of 193 

proceedings  after,  before  indictment 222-267 

of  defendant  on  conviction 487-489 

Common  Council  : 

may  fix  salaries  of  police  jasticee 78 

Common  Pleas,  Court  of  : 

judge  of,  may  hold  general  sessions 58 

may  remit  forfeiture  of  bail 597 

imposed  by  special  sessions 740 

(Bee  Court  of  Common  Pleas.) 

Common  Prostitute  : 

when  a  vagrant 887 

Compelling  Attendance  : 

of  grand  jurors 232 

of  witnesses 608-618 

how  enforced 619 

in  special  sessions 729 

of  jurors  at  special  sessions 730 

(See  Jurors ;  Witnesses.) 

Compensation  : 

of  members  of  courts  of  impeachment 20 

of  clerks  of 20 

of  police  justices 78 

id.,  cannot  retain  fees. 78 

of  clerk  of 200 

of  witnesses  in 394 

of  commissioners 656 

none  to  witnesses,  and  jurors  in  special  session 731 

of  coroners .^ 790 

of  public  oificers  returning  f ngitivea 837 
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Competency  ot  Jurohs  :  Section. 

determined 358,  362,  375 

Complaint  : 

against  person  to  keep  peace 85 

of  warrant  of  arrest • 168 

against  habitual  criminal 513 

for  search  warrant 793 

against  father  of  bastard 841 

against  vagrant 890 

against  disorderly  persons 900 

to  obtain  support  of  poor  persons 915 

against  masters,  servants,  apprentices , 927 

(See  Information.) 

Complainant  : 

in  special  proceedings  defined 950 

Compounding  Crimes.    (See  Compromise  of  Crimes.) 

Compromise  of  Crimes  : 

misdemeanor  may  be  compromised 663 

id.,  exceptions 663 

how  compromise  effected 664 

order  of  court  for  discharge  on 664 

payment  of  costs  on 664 

is  bar  to  future  prosecution 665 

no  crimes  can  be  otherwise  compromised 666 

after  conviction  (a) 664 

trial  for  compounding  felony  {b) 664 

note  given  in  settlement  void  (c) 664 

Conclusion  of  Facts: 

jury  must  find,  on> special  verdict 443 

Conditional  Examination  : 

of  witness  unable  to  give  security 8,  219 

cannot  be  had  of  accomplice  or  prosecutor 220 

when  may  be  had 620 

in  what  cases 8,  621 

application  for,  on  affidavit 622 

what  to  contain 622 

where  to  be  made ' 623,  624 

notice  of,  to  district  attorney,  manner  of  taking 625 

order  for,  what  to  contain 625 

id.,  may  direct  manner  of  taking 626 

examination  on  order  for 627 

when  not  to  be  had 628 

testimony ,  how  taken 629 

depositlDn  to  be  retained 630 

when  may  be  read  in  evidence 631 

when  to  be  excluded 632 

what  objections  may  be  taken  on  reading 633 

attendance  of  witness  may  be  enforced  by  subpoena 634 

disobedience  of  witness  on,  how  punished 619,  635 

probable  absence  of  witness  {a) 621 

foreign  witness  (6) 621 

when  taken  (c) 621 

pregnant  female  {d) 621 

infirm  witness  («) 621 

continued  absence  (/) 621 

invalid  (^)..    621 

evidence  of  continued  absence  (A) 621 

when  witness  has  returned  (t) 621 

affidavit  should  state  what  (a) 622 

application  must  be  made  in  good  faith  (p) 622 

kjnty  of  non-attendance  (c) 622 

"»f  right(d) 632 
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OONDITTONAL  EXAMINATION  —  Continued.  Section. 

drift  of  evidence  {e) 622 

materiality  of  evidence  (/) 622 

defective  aflldavit  {g) 632 

deposition  must  be  read  to  witness  (a) 629 

judge  need  not  examine  witness  personally  {h) 620 

certificate  of  judge  (<;) 629 

defective  depositions  {d) 629 

'    may  be  filed  '*  nunc  pro  tunc  "  (a) 630 

defective  certificate  {c) 631 

right  of  cross-examination  (a) 682 

consent  (6) ; 65i2 

objections  to  notice  (c) 632 

when  deposition  suppressed  {d) 632 

refusal  of  witness  to  answer  {e) • .  • .  632 

Confession  : 

of  defendant  may  be  given  in  evidence 895 

id.,  unless  made  under  influence  of  fear,  eit 395 

not  sufficient  alone,  to  convict 895 

of  vagrancy 891 

by  disorderly  person  sufficient  to  convict 901 

statement  after  crime  (a) 895 

silence  of  prisoner,  effect  of  (&) 895 

confession  of  marriage  in  bigamy  (c) 895 

in  blasphemy  {d) 395 

in  misdemeanor  U) 895 

confession  of  co-aefendant  (/) 395 

parol  confession  (g) 895 

statement  made  not  under  arrest  (h) 895 

when  suspected  (i) 895 

when  not  admissible  (j) 395 

custody  of  prisoner  excludes  (k) 395 

lawful  arrest,  effect  of  (0 895 

evidence  of  confession  (m) 395 

confession  on  promise  (<?) 895 

previous  promise  (p) 395 

on  threats  {g) 895 

on  favor  (r) 895 

by  fraud  («) 895 

by  artifice  (0 895 

evidence  growing  out  of  confession  (t^) 895 

collateral  facts  (v) 395 

additional  proof  (x) 895 

declarations  of  prisoner  (y) 895 

involuntary  statement  (e) 895 

Confirmation  :  , 

of  seizure  of  property  of  absconding  parent 923 

Confronting  : 

of  witnesses  with  defendant 8 

(See  Conditonal  Examination.) 
Consanguinity  : 

particular  cause  of  challenge 877 

C>ONSCIBNTIOUS  OPINIONS  : 

against  capital  punishment 877 

means  of  exemption  from  jury  service 877 

Consent  : 

of  defendant  for  jury  to  take  exhibits 425 

of  district  attorney 425 

Conspiracy  : 

evidence  of 398 

evidence  receivable 398 
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CJONSPTRACT — Continued.  Section. 

previouEi  conspiracy  (a) - 398 

overt  act  necessary  (&)... 398 

Constable  : 

is  peace  officer 154 

may  execute  warrant  of  arrest 155 

or  bencli  warrant 301 ,  477 

may  search  habitual  criminals 514 

may  serve  subpoena 614 

to  summon  jurors     703 

may  execute  judgment 725 

or  coroner's  warrant 781 

or  search  warrant 791 

may  arrest  fugitive 829 

or  father  of  bastard 841 

or  vagrant .' •. 890 

or  disorderly  person 900 

or  master  or  apprentice ' 928 

(See  Peace  Officer.) 

CONSTITDTION  : 

provisions  of,  regarding  removal  of  justjices 11 

CONTKBiPT : 

juror  in  contempt 243 

on  second  application  for  stay,  etc 350 

disobedience  of  subpoena 619 

conditional  examination ' 635 

in  special  sessions 729 

in  special  proceedings 952 

Contempt  op  Court.  (See  Contempt.) 

Contrary  to  Law  : 

verdict,  new  trial  on ,   465 

Conviction  : 

no  second  prosecution  after 9 

former  trial,  effect  of  (a) 9 

autrefois  convict  (c) 9 

illegal  verdict  (d) 9 

must  be  put  in  jeopardy  (e) 9 

stealing  same  goods  (/) 9 

coi;iviction  in  special  sessions  {g) 9 

when  not  a  bar  (A) 9 

intent  (t) 9 

effect  of  nolle  pros,  (n) 9 

no  new  trial  after  acquittal  {o) 1 9 

nor  writ  of  error  (p) *. 9 

cannot  be  retried  after  sentence  {q) 9 

after  reversal  (r) 9 

after  disagreement  of  jury  {t) 9 

on  arrest  of  judgment  («) 9 

effect  of  repealing  law  {x) 9 

conviction  on  one  count  {y) 9 

on  defective  indictment  (z) 9 

court  of  sessions  may  review 39 

of  felony,  ground  of  challenge 375 

of  habitual  criminal 510,  518 

of  master  of  vessel 674 

of  disorderly  person .901,  903 

for  public  nuisance 953 

id.,  abatement  of , 953 

on  confession  395 

statement  after  crime  (a) 395 

silence  of  prisoner.  (&)  (See  ConXesBion.) 895 
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Conviction  —  Continaed.  Section. 

for  treason,  evidence  of 896 

for  conspiracy.    (See  C/onspiracy,  898.) 

on  testimony  of  accomplice 899 

caution  re^rding  it  (a) 899 

corroboration  of  (ft) 899 

discretion  regarding,  by  court  (c) 899 

credibility  of,  for  jury  to  decide  («) 899 

oo^efendant's  evidence  (/)    899 

extent  of  corroboration  required  {g) 899 

when  evidence  insufficient,  court  may  advise  jury  to  acquit 410 

for  crime  necessarily  included  in  crime  charged  in  indictment,  may  be 

had 445 

verdict  of,  may  be  reconsidered 447 

stay  of  proceedings  on  appeal 52&-52d 

bail  before 554 

ball  after 555,  556 

id.,  judgment  of  outlawry,  on 814-818 

on  confession  of  vagrant 891 

on  confession  of  disorderly  person 901 

certificate  of.    (See  Certificate.) 

CJONVICTB : 

warrant  for  execution  of 491 

insane,  inquiry  and  proceedings 496 

pregnant  female,  proceedings 500 

when  habitual  criminals 510-514 

importing  foreign,  offense  of 674 

Ck)R0NER'8  Inquests  : 

jury,  when  summoned 773 

id.,  to  be  sworn 774 

witnesses  to  be  snbpcenaed  for 775 

physician  or  surgeon  at 775 

prisoner  cannot  cross-examine  (a) 775 

may  issue  process  (6) 775 

Buffalo  police  justice  (c). .  .♦ 775 

who  may  be  present  at  inquest  (d) 775 

party  suspected  not  to  be  present  («) 775 

expense  of  chemical  analysis  (/) 775 

coroner  personally  liable  {g) 775 

second  inquest  (a) 777 

witness  compelled  to  testify  at .' .  776 

id.,  disobedience,  how  punished 776 

verdict,  how  rendered 777 

testimony  to  be  written  and  filed  778 

if  defendant  arrested,  testimony  delivered  to  magistrate 779 

warrant  for  arrest  of  party  charged  after 780 

form  of  warrant 781 

how  warrant  executed 783 

id.,  proceedings  on  arrest 788 

duly  of  clerk 784 

coroner  to  deliver  money,  etc.,  to  treasurer 785 

id.,  action  to  be  brought  for  failure 785 

id.,  duty  of  county  treasurer 786 

deceased's  money  to  be  paid  to  representatives 787 

supervisors'  duty  in  auditing  coroners'  account 788 

special  provision  relating  to  New  York  city 789 

compensation  of  coroners 790 

CoRONBRB'  Juror: 

ground  of  challenge,  when 877 

CORFORATIONB : 

proceedings  against 675,  683 

information  against 675 

1) 
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Corporations — Contmaed.  Section. 

fiammons  to  be  issued  against 675 

id.,  form  of 676 

sammons,  when  and  how  served. 677 

examination  of  charge  against 678 

id.,  certificate  of  magistrate 679 

id.,  proceedings  thereon  bj  grand  jury 680 

indictment  against 680,  681 

plea  to  id.,  how  put  in 835,  681 

conviction  of 681 

fine  on,  how  collected 682 

included  in  term  '*  person  " 955 

Corpus  Delicti: 

must  be  proved  before  conviction  on  confession 895 

(See  Confession  and  Conviction.) 

CORRBCTION  OF  JUDOICBNT  : 

bj  appellate  court 543 

Corroboration  : 

of  testimony  of  accomplice 399 

(See  Accomplice  and  Conviction,  and  notes  thereto.) 

Costs  : 

on  forfeiture  of  bail 598 

on  compromise  of  crime 664 

prosecutor  may  be  compe  led  to  pay 719 

or  be  committed 720 

in  bastardy  case 885 

(See  Bastards.) 

Counsel  for  Defendant: 

matter  of  right 8 

time  to  send  for,  allowed 189 

may  be  present  at  examination 203 

may  inspect  deposition 205 

may  plead  to  indictment  for 297 

misdemeanor ^ 297 

not  so  in  felony  cases 297 

assignment  of,  by  court 306 

when  ground  for  challenge 377 

must  sum  up  first 388 

may  consent  to  discharge  of  jury 428 

when  notice  of  appeal  may  be  served  on 524 

notice  of  argument,  when 537 

number  allowed  on  argument 540 

entitled  to  close  argument 540 

for  indicted  corporation 681,  335 

may  be  present  on  inquiry  into  insanity 638 

Counsel  fob  Prosecutor: 

may  be  present  at  examination 203 

before  magistrate 203 

may  inspect  depositions 205 

when  ground  of  challenge 377 

(See  District  Attorney.) 

COUNTERFEITINO : 

label,  etc 56 

COUNTS: 

in  indictment 279 

COUNTY: 

Fulton  and  Hamilton  deemed  one 21 

courts  of  oyer  and  termineer 21 

courts  of  sessions  in . . : 37 

expenses  of  accommodations  of  jury 423 
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Couin'T  Clerk-  Section. 

is  clerk  of  oyer  and  terminer  and  Beflsions 25,    47 

id.,  except  in  New  York  county ....  25,    47 

is  clerk  of  Albany  special  Bessions 72 

drawing  of  grand  jurors  by 280,  231 

(See  Clerk.) 

County  Courts.  (See  Courts,  County.) 

County  Jail* 

grand  jury  to  have  free  access  to 261 

sheriff  to  commit  prisoner  to 488 

keeper  of,  to  return  list  of  disorderly  persons 908 

County  Judge: 

may  designate  justices  of  sessions 43 

id.,  terms  of  courts  of  sessions 45 

may  order  out  military  force Ill 

as  a  magistrate 147 

duty  of,  on  inquiry  as  to  sanity  of  convict 496 

to  be  present  at  execution  of  convict 507 

to  sign  certificate  of  death 508 

may  order  conditional  examination 624 

may  order  commission  to  issue 641 

(See  Magistrate.) 

County  Trbasttrer: 

to  receive  deposit  instead  of  bail 586 

to  give  certificate  of  deposit 586 

to  apply  deposit  if  forfeited 589 

to  pay  expenses  of  poor  witnesses 616 

to  receive  money,  etc.,  from  coroner 785 

how  to  dispose  of  coroner's  receipts 786,  787 

to  receive  money  in  bastardy  cases 881 

id.,  except  in  New  York 881 

Courts; 

of  original  criminal  jurisdiction  enumerated 11 

of  record,  enumerated 11 

what  not  courts  of  record  for  certain  purpose, II 

judges  of,  how  removed 13 

when  grand  jury  to  be  drawn  for 225,  226 

id.,  order  for,  to  be  entered  and  filed 227 

id.,  misdescription  of  title  of  court  in  order  does  not  invalidate 228 

may  order  additional  grand  jurors 230 

id.,  how  drawn 231 

id.,  in  certain  counties  may  be  summoned  from  bystanders 233 

may  order  new  grand  jury,  when 235 

must  allow  or  disallow  challenges 241 

must  appoint  foreman 244 

must  charge  grand  jury 248 

nature  of  charge 248 

must  advise  grand  jury • 262 

indictments  must  be  presented  to 272 

may  allow  amendments  of  indictmeutfl 293 

at  common  law  (a) 293 

change  of  name  allowed  if>\ 293 

when  may  be  set  aside  or  amended  {c) 293 

may  set  aside  indictment 313 

may  allow  demurrer  to  indictment 816 

may  allow  plea  to  be  withdrawn 337 

may  remove  indictment 844 

may  allow  challenges 859 

may  permit  additional  evidence 358 

may  advise  iury  to  acquit 410 

jury  bound  by  advice 410 

absence  of  proof  of  guilt  (a) 410 
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Courts  —  Continued.  Section 

direct  acqaittal  (5) 410 

cannot  direct  verdict  if  guilty  (c) 410 

to  decide  all  questions  of  law 417,  419 

may  discbarge  sick  juror 416 

may  adjourn  while  jury  is  out 431 

must  give  judgment  on  special  verdict 442 

may  grant  new  trial 464 

may  arrest  judgment 467 

pronouncing  judgment  by 483 

not  to  grant  reprieve 424 

may  take  bail 591 

may  issue  sobpoenas 6G9 

may  compromise  crimes 665 

may  dismiss  actions. 661 

may  give  judgment  of  outlawry 813 

powers  in  special  proceedings 957 

Court  of  Appeals: 

in  cases  of  impeachment  governor  may  require  opinions  of 494 

jurisdiction  on  appeal. . '. 519-549 

when  appeal  may  be  taken  to 619 

matter  of  right 520 

must  be  taken  within  one  year 521 

how  taken 622 

notice  how  served 623,  623,  624 

stay  on , .  528 

certificate  of  reasonable  doubt 528 

judgment-roll  on  appeal 532 

argument  in,  how  brought  on 536 

notice  of 637 

appellant  to  furnish  papers 538 

appeal  may  be  dismissed 538 

affirmance  by  default  in 539 

reversal  by  default  in,  not  allowed 539 

number  of  counsel  heard  in 540 

defendant  need  not  be  present 541 

technical  errors  disregarded 542 

proceedings  on  judgment  in 543,  549 

Courts,  City  ; 

general  provisions 88 

indictment  sent  to  oyer  and  terminer. 84 

may  be  remitted  back 84 

sessions  may  also  send  to  oyer 85 

may  continue  trial  beyond  term 86 

Court,  City,  op  Brooklyn  : 

jurisdiction  of,  defined 26 

by  whom  held 27 

Court,  Mayor's,  op  Hudson  : 

jurisdiction  defined  by  statute 31 

to  be  held  by  mayor 32 

Court  of  Common  Pleas,  New  York  : 

judge  of  may  hold  general  sessions 68 

may  remit  forfeiture  of  bail,  etc 597 

id.,  by  special  sessions. 740 

Courts,  County*. 

courts  of  sessions  held  in  same  place 45 

may  remit  forfeiture  of  deposit 597 

or  undertakincf  of  bail ^ 597 

id. ,  by  special  sessions .^. . 740 

id. ,  application  for,  how  made .' 598 

id . ,  when  granted,  terms 598 
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Courts  of  Oteb  and  Terminer  :  Section. 

one  in  each  county 21 

except  in  Fulton  and  Hamilton 21 

jurisdiction  defined 22 

to    inquire,  by   grand  Jury,   into   crimes  committed  or  triable  in 

county 22 

to  try  and  determine  such  crimes 22 

to  deliver  jail  according  to  law. 22 

to  try  indictments  found  in  courts  of  sessions,  or  general  sessions. ...  22 

id.  ,or  remove  from  any  court  thereto 22 

to  exercise  jurisdiction  of  indictments  transferred 22 

to  send  indictments  found  therein  to  court  of  sessions 22 

to  grant  new  trials  in  cases  tried  therein 22 

to  let  to  bail  any  person ,  on  any  charge  before  indictment 22 

composition  of  court 28 

in  New  York  county 28 

in  other  counties 28 

writ  or  process  of,  how  tested 24 

id.»  may  be  directed  to  any  county 24 

clerk  of  county  is  clerk  of 25 

id. ,  except  in  New  York  county 25 

city  courts  may  send  indictments  to 84 

grand  jury,  when  drawn  for 225 

groceedings  in ,  when  sixteen  jurors  do  not  appear 280,  281 

idictments  may  be  removed  from 844 

may  grant  new  trials,  when , 465 

Courts,  Police  : 

jurisdiction  defined 74 

election  of  justices  in  cities  and  villages 75 

justice  must  take  oath  of  office 76 

id.,  how  to  hold  office 77 

id.,  not  to  retain  costs  or  fees 7 78 

id.,  salary,  how  fixed 78 

salary  cannot  be  increased  nor  decreased  during  term 78 

Court,  Recorder's,  of  Utica  : 

jurisdiction  defined  by  statute 81 

to  be  held  by  recorder 82 

Court,  Recorder's,  of  Oswego  : 

jurisdiction  defined  by  statute 81 

to  be  held  by  recorder 82 

Courts  of  Record  : 

enumerated 11 

Courts  of  Sessions  : 

have  original  criminal  jurisdiction 11 

one  in  each  county 87 

jurisdiction  limited 87 

classified 38 

jurisdiction  defined 89 

may  transfer  indictments 40,  41 

by  whom  held 42 

justice  of  sessions  in,  by  whom  appointed 48 

county  judge  disonalified. . .-. 44 

when  and  where  neld 45 

terms  of 45 

same  as  county  court 45 

jurors  at 46 

county  clerk,  clerk  of. 47 

except  in  New  York 47 

process,  how  tested 48 

compensation  of  justice 49 

persons  giving  security  to  keep  peace 89 

grand  j  ury  in 226 
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Ck)UBTS  OF  Sessions  -—  Continued.  Section. 

may  grant  new  trial • 463 

indictment  in,  may  be  removed « 344 

new  trial?  only  in  cases  enamerated 463 

cannot  grant  reprieves , 495 

nor  suspend  execution  of  death 495 

judgments  of,  only  reviewable  on  appeal 515 

may  order  conditional  examination 624 

also  on  commission 641 

may  hear  appeals  from  special  sessions    749 

may  grant  stay  on 753 

may  affirm  or  reverse  conviction 764 

may  order  new  trial  on 764 

new  trial  to  be  had  in  sessions 768 

may  hear  appeals  in  bastardy  cases 861 

also  regarding  fugitives,  etc 835 

jurisdiction  regarding  disorderly  persons 908,  909 

may  compel  support  of  poor  persons 915 

absconding  parent,  property  of 923 

as  to  apprentices 936,  940 

term  *'  sessions/'  includes  general  sessions 961 

Court  of  General  Sessions  in  New  York  City  : 

cx>ntiDued 50 

jurisdiction  defined 51 

divided  into  three  parts. 58 

who  may  hold 53 

when  and  how  held 54 

accommodations  for 55 

clerk  and  deputy  clerk  of 55 

interpreters,  etc 55 

stenographers,  etc 55 

clerk  of 55 

judge  of 53,  55 

case  may  be  removed  after  arraignment  {a) 51 

may  discharge  jury  (6) 51 

may  grant  new  trial  (c) 51 

may  transfer  indictment  (/) 51 

must  be  on  motion  {g) 51 

may  sentence  prisoner  {h) 51 

has  the  same  power  as  oyer  and  terminer  (t) 51 

may  continue  sessionsand  conclude  case  (a) 54 

COTTRTS  OF  Special  Sessions  : 

not  deemed  courts  of  record,  when 11 

other  than  in  New  York  and  Albany 56 

jurisdiction  defined 56 

jurisdiction  exclusive 57 

jurisdiction  limited 58 

jurisdiction  to  try  and  punish 59 

id.,  limitations 59 

in  Brooklyn,  jurisdiction 60 

in  Oswego* 61 

to  be  held  by  one  justice 63 

id. ,  unless  otherwise  provided ; 62 

recorder  of  city  may  hold 68 

in  New  York  city 64.  741 

jurisdiction  defined 64 

clerks,  stenographers,  interpreters,  etc.,  appointed  by  police  justices. .  65 

term  of  office  of  appointees 66 

when  held 67 

in  Albany 68-78 

id.,  jurisdiction  defined 68 

id.,  to  be  held  by  recorder  and  one  justice 69 

id.,  county  judge  may  hold  in  absence  of  recorder 
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Courts  of  Special  Sessions  —  Continaed.  Section. 

id.,  if  both  abseDt,  clerk  must  adjourn 70 

id.,  officers,  number  and  how  designated 71 

id.,  clerk  of  Albany  county  is  clerk  of .  72 

id.,  to  be  held  every  Tuesday 73 

history  and  powers  of  (a) 56 

when  county  judge  may  act  (&) 56 

may  discharge  jury  on  disagreement  {€) 56 

must  have  six  jurors  ifi) 56 

warrant  in  (^) 56 

court  need  not  advise  prisoner  of  his  rights  (a) 58 

what  sufficient  election  ifj) 58 

conviction  when  erroneous  (a) 59 

how  constituted  (a) 64 

conviction  by  two,  void  (6) 64 

must  waive  jury  (c) 64 

need  not  be  unanimous  (a) 69 

Proceedings  in : 

charge  to  be  read  to  defendant 699 

he  must  plead  thereto 699 

the  plea,  and  how  put  in 700 

court  must  try  issue  unless  defendant  demand  jury 702 

jury,  how  summoned 703 

returning  list  of  jury 704 

failure  to  return  jury  list,  how  punished 709 

proceedings  on  drawing 705,  706 

challenges  to  panel  or  jurors 707 

id.,  same  as  on  indictment  for  misdemeanor 707 

id.,  to  be  tried  by  the  court 707 

talesmen,  when  and  how  ordered 708 

jury,  how  constituted 710 

id.,  oath  to  be  administered 711 

trial,  how  conducted 712,  713 

verdict,  how  delivered 714 

discharge  of  jury  without  verdict,  when 715 

id.,  re-trial  in  such  cases 716 

judgment  of  fine  and  imprisonment 718 

id.,  extent  of 718 

acquittal,  proceedings  on 717 

prosecutor  may  be  ordered  to  pay  costs 717 

judgment  for  costs 720 

conviction,  certificate  of,  form 721,  722 

id.,  to  be  filed  in  clerk's  office 723 

id.,  conclusive  evidence  of  facts  recited 724 

judgment, by  whom  executed 725 

fine,  by  whom  received 726,  727 

fine,  to  be  paid  into  county  treasury 726,  727 

punishment  for  neglect  to  pay  fine  by 728 

waiver  of  right  to  jury  (a) 701 

must  be  an  express  waiver  (c) 701 

effect  of  election  {d) 701 

infant  may  waive  {e) 701 

must  request  to  be  tried  by  sessions  (6) 702 

must  elect  (d) 703 

must  have  jury  of  six  (a  and  e) 706 

jurisdiction  may  be  increased  by  statute  {d) 706 

common-law  right  to  jury  (e) 706 

contents  of  record  of  conviction  (/) 717 

pronouncing  sentence  (e) 717 

subpoena  by  court, 729 

disobedience  of 729 

jurors  punished  for  non-attendance 730 , 

fees 731 
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Courts  of  Special  Sessions— Continued. 

Proceedings  in  —  Continued.  Section. 

preliminary  examination 73d 

defendant  may  be  committed 733 

commitment  of  prisoner 734 

sentence  of 735 

defendant  may  be  bailed 736 

bail,  how  taken  and  by  whom T37 

effect  of  omitting  to  giro  bail  (tf) 742 

undertaking  in 738 

when  forfeited 739 

forfeiture,  how  remitted 740 

Appeals  from : 

judgment  reviewable  on  appeal 749 

for  what  causes  allowed 750 

how  taken 751 

allowance  by  judge «...  753 

discharge  of  defendant  on 753 

stay  of  proceedings  on 753 

undertaking  to  be  filed 753.  754 

affidavit  and  allowance 755 

when  appeal  deemed  taken 755 

return,  now  made 756 

how  compelled 757 

amended  return 758 

argument,  how  brought  on 759 

dismissal  of 760 

service  of  return  on  district  attorney ^ 761 

dismissal  for  failure  to  serve 761 

argument  on ,. 763 

to  oe  heard  on  original  return 763 

what  judgment  to  be  rendered 764 

to  be  entered  in  minutes 765 

on  affirmance 766 

proceedings  on  reversal 767 

new  trial 768 

appeal  from  affirmance 770 

bail  on 770 

judgment  of  supreme  court  final 771 

proceedings  on 773 

CoTJBT  OF  Special  Sessions,  Albany  : 

jurisdiction  of • 68 

bench  warrant  in r 68 

held  by  recorder  and  justice 69 

county  judge  may  hold,  when 69 

clerk  may  adjourn  court 70 

officers  of,  etc 71 

clerk  of ,  etc 73 

when  and  where  held 78 

Proceedings  on:  • 

how  court  to  proceed. 741 

trial,  if  defendant  requests 743 

or  omits  to  give  bail 743 

if  jury  demanded,  proceedings 743 

no  jury  trial 744 

subpoenas  for  witnesses 745 

fines  to  be  received  by  clerk 746 

or  sheriff 747 

transcript  of  conviction  need  not  be  filed *  748 

copy  of  minutes  conclusive 748 

act  amending.     (See  chap.  864,  Laws  of  1881.) 

must  expressly  waive  jury  (6) 743 
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Court  of  Bfbcial  Sbsbions,  Albany — Continaed. 

Proceedings  an  —  Continaed.  Section. 

effect  of  omitting  to  give  bail  ((Z) 743 

mast  be  three  justices  (a) 744 

conviction  bj  two,  illegal  (5) 744 

Court  of  Special  Sessions,  New  York  : 

j  urisdiction  defined 64 

officers,  how  appointed 65 

terms  of  office 66 

when  held 67 

Court  Superior,  of  Buffalo  : 

jurisdiction  defined 28 

bj  whom  held 29 

at  least  four  terms  of 30 

Court,  Supreme  : 

impeachment  and  removal  of  justice  of 13 

justice  of,  may  hold  ojer  and  terminer 23 

id.,  may  order  out  militia,  when Ill 

general  term  of,  may  remove  justices,  etc 133 

justice  of,  is  a  magistrate 147 

may  remove  indictment ^346 

when  indictment  to  be  tried  at  circuit  (a) *  346 

how  venire  changed  (6) 346 

when  fair  trial  cannot  be  had  {e) 346 

facts  and  circumstances  to  be  set  forth  (d) 346 

prisoner  must  make  clear  case  (/) 346 

convenience  of  parties  not  enough  {g) 846 

will  be  changed  on  motion  of  district  attorney  {h) 346 

on  appeal,  preference  given  to  criminal  cases  (a) 535 

must  be  noticed  (6) 535 

may  remove  indictment 846 

may  stay  trial  for  that  purpose 347 

id.,  must  indorse  decision  on  papers  presented 343 

must  cause  papers  on  stay  to  he  filed 343 

second  application  not  allowed 349 

proceedings  on  removal  of  indictment  by 351 

not  to  grant  reprieve 495 

not  to  suspend  execution  of  death  penalty 495 

duty  on  inquiry  going  as  to  sanity  of  convict 496 

may  issue  warrant  for  arrest  of  person  sentenced  to  death  after  time 

fixed  for  execution  has  passed 503 

id. ,  defendant  to  be  brought  before  general  term 503 

id.,  proceedings  thereon 504 

appeals  to,  by  defendant 517 

appeals  to,  by  people 518 

appeals  from,  to  court  of  appeals 519 

all  appeals  matter  of  right 520 

appeals  in,  to  be  taken  in  one  year 531 

appeals  from  and  to,  how  taken 533,  535 

appeal  by  people  does  not  stay  proceedings 536 

certificate  of  reasonable  doubt  operates  as  stay \ 537,  538 

stay  to  be  granted  on  notice,  when 539 

effect  of  stay 530,  531 

judgment-roll  on  appeal  to,  where  filed 533 

appeal  to,  how  brought  to  argument 535 

notice  of  argument  in 537 

appellant  to  furnish  papers  in,  on  appeal 538 

proceedings  therein 539,  540 

defendant  need  not  be  present  on  argument  of  appeal 541 

judgment 542,  549 

bail  may  be  taken  by,  when 550--559 

id.,  proceedings  on  taking 554-577 

E 
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Court,  Suptieme  —  Continued.  Section. 

indorsement  bj,  on  subpcena ...  618 

may  order  conditional  examination 6^ 

may  issue  commission 641 

appeals  to,  from  court  of  sessions,  on  judgment  of  special  sessions  . .  770 

appeal  in  special  sessions : 770 

appeals  to,  on  judgment  of  special  sessions 770 

judgment  of,  final 771 

id.,  proceedings  thereon 772 

(See  Magistrates.) 

Court  for  the  Trial  op  Impeachments; 

i*  urisdiction  defined 13 
LOW  composed 13 

presiding  judge 14 

clerks  and  officers - 15 

seal  of  the  court 16 

time  of  holding 17 

oath  of  members 18 

no  member  to  act  till  sworn 18 

adjournments 19 

writ  and  process 90 

compensation  of  members 20 

proceeding  on  trial 118-131 

articles  of  impeachment 118 

id . ,  copy  to  be  served  on  defendant 119 

id.,  service,  how  made 120 

id.,  proceedings  on  default 121 

if  defendant  in,  appears  he  must  answer 129 

objection  or  denial  in,  by  defendant 123 

id.,  proceedings  thereon 124 

two-thirds  necessary  to  convict  in 125 

resolution  of  judgment  in 126 

id.,  on  adoption  becomes  judgment 127 

nature  of  judgment  by 128 

officer  impeached  not  to  act 129 

impeachment  of  president  of  senate 130 

j  udgment  no  bar  to  prosecution 131 

Crime  : 

no  punishment  for,  but  on  conviction 3 

must  be  prosecuted  by  indictment 4 

id . ,  exceptions  to  rule  enumerated 4 

proceedings  to  punish,  defined 5 

(See  Criminal  Action.) 

party  prosecuting,  plaintiff 6 

party  charged  with,  defendant •  7 

rights  of  defendant 8 

(See  Defendant.) 

no  second  prosecution  for 9 

(See  Conviction.) 
defendant  not  to  be  unnecessarily  restrained 10 

Jurisdiction  of  courts : 

courts  having  jurisdiction  of 11 

cognizable  by  oyer  and  terminer 22 

by  city  court  of  Brooklyn , 26 

by  ^superior  court  of  Buffalo 28 

by  other  city  courts 31 

by  courts  of  sessions 39 

by  courts  of  general  sessions 51 

by  courts  of  special  sessions 56 

exclusive  jurisdiction  over 57 

by  special  sessions,  New  York 64 

by  special  sessions,  Albany 68 

by  police  courts 74 
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Crimb  —  Contiaaed. 

Prevention  of:  Section. 

resistance  to  commiBsion  of 79-81 

how  prevented , 82 

security  to  keep  the  peace ...   •  ...  84-99 

impeachment,  not  a  bar  to  prosecution  for 181 

Local  jurisdiction  of: 

person  leaving  state  with  intent  to  commit 133 

committed  in  two  counties. ...  134 

on  or  near  boundary  line    135 

on  vessel  or  railroad 137,  138 

libel  in  newspaper 138 

when  within  foreign  jurisdiction 139 

determination  in  another  county,  a  bar 140 

Limitations  of  actions  for : 

murder •••••  141 

other  crimes 142 

if  defendant  absent  from  state 143 

when  indictment  deemed  found 144 

Information  : 

'Mnformation  '*  for,  defined 145 

"  magistrate  "  defined 146 

id.,  **  enumerated  " 147 

Warrant  of  arrest  for.    (See  Warrant  of  Arrest.) 

Examination  of    (See  Examination.) 

Indictment  for : 

libel,  indictment 289 

forgery 290 

perjury •. 291 

(See  Indictment.) 
Trial  for  : 

treason,  evidence  required 896,  897 

outlawry  on  condition 814,  826 

conspiracy 398 

on  testimony  of  accomplice 899 

on  confession  of  defendant 895 

(See  Trial.) 
Bail  on  : 

punishable  with  death  not  bailable 552 

other  cases 553 

(See  Bail.) 
Criminal  Action: 

defined 5 

Earties  to,  how  designated 7 

ow  prosecuted 6 

entitled  to  speedy  trial    5 

entitled  to  counsel 8 

to  produce  witnesses 8 

defendant  not  compelled  to  testify 10 

must  answer  in  certain  cases  (a) 10 

ordinary  rules  of  evidence  apply  (b) 10 

may  decline  to  answer  (e) 10 

courts  having  jurisdiction  of 809 

Time  of  commencing 142 

in  murder  cases 141 

when  defendant  is  absent  from  state 143 

when  deemed  commenced 144 

Jurisdiction  of : 

persons  leaving  state  to  commit  crime 133 

crime  committed  in  one  state  not  recognised  in  another  (a) 133 
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Criminal  Action  —  Continued. 

Jurisdiction  of —  Con  tinned.  Section. 

committed  in  two  counties • 134 

on  or  near  boundary  of  counties 135 

on  board  vessel,  etc 136,  137 

vessel  (a) 136 

steamboat  (b) 136 

canal  (c) 186 

railroad  train  (a) 137 

libel  in  newspaper 138 

crime  within  foreign  jurisdiction 139 

within  jurisdiction  of  another  county 140 

id.,  when  a  bar 140 

arrest  in.    (See  Arrest.) 
examination  in.    (See  Examination.) 
indictment  in     (See  Indictment.) 

Removal  of : 

writs  for  removal  abolished 348 

how  removed >  344 

id.,  application  and  order 346,  348 

stay  of  proceedings  on 347 

proceedings  on  order  for •  t  #  •  • 850,  358 

Trial  qf.    (See  Trial.) 

Bailin.    (See  Bail.) 

Appeals.    (See  Appeal.) 

Appeals  in : 

writs  of  error  and  certiorari  abolished. 515 

mode  of  reviewing  judgment  in 615 

appellant  defined , .  .^. 616 

respondent  defined • 616 

title  of,  not  changed  on  appeal 616 

Arrest  in.    (See  Arrest.) 

Examination.    (See  Examination.) 

Indictment.    (See  Indictment. ) 

Trial.    (See  Trial.) 

Dismissal  of : 

on  failure  to  indict. 667 

on  failure  to  try  indictment] 668 

when  ordered 668 

court  may  order  continuance  for  cause 669 

defendant  discharged  on 670 

bail  exonerated,  deposit  refunded 670 

court  may  order  on  its  own  motion 671 

on  motion  of  district  attorney 671 

nolle  prosequi  abolished 67S 

none  other  than  provided  herein  ... 673 

bar  to  second  prosecution,  when 673 

not  bar  if  ofiense  be  felony ' 673 

Criminal  Contempts.    (See  Contempt.) 

Criminal,  Habitual  : 

when  convict  may  be  adjudged 510 

second  ofiense  (a) 510 

judgment,  how  entered 611 

id.,  copy  of,  to  be  circulated . .  611 

•  liability  of,  to  arrest , 512 

summary  arrest  of 612 

not  entitled  to  jury  trial  (a) 513 

as  disorderly  person 513 

in  possession  of  dangerous  weapons 513 
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Criminal,  Habitual  —  Continued.  Section. 

under  auspicious  circumstances 512 

evidence  of  character  of 513 

may  be  described  as,  in  indictment,  etc 513 

premises  of,  may  be  searched 514 

twice  in  peopardy  (6) 510 

Criminal  Statistics  •. 

district  attorney  to  furnish  statements  to  clerk .  041 

clerk  must  transmit  id. ,  to  secretary  of  state 943 

clerk  must  also  send  additional  statement 943 

must  send  copies  special  sessions  conviction 944 

sheriff  must  report  convictions  to  secretary 945 

what  sheriff's  report  must  contain , 945 

id.,  additional  report,  its  contents 946 

form  of  reports  required 947 

consequence  of  neglect  to  report 948 

regarding  provisions  to  be  published 949 

(See  Habitual  Criminals.) 

Cruelty  to  Animals  : 

offense,  jurisdiction  of  special  sessions 56 

exclusive  jurisdiction  over 57 

Cdmulativb  Evidbncb.    (See  New  Trial,  subd-  7,  465.) 

Custody  : 

retaking  after  escape  or  rescue  from 186 

discharge  from,  on  bail 192 

commitment  to,  on  examination 208 

of  witness 218 

defendant  in,  may  be  brought  in  for  arraignment 298 

on  bail  may  be  committed  to  actual,  when 306 

discharge  from,  on  setting  aside  indictment 317 

detention  in  like  case 818 

discharge  from,  on  allowance  of  demurrer 328,  329 

removal  of,  on  removal  of  indictment 352 

discharge  from,  on  discharge  of  jury 404,  409 

after  verdict 452 ,  453 

on  defense  of  insanity 454 

on  arrest  of  judgment 470 

in  special  sessions.    (See  Courts,  66.) 

(See  Bail ;  Appeal.) 

D. 

Dangerous  Weapons  : 

carrying  of,  by  habitual  criminal •  • . .  • 513 

searching  person  charged  with  felony  for 544 

Death  : 

of  witness,  deposition  read,  when 8 

warrant  for  execution 491 

of  surety  in  undertaking  of  bail 599 

id.,  defendant  may  be  recommitted  after 599 

inquest  in  cases  of  sudden 773 

under  suspicious  circumstances 773 

by  suicide 773 

likely  to  result  from  wound 773 

civil,  in  cases  of  treason 819 

Death  Penalty  : 

conscientious  scruples  against,  ground  of  challenge 877 

id.,  j  uror  cannot  be  compelled  to  serve 877 

warrant  for  execution 491 

time  of  execution 492 

in  cases  of,  papers  to  be  sent  to  governor 493 

id.,  governor  may  consult  judges 494 
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Death  Penaltt — Continned.  Section. 

id.,  governor  only  can  reprieve 495 

insanity  of  convict,  proceedingson 496-499 

pregnancy  of  female  convict  under 500 

id. ,  proceedings  on '. 500-502 

when  day  of  execution  has  passed,  proceedings ....  503 

id. ,  court  to  inquire  and  direct  execution 504 

moide  of  punishment c  505 

where  inflicted 506 

who  to  be  present  at 507 

certificate  of  execution  of 508 

when  execution  may  be  in  adjoining  county 509 

(See  Judgment.) 

Decision  : 

of  law,  defendant  may  except  to 419,  455 

of  judge  on  application  for  bail,  final  when 563,  566 

Default : 

judgment  of  affirmance  by,  on  appeal 547 

judgment  of  reversal  by,  not  allowed 547 

id.,  appeals  from  special  sessions 762 

Defective  Verdict.    (See  Verdict.) 

Defects  : 

in  judgment,  court  may  order  new  trial  for •.  468 

(See  Judgment.) 
Defendant : 

in  criminal  action,  defined 7 

RighU  of,  generaUy  : 

to  speedy  and  public  trial 8 

to  counsel 8 

to  produce  witnesses 8 

to  be  confronted  with  witnesses 8 

to  cross-examine  witnesses 8 

to  defend  in  person 8 

not  subject  to  second  prosecution 9 

not  to  testify  against  himself 10 

to  be  brought  before  magistrate 165 

how  long  prisoner  may  be  detained  (a) 165 

unnecessary  restraint 10,  172 

to  be  admitted  to  bail.     (See  Bail.) 
on  arrest.    (See  Arrest.) 

to  be  informed  of  cause  of  arrest 173 

to  move  to  set  aside  indictment .' 813 

to  demur  or  plead 821 ,  832 

to  have  indictment  removed ...  138.  343 

on  joint  trial  must  sever  challenges 860 

to  be  acquitted  on  reasonable  doubt 889 

presumed  innocent 389 

to  testify  in  his  own  behalf  in  all  cases 893 

confession  of,  when  receivable  in  evidence 895 

must  be  connected  with  crime 399 

may  be  convicted  of  crime  included  in  charge 445 

must  be  remanded  on  special  verdict  and  conviction 453 

to  take  exceptions,  when  ....   455 

to  exceptions 455 

to  new  trial 465 

to  new  trial,  when 465 

to  move  in  arrest  of  judgment    467 

sentence  to  death  of,  how  reprieved 495 

to  appeal 517 

need  not  be  present  on  argument  of  appeal 541 

to  give  bail..   560 

may  surrender  himself  if  on  bail 598 
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Defend  Am*  — -  Continaed. 

Rights  of ,  generaUy  —  Continued.  Section. 

on  bail,  may  be  re-committed,  when S06,  422,  509 

to  liave  subpoenas  issued 611 

to  conditional  examination  of  witnesses 620 

insanity  of,  inquiry  into 496,  658 

commission  and  proceedings  on 498,  659 

to  have  commission  for  witnesses 659 

in  special  sessions 749-771 

Before  magistrate.    (See  Examination.) 

On  trial,  after  indictment,    (See  Trial ) 

On  appeal.    (See  Appeal.) 

Defense  : 

of  insanity,  how  presented 336 

id.,  verdict  on,  to  state  fact 454 

(See   Pleading.) 

Definitions  : 

criminal  action ' 5 

magistrate 146 

challenge  to  the  panel 861 

peremptory  challenge 372 

challenge,  peremptory 372 

challenge  for  cause 374 

bias,  implied 376 

actual  bias 376 

general  verdict 427 

verdict,  special 438 

new  trial 403 

motion  in  arrest  of  judgment 467 

Erison , 50^ 
abitual  criminal 510 

respondent 516 

appellant '. 516 

admission  to  bail 550 

bail,  taking  of 551 

magistrate  in  bastardy  cases 842 

complainant  in  special  proceedings 950 

defendant 7,  950 

peace  officer 154,  960 

Of  terms  : 

•  *  persons  "  includes  corporation 955 

"writing,"  printing 9")6 

'*oath,*'  affirmation 957 

•  *  signature."  mark 958 

•  •  magistrate  " 959 

"  peace  officer  " 154,  960 

"  court  of  sessions'*  includes  general  sessions 961 

Degrees  : 

crime  consisting  of  different,  verdict  in  cases  of 444 

Delay : 

person  arrested  to  be  brought  before   magistrate,  without  unneces- 
sary   165 

Demand : 

of  trial  by  jury  in  special  sessinns 702 

of  return  of  fugitive  by  governor 8'^6 

no  fees  to  officer  for  procuring  id.,  on 837 

Demurrer : 

to  indictment,  when  put  in 322 

grounds  of 323 

how  put  in 324 
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DsicuRitER  — Continaed.  Section. 

when  disregarded 324 

when  heard 8^5 

judgment  on,  to  be  entered 326 

judgment  must  allow  or  disallow 826 

id.,  when  final ' 327 

re-submission  after  allowance  of 827 

proceedings  after  allowance  of 327-829 

pleading  after  disallowance  of,  effect  of  failure  to  plead  over 330 

what  objections  must  be  taken  by 83t 

effect  of  joining  several  misdemeanors  (a) 823 

misjoinder  of  counts  (&) 823 

when  district  attorney  must  elect  ((2) 823 

when  not  required  to  elect  Qt) 323 

former  acquittal  (^and  g) 323 

prisoner  need  not  be  present  In  court  823 

judgment  on  demurrer  not  reviewable  before  judgment  (a) 326 

even  if  both  parties  agree  to  it  (5) 326 

how  reviewed  (c) - 326 

cannot  be  reviewed  before  j  udgment 326 

Departure  : 

from  forms  of  pleading  invalidates,  when 684 

from  form  of  proceedings  invalidates,  when 684 

Deposit  instead  op  Bail  : 

refunded  on  arrest  of  judgment 470 

when  and  how  made 586 

certificate  of,  dischargeon 453,  475,  686,696-598 

after  bail 587 

bail  after 588 

application  of,  if  forfeited 589 

surplus  of,  refunded 589 

surrender  after , 500 

to  be  refunded  on  surrender  by  bail 593 

mode  of  obtaining  return  of 592 

forfeiture  of.  cases 598 

how  discharged 594 

how  disposed  of  on  forfeiture 596 

remission  of  forfeiture  of 597 

defendant  may  be  recommitted  after 599 

in  what  cases  by  whom 599 

contents  of  order 600 

arrest  thereon 601 

proceedings  on  arrest 602,  603 

new  bail  may  be  taken 603 

by  whom,  form  of 604,  605 

how  put  in 606 

by  Insane  defendant 660 

refunded  on  dismissal  of  action 670 

Depositions  : 

of  witness  for  people  when  read  on  trial 8 

on  examination  before  magistrate 194 

to  be  read  to  defendant  on  examination 194 

on  examination  before  magistrate 204,  208 

to  be  authenticated... 204,  208 

form  and  nature  of 204,  206 

how  kept  and  inspected 205 

defendant  entitled  to  copies  of 206 

to  be  returned  to  trial  court 221 

on  conditional  examination,  as  evidence 631,  639 

objections  to 633 

Description  : 

of  offense  in  warrant 151 
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DEBriUPTiON  —  Continned.  Section . 

id.,  on  indictment 265 

in  indictment,  of  person 281 

in  warrant,  etc,  of  habitual  criminal .....  613 

(See  MifldeBcriptioD.) 

Discharge  : 

of  defendant  after  judgment  on  appeal. 545 

on  dlBmissal  of  action 670 

DiSCHAKOE  OF  JURT  BT  COURT  : 

when  it  has  no  jurisdiction  of  crime 400 

when  facts  charged  constitute  no  crime 408 

on  failure  to  agree « .  425 

id.,  in  special  sessions 712 

Discretion  : 

bail,  matter  of,  when 653 

id.,  on  appeal , . .     555 

Dismissal  : 

of  charge  by  grand  jury,  effect  of 270 

of  appeal 533,  534 

of  criminal  action,  when  ordered 667 

before  indictment,  after,  id 668 

order  for 673 

Dismissal  of  Action  . 

for  want  of  prosecution , 667-669 

after  indictment .668,  669 

discharge  of  defendant  on 670 

exoneration  of  bail,  etc 670 

by  court  in  furtherance  of  justice 671 

nol.  pros,  abolished 672 

bar  to  further  prosecution  except  in  cases  of  felony 673 

Disorderly  Persons  : 

couTictions  of,  reviewable  by  courts  of'sessions 89 

classified  and  defined 899 

complaint  a^inst , 900 

warrant  agamst 900 

proceedings  against , , 900 

security  required  from. ...   901 

not  entitled  to  jury  trial  (a) 901 

id.,  former  nature  of 901 

must  proceed  summarily  ia) 901 

if  security  given  for,  to  be  discharged 902 

conviction  of 902 

certificate  of  id.,  form 903 

id.,  constitutes  record  of  conviction 903 

punishment  of 903 

undertaking  of,  when  forfeited 904 

id  ,  how  prosecuted,  proceeds 905 

new  surety  may  be  required  for 906 

when  committed,  how  discharged 907 

keeper  of  prison  to  return  list  of 908 

examination  by  court  of  sessions  in  cases  of 909 

court  of  sessions  may  discharge,  when 910 

id.,  may  order  confinement 911 

employment  to  be  provided  for,  on  conviction 912 

expenses  of  id 912 

sale  of  labor  of 913 

proceeds  of  id.,  to  be  accounted  for 913 

Disqualification  : 

of  justice  of  sessions,  appointment  in  place  of 43 

of  county  judge,  proceedings  to  be  transferred 44 

of  grand  jury 239 

of  trial  juror 375,  876,  377 

F 
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District  Attorney  : 

"OuUesof:  SectioQ. 

to  inform  court  of  breach  of  undertaking  to  keep  peace 98 

in  cases  of  riots • 115 

to  advise  grand  jury    2ft2 

to  attend  grand  jury 263 

to  have  access  to  grand  jury 264 

Duties  of: 

to  arraign  prisoners 809 

on  application  for  removal  of  indictment 346 

to  open  case  on  trial 388 

when  court  has  not  jurisdiction 403,  405 

to  attend  on  commission  on  insanity 497 

to  apply  for  warrant  on  death  sentence 503 

to  sign  certificate  of  execution 508 

on  application  for  stay  of  proceedings 529 

id  ,  for  bail,  in  cities 560.  571 

id.,  for  bail  on  appeal 584 

to  brinf  action  ^n  forfeited  undertaking 597 

on  application  for  remission  of  forfeiture  of  bail 598 

id.,  for  conditional  examination 625-628 

id.,  for  commission - 642>649 

id.,  for  pardon 695-^96 

to  apply  for  outlawry.  ■ 814 

on  arrest  of  fugitive  from  justice 888 

to  enforce  bastardy  undertakings 881 

to  furnish  criminal  statistics 941 

Powers  and  rights  of: 

may  be  present  at  examination  before  magistrate 203 

may  inspect  depositions  taken 205 

may  appear  before  grand  jury,  except  when  vote  is  being  taken 264 

may  issue  bench  warrants 68,  800 

may  consent  that  jury  take  exhibits 425 

may  consent  to  discharge  of  jury 428 

may  waive  notice  of  application  for  bail 571 

may  examine  sureties  on  oath 573 

may  issue  subpcBnas 609-610 

may  move  for  dismissal  of  action 671 

may  not  nol.  pros,  action 672 

on  appeals  from  special  sessions 759-762 

Notices  to : 

on  application,  for  removal  of  indictment 346 

on  return  of  jury  for  information 427 

on  application  for  arrest  of  judgment 469 

of  conviction  of  habitual  criminal 511 

of  appeal 523 

on  application  for  stay  of  proceedings 529 

id.,  for  bail  in  cities 560-571 

id.,  for  bail  on  appeal 584 

id.,  for  surrender  of  bail 592 

id.,  for  conditional  examination 625 

id.,  for  commission 642,  645 

id.   for  pardon 696 

Divisions  : 

of  this  code 3 

DOCKBTINO  : 

of  transcript  judgment  of  outlawry 8S0 

Door: 

outer,  etc.,  may  be  broken 175, 178,  799 

Doubt: 

jury  to  convict  of  lowest  degree  in  cases  of 390 
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Doubt — Continued.  Section. 

reasonable,  defendant  to  be  acquitted  on 889 

certicfiate  of,  on  appeal,  operates  as  staj. 527,  528 

(See  Reasonable  Doubt.) 

Dr  A  WINO ' 

of  grand  jury,  when 215-227,232 

irregularities  in,  ground  of  challenge 238 

Duelling  : 

offense  against  laws  of,  jurisdiction ^ 133 

DuBBSS.    (See  Confession.) 

E. 

Election  : 

of  defendant,  trial  at  special  sessions • 59,  211 

of  separate  trials 391 

Embezzled  Propebty.     (See  Property.) 

Entitling  Affidavits: 

in  criminal  actions 683 

in  special  proceedings  not  necessary 951 

(See  Affidavits.) 

Entry  of  Judgment  • 

sufficient  warrant  for  conviction 486 

copy  to  sheriff  on  conviction 486 

id. ,  no  other  warrant  necessary 486 

to  be  delivered  to  keeper  of  prison 489 

Erron^us  Name  : 

in  indictment,  effect  of 277 

on  arraignment 310 

Error : 

writs  of,  abolished 515 

technical,  disregarded  on  appeal 542 

id.,  in  pleadings,  effect  of 684 

id.,  other  proceedings 684 

Escape  : 

officer  may  use  force  on  attempt  to 174 

defendant  may  be  retaken  after,  at  any  time  or  place  in  state 186 

outer  door  may  be  broken,  etc 187 

Estate : 

of  absconding  parent  applied  to  support  of  family.  (See  Poor  Persons.) 

of  convicted  traitor  forfeited. 819 

(See  Escheat;  Outlawry.) 

Evidbnce  : 

before  magistrate,  objections  to 204 

receivable  by  grand  jury 255,  256 

id.,  not  bound  to  hear  defendants 257 

on  what,  indictment  should  be  found , 258 

what  evidence  necessary  (a) 258 

on  trial  of  challenge 384 

rules  of 392 

cross-examination  {a) 893 

rules  same  as  in  dvil  cases 392 

same  rules  of  evidence  (6) 393 

credibility  of  prisoner  (c) 393 

failure  to  testify  {d) 893 

amount  of  credibility  {e) 393 

jurv  may  regard  prisoner's  refusal  (/) 893 

baci  (haracter  {g) 393 

confession  when  receivable  as 395 

not  sufficient  alone  to  convict 395 

statement  after  crime  (a) 395 

silence  of  prisoner  {h) 895 
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Evidence — Continned.  Section. 

in  blaspbemj  (c) '. 395 

in  niiBQemeanor  {d) 895 

confession  of  co-defendant  («) 895 

parol  confession  (/) 895 

statement  made  under  arrest  (^ 395 

when  suspected  (h) 895 

custody  of  prisoner  (t) 395 

lawful  arrest  {j) 895 

evidence  of  (A;) 395 

bj  promise  {I) 395 

previous  promise  (m) 395 

by  threats  {n) 395 

on  favor  {o) 395 

obtained  by  fraud  {p) 895 

by  artificer^) 895 

evidence  growing  out  of  confession  (t/) 395 

additional  proof  {x) 395 

involuntary  statement , « • 395 

(See  Conviction.) 

on  trials  for  treason,  what  necessary 396 

must  correspond  with  allegations « 397 

conspiracy 398 

of  accomplice.    (See  Accomplice,  899.) 

court  may  advise  acquittal 410 

personal  knowledge  of  juror 413 

papers  and  exhibits  may  be  taken  by  jury 425 

also  notes  of  testimony 425 

exceptions  to  testimony 455 

must  not  be  received  out  of  court 465 

cumulative 465 

character  of  habitual  criminal 513 

depositions  on  conditional  examination 681 

when  excluded 631^-683 

on  action  of  bastardy  bond 883 

Examination  by  magistrate : 

defendant  to  be  informed  of  crime  against  him 188 

right  to  counsel , 188 

time  to  send  for • 189 

officer  must  go  for  counsel 189 

examination  or  bail «  190 

must  be  completed  at  one  session 191 

adjournments  regulated 191 

magistrate  must  have  prisoner  before  him  (a) 191 

crime  against  U.  S.  (6) 191 

form  of  commitment 193 

depositions  to  be  read 194 

witnesses  to  be  subposnaed 194 

must  be  examined  in  defendant's  presence 195 

must  have  defendant  present  (c) 198 

form  of  recorder's  commitment  (/) : 193 

form  for  special  sessions  {g) 193 

deposition  not  evidence  (a) 194 

prisoner  must  have  witnesses  and  counsel  (b) 195 

defendant  may  cross-examine 195 

statement  by  defendant 195 

may  cross-examine  (a) 204 

magistrate  may  commit  for  refusal  to  be  sworn  (d) 204 

committing  magistrate  mav  discharge  (a) 207 

but  not  after  taking  bail  (6) :....  207 

waiver  of  statement • • 197 

how  taken 198,  199 

statement  to  be  reduced  to  writing 200 
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EvTDENCB  —  Continued. 

Examination  by  magigtrate  —  Continaed.  Section . 

to  be  authenticated 200 

form  of 200 

witness  of  defendant  to  be  examined 201 

no  others  to  be  present 202 

must  be  kept  separate 203 

public  may  be  excluded 203 

testimony  to  be  reduced  to  writing 204 

authentication  of 204 

depositions,  etc 205 

public  must  not  inspect 205 

defendant  may  have  copy 206 

defendant  discharged  when 207 

committing  magistrate  mar  discharge  (a) 207 

but  not  after  taking  bail  (6) 207 

indorsement  of  discharge 207 

defendant  to  be  committed  when 208 

indorsement  of  committal 208 

form  of  crime  not  bailable 209 

need  not  be  under  seal  (a) ...  208 

prisoner  to  be  present  (&) 208 

may  amend  mittimus  (g) 208 

may  commit  for  perjury  {/) 208 

must  show  probable  cause  of  guilt  (6) 208 

defendant  to  choose  how  he  will  be  tried 211 

proceedings  thereon 211 

election  must  be  unequivocal  (a) 211 

simple  plea  of  not  guilty  not  enough  (6) 211 

waiver  must  be  express  (e) 211 

waiver  must  appear  on  the  minutes  (d) 211 

prisoner  cannot  recall  waiver  («) 211 

election  waives  all  jurisdictional  questions  (/) 211 

order  for  bail  on  commitment. ...   212 

form  of  commitment  of  defendant 214 

id.,  when  to  be  made 213 

witnesses  may  be  bound  to  appear 215 

id.,  security  for  appearance 216 

id.,  infants  and  married  women  may  be  bound 217 

id.,  refusing  must  be  committed 218 

id.,  if  unable  to  furnish  security  testimony  may  be  taken  conditionally.  219 

id.,  does  not  apply  to  prosecutor  or  accomplice 220 

magistrate  must  return  depositions  to  next  court,  with  statement  and 
undertakings 221 

Examination,  Conditional.    (See  Conditional  Examination.) 

Examination  on  Commission: 

trial  to  be  stayed 644 

execution  of  commission,  proceedings  on 646 

cross-interrogatories 646,  647 

interrogatories  and  settlement 645,  647,  648 

direction  indorsed  on  commission 649 

copy  of  section  650  to  be  annexed  to  commission 651 

how  ret u rned 652,  653,  655 

id.,  by  mail 655 

when  and  how  filed 654,  655 

return  open  for  inspection 656 

may  be  read  in  evidence 657 

objections  to,  how  made 657 

Exceptions  : 

to  challenge 864,  365,  881 

on  trial  of  indictment 419,  455 

what  allowed 419,  455 
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Exceptions  —  Conlin  ued.  Section. 

bill  of.  how  settled  and  filed 456 

must  be  settled  at  trial 457 

or  noted  in  writing 457 

how  settled  after  trial 458 

to  be  served  on  district  attorney 458 

who  may  serve  amendments 458 

settlement  of 459 

time  to  prepare  enlarged 460 

effect  of  not  serving 461 

effect  of  not  serving  amendments. 461 

(See  Challenges.) 

Exclusive  Jurisdiction. 

of  special  sessions,  in  what  cases 57 

Execution  : 

judgment  is  authority  for ...  486 

id.,  no  other  warrant  necessary 486 

commitment  of  defendant 487 

sheriff's  duties  in 488.  489 

id.,  his  authority  defined 490 

id.,  may  re-take  prisoner 490 

id.,  may  call  on  citizen  for  aid 490 

id.,  punishment  for  refusal  to  aid 490 

warrant  for  punishment  of  death 491 

id.,  how  made  and  what  to  contain 491 

time  of,  fixed 493 

duties  of  presiding  judge 498 

id. ,  to  transmit  statement  to  governor 493 

governor  may  require  opinion  of  judges. 494 

id.,  of  attorney-general 494 

reprieve  or  suspension  of 495 

id.,  who  may  grant 495 

id. ,  when  sheriff  may 495,  496 

id.,  does  not  apply  to  stay  of  proceedings 495 

id.,  nor  writ  of  error  or  appeal 495 

insanity  of  convict,  proceedings  on 496 

id.,  duties  of  sheriff  in  such  case 496 

id.,  jury  to  examine  sanity 496 

id.,  district  attorney,  duty  of 496,  497 

id.,  inquisition  of  jury  to  be  signed 498 

id.,  proceedings  in 499 

id.,  sheriff  may  suspend  execution 498 

id.,  must  transmit  inquisition  to  governor 499 

governor's  duty 499 

female  convict,  pregnancy  of 500 

proceedings  in 500 

jury  of  physicians 500 

who  qualified  as  juror 500 

inquisition,  how  made 501 

sheriff  may  suspend  execution 501 

must  transmit  inquisition  to  governor 503 

governor's  duty 503 

when  day  of  execution  has  passed 503 

supreme  court  may  reappoint  (a) 603 

court  or  justice  may  order  prisoner  before  them 603 

warrant  for  arrest  may  be  issued 603 

court  to  make  inquiry,  proceedings 504 

may  issue  new  warrant  of  execution 504 

must  be  by  hanging  by  neck 605 

within  prison  walls 506 

what  deemed  prison 506 

sheriff's  duty 507 

who  to  be  present  at . . .  • 507 
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Execution  —  Continued.  Section. 

id.,  physicians  and  citizens 507 

id. ,  ministers,  priests  and  clergymen 507 

id.,  relatives  of  prisoner .' 507 

id.,  officers,  etc 607 

id ..  no  other  persons  to  be  present 507 

certificate  of  execution 508 

id.,  sheriff  to  prepare  and  sig^i 508 

what  to  contain. 508 

who  else  to  sign 508 

to  be  filed  in  derk's  office 608 

proceedings  where  no  county  jail 509 

sentence  may  be  executed  in  contiguous  county 509 

of  judgment  of  appellate  court 546 

on  corrected  judgment 546 

of  judgment,  stay  of 626,  527,  528 

Exemption  : 

of  ma^strate  indorsing  warrant 167-843 

from  jury  duty,  not  ground  of  challenge 379 

Exhibits  : 

of  evidence,  jury  may  take 425 

Exoneration  of  Bail  : 

on  arrest  of  judgment 470 

on  judgment  on  appeal 545 

of  insane  defendant 660 

on  dismissal  of  action 670 

(See  Bail.) 

Expenses  : 

of  accommodations  for  jury 423 

of  poor  witness,  how  paid 616 

of  securing  fugitives  from  justice 836 


F. 

Fact: 

jury  sole  judges  of 419,  420 

issue  of.    (See  Issue  of  Fact.) 

jury  must  find  conclusions  of 447 

Fatal  Injury  : 

defendant  charged  with  inflicting,  cannot  be  bailed 552 

Father : 

absconding,  leaving  family  destitute.     (See  Parent.) 

of  bastard,  absconding 860 

Fear; 

confession  made  under  influence  of,  not  receivable  in  evidence    895 

Fees; 

police  justice  not  to  retain 78 

of  clerk  for  copies  of  depositions 206 

of  witnesses 394 

of  poor  witnesses 616 

in  special  sessions 731 

Felont: 

arrest  on  charge  of. 158 

arrest  may  be  made  in  night-time 170 

arrest  may  be  made  without  warrant 177 

arrest  on  suspicion  of 179,  183 

defendant  must  be  present  on  arraignment  for 297 

conviction  for,  ground  of  challenge  377 

separate  trials  on  joint  indictment 391 

id.,  on  jury  returning  for  instruction 435 

id.,  on  trial  for^ 297,  427 
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Felony  —  Contin  ued.  Section. 

id.,  on  rendering  verdict 434 

id. ,  if  not,  new  trial  may  be  ordered 465 

id. ,  on  rendering  of  judgment  for 473 

habitual  criminal  defined 510 

stay  of  conviction  on  appeal '^ 529 

bail  on  charge  of,  discretionary 553 

by  magistrate 557 

bail,  after  indictment  for 679,  580,  558 

bail  for,  in  cities,  notice  required 560-571 

id.,  form  of 681 

id. ,  qualification  and  justification  of 583 

cannot  be  compromised 663 

crime  committed  with  intent  to  commit 663 

dismissal  of  action  for,  not  a  bar 673 

Female  : 

pregnancy  of  convict 600 

id.,  proceedings  thereon 501 

id. ,  governor  may  commute  sentence 502 

(See  Married  Woman.) 

Filiation  . 

order  of,  in  bastardy  cases 850 

not  appealable  (Jb) 850 

Final  Adjournment  : 

of  court  discharges  jury 433 

Finding  of  Indictment.     (See  Indictment.) 

Fine; 

judgment  for,  may  direct  imprisonment 484 

extent  of  imprisonment  in  place  of 484 

execution  of  judgment  imposing 487,  488 

when  deposit  to  oe  applied  to  payment  of 589 

against  corporation,  collection  of 683 

extent  of,  in  special  sessions 717,  718 

to  whom  paid 726,  727 

Foreign  Conviction  or  Acquittal  : 

bar  to  indictment,  when 189,  140 

Foreign  Vessel  : 

conviction  of  master  of,  panisbment  may  be  remitted 674 

Foreman : 

of  grand  jury,  appointment  of 244 

id.,  oath  of 245 

id.,  to  swear  witnesses 253 

id.,  must  sign  indorsement  on  indictment 21^,  269 

id.,  must  present  indictments 272 

of  trial  jury  to  announce  verdict ; 435 

Forfeiture  : 

of  deposit.     (See  Deposit.) 

of  undertaking  of  bail.    (See  Bail.) 

of  property  of  outlaw 817 

Forgery : 

indictment  for,  when  instrumeht  destroyed 290 

Former  Conviction  or  Acquittal  : 

bar  to  second  prosecution 9 

effect  of  former  trial  (a) . .  9 

effect  of  pendency  of  trial  (&) 9 

illegal  verdict  (c) 9 

must  have  been  put  in  jeopardy  {e) 9 

when  acquitted  of  one  offense,  not  a  bar  (fi) 9 

intent  {t) 9 

former  acquittal  (k) 9 
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FoKMER  Conviction  or  Acquittal  —  Continued.  Section. 

when  a  bar  {I) ® 

nolle  pros,  (n) ^ 

no  new  trial  after  acquittal  (o) d 

writ  of  error  (p) ^ 

cannot  be  retried  after  sentence  (q) 9 

disagreement  of  jury  {t) 9 

arrest  of  judgment  (v) 9 

conviction  on  one  count  (^) 9 

on  defective  indictment  (z) 9 

must  be  pleaded ' 832 

evidence  of  former  conviction  (a) 332 

former  conviction  without  judgment  (d) 832 

what  is  a  valid  acquittal  (e  and /) 332 

must  be  put  in  jeopardy  (g) 332 

acquittal  not  always  a  bar  (J) 832 

when  not  put  in  jeopardy  (i) , 832 

acquittal  on  defective  indictment  (y) 332 

court  may  correct  record  (u) 332 

effect  of  arrest  of  judgment  (z)    832 

effect  of  jury  separating  illegally  (y) 332 

plea  of  not  guilty  does  not  include. 889 

evidence  of,  not  receivable  under  plea  of  not  guilty 889 

what  deemed 840,  841 

form  of  verdict  on  plea  of 437 

motion  for  arrest  of  judgment  on  verdict 467-471 

judgment  on  special  vei^ict  on  plea  of 442 

Formed  Verdict  :  , 

not  to  be  referred  to  on  new  trial 464 

when  not  a  bar 470 

Forms  ; 

statement  by  prisoner 198,  200 

deposition  before  magistrate 204 

discharge  by  magistrate 207 

of  pleading,  abolished 273 

indictments 276-292 

arraignments 308,  309 

pleas  to  indictment 834 

challenge  to  panel  trial  jury 363 

verdicts,  general  and  special 437-440 

inquisitions 498,  501 

subpoenas 612,  618 

depositions  on  conditional  examination 629 

summons  against  corporations 676 

pleas  in  special  sessions 700 

Bubpcena,  N.  Y.  special  sessions 745 

allowance  of  appeal  from  special  sessions 752 

verdict  of  coroner's  jury 777 

search  warrant 797,  801 

id.,  receipt  for  property 803 

id.,  inventory  of  property 805 

in  proceedings  against  masters,  apprentices,  etc 931-936 

Affidavits  : 

on  application  for  conditional  examination 622 

id.,  for  commission 639 

id.,  for  allowance  of  appeal  from  special  sessions 751 

Bench  icarrants : 

by  clerk,  for  felony 301 

id. ,  for  misdemeanor 302 

id.,  for  bailable  crime 303 

after  conviction 477 

u 
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Forms  —  Continued. 

Certificates :  Section. 

of  taking  bail 210 

of  execution  of  death  penalty 508 

of  conviction,  special  sessions 721,  722 

id.,  vagrant 891 

id. ,  disorderly  person 902 

Commitments : 

for  examination 193 

on  holding  to  answer 213,  211 

by  special  sessions ^ 734 

hidorsem^erUs : 

on  warrants,  for  service  in  another  county 156 

of  indictments 268 

of  bench  warrant 303 

of  warrant,  in  bastardy 843 

Judgments : 

of  conviction  on  impeachment 128 

of  outlawry 818 

on  complaint  against  master 036 

Notices: 

of  appeal 622 

of  application,  for  bail  in  cities 671 

id.,  for  pardon 696 

of  appeal  to  court  of  sessions  in  bastardy  cases 862 

Oath: 

of  foreman  of  grand  jury 245 

of  grand  jurors  generally 246 

to  grand  juror  after  impaneling 247 

of  officer  in  charge  of  trial  jury 414,  421 

of  jury  in  special  sessions 711 

of  officer  in  charge  of  jury  in  special  sessions 713 

Orders : 

for  commitment  by  magistrate 208 

id.,  when  not  bailable 200 

id.,  when  bailable 212 

for  bail,  by  court 561 

id.,  by  magistrate 562 

for  discharge  of  defendant  on  bail 576 

for  re-commitment  after  bail 600,  603 

for  conditional  examination 625,  626 

for  commission 643 

for  commitment  of  insane  prisoner 659 

for  compromise  of  crime 664 

of  filiation 850 

Ileports : 

of  criminal  statistics,  by  district  attorney 941,  047 

id.,  by  clerk 943,  947 

id.,bysheriff 946-047 

Undertakings : 

for  appearance  of  witness 216,  216 

of  bail,  generally 568 

id. ,  after  indictment 581 

id.,  on  stay  on  appeal 556,  685 

id. ,  on  re-commitment 605 

id.,  in  special  sessions 738 

id. .  on  appeal  from  special  sessions 753 

bastardy,  on  arrest  of  father  in  another  county 844 

id.,  on  adjournment 849 

id.,  after  order  of  filiation 851 

by  disorderly  person 900 
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Warrant :  Section. 

of  arrest,  by  magistrate 151,  152 

for  execation  of  death  penalty 491 

of  arrest,  by  coroner 781 

in  bastardy • 841 

(See  Bench  Warrants  ;  Indorsements  ;  Search  Warrants.) 

Writ  or  process : 

of  court  for  trial  of  impeachments 20 

id,,  oyer  and  terminer 25 

id.,  of  sessions 48 

Fortune  Tellers  : 

disorderly  persons 899 

Fugitives  from  another  State  or  Territory  : 

to  be  delivered  up  on  demand  of  executive 827 

magistrate  may  issue  warrant  against 828 

id.,  proceedings  thereon 829 

when  and  how  to  be  committed 830 

admission  of,  to  bail 881 

notice  of  arrest  of,  to  be  given 832 

notice  to  executive  of  other  state  of  arrest  of 833 

discharged,  when 884 

magistrate  must  return  proceedings 835 

conditions  of  obtaining  requisition  {b) 827 

effect  of  (c) 827 

must  demand  fugitive  promptly  (d) 827 

proof  that  a  party  is  a  fugitive  (/) 828 

party  held  for  crime  in  this  state  (g) 828 

contents  of  affidavit  {a) 828 

proof  required  (c) 829 

crime  of  forgery  (d) 829 

Fugitives  from  Justice  from  this  State  : 

expenses  of  demanding,  etc. ,  how  paid. 836 

no  public  officer  to  receive  compensation 837 

Fulton  and  Hamilton: 

when  deemed  one  county 21 

G. 

Gamblers  : 

disorderly  persons 899 

General  Causes  of  Challenge: 

to  jurors,  enumerated 375 

General  Provisions: 

nuisance,  abatement  of 953 

cx>de  not  retroactive  unless  declared 954 

words  used  in  present  include  future  tense 955 

masculine  include  other  genders 955 

singular  includes  plural  number 955 

word  **  person  "  includes  corporation 955 

word  ••  writing  *'  includes  printing 956 

word  "  oath  *'  includes  affirmation 957 

signature  includes  mark 958 

magistrate  includes  officers  in  section  147 960 

court  of  sessions  includes  N.  Y.  court  of  sessions 961 

General  Sessions,  New  York 16 

General  Term  : 

may  remove  justices,  clerks,  etc 13'3 

Buffalo  superior  court,  jurisdiction 28 

GsinsRAL  Verdict.    (See  Verdict.) 
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Genesbb  Countt  :  Section, 

grand  jurors  in 230-283 

GOSPBL  : 

ministers  of,  may  be  present  at  execution 507 

Governor : 

on  impeachment  of,  who  presides 13,    14 

id.,  when  process  resisted 103 

proclamation  of  insurrection  by 115 

may  order  out  military  force 116,  117 

papers  to  be  sent  to,  in  capital  cases 493 

may  require  opinions  of  judges 494 

id.,  of  attorney-general 494 

may  grant  reprieve 495 

inquisition  on  insanity  to  be  sent  to '. 499 

duty  of,  in  case  of  insanity  of  convict 499 

id.,  in  case  of  pregnant  female  convict 501,  502 

pardoning  power  of 692 

reprieves  and  commutations  by 692 

conditional  pardons,  etc.,  by 692 

treason  and  impeachment,  power  in  cases  of 692,  693 

may  suspend  execution  of  sentence 495,  693 

must  report  to  legislature  of  pardons,  etc 694 

may  require  information  from  judges  and  district  attorney  on  applica- 
tion for  pardon 695 

may  publish  notice  of  application 697 

papers  before,  to  be  filed  with  secreta^  of  state 698 

(See  Lieutenant  Governor.) 

Grand  Jurors: 

mode  of  selection.    (See  Grand  Jury.) 

may  be  challenged  as  trial  juror,  when 377 

Grand  Jury  : 

defined 2S8 

number  of  jurors 224 

for  what  courts  to  be  drawn 225 

may  also  be  drawn  for  other  courts 226 

order  for,  must  be  entered  on  the  minutes 227 

id.,  if  made  by  supervisors,  copy  to  be  filed 227 

misdescription  of  court  does  not  invalidate  order  for 228 

mode  of  selecting,  prescribed  by  special  statutes 229. 

if  sixteen  do  not  attend,  additional  to  be  drawn 230 

manner  of  drawing  additional  jurors ....  231 

sherifiT  to  summon 232 

when  may  be  designated  from  bystanders 233 

in  Genesee,  Orleans  and  St.  Lawrence  counties 233 

sheriff  must  summon  additional  jurors 234 

if  crime  be  committed  during  sitting  of  court,  another  may  be  sum- 
moned   235 

how  drawn  when  more  than  twenty-three  attend 236 

who  may  challenge  luror 237 

no  challenge  allowed  to  panel  or  array 238 

court  may  discharge  panel 238 

causes  of  discharge  enumerated 238 

challenge  to  individual  juror,  causes 239 

challenges,  how  made  and  tried 240 

number  a  common  law  (a) 224 

error  to  swear  twenty-four  (&) 224 

twelve  must  concur  ((2) 224 

selected  under  color  of  authority  (a) 229 

warrant  for  selecting  (6)  . . 229 

objectionfl  to  (d) 229 

irregularity,  etc.  {e) 229 

may  have  two  grand  juries  (a) 235 
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Grand  Jury  —  Continued .  Section. 

objections  to,  must  be  taken  below  (<j) 224 

no  challenge  to  array  {a) 238 

wliat  Bufficient  ground  (c) 238 

need  not  be  freeholder  (a) 239 

expressing  opinion  (&) 289 

juror  to  be  sworn  ana  examined  (a) 240 

what  may  be  asked  (6) 240 

challenge,  how  tried  (c) 240 

challenges  must  be  allowed  or  disallowed ; . . . .  241 

effect  of  allowance 242 

juror  discharged 242 

misdemeanor  to  take  part  after  discharge 243 

foreman  appointed  by  court 244 

a  creature  of  statute  («) 244 

minutes  need  not  show  appointment  of  foreman  (h) 244 

oath  of  foreman,  form  of 245 

of  other  jurors 246 

charge  of  court  to 248 

what  court  must  charge 248 

violation  of  special  statute 248 

retirement  to  private  room 249 

clerk,  how  appointed 250 

discharge  of  jury 251 

power  and  duty  of 252 

foreman  to  administer  oath  to  witnesses 253 

indictment. 254 

evidence  receivable  by 255 

can  receive  none  but  legal  evidence ■ 25j5 

not  bound  to  hear  evidence  for  defendant 257 

may  reqiiire  production  of  witnesses 257 

when  indictment  should  be  found  by 258 

juror  must  declare  his  own  knowledge ^ 259 

mnst  inquire  into  cases  of  persons  imprisoned 260 

id.,  management  of  public  prisons 260 

id.,  misconduct  of  public  officers 260 

entitled  to  free  access  to  public  prisons 261 

may  ask  advice  of  judge  or  district  attorney 262 

may  require  district  attorney  to  attend 263 

must  allow  district  attorney  to  appear  before  them  except  when  a 

vote  is  being  taken 264 

jurors  must  keep  proceedings  secret 265 

when  allowed  to  disclose  testimonv 266 

cannot  be  questioned  for  acts  except  for  perjury 267 

Guardian  : 

may  be  challeDged  as  trial  juror 377 

Guilty  : 

pleaof 332 

plea,  how  put  in 335 

plea  by  corporation 335 

plea  by  counsel 335 

plea  of,  may  be  witiidrawn 337 

general  verdict  of,  what  it  imports 437 

(See  Not  Guilty.) 

H. 
Habitual  Criminals  : 

who  may  be  adjudged 510 

in  what  cases 510 


liv  TyoEX. 

Habitual  Criminals  —  Continued.  Section. 

judgment  against,  to  be  entered 511 

id.,  copies  to  be  distributed 511 

in  what  cases  liable  to  summary  arrest 512 

description  of,  in  indictments,  complaints  and  warrants 513 

evidence  of  character  may  be  given  on  trial  of 513 

person  and  premises  of,  liable  to  search  with  or  without  warrant  ...  514 

Hangino  : 

punishment  of  death  inflicted  by 505 

(See  Death  Penalty.) 
Higher  Crive  : 

when    testimony   shows,  on  trial  of  indictment,  jury  to   be  dis- 
charged    400 

new  indictment  may  be  found  for 400 

if  indictment  not  found,  new  trial  to  be  had 401 

Hudson  : 

mayor's  court  of,  jurisdiction 31 

I. 

Illegal  Attempt  : 

to  take  or  injure  property  may  be  resisted 80 

Illegal  Voting  : 

jurisdiction  special  sessions 56 

Illness  : 

of  juror  during  trial,  court  may  discharge  jury 416 

of  witness,  deposition  may  be  taken  on 622 

Impeachment  : 

articles  of,  to  be  delivered  to  senate • 118 

copy  of  articles  to  be  served  on  defendant,  with  notice 119 

id.,  when  to  be  served • 119 

id.,  service,  how  made 120 

proceedings  if  defendant  does  not  appear 121 

defendant  must  answer  articles 122 

form  of  objection 123 

proceedings  thereon 124 

two-thirds  must  concur  to  convict * 125 

otherwise  defendant  acquitted 125 

judgment  on  conviction  for  judgment  of. 126 

adoption  of  resolution  for  judgment  of 127 

form  of  judgment  of 128 

officer  not  to  act  after 129 

proceeding  when  president  of  the  senate  is  impeached 1.30 

not  a  bar  to  prosecution  for  crime 131 

(See  Court  for  Trial  of  Impeachments.) 

Implied  Bias  : 

defined 376 

(See  Challenges.) 

Imprisonment  : 

judgment  of,  how  executed 487 

extent  of,  in  special  sessions 717,  718 

for  life,  challenges  on  trial 373 

Indian  : 

selling  liquor  to,  jurisdiction 56 

Indictment  : 

not  barred  by  impeachment,  if  for  crime 131 

where  to  be  found  for  offense  out  of  state 133 
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Indtctkbnt — Continued.  Section. 

crime  committed  in  different  countiee 134 

habeas  corpus  (a) 134 

county  jurisdiction  (b) 134 

cases  of  larceny  (c) 134 

committed  on  boundary 135 

committed  on  steamboat 136 

on  steamboat  ifi) 136 

on  vessel  (a) 136 

on  canal  (c) 136 

committed  on  railway  train 137 

for  libel  in  newspaper , 138 

not  to  be  found  m  more  than  one  county 138 

conviction  in  another  state  a  bar 139 

in  another  county 140 

when  to  be  found 141 

for  murder 141 

other  offenses  than  murder 142 

no  limitation  in  cases  of  nuisance  (a) 142 

when  defendant  resides  out  of  state 143 

when  deemed  found 144 

'  what  crimes  to  be  prosecuted  by 4,  222 

defined .' 254 

when  it  should  be  found . . . . : 258 

twelve  jurors  must  concur 268 

must  be  indorsed  and  signed 268 

initials  sufficient  (c) 268 

names  of  witnesses  to  be  indorsed  thereon 271 

'  prisoner  must  have  list  of  witnesses  furnished  (6) 271 

foreman  must  be  present  in  court 272 

must  be  filed  with  clerk 272 

becomes  public  record , 272 

is  first  pleading 274 

what  to  contain 275 

should  follow  statute  (a) 275 

need  not  be  in  same  words  (6) 275 

must  aver  facts  {c) 275 

abbreviations  allowed  (d) 275 

form  of.  .\ 276 

fictitious  name 277 

must  charge  but  one  crime ^78 

distinct  misdemeanors  may  be  joined  (a) 278 

separate  counts 279 

may  charge  use  of  different  means  (a) 279 

what  sufficient  allegation  (b) 278 

may  charge  a  felony  in  different  ways  (b) 279 

one  count  may  refer  to  another  (c) 279 

court  may  compel  election  {d) 279 

single  crime  may  be  charged  differently  (e) 279 

what  counts  may  be  joined  (/) 279 

when  judgment  will  be  arrested  (j) 279 

time  of  offense  need  not  be  exact 280 

what  sufficient  as  to  time  (a) 280 

misdescription  of  person 281 

construction  of  language 282 

sound  sense  will  prevail  (a) 282 

if  intelligible,  charge  sufficient  (b) 282 

words  of  statute  need  not  be  strictly  followed 283 

equivalent  words  admissible  (c) 283 
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exception,  how  charged  (d) 283 

contra  formam  statutorum  {f) 283 

sufficiency  of 284 

common  abbreviations  allowed  \a) 284 

a  charge  enough,  if  intelligent  (b) 284 

must  be  stated  with  certainty  (c) 284 

should  be  precise  {d) 284 

time  and  place  (e) 284 

place  the  essence  of  burglary  (j) 284 

abortion,  how  charged  (k) 284 

acts  forbidden  on  Sunday  (d) 284 

impossible  day  {m) 284 

persons  known  by  different  names  {e) 284 

abduction  {g) 284 

administering  poison  («) 284 

arson  (0 284 

assault  and  battery  («) 284 

bawdy  house  («) 284 

bigamy  {w) 284 

burglary  {x) 284 

circulating  foreign  notes  iy) 284 

conspiracy  {z) 284 

crime  against  nature  (1) ....  284 

disorderly  house  (2) 284 

embezzlement  (3) 284 

false  pretenses  (4) 284 

intent  and  effect  of  (5) 284 

obtaining  signature  (6) 284 

forgery  (7)  284 

lost  instrument  (8) 284 

fraud  (9) 284 

homicide  (10) 284 

larceny  (11) 284 

lotteries  (12) 284 

misdemeanor  (13) 284 

murder  (14) 284 

negligence  (15) 284 

nuisance  (16) 284 

offenses  against  corporation  (17) 2S4 

oflScial  misconduct  (18) 284 

perjury  (19) 284 

receiving  stolen  goods  (20) 284 

robbery  (21) 284 

second  offenses  (22) 284 

seduction  (23) 284 

selling  false  passage  tickets  (24) 284 

selling  unwholesome  food  (25) 284 

treason  (26) 284 

trespass  (27) 284 

illegal  voting  (28) 284 

contra  formam  statuti  (29) 284 

presumptions  of  law  need  not  be  stated 286 

nor  matters  of  which  judicial  notice  is  taken 286 

formal  defects  do  not  invalidate 285 

unless  prejudicial  to  substantial  rights 285 

indictment  should  state  facts  only  {a).   286 

when  court  will  take  judicial  notice  (&) 286 
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Indictment  —  GontiDned.  Section. 

objections  to  pleading,  when  taken  (e) 286 

how  judgment  should  be  pleaded 287 

jurisdiction  of  facts  must  be  shown 287 

private  statute,  how  pleaded  288 

court  will  take  judicial  notice,  when 288 

how  drawn  for  libel 289 

for  forgery,  how ' 290 

for  perjury,  how 291 

for  subornation  of  perjury,  how 291 

form  of  oath  immateral  (a) 291 

facte  sufficient  (6) 291 

time  not  material  («) 291 

must  show  materiality  of  place  {d) 291 

must  show  in  what  court  («) 291 

before  inspectors  of  election  (/) 291 

must  show  materiality  ig) 291 

before  fire  marshal  (K) 291 

in  affidavit  (i) 291 

on  naturalization  papers  ( j) 291 

before  justice  of  peace  Qc) 291 

by  an  insolvent  if) : 291 

against  several  defendants 292 

one  or  more  may  be  convicted  or  acquitted 292 

quashing  as  to  one  (ft) 292 

jointly  indicted  (c) 292 

when  entitled  to  separate  trials  (/) 292 

in  capital  cases  (g) 292 

name  of  one  omitted  by  mistake  Qi) 292 

amendment  of,  when  allowed 293 

verdict  and  judgment  after 294,  295 

arraignment  of  defendant  on 296 

no  particular  form  necessary  (a) 296 

court  of  sessions  cannot  arraign  murderer 296 

id.,  if  for  misdemeanor  need  not  be 297 

id.,  court  may  direct  him  to  be  brought  in 298 

bench  warrant  on,  by  clerk  or  district  attorney 301 

charge  in,  mast  be  stated  to  defendant 309 

must  be  read,  if  defendant  demands. 309 

copy  of,  to  be  furnished  defendant  on  demand 309 

proceedings  if  there  be  misnomer : . . .  310 

defendant  may  have  time  to  answer 311 

how  to  answer 312 

setting  aside  motion  for,  when 313 

id.,  if  not  made  defendant  waives  objection 314 

id.,  when  motion  must  b^  made 315 

id.,  if  motion  denied,  defendant  must  plead 316 

id.,  if  granted,  defendant  to  be  discharged,  etc 317 

id.,  unless  court  re-submits  case  to  another  jury 317 

id.,  effect  of  such  order  of  re-submission 318 

defendant  to  be  discharged  if  new  indictment  not  found 319 

order  setting  aside,  not  bar  to  future  prosecution 320 

pleadings  on  part  of  defendant 321 

pleas  to,  when  to  be  put  in «....« 322 

demurrer,  grounds  of 323 

id.,  form  and  contents  of 324 

id.,  when  heard 325 

id.,  judgment  on 320 

id.,  to  be  entered  on  minutes 326 

H 
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Indictment  —  Continued.  Section. 

id.,  if  allowed,  judgment  is  final 327 

id.,  when  judgment  is  a  bar 327 

id.,  court  may  order  re-submission  after 327 

id.,  otherwise  defendant  discharged , 328 

id.,  proceedings  on  re-submission  after 329 

if  demurrer  to,  disallowed,  detendant  may  plead  again 330 

if  he  does  not,  judgment  to  be  rendered  in  cases  of  misdemeanor. . . .  330 

(See  Demurrer.) 

plea  of  not  guilty  to  be  entered  in  felonies 330 

what  objections  to  must  be  taken  by  demurrer 331 

objections  to  jurisdiction  in,  etc. ,  how  taken 331 

pleas  to,  different  kinds  enumerated 332 

evidence  of  former  conviction  (a) 332 

effect  of  former  indictment  (&) 332 

plea  of  guilty  (c) 332 

former  conviction  without  judgment  {d) ^ 332 

what  is  a  valid  acquittal  {e) 332 

(See  Conviction. ) 

id.,  how  put  in 333 

id.,  form 334 

id.,  of  guilty,  how  put  in 335 

id.,  in  case  of  corporation 335 

id.,  of  insanity,  how  and  when  presented 336 

id.,  plea  of  guilty  may  be  withdrawn  when .337 

id.,  plea  of  not  guilty,  effectof 338 

id.,  when  evidence  receivable  under 339 

former  acquittal,  what  is  deemed 340 

T^riance,  acquittal  on 340 

acquittal  on  merite  a  bar 341 

when  defendant  stands  mute  plea  of  not  guilty  to  be  entered 342 

of  removal  of 353 

id.,  all  former  proceedings  for,  abolislied 343 

id,,  when  to  be  made  and  how. 343-<353 

(See  Criminal  Action,  Removal  of.) 

trial  lor  misdemeanor  may  be  had  in  absence  of  prisoner 356 

if  facts  show  higher  crime  jury  to  be  discharged 401 

trial  for  felony  prisoner  must  be  present,  also  at  rendering  of  verdict 

356,  434 

verdict  on,  for  misdemeanor  need  not  be  present 434 

verdict  crime  of  different  degrees,  jury  may  find  defendant  guilty  of 

inferior  degree 444 

in  other  cases,  for  offense  included '. 445 

against  several,  what  verdict  may  be  rendered 446 

motion  for  arrest  of  judgment  may  be  founded  on  defects  in 467 

judgment-roll  on  conviction  must  contain 485 

of  habitual  criminal 513 

bail  on 578 

defendant  on  bail  may  be  recommitted  after 599 

(See  Bail.) 

compromise  after 063,  664 

dismissal  of 667 

if  not  found  at  next  term,  prisoner  discharged 667 

if  not  brought  to  trial    668 

nolle  prosequi  abolished 672 

against  corporation,  it  may  appear  by  counsel 671 

errore  in  pleading,  not  invalid 684 

number  of  statistics  of 943 
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Individual  Juror  :  Section, 

challenges  to.     (See  Challenges.) 

Indorsement  : 

of  indictment 1 268 

of  warrants  by  magistrates.     (See  Warrants.) 

Infant : 

security  for  appearance  as  witness 217 

(See  Child.) 
Inferior  Courts: 

special  sessions  and  police  courts,  so  deemed  for  certain  purposes. .     11 

Informal  Verdict.     (See  Verdict.) 

Information  : 

defined 145 

'   id.,  to  be  laid  before  magistrate 148 

•  (See  Warrant  of  Arrest.) 

Injury  : 

probably  fatal,  no  bail  allowed 552 

Innooence : 

presumption  of 389 

Inquests  : 

by  coroner.     (See  Coroner.) 

Inquiry  : 

into  sanity  of  prisoner 668 

Inquisition,  501,  602.     (See  Insanity ;  Pregnant  Female  Convict.) 

Insanity  : 

of  witness,  when  deposition  may  be  read 8 

ground  of  challenge  to  grand  juror 239 

plea  of,  to  indictment,  how  presented 336 

instruction  to  jury  on  454 

verdict  on,  jury  to  state  fact 454 

proceedings  on,  verdict  of 454 

defendant ;    committed  to  asylum 454 

id.,  may  show  cause  against  judgment  for .--. .  481 

trial  of,  in  such  a  case 481 

judgment  thereon 481 

when  defendant  pleads,  to  indictment 658 

court  may  appoint  commission  to  inquire 658 

id.,  if  defendant  appears  insane  in  confinement 658 

id.,  unless  under  sentence  of  death 658 

id.,  proceedings  of  commission 658 

id.,  must  take  oath     658 

id.,  district  attorney  must  attend 658 

id.,  counsel  for  defendant  also  may  attend. 658 

id.,  report  of  commissioners 658 

id.,  trial  suspended  if  found  insane 659 

id. ,  may  be  committed  to^state  asylum 659 

id.,  exonerates  his  bail 660 

id.,  to  be  detained  in  asylum  until  sane 661 

id.,  superintendent  to  notify  judge  of  sanity 661 

id.,  proceedings  thereon 661 

id.,  expenses,  now  paid 662 

Inspection  of  Depositions.     (See  Deposition.) 

Instruction  : 

to  jury  when  insanity  pleaded 454 

Insufficiency  : 

of  bail,  defendant  may  be  arrested  for 599 
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Insurrection  :  Section. 

governor  may  declare  county  in 115 

proclamation 115 

revocation  of,  id  ....    .* 117 

Intent  to  Commit  Felony  : 

crime  committed  with,  cannot  be  compromised 663 

Intentional  Omission  ; 

of  sheriflf  in  summoning  jury,  challenges  for 36 

Interpreters  : 

in  general  sessions,  >Jew  York 55 

in  special  sessions,  New  York 65 

Intervention  : 

of  officers  to  prevent  crime 82,     83 

of  private  person  in  officer's  aid 83 

Intoxication  : 

of  railroad  or  steamboat  employees 56 

Irregitlaritt  : 

in  drawing  jurors,  challenge  for 238 

dismissal  of  appeal  for 533 

Issue  of  Fact  : 

when  arises 354 

on  plea  of  not  guilty 354 

former  conviction  or  acquittal 354 

how  tried , 355 

id.,  in  absence  of  defendant 356 

id.,  not  on  charge  of  felony 356 

preparation  for  trial  of,  allowed 357 

when  joined  commission  may  issue 636 

J. 

Jail  : 

right  of  grand  jury  to  inspect 261 

when  destroyed,  execution  in  adjoining  county 509 

Jail  Delivery  : 

by  courts  of  oyer  and  terminer 22 

Joint  Trial  : 

on  indictments  for  felony 391 

for  misdemeanors 391 

separate  verdicts  on 446 

JUDOBS  : 

not  to  grant  reprieves 495 

of  court  of  appeals,  members  of  court  for  trial  of  impeachment 13 

Judgment  . 

on  conviction  of  impeachment 126 

vote  upon  id.,  to  be  entered 126 

form  and  nature  of  id 127,  128 

how  pleaded  in  indictment 287 

on  special  verdict 442 

on  plea  of  former  conviction 442 

on  informal  verdict 449 

not  of  conviction 449 

motion  for  new  trial  must  be  made  before 466 

motion  for  new  trial 466 

motion  of  arrest  of ^^7 

what  included  in  (a) 467 
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J  UiXiMBNT  —  Oontinaed.  Section. 

variance  (b) 467 

mistakes  of  court  (e) 467 

motion,  how  made  id) 467 

defect  of  venire  {e) 467 

irregularity  of  (/) 467 

limitation  of  time  (g) 467 

good  and  bad  counts  (A) 467 

effect  of  good  count  ft) 467 

motion  for  arrest,  when  made 469 

court  may  grant  without  motion 468 

effect  of  arrest  of  jud^ent  (a) 469 

notice  of  motion  to  district  attorney 469 

when  discharge  granted 470 

when  to  be  recommitted 470 

time  for  pronouncing ....  471 

must  be  two  days  after  verdict 472 

defendant  must  be  present,  when 473 

misdemeanor,  need  not  be  present 473 

when  in  custody 474 

how  brought  before  court ,  475 

bench  warrant  may  issue 475,  476 

form  of 477 

service  of 478,  479 

arraignment  of  defendant  for 480 

prisoner  to  be  asked  why  judgment  should  not  be  pronounced  (a) . . .  480 

in  misdemeanor  (h) 480 

may  show  cause  against 481 

may  be  deferred  pending  motion 481 

what  cause  may  be  shown ^ 481 

insufficient  cause ^ 482 

court  may  suspend  indefinitely  (a) 482 

may  sentence  for  highest  ofifense  (}>) 482 

summary  inquiry 483 

circumstances  in  aggravation 483 

mitigation 484 

to  pay  fine,  form  of 484 

may  direct  imprisonment  till  paid 484 

extent  of  such  imprisonment 484 

roll,  clerk  to  enter  485 

what  to  contain  on  appeal 485 

execution  of 486 

copy  of,  to  be  delivered  to  keeper  of  prison 489 

appeals  from,  when  allowed 517,  518 

appeal  from,  order  arresting 518 

stay  on  appeal 527,  528 

de&ult  on  appeal 539 

affirmance  by 539 

on  appeal,  how  given . .     ,,\ 542 

technical  errors  disregarded 542 

formal  defects  unimportant  (a) 542 

must  be  actually  prejudicial  {d  and  e) 542 

may  correct  judgment 543 

may  affirm  or  reverse 543 

new  trial  on  appeal 543 

effect  of  reversal 545 

execution  of,  on  affirmance ' 546 

how  entered  and  remitted 547 

jurisdiction  of  appellate  court  afler 549 
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Judgment — Continued.  Section. 

how  carried  into  efifect 549 

in  special  sessions 717 

extent  of  fine  or  imprisonment 717 

order  fining  juror - 730 

outlawry,  nature  of 818,  819 

effect  of  reversal  of 824 

Judgment-Roll  : 

clerk  to  make  up 485 

what  to  contain  485 

in  outlawry 881 

Judicial  Notice  : 

matters  of  which,  is  taken,  need  not  be  stated  in  indictment 286 

of  private  statute,  court  must  take ...: 288 

Juoolkrs  : 

disorderly  pontonB 899 

Jurisdiction  : 

of  courts  of  original,  enumerated 11 

of  courts  of  oyer  and  terminer 22 

of  city  court  of  Brooklyn 26 

of  superior  court  of  Buffalo 28 

of  city  courts 31 

of  courts  of  sessions 39 

of  courts  of  general  sessions,  New  York 51 

of  courts  of  special  sessions 56,    57 

id.,  in  New  York  city , 64 

id.,  in  Albany 68 

of  police  courts 74 

objection  to,  when  to  be  taken 323-331 

of  public  offenses 133-140 

dueling,  prize  fighting,  etc 133 

person  leaving  state  to  commit  crime 133 

offense  committed  in  several  counties 184,  140 

offense  on  or  near  boundary 135 

offense  on  board  vessel  or  cars 126,  137 

libel  in  newspaper 138 

offense  within,  of  another  state,  etc  .   .......   139 

defendant  to  be  discharged  for  want  of 403 

facts  of,  to  be  shown 287 

JUBOR : 

challenged  for  particular  cause,  may  be  examined  as  a  witness  on 

trial  thereof 883 

bound  to  answer  pertinent  questions 383 

discharged  on  allowance  of  challenge 882 

must  declare  his  knowledge  on  trial 413 

may  be  sworn  as  a  witness 413 

not  to  form  or  express  opinion 415 

sick,  may  be  discharged 416 

(See  Challenges  ;  Trial,  etc.) 

Jury 

formation  of  grand  jury.     (See  Grand  Jury.) 
trial.    (See  Trial  Jury.) 

polling  of ' 450 

discharged  before  verdict,  when 428 

separation  without  leave . .  465 

exclusive  judges  of  fact 419,  420 

may  view  premises 411 

bound  to  receive  law  from  court 419 

accommodations  for,  how  provided 423 

misdirection  of ,  by  court 465 

new  trial  for  misdirection  to 465 
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Jury  —  Continued.  Section. 

verdict  by  lot ^ 465 

in  courts  of  sessions 45,    46 

id.,  how  designated 46 

(See  Trial ;  Challenges  ;  Verdict.) 

Jury  of  Physicians  : 

to  examine  female  convict 500 

id.,  inquisition  thereon 50t 

Justice  : 

action  may  be  dismissed  in  furtherance  of 671 

fugitives  from 827,  835 

(See  Fugitive  from  Justice.) 

Justices  : 

of  supreme  court  may  grant  stay  of  trial  on  indictment 847 

of  peace  may  hold  special  sessions  ...   , 62 

of  peace  cannot  be  impeached 12 

how  removable 132 

clerks  of,  how  removable 132 

of  justices*  courts 11,  132 

courts  of,  when  not  of  record 11 

Justices'  Courts  : 

when  deemed  not  of  record 11 

Justification  : 

of  bail,  mode  of 562-570 

Keeper  of  Prison  : 

duty  of,  as  to  disorderly  persons 908,  912,  913 

Keeping  Peace  : 

security  for : 84-99 

Kings  County  ; 

city  court  of  Brooklyn,  jurisdiction 26 

L. 

Label: 

counterfeiting,  jurisdicton  of  special  sessions 56 

Lading: 

crime,  in  respect  to,  jurisdiction  of. 136,  137 

Lake: 

crimes  committed  on,  jurisdiction 136 

Land  : 

malicious  injury  to,  jurisdiction 56 

Landlord  and  Tenant  : 

relation  of,  ground  of  challenge 877 

Law: 

verdict  contrary  to,  new  trial  on 465 

court  to  determine  on  trial 417 

jury  to  determine  in  libel  cases 418 

decisions  of,  defendant  may  except  to 419 

Lawful  Resistance  : 

may  be  made,  by  whom 79 

by  party  about  to  be  injured 80 

in  what  cases,  and  to  what  extent 80 

by  other  parties,  extent 81 

Lawful  Verdict  : 

erroneous  judgment  on,  may  be  corrected  by  appellate  oourt 543 

LsAVB  of  Court  : 

dismissal  of  criminal  action  by 667 

compromise  of,  id. 668 
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Leaving  State  :                                                                                      Section, 
to  commit  crime,  jurisdiction 133 

Legal  Conviction  : 

no  punishment  except  on 3 

Legal  Effect: 

when  jurj  is  in  doubt  as  to,  thejr  ma^  find  a  special  verdict 436 

Legislature  : 

governor  to  make  annual  report  of  pardons,  etc.,  to 694 

may  pardon  for  treason 693 

Letters : 

carrying  to  and  from  prisoners,  misdemeanor,  jurisdiction  of 56 

Libel : 

in  newspaper,  jurisdiction  of 138 

proceedings  on 138 

indictment  for,  pleading 287 

indictment  for,  what  to  contain 289 

extrinsic  facts  need  not  be  pleaded 289 

j  ury  to  determine  law  and  fact 418 

special  verdict  not  to  be  found  on  trial  for 436 

Liberation  : 

officer  may  liberate  person  aiding 176 

officer  may  break  outer  door,  etc 176 

Licenses  : 

wurt  of  sessions  may  revoke 39 

Lieutenant-Governor  : 

presides  on  trial  of  impeachments 14 

not  to  act  on  trial  of  governor 13 

articles  of  impeachment  delivered  to 118 

id. ,  duty  to  cause  service  of 119 

impeachment  of,  proceedings 130 

Limitations  : 

jurisdiction  of  special  sessions 58 

murder,  prosecution  for,  not  limited 141 

other  crimes,  indictment  must  be  found  in  five  years 143 

except  where  less  time  prescribed  by  statute 143 

time  not  to  run  while  defendant  out  of  state 143 

indictment,  when  deemed  found 144 

Liquors  : 

selling  in  court-houses  and  jails,  jurisdiction 57 

Local  Jurisdiction: 

of  public  offenses 133-140 

Lotteries  : 

violating  laws  in  relation  to,  jurisdiction 56 

Lowest  Degree: 

in  cases  of  doubt,  jury  to  convict  of 890 

Lunatic  : 

committee  of,  may  be  compelled  to  support 39 

relatives  of 914 

(See  Insanity.) 

M. 

Magistrates  : 

defined 146,  959 

enumerated 147 

exempted  from  liability,  when 157 

inability  of 164 

crime  in  presence  of 183 

not  after  offense  is  over  (a) 183 
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Magistrates  —  Continued.  Secti  on . 

j  astice  of  peace  may  (6) 182 

not  beyond  jurisdiction  (c) : 182 

within  wliat  time  {d) 182 

may  arrest  disorderly  person  {e) 182 

may  commit  for  perjury  (/) 182 

proceedings  before,  on  arrest 188 

must  allow  counsel 189 

must  send  officer  for 189 

examination  by 190 

unless  bail  given 190 

must  complete  examination  at  one  eesaion 191 

cannot  adjourn  more  than  two  days ^ 191 

must  have  prisoner  present  (a) 191 

may  commit  on  adjournment 192 

must  read  deposition , 194 

must  issue  subpoenas 194 

depositions  not  evidence  (a) 194 

must  inform  defendant  of  his  right  to  make  statement 196 

cannot  be  made  to  criminate  (b) 196 

prisoner's  statement  under  arrest  {c\ 196 

must  make  note  of  defendant's  waiver 197 

statement  to  be  in  writing 199,  201 

must  exclude  public 203 

may  discharge  defendant 207 

when  to  commit 208 

order  for  commitment 209 

may  take  bail 210 

commitment  not  under  seal  (a) 208 

must  show  probable  guilt  (&) 208 

prisoner  must  be  present  (c) 208 

must  be  properly  directed  {d) 208 

may  commit  for  perjury  (/) 208 

may  amend  mittimus  {g) 208 

what  must  be  stated  (7t) 208 

must  inform  defendant  of  his  rights 211 

the  election  of  trial  must  be  certain  (a) 21 1 

simple  plea  of  not  guilty  insufficient  (5) 211 

waiver  must  be  express  {e) 211 

must  appear  on  minutes  (d) 211 

cannot  be  recalled  (e) 211 

waiver  covers  all  jurisdictional  questions  (/) • 211 

order  for  bail  on  commitment 212 

must  make  commitment 218 

form  of 214 

may  compel  witness  to  give  undertaking 215 

may  require  security  for  appearance 216 

id.,  from  infants  or  married  women 217 

may  commit  for  refusal 218 

conditional  examination  by 219,  220 

must  return  depositions  to  court 221 

may  examine  habitual  criminal 514 

id.,  with  or  without  .warrant 514 

who  may  take  bail 550 

id.,  defendant  held  to  answer 557,  558 

may  examine  bail  on  oath 573 

may  receive  other  testimony 574 

must  make  order  granting  or  refusing 575 

form  of  order  allowing 576 

may  issue  subpoenas 60^ 

disposal  of  stolen  property  by 685,  687 

id.,  in  bastardy  cases 842 

term,  signifies  what 959 

I 
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Maltctous  TRE8PA8B :                                                                               SectioD. 
jarisdiction  of  special  aessions 56 

Manupacturkr  : 

ooanterfeiting  label  of. 56 

Mauk  : 

of  ignorant  person  indaded  in  term  "signatore" d58 

Mabribd  Woman: 

security  for  appearance  of,  as  witness 217 

Marshal  : 

Id  cities  is  peace  officer 15i 

Masters,  Apprentices  and  Servants  : 

complaint  against  apprentice  or  servunt 927 

grounds  of  complaint  against 927 

warrant  for,  in  absence  of  defendant 928 

execution  of  warrant  for,  by  whom 929 

'  hearing  the  complaint  against 930 

proceedings  on  complaint  against 930 

punishment 930 

discharge  of  defendant 930 

complaint  against  master 931 

id.,  grounds  of  complaint 931 

summons  to  be  issued  against  master. .  .* 931 

hearing  the  complaint,  id 933 

dismissal  of  complaint,  id 933 

discharge  of  servant  or  apprentice « ,  933 

provisions  as  to,  do  not  apply  where  money  is  paid 938 

proceedings  in  such  cases 934 

master  may  be  held  for  sessions , . .  935 

proceedings  in  court  of  sessions o 936 

court  may  make  order,  nature  of 936 

complaint  against  clerk  or  apprentice 937 

where  money  is  paid  or  agreed  for 937 

id.,  proceedings  thereon 937 

id.,  in  court  of  sessions 938 

indenture  of  service,  how  assigned 989,  940 

Material  Departure: 

form  forms  prescribed  for  drawing  jurors,  ground  of  challenge 363 

Material  Witness: 

may  be  examined  conditionally 631,  623 

may  be  examined  on  commission 637 

Matrimony: 

child  bom  oat  of,  a  bastard 838 

Matter  of  Right: 

appeals,  when 520 

bail,  when 553 

id.,  when  not 558 

bail  on  appeal 555 

Mayor^b  Court.  (See  Hudson  Courts;  Oswego  Courts;  Utica  Courts.) 

Measure  of  Damages: 

ia  action  on  bastardy  bond 888 

Mechanic  : 

counterfeiting  label  of 56 

Mileage  : 

of  justice  of  sessions 49 

Military  : 

governor  may  order  out,  when. 105 

oth^r  officers  may  order  out Ill 

duties  of 112,  118,  114 

id  ,  in  insurrection 115 
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Minor  :                                                                                                    Section, 
may  be  challenged  as  grand  jaror 239 

Minutes  : 

of  grand  jury  to  be  kept 250 

of  challenge  in  judgment-roll 485 

Miscellaneous  Provisions  : 

Special  proceedings, 

parties  to ,  how  designated 950 

entitling  affidavits  in 9^1 

subpoenas  may  be  issued 952 

id.,  disobedience  to,  punished 952 

Misconduct  in  Office  : 

^grand  jury  must  inquire  into 260 

of  juror,  ground  for  new  trial 4(r> 

Misdemeanor  : 

jurisdiction  of  special  sessions 56,     57 

arrest  for 159 

bail  on 15i) 

arrest  in  night-time  for,  when 170 

bench  warrant  for 802 

second  application  for  removal  of  indictment  for 350 

j  udgment  on,  may  be  in  absence  of  defendant 47o 

five  convictions  for  habitual  criminal 51(^ 

'   bail  on,  before  conviction,  matter  of  right 553 

may  be  compromised,  when 6r»:i 

dismissal  of  action  a  bar 67:i 

Misdescription  : 

of  instrument  forged,  when  material 200 

of  title  to  court  does  not  invalidate  order  for  grand  jury 228 

Misdirection  of  Jury: 

by  court,  ground  for  new  trial .' . . .  465 

Mistakes  : 

in  pleadings  and  proceedings,  effect  of 684 

MmoATiNO  Circumstances: 

inquiry  by  court  before  judgment 4S2 

Money  : 

may  be  deposited  in  lieu  of  bail 586 

(See  Deposit.) 

Mother  : 

of  bastard  must  disclose  father 856 

absconding,  leaving  family  destitute.  (See  Parent  Absconding?.) 

of  ibastard,  when  compelled  to  support  child 8'39,  857 

Motion  : 

to  dismiss  appeal,  how  made 533,  534 

in  arrest  of  judgment.     (See  Judgment.) 

Mountebanks : 

disorderly  persons 899 

Murder  : 

indictment  for,  may  be  found  at  any  time 141 

prosecution  for,  when  commenced 141 

(See  Execution.) 
no  bail  on  charge  of . .   . .  552 

K 

Name  : 

of  defendant  to  be  specified  in  warrant 15*2 

of  witnesses  to  be  indorsed  on  indictment 271 

fictitious,  in  indictment 277 
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Newspaper  :  Sectkni. 

libel  in,  where  triable 138 

id.,  change  of  venue,  etc 138 

indictment  in  one  county  onlj  for  libel 138 

New  Trials  : 

oyer  and  terminer  may  grant 23 

court  of  sessions  may  grant 39 

on  special  verdict 443 

who  may  g^rant 463 

in  what  cases 465 

effect  of  granting 464 

when  application  for,  to  be  made 466 

granted  by  appellate  court 543 

effect  of  granting,  id : 4^,  544 

defined ft^ 

in  special  sessions.    (See  Special  Sessions.) 

New  York  Cttt  : 

application  for  commission  in 641 

disposal  of  property  stolen  in 691 

police  justices  in,  may  act  as  coroners 789 

commissioners  of  charities  in 915 

(See  Court  of  General  Sessions.) 

New  York  Special  Sessions  : 

jurisdiction  defined 64 

oificers,  how  appointed 65 

clerks,  stenographers,  interpreters 65 

terms  of  office  of  clerks,  etc    66 

when  held 67 

how  to  proceed  on  charge  in 741 

id.,  when  to  try 743 

if  jury  demanded,  examination  to  be  had 743 

trial  must  be  by  court  without  jury. 744 

subpoenas,  how  issued 745 

clerk,  duties  of ." 745 

fines  to  be  paid  to  clerk,  who  must  pay  to  comptroller 747 

transcript  of  conviction  need  not  be  filed 748 

copy  minutes  conclusive  evidence  of  facts 748 

(See  Special  Sessions.) 

Nioht-ttme  :  , 

arrest  for  felony  mav  be  made  in 170 

for  misdemeanor,  when  allowed  in 170 

Nolle  Prosequi  : 

abolished,  substitute  for 671,  672 

Notes  of  Testimony  : 

when  j  ury  may  take • 4d6 

Not  Guilty  : 

plea  of 333 

effect  of,  what  denied 338 

evidence  receivable  under  plea  of 339 

id.,  former  conviction,  etc.,  not  admissible  under  plea  of 339 

when  defendant  refuses  to  plead ^0,  342 

verdict  of,  general,  effect  of 437 

plea  of,  by  corporation 681 

Notice: 

for  order  compelling  support  of  poor  person 915 

for  id. ,  how  served 915 

Notice  of  Appeal  : 

form  of 623 

service  of 623 

id.,  on  district  attorney 523 

by  people,  how  served 534 
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Notice  of  Appeal — (Continued .  Section. 

publication  of,  when 524 

affidavit  of  publication  of 525 

when  filed,  completes  appeal 525 

service  of,  on  counsel 538 

Notice  of  Application  for  Bail  : 

for  felony,  in  cities 660,  571 

upon  appeal,  how  served 684 

Notice  of  Argument  : 

on  special  verdict 441 

in  supreme  court. 535 

requisites  of 535,  536 

service  of. 535,  536 

in  court  of  appeals 636 

may  be  servea  on  counsel  for  defendant 637 

Notice  of  Settlement  : 

of  interrogatories  on  commission 645 

Notice  of  Surrender  of  Bail  : 

how  given  to  district  attorney 592 

Nuisance: 

abatement  of,  on  conviction 953 

o. 

Oath  I 

of  members  of  court  of  impeachment 18 

of  police  justice 76 

of  officers,  on  retirement  of  jury 421 

of  commissioners  to  inquire  into  sanity :  658 

term  includes  affirmation 957 

Offenses : 

of  which  special  sessions  have  jurisdiction,  enumerated 56,    57 

id.,  in  New  York 64 

id.,  in  Albany 68 

punishable  with  death 873, 491,  540,  552 

bailable 552 

not  bailable 653 

Officer  : 

peace,  powers  and  privileges  of,  on  arrest 163 

public,  not  to  act  after  impeachment ^..  229 

crime  committed  on,  no  compromise  of 663 

not  to  receive  fees,  when 887 

(See  Peace  Officer.) 

Omission  : 

to  serve  bill  of  exceptions,  effect  of 461 

to  serve  amendments,  effect  of 461 

Opinion  : 

previous  formation  or  expression  of,  disqualifies  juror,  when.  .subd.  2,  876 
conscientious,  against  death  penalty 377 

Order : 

for  commitment 209 

for  bail  to  be  taken 212 

setting  aside  indictment 813 

for  removal  of  indictment 351-853 

of  trial  regulated 888 

to  carry  judgment  into  effeet 549 

granting  bail  on  appeal 583 

for  re-commitment  after  bail 600 

Original  Jurisdiction: 

courts  of,  in  criminal  cases 11 
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Orlbans  CoxrsTY :  Section, 

grand  jurors  in 230,  233 

CswBOO: 

recorder's  coart  in,  jarisdiction 31 

bj  vrhom  held ^ 33 

special  sessioAs  in . .  61 

Outer  Door  : 

when  may  be  broken  open 175-178 

id.,  to  re-take  prisoner  rescued,  etc «  187 

OoTLA wry  op  Persons  Convicted  of  Treason  : 

application  for,  when  made 814 

on  what  proof 815 

order  for  defendant  to  appear 816 

publication  of 817 

judgment  on  appearance 818 

judgment  on  non-appearance 818 

effect  of  judgment 819 

judgment^roU  to  be  filed 820 

id.,  of  what  to  consist    821 

transcript'of  judgment  of 820 

appeal  from  judgment 823 

'        effect  of  reversal  of  judgment  of . .  824 

defendant  may  be  arrested 825 

no  other  proceeding.f or,  than  herein  provided • 826 

Overseers  of  Poor  : 

notice  to,  on  application  for  discharge  of  father  of  bastard 874 

Overt  Act.    (See  Treason.) 

Owner: 

of  property  stolen,  delivery  to 68&-688 

Oyer  and  Terminer  : 

jurisdiction  limited 21 

how  composed,  jurisdiction 22,    23 

clerk  of,  is  county  clerk 25 

indictment  sent  from  sessions 40,    41 

(See  Courts  of.) 

Oysters  : 

unlawfully  removing, jurisdiction 56 

P. 
Panel  : 

challenge  to.    (See  Challenges.) 

Papers  in  Evidence  : 

newspapers,  libel  in : . . . .  188 

j  ury  may  take,  on  retiring,  by  consent  of  defendant  and  district  attorney.  425 

in  judgment-roll 485 

on  appeal  to  be  sent  to  appellate  court 532 

subpcena  for  books  used 613 

Pardon : 

power  of  government  to  grant 692 

may  suspend  execution  of  sentence 693 

must  inform  legislature  annually 694 

may  require  information  f ronl  officers 695 

notice  to  district  attorney  of  application  for 696 

publication  of  notice 697 

papers  to  be  filed  with  secretary  of  state    698 

Parent  : 

absconding,  leaving  family  destitute 921 

id. ,  officers  may  apply  for  warrant  of  seizure  of  property 921 

id.,  issuing  of  warrant 921 

seizure  and  inventory  of  id 9S2 
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Pabknt  —  Con  tin  aed.  Section. 

confirmation  of  warrant  against  id 923 

discliarge  of  id.,  when  ordered 023,  024 

directions  for  sale  of  id 023,  924 

sale  of  property  of,  seized 925 

application  of  proceeds  of  id 025 

accounting  for  id 025 

powers  of  superintendents  of  poor 026 

(See  Bastards.) 

Particulaii  Causes  of  Challenob.    ,(^e  Challenges.) 

Party  Injured: 

may  make  lawful  resistance 70,    80 

about  to  be 70,    80 

may  consent  to  compromise 664 

in  special  proceedings,  designation  of 050 

Payment: 

of  members,  etc.,  court  of  impeachment 20 

of  expenses  of  poor  witness 616 

of  costs,  etc.,  in  special  sessions 719 

id.,  prosecutor  may  be  ordered  to  make 720 

of  return  of  fugitives  from  justice 836 

of  costs,  etc.,  in  bastardy  cases 873 

Peace.     (See  Security  to  Keep  ;  Breach  of  Peace.) 

Peace  Officer  : 

defined 154,  060 

may  arrest  with  or  without  warrant 168 

may  call  for  aid 160 

may  arrest  for  crime  in  his  presence  without  warrant 177 

when  may  arrest  without  warrant 177 

may  break  open  outer  door,  etc 175, 176,  177 

when  may  arrest  at  night,  without  warrant 170 

must  inform  defendant  of  authority 180 

id.,  exceptional  cases 180 

may  take  prisoner  from  by-stander 181 

to  serve  subpoenas 614 

duty  in  regard  to  stolen  property 685 

term  includes  what 060 

Penalty.    (See  Death  Penalty.) 

People : 

prosecution  must  be  in  name  of 6 

challenges  by 870 

verdict  for 437 

may  appeal,  when 518 

appeal  by,  how  taken 524 

id. ,  does  not  stay  judgment 526 

Peremptory  Challenge.    (See  Challenges.) 

Perfection  : 

of  appeal 525 

Perjury  : 

grand  jurors  may  disclose  testimony  given  before  them  on  charge  of. .  266 

of  grand  juror 267 

indictment  for,  what  to  contain 201 

aiding  officers  Justified 81-83 

id.,  who  may  issue 147 

charged  with  crime,  warrant  for  arrest  of 150 

liberation  of,  outer  door  may  be  broken,  etc 176 

imprisoned,  grand  jury  to  inquire  as  to 260 

examination  of  id.,  without  warrant 514 

of  habitual  criminals,  search  of 514 
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Phtsiciaks  :  Section. 

j a  ly  to  examine  female  convict 500 

inqaisition  to  l>e  signed  by 501 

to  be  present  at  execations 507 

to  sign  certificate  of  death 508 

Plkadino  : 

previous  forms  of,  abolished 273 

rules  governing 273 

first,  OD  part  of  people,  is  indictment 274 

Indictment : 

what  to  contain 275 

(See  Indictment.) 

id.,formof 276 

id.,  fictitious  name  in 277 

id.,  must  charge  but  one  crime 278 

id.,  counts  in . .  279 

id. ,  time,  how  stated  in 280 

id.,  matters  of  description,  how  stated  in 281 

id.,  language  of,  how  construed 282,  283 

id.,  sufficiency  of,  how  tested 284 

id.,  technical  errors  disregarded 285,  684 

id.,  presumptions  of  law  need  not  be  stated 286 

id.,  matters  of  which  judicial  notice  is  taken 286 

id. ,  judgment  or  determination,  how  pleaded 287 

id.,  private  statute,  how  pleaded 288 

id.,  for  libel,  what  to  contain 289 

id.,  for  forgery,  description  of  writing 290 

id.,  for  perjury,  what  to  be  stated 291 

id. ,  for  subornation  of  perjury 291 

amendment  of  indictment,  when  allowed,  terms. 293 

trial  to  proceed  after,'  id 294 

answer  by  defendant 313 

time  allowed  to  answer 311 

motion  to  set  aside  indictment 313 

id.,  when  allowed 313 

id.,  if  denied,  defendant  must  answer 816 

demurrer  to  indictment •  S21 

id  ,  must  be  put  in  on  arraignment 3*23 

grounds  of  demurrer  to 323 

(See  Demurrer.) 

id.,  how  put  in,  form  of 324 

id.,  how  heard 325 

judgment  on  demurrer  to 326 

id. ,  when  a  bar 327 

proceedings  on  disallowance  of .  to  id 330 

when  defendant  may  plead  over 330 

objections  to  id.,  when  may  be  taken 331 

Pleas : 

of  defendant,  kinds , 333 

how  put  in ...,. 333 

form  of 334 

of  guilty,  how  put  in 335 

of  insanity 336 

may  bo  withdrawn • 337 

of  not  guilty,  denies  what 338 

what  evidence  receivable  under,  of  not  guilty. 339 

when  defendant  refuses  to  answer,  of  not  guilty  to  be  entered 343 

in  special  sessions 700 

Police  in  Cities  and  Villages: 

organization  and  regulation 100 

to  attend  public  meetings ,     101 

to  be  notified  of  conviction  of  habitual  criminals 511 
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Police  CotrnTS.  Section 

have  jurisdiction  conferred  by  statute 74 

in  villages,  how  establinhed 75 

justices  must  take  oath  and  file  bond 76 

pleas  in 700 

(See  Courts ;  Police;  Special  Sessions.) 

Police  Justices  in  Cities  and  Villages  : 

may  hold  special  sessions 62 

jurisdiction 74 

election  of 75 

to  take  and  file  oath 76 

how  to  hold  office c 77 

compensation  of , 78 

cannot  retain  fees 78 

salary  of ....   78 

how  removable 8,  12,  183 

Police  Justices  in  New  York  :  ♦ 

may  appoint  officers  of  special  sessions 6 

how  removable 8,  182 

Polling  the  Jukt  - 

mode  of 450 

who  may  require 450 

Poor  Persons  : 

powers  of  court  of  sessions  as  to 89 

who  may  be  compelled  to  support 914 

who  may  apply  for  order  to  support 915 

court  of  sessions  to  hear  case 916 

id. ,  may  make  order  for  support 916 

support  may  be  apportioned  among  relatives 917 

order  for  support,  what  to  contain 918 

order  for  support  may  be  varied 918 

costs  of  proceeding  for  support  of,  how  paid 919 

action  against  relatives  on  order  to  support 920 

who  must  support  relatives  (a) 914 

husband  not  bound  to  support  step-children  (6) 914 

nor  wife's  mother  (c) 914 

liability  of  children,  several  {d) 914 

no  common-law  obligation  (e) 914 

ability  of  relative  to  support  {a) 915 

action  by  superintendent  of  poor  (&) 915 

what  amounts  to  breach  of  order  (a) 920 

parents  abandoning  children 921 

id.,  property  may  be  seized 921 

warrant  for,  id 921 

id.,  seizure  of  property  of 922 

transfer  of  property,  when  void. . . ; 922 

confirmation  of  seizure  of ,  id 923 

id.  proceedings  thereon .' 923 

warrant  for  id.,  when  discharged 924 

sale  of  property  seized 925 

application  of  proceeds 925 

superintendents  of  poor, powers  of,  same  as  overseers  of  poor. . .  v . . . .  926 

Poor  Witness  : 

expenses,  how  paid  616,  617 

Pregnancy . 

of  female  convict,  proceedings  on 501,  502 

Premises  : 

where  crime  committed,  court  may  allow  jury  to  view 411 

id.,  proceedings  thereon 411,  412 

of  habitual  criminal  may  be  searched 514 

Presbntino  of  Indictment.    (See  Indictment.) 

J 
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Prxsideht  of  SiENATS  :  Sectioii. 

presides  on  trial  of  impeachments  exeept  on  trial  of  governor 18 

io  absence  of,  who  to  preside  in,  id 14 

impeachment  of,  notice  on 190 

Presukftioh  . 

of  law  need  not  be  stated  in  indictment 286 

neglect  or  refusal  of  defendant  to  testify  creates  no  prsBomptioo 

againsthim 393 

defendant  presumed  inno6ent 889 

Prbvention  op  Criks  : 

by  lawful  resistance 79,  80,  81 

by  intervention  of  officers  of  justice 83 

by  requiring  security  to  keep  the  peace 83 

by  forming  police  in  cities  and  villages 83 

by  suppressing  riots 83 

other  persons  may  aid  officers  in 83 

Pretbntion  Ain>*  Suppression  of  Riots  : 

powers  of  sheriff  or  other  officer « 103 

names  of  rioters  must  be  certified  to  court 103 

persons  commanded  must  aid  officer 104 

misdemeanor  to  refuse  id 104 

governor  may  order  out  military 105 

officers  to  command  rioters  to  disperse 106 

rioters  to  be  arrested  on  refusal  to  disperse 107 

persons  refusing  to  aid  deemed  rioter 108 

magistrate  neglecting  duty  guilty  of  misdemeanor.  ^ 109 

dispersing  rioters 110 

unlawful  assembly,  how  dispersed Ill 

military  may  be  ordered  out Ill 

duty  of  commander  when  ordered 113 

military  must  obey  orders 113 

endeavors  must  be  made  to  cause  the  rioters  to  disperse  peaceably. . .  114 

pruclamatioQ  by  governor 115 

fi^overnor  may  order  persons  into  service 116 

id.,  may  revoke  proclamation 117 

Printing  . 

included  in  term  ''writing" 956 

Prison  : 

grand  jury  must  inquire  into  management  of 260 

free  access  to,  by  jurors 261 

defined 506 

duties  of  keepers  of 908 

Prisoner  : 

escaping  or  rescued  may  be  retaken 186 

outer  door,  etc.,  may  be  broken  to  retake 187 

Private  Person  : 

may  make  arrest 168 

may  arrest  for  breach  of  peace 181 

id.,  for  crime  in  his  presence 183 

id.,  for  felony 188 

how  to  make  arrest 184 

to  bring  prisoner  before  magistrate 186 

may  serve  subpoenas 614 

Private  Stattjtb  : 

how  pleaded  in  indictment 288 

Privilege  : 

exemption  of  juror  not  ground  of  challenge 379 

Prize  Fighting  : 

person  leaving  state  to  engage  in,  how  punished 138 

Proceedings  aftbb  Commitusnt.    (See  Oommitment.) 


i 
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Procbbdikgs:  Section. 

against  oorporationB 675 

against  fugitives  from  justice 827 

against  fathers  of  bastards 838 

in  special  sessions.     (See  Special  Sessions. 

special.    (See  Special  Proceedings ;  Stay  of  Proceedings.) 

Process: 

subpoena 607 

commission 638 

(See  Writ  and  Process.) 

Proclamation  by  Governor  : 

wlien  execution  of  process  is  resisted 115 

publication  of 115 

revocation  of 117 

Pronouncing  Judgment.    (See  Judgment.) 

Proof : 

required  on  confession  of  defendant 895 

of  treason 896 

of  conspiracy 898 

Property  ; 

taken  on  search  warrant,  receipt  for 808 

to  be  delivered  to  magistrate 804 

inventory  of,  taken  on  warrant 805 

escheat  of,  on  conviction  of  treason 818 

(See  Seizure  of,  for  Support.) 

Property  Stolen  or  Embezzled  : 

peace  officer  must  hold  it r 685 

order  for  its  delivery  to  owner 686 

magistrate  must  deliver  to  owner 687 

expenses  of  preservation,  how  paid 686,  687 

court  may  order  delivery  to  owner 688 

nnclaimed,  how  disposed  of 689 

receipts  to  be  given  to  defendant  for 690 

disposal  of,  in  New  Tork  city 691 

Prosecution  : 

second,  not  allowed 9 

Prosecutor  : 

no  conditional  examination  of 220 

may  be  challenged  as  grand  juror 339 

to  pay  costs  in  special  sessions,  when 719 

in  special  proceedings,  how  designated 950 

Prostitute  : 

common,  when  a  vagrant 887 

Public  Meetings  : 

police  to  attend 101 

Public  Officers  : 

removal  by  impeachment 12 

misconduct  of,  grand  jury  to  inquire  into 260 

Public  Records: 

grand  jury  may  examine  free 261 

indictments  are 272 

Public  Trial  : 

defendant  entitled  to 8 

Publication  : 

of  notice  of  appeal 522 

affidavit  of  id 525 

of  application  for  pardon 697 

of  order  in  outlawry 816,  817 
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PuNiSHMSNT :  SectioiL 

onlj  allowed  on  conviction 3 

of  master  of  foreign  yesael,  when  it  may  be  remitted 874 

QUAIflFICATIONB  : 

of  trial  jurors • 875 

of  sureties  in  bail • GOO 

Questions  of  Fact  : 

jury  to  decide  all 419 

jury  exclusive  judges  of 420 

jury  to  be  so  informed 420 

Questions  of  Law: 

court  to  decide  all 417 

id.,  except  on  trials  for  libel 418 

when  jury  may  decide '. 418 

Quick  with  Child  : 

when  female  convict  is 500 

id.,  proceedings  thereon 501 

E. 

Racing  : 

on  Sunday,  or  near  court-house. . . .  .• 56,    57 

Railroad  : 

crime  committed  on,  jurisdiction  of 137 

Reading  : 

charge  to  defendant '609 

Real  Property  : 

of  corporations,  fine  may  be  collected  from 682 

of  outlaw,  forfeited 817 

Reason  : 

none  need  be  given  for  peremptory  challenge 373 

for  discharge  of  jury  to  be  entered  in  minutes 429 

Reasonable  Doubt  : 

entitles  defendant  to  aoqoittal 389 

an  to  degree  of  crime 390 

certificate  of,  stays  proceedings 527,  528 

Rebutting  Testimony  : 

when  to  be  oflPSsred snbd.  3,  388 

Receipt: 

for  property  taken  on  search  warrant 803 

id.,  what  to  contain 803 

for  deposit  in  lieu  of  bail 586 

Recommitment  : 

after  bail,  in  what  cases 599 

who  may  order 599 

contents  of  order  of 600 

arrest  of  defendant  by , 601 

proceedings  on  arrest  by 602,  603 

new  bail  may  be  taken  after 603 

bail  on,  by  whom,  form  of 604,  605 

qualifications,  etc.,  of  bail  after 606 

Reconsideration  of  Verdict  : 

of  conviction  allowed 447 

of  acquittal  cannot  be  required 447 

when  defective  or  informal 448 

Records  ; 

papers  in  pardon  cases 699 
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Bboord  op  Conviction  :  Section. 

in  special  sessions,  wliat  is 724 

of  disorderly  person,  what  is 903 

Recorder's  Court.    (See  Utica  Courts ;  Oswego  Courts.) 

Recorder  of  Albany  : 

to  hold  special  sessions 69 

may  order  out  military,  when Ill 

Recorder  of  New  York  : 

may  hold  general  sessions 68 

may  appoint  officers  of 55 

may  order  payment  of  fees  to  poor  witness 616 

Recorder  in  Cities  : 

may  hold  special  sessions 63 

may  order  out  military,  when Ill 

Recording  Verdict  : 

duty  of  clerk  on 451 

Refusal  : 

to  aid  officer,  how  punished 104-108 

to  plead  to  indictment,  effect  of 830,  842 

to  charge,  exception  for 465 

of  court  to  instruct  jury,  ground  for  new  trial suhd.  5,  465 

Relations: 

which  render  Juror  subject  to  challenge 877 

guardian  and  ward 877 

master  and  servant 377 

landlord  and  tenant 877 

member  of  family 877 

adverse  party  in  civil  action 877 

grand  juror  finding  indictment 877 

coroner's  juror 877 

trial  juror,  when 877 

Bcruples  against  capital  punishment 377 

Relatives  of  Poor  Persons  : 

liable  for  support  of ' 914 

order  compelling  support  by 915 

support  may  be  apportioned  among 917 

costs  on  complaint  to  be  paid  by 919 

action  against,  on  failure  to  support 920 

Remission  : 

of  punishment  of  master  of  foreign  vessel 674 

Remission  of  Forfeiture  : 

of  undertaking  for  bail 597 

of  deposit 597 

REMirrrruR: 

on  appeal,  stayed  on  judgment  by  default 547 

Removal  : 

from  state  of  surety  on  bail,  defendant  may  be  arrested 599 

Removal  of  Criminal  Action  : 

proceedings  heretofore  existing  abolished 843 

when  allowed 844 

after  trial,  when  allowed 845 

application  for  order  for 846 

how  made 346 

notice  to  district  attorney 846 

service  of  papers 846 

stay  of  proceedings  for 847 

how  granted . . 847 

second  application  not  allowed 849 

id. ,  violation  of  a  rule  a  misdemeanor ; .- 850 
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Removal  op  Criminal  Action  —  Continued.  Section 

court  may  vacate  order  for 350 

order  to  be  filed. .    351 

proceedings  to  be  transmitted 351 

proceedings  on  removal 352 

order  must  be  filed  to  be  effectual 353 

Removal  of  J  ubticbs  of  Peace  : 

police  justices,  their  clerks,  etc e  132 

Reprie>'es,  Commutations  and  Pardons  : 

power  of  governor  to  grant ©92 

governor's  power  in  case  of  treason 693 

governor  may  suspend  execution 683 

id.,  must  communicate  to  legislature 694 

id.,  may  require  report  of  case  from  judgea  etc 695 

notice  to  district  attorney  of  application  for 696 

publication  of  notice  of  id 697 

papers  relating  to  application  to  be  filed  with  secretary  of  state  as 
records 698 

Res  Adjudicata  : 

order  denying  bail,  when 663,  566 

Rescue  : 

defendant  may  be  retaken  after 186 

outer  door  may  be  broken  in  cases  of 187 

Resident  of  State  : 

departing  from,  with  intent  to  commit  ofibnse 183 

Resistance  : 

lawful ,  may  be  made 79 

when  and  by  whom ....  79 

by  party  about  to  be  injured 80 

when  to  be  made,  and  extent  of 80 

by  other  parties,  when 81 

of  execution  of  process 102 

to  process,  how  overcome 102-117 

Restraint  : 

defendant  not  to  be  subjected  to  unnecessary 10,  173 

Re-submission  of  Case  to  Grand  Jury 

by  order  of  court,  after  a  failure  to  indict 270 

of  charge  to  grand  jury,  when ,  317,  819 

after  demurrer 827 

where  facts  alleged  in  indictment  are  insufficient 406 

Retaking  of  Prisoner: 

person  escaping  or  rescued,  may  be 186 

outer  door,  etc ,  may  be  broken  in 187 

Re-trial  : 

when  allowed 430 

Retroactive  • 

this  code  not  unless  so  declared 954 

Return  : 

appeal  dismissed  if  not  made 534 

time  for  making,  may  be  enlarged. 534 

Reversal  : 

judgment  of,  on  appeal,  not  made  without  argument 689 

Right  : 

what  appeals  are  matter  of '........ 620 

bail,  wnen  matter  of 553 

of  defendant  in  criminal  action 8 

Riots.     (See  Prevention  and  Suppression  of ) 

Riotously : 

crime  committed,  no  compromise  of 663 
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RivEB,  Lake,  Canal  :                                                                           Section, 
offenses  on,  jurisdiction  of. 136 

Roll.    (See  Judgment-Roll.) 

Rooms; 

to  be  provided  for  trial  jury 423 

expenses  of  id.,  how  paid 423 

Rttlbb  of  Eyidbncb  : 

in  civil  cases  applicable.. 8^ 

s. 

SaLAKT; 

of  police  justices,  how  fixed  in  dtiee 78 

id.,  in  villages 78 

of  justices  not  to  be  increased  or  decreased 78 

School : 

child  not  attending,  punishment  of 887 

Scruples,  Conscientious  : 

against  capital  punishment,  ground  of  challenge 877 

Seal.    (See  Courts.) 

Search  : 

of  premises  of  habitual  criminal . .  / 614 

with  or  without  warrant 614 

Search  Warrant  : 

defined 791 

grounds  for 792 

when  not  to  be  issued 793 

examination  before  issuing 794 

depositions  to  be  taken  before 794 

what  to  contain 795 

when  to  issue -796 

form  of 797 

service  of * 798 

outer  door  may  be  broken,  etc,  upon 799,  800 

may  be  served  in  night,  when 801 

within  what  time  to  be  executed 802 

receipt  to  be  given  for  property  taken  on 803 

property  delivered  to  magistrate,  how  disposed  of  ...  •  804 

return  of 805 

form  of  return  of 805 

inventory 805 

copy  to  be  delivered 806 

proceedings  on  return  of 807,  808 

restoration  of  property  taken  on    809 

papers  to  be  sent  to  court  of  sessions    : 810 

misdemeanor  to  sue  out,  maliciously 811 

misdemeanor  to  execute,  with  severity 812 

person  of  prisoner  may  be  searched,  when 813 

what  constitutes  a  valid  process  (a) 792 

m  cases  of  felony  Q)} 792 

protection  thereof  (A) 797 

oflScer  may  break  in  {a) 799 

Second  Offenses.    (See  Habitual  Criminal.) 

Second  Prosecution  * 

not  allowed  for  same  crime 9 

Secrets: 

of  grand  jury  to  be  kept 265 

Security  . 

required  of  disorderly  person 901 


]xxx  Index. 

Security  to  Keep  the  Peace  :  SecUon. 

information  to  magistmte 84 

examination  of  complainant  by  magistrate 85 

id.,  to  be  reduced  to  writing b5 

warrant  of  arrest,  when  issued 86 

id  ,  to  whpm  directed 86 

id.,  its  contents 86 

proceedings  after  arrest 87 

prisoner  discharged,  when 88 

prisoner  may  be  required  to  give  ondertalLing 89 

undertaking,  its  contents bt) 

if  given,  prisoner  to  be  discharged 90 

if  not  given,  prisoner  to  be  committed 90 

person  committed  maj  be  discharged 91 

undertaking  to  be  sent  to  court  of  sessions 92 

assault  or  threat  in  presence  of  court,  security  may  be  required 93 

person  bound  must  appear  at  sessions 94 

to  be  discharged  if  complainant  does  not  appear 95 

proceedings  when  both  parties  appear 96 

how  broken 97 

how  prosecuted 98 

except  as  herein  prescribed,  not  required 99 

must  be  on  information  (a) 84 

when  issued  (a)  85 

abusive  language  (a) 86 

personal  disclosures  (p) 86 

keeper  of  house  of  ill-fame  (c) 86 

what  cases  will  be  held  to  sureties  (a) 89 

landlord  may  be  held  (6) : 89 

neglect  of  family  {e) 89 

weak  case  (d) 89 

not  guilty  (e) 89 

^  drunkenness  (/) 89 

'  what  mittimus  must  state  (a) 90 

need  not  name  crime  (&) 90 

must  commit  on  refusal,  {e) 90 

j  ustice  cannot  take  sureties  singly  (a) 99 

Seizure  op  Property  : 

of  parent  of  bastard  absconding 860 

for  support  of  family 921,  922 

confirmation  of 92:{ 

application  of  proceeds  of  sale  on 92S-925 

sale  of,  proceeds 925 

Senate : 

in  impeachment,  duty 14 

clerks  and  officers  of 15 

clerk  to  keep  seal  of  court  of  impeachment 16 

president  of,  impeachment  of 130 

Senators ; 

members  of  court  of  impeachment    13 

compensation  of,  in  such  cases 20 

(See  Senate  Impeachment.) 

Separation  op  Jury  : 

allowed,  when 414 

when  ground  for  new  trial 465 

Separate  Trial  : 

of  defendants  jointly  indicted,  when 891 

Servants  : 

when  ground  of  challenge , 377 

(See  Master.) 
Service:  : 

of  warrant  of  arrest 155 
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Service  —  Continued.  '  Section. 

of  bench  warrant 478 

of  noticQ  of  appeal 522 

of  Bubpoeua 614,  615 

id.,  out  of  county 618 

(See  Warrants;  Appeal,  etc.) 

Sessions,  Courts  of  : 

one  in  each  county 87 

jurisdiction 87,    89 

classified .* 88 

indictments  in 40,    41 

id. ,  removal  of 40,    41 

by  whom  held • 43 

justices  of 42 

id.,  when  disqualified ,  who  to  act •. 43,    44 

when  and  where  held 45 

^rand  and  petit  jury  for 45 

id. ,  how  drawn  and  summoned 46,    46 

clerk  of , 47 

writ  and  process  of 48 

compensation  of  justices  of 49 

(See  Special  Sessions.) 

Sbttino  Aside  Indictment  : 

motion  for,  when  granted 318 

id.,  effect  of  not  making 314 

id. »  when  to  be  made 815 

id.,  proceedings  thereon 816,817,  818 

id.,  if  granted,  not  a  bar 820 

Settlement  : 

of  bill  of  exceptions 457,  461 

of  interrogatories  on  commission ,. 648 

Severing  Challenges.    (See  Challenge.) 

Sheriff  : 

to  designate  officers,  Albany  special  sessions 71 

may  execute  warrant  to  keep  the  peace 86 

duty  of,  on  resistance  to  process 102 

may  apply  to  governor  for  aid 105 

unlawful  assemblages 106 

may  order  out  militia . .  Ill 

warrant  of  arrest  may  be  directed  to 151 

is  a  peace  officer 164 

warrants  by  judges  to 155 

warrants  by  magistrates  to 156 

commitment  to,  on  examination 193,  214 

to  summon  additional  grand  jurors 23()-282 

id.,  how  to  proceed 234 

bench  warrant  to 801,  477 

intentional  omission  to  summon  jurors  ground  of  challenge  to  the 

panel 362 

must  provide  accommodations  for  jury .423,  424 

execution  of  judgment  by 486,  489 

powers  of,  on  execution 490 

execution  of  death  sentence  by 491,  509 

duty  when  convict  is  insane 496 

id.,  pregnant  female  convict 500 

may  search  habitual  criminal 514 

to  serve  subpoenas 614 

when  stolen  property  comes  into  his  possession GSO 

to  execute  judgment  of  special  sessions TSl 

to  execute  coroner's  warrant 781 

Id.,  search  warrants 7^)1 

id.,  bastardy  warrants 841 
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Sheriff  —  Continued.  Section. 

to  arrest  yaffrants 890 

id. ,  disorderly  persons 900 

to  furnish  report  to  secretary  of  state  of  number  of  conyictions..945,  946 

crimi&al  statistics 946 

id.,  punishment  for  neglect  to  furnish 948 

Showing  Cause: 

against  judgment.     (See  Judgment. ) 

Sick  Juror: 

may  be  discharged 416 

Signature  : 

term  includes  "  mark  " 958 

Slunq-Shot  : 

offense  of  carrying,  jurisdiction 56 

Special  Proceedings  : 

of  a  criminal  nature 773 

coroner's  inqueats 773-790 

search  warrants l 791-813 

outlawry 814-826 

against  fugitives  from  justice. • 827-887 

in  bastardy  cases 838-886 

again.st  vagrants 887-8^ 

against  disorderly  persons 899-913 

for  support  of  poor  persons 914-926 

masters,  apprentices  and  servants 927-939 

criminal  statistics 941-949 

miscellaneous 950-952 

parties  to,  how  designated 950 

provisions  of  this  code  applicable  to 951 

entitling  affidavits  in 951 

powers  of  courts  in    952 

Special  Sessions  : 

courts  of,  jurisdiction ..    56 

exclusive  jurisdiction  of 67 

limitation  of  jurisdiction 58.    50 

in  New  York  city 64 

in  Albany  city 68 

proceedings  in  courts  of C99-740 

id.,  in  New  York  city 741-748 

ap  p  eal  8  f  r om 749-772 

new  trials  on  appeal  from 704 

id.,  to  be  had  in  courts  of  sessions 768 

proceedings  on  new  trial 768 

defendant  may  elect  to  be  tried  in 211 

(See  Courts ;  Bail ;  Appeal,  etc.) 

Special  Term  : 

of  supreme  court  may  remove  indictment 846 

Special  Verdict  :  * "" 

defined 488 

(See  Verdict.) 

Speedy  Trial: 

defendant  entitled  to 8 

Statement  of  Defendant: 

before  magistrate 196 

to  be  informed  of  right  to  make 196 

may  waive 196 

note  of  waiver 197 

nature  and  form  of 196 

proceedings  on  taking 199 

defendant  may  correct 199 

to  be  redaced  to  writing 200 
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Statement  of  Defendant  —  Ck)iitinaed.  Section . 

form  of,  and  authentication 200 

who  to  Bign 200 

what  to  contain 200 

must  be  informed  of  his  rights  (a) 196 

cannot  be  made  to  criminate  (6) 196 

prisoner's  testimony  («) 196 

Statistics.    (See  Criminal  Statistics.) 

Statute : 

words  of,  defining  crime,  need  not  be  strictly  parsaed  in  indictment. .  283 

Stay  of  PROCEBDmas : 

on  application  for  removal  of  action 847 

section  495  does  not  apply  to 495 

on  appeal,  bail  on 555,  556 

appeal  by  people  does  not  operate  as 526 

on  appeid,  how  obtained 527,  528 

certificate  of  reasonable  doubt,  effect  of 527,  530 

on  conviction  of  felony,  notice 529 

of  trial,  when  commission  issues 644 

on  judgment  of  special  sessions 753 

Btenooeafhers  : 

in  New  York,  general  sessions 55 

in  New  York,  special  sessions 65 

Stipulation  : 

confession  made  on,  not  evidence 695 

St.  Lawbence  County  : 

additional  grand  jurors  in 230,  233 

Stolen  Property  : 

disposal  of,  by  officers 685-691 

(See  Property.) 
Subornation  of  Perjury  : 

indictment  for,  what  to  contain 291 

SUBP<ENA  : 

defined 607 

who  may  issue 608 

by  district  attorney 609,  610 

clerk  must  issue  for  defendant 61 1 

form  of 612 

for  books  and  papers 613 

by  whom  served 614 

how  served 615 

copy  must  be  delivered 615 

out  of  county,  requisites  of 618 

disobedience  to 619,  635 

on  conditional  examination 634 

in  courts  of  special  sessions 729 

by  coroner 775,  776 

Substantial  Rights  : 

of  defendant,  when  affected,  appeal  allowed 519 

errors  not  affecting,  disregarded 542 

errors  prejudicial  to 684 

Sufficiency  : 

of  indictment,  how  tested 284,  285 

of  bail,  qualifications 569 

of  bail,  how  tested 571-574 

Suicide  : 

coroner's  inquest  in  cases  of 773 

SuiiMABY  Arrest  of  Habitual  Criional 512 


• 
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Summary  Inquiry  :  Section. 

into  circumstances  before  jadgment 488 

(See  Judgment.) 

Summing  up  by  Counsel  : 

prosecution  to  close 388 

defendant  to  close  on  appeal 540 

Summons  : 

against  corporation 675 

id.,  form  of    676 

id. ,  how  served 677 

against  master 931 

Sunday: 

arrest  for  felony  on. 170 

arrest  for  misdemeanor  on '. 170 

id.,  only  by  direction  of  magistrate 170 

Superintendents  of  Poor  : 

powers  of,  in  proceedings  to  compel  support  of  poor  persons 996 

Superior  Court.    (See  Courts.) 

Supervisors  : 

to  provide  accommodations  for  jury • 423 

how  to  audit  coroner's  accounts 788 

Support  : 

of  bastards,  who  liable 839 

inability  of  father  or  mother  of  bustards  to,  to  be  discharged 878 

of  poor  persons 914 

(See  Poor  Persons ) 

Supreme  Court  : 

general  term  may  remove  justices,  etc 133 

special  term  may  remove  indictment 346 

appeals  to,  when  allowed  defendant 517 

appeals  to,  by  people 518 

matter  of  right 520 

form  courts  of  sessions  on  action  originating  in  special  sessions 770 

decision  of,  on  appeals  from  special  sessions,  is  final 771 

(See  (Courts,  Supreme.) 

Sureties  : 

on  bail,  qualifications  of 569-577 

may  arrest  defendant 591 

may  authorize  third  person  to  arrest  defendant 591 

action  against 595 

defendant  recommitted,  on  death'of 599 

id.,  on  removal  from  state 699 

id.,  on  insufiiciency  of 590,  599 

Surrender: 

of  defendant  by  bail 590 

by  himself  or  sureties 590 

exoneration  thereon 590 

sureties  may  arrest  defendant 591 

deposit  to  be  refunded  on 593 

notice  of,  to  district  attorney 593 

Surrender  op  Fugitive: 

from  justice,  proceedings  on 827-837 

no  fee  to  state  officer  on 887 

Surrogate : 

to  be  present  at  execution 507 

to  sign  certificate  of  death 50d 

Suspicion  of  Felony: 

arrest  on,  without  warrant. 179 

arrest  on,  by  private  person 183 

Suspicious  Circumstances  : 

arrest  of  habitual  criminal  under 613 
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T. 

Taverns  :                                                                                                Section, 
offenses  against  law  regulating,  jorisdiction 56 

Technical  Errors: 

or  defects  disregarded  on  appeal 542 

Terms: 

used  in  this  code,  meaning  of 955 

''writing" 956 

"oath" / 957 

"signature" 958 

•'magistrate" 959 

"peace officer*' 960 

'*  court  of  sessions  " 961 

Testimony  : 

in  rebuttal,  when  allowed 888 

in  case  of  treason. 896,  897 

conspiracy 398 

of  accomplice  must  be  corroborated 399 

notes  of,  jury  may  take,  on  retiring,  when 426 

exception  to  admission  or  rejection  of 455 

on  new  trial  must  be  produced  anew 464 

'  taken  by  coroner 778 

Threats  : 

information  may  be  laid  for 84 

confession  made  under  influence  of,  not  receivable  in  evidence 895 

Time: 

when  persons  bound  to  keep  peace  must  appear 94 

bow  stated  in  indictment 280 

to  prepare  for  trial  allowed 357 

to  serve  exceptions  may  be  enlarged 400 

id.,  as  to  amendments 460 

id.,  who  may  enlarge 460 

to  be  appointed  for  pronouncing  judgment 471 

id.,  at  least  two  days  after  verdict 472 

of  executing  death  penalty 492 

id.,  to  be  certified 508 

of  clerk  to  make  return 532 

Time  of  Commbncino  Criminal  Actions  : 

murder  at  any  time 141 

other  crimes , 142 

when  defendant  out  of  state 143 

when  deemed  commenced 144 

Title: 

of  thisact J 1 

Title  op  Action  : 

not  changed  on  appeal 516 

Treason  : 

no  conviction  for,  except  on  testimony  of  two  witnesses  to  overt  act . .  896 

proof  of  different  treasons  not  sufficient 396 

proof  of,  must  correspond  with  allegations 397 

outlawry  of  defendant  upon  conviction 814,  826 

(See  Outlawry.) 

Trial: 

defendant  entitled  to  speedy 8 

mode  of 854 

issue  of  fact  defined 354 

id.,  how  tried 855 

in  absence  of  defendant 856 

on  charge  of  felony  defendant  must  be  present 336 

on  appeal  person  need  not  be  present  (d) 356 
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Trial  —  Continued .  Section. 

must  be  present  when  verdict  is  rendered  (p) 356 

nor  on  motion  to  quasli  (/) 356 

jurjf  how  formed « 358 

Challenges  on :  ^ 

defined  and  divided ...  359 

of  several  defendants 860 

id.,  number  of  challenges  allowed  {a) 360 

joint  trials  (6) •. 360 

challenge  to  panel  defined • 361 

may  waive  right  St  (a) 861 

when  not  waived  (b) 361 

foundation  of  challenge  stated 362 

what  irregularity  is  material  {a) 362 

when  sherifi^  is  a  partv  (6) ^ 362 

what  sufficient  ground  (c,  d^  e) 362 

when  two  sets  of  jurors  drawn  (/) 362 

must  be  before  jurors  are  sworn  (A) 362 

answer  to  challenge  need  not  be  verified  (i) 362 

effect  of  withdrawing  {j) 362 

how  and  when  taken 363 

cannot  be  alternative  (a) 363 

if  denied  exception  may  be  taken 364 

manner  of  taking 364 

how  tried 364 

verification  of  challenge  (a) 364 

answer  not  to  be  verified  (&) 364 

proceedings  on 365 

amendment  of 365 

denial  of,  how  made 360 

trial  thereof 366 

who  may  be  examined 367 

if  allowed,  jury  to  be  discharged. 368 

if  disallowed,  jury  to  be  impaneled 868 

defendant  to  be  informed  of  right  of 369 

objection  must  be  made  promptly  {a) 369 

before  juror  is  sworn  (&) , 3G9 

but  must  have  been  actually  sworn  (c) 3G9 

to  individual  jurors 370 

kinds  of 870 

when  to  be  taken 371 

must  be  taken  promptly  {n) 371 

may  be  allowed  by  court  after  juror  is  sworn  (c) 371 

discretionary  when  (<Z) 871 

peremptory  defined 372 

number  of 373 

for  cause,  kinds 374 

ground  of  (a) 374 

how  tried  (6) 374 

interest  of  party  (c) 374 

want  of  freehold  (ef) 874 

property  qualification  {e) 374 

alienage  (/) 374 

must  have  requisite  property  at 374 

time  of  trial  {jg) 874 

what  sufficient  to  sustain  challenge  {h) 874 

resident  of  city  incompetent  (t) 374 

freemasonry  no  ground  {j) 874 

general  causes  of 875 

particular  causes  of 876 

being  bail  disqualifies  (a) 876 

impartiality  necessary  (6) 376 

bias  and  opinion  formed  {d,  e,J,  h) 376 
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Trial — Contlnaed. 

CJuUlenges  on — Continaed.  Section. 

hypothetical  opinion  ($) 376 

hostile  feelings  {j) 376 

opinion  of  guilt  or  innocence  {k) 876 

under  act  of  1872(0 876 

impressions  formed  (m) 376 

discussing  case  (») 876 

implied  bias 377 

relationship  (a) 377 

conscientious  scruples  (6) 377 

juror  asleep  (c) 377 

having  once  tried  case  (d)  ., 877 

consanguinity  (e) , 877 

when  may  be  taken 877 

actual  bias 378 

when  may  be  taken ., 378 

exemption  not  ground  of 379 

causes  of,  how  stated 380 

exceptions  to  and  denial 381 

how  tried,  if  denied 382 

juror  challenge  may  be  examined 883 

rules  of  evidence  on 884 

order  of  taking '. 885,  886 

jury,  how  formed 387 

to  be  sworn 387 

in  what  order  to  proceed 388 

opening  for  prosecution 888 

for  defense 388 

rebutting  testimony 388 

summing  up 388 

charge  to  jury 888 

openmg  must  state  facts  to  be  proved  only 888 

court  must  control 888 

court  cannot  withdraw  juror 888 

effect  of 388 

Innocence  of  defendant  presumed 889 

reasonable  doubt. 890 

jointly  Indicted 391 

separate  trials 891 

no  misdemeanors  discretionary 891 

separate  trials  (a) 391 

order  of  trial  (6) 391 

may  be  convicted  of  different  degrees  {e,d) 891 

may  demand  separate  trials  («) 891 

rules  of  evidence  same  as  in  civil  cases 892 

id.,  except  as  otherwise  prescribed 392 

defendant  may  testify  for  himself 893 

id. ,  refusal  creates  no  presumption  against  him 393 

cross-examination  (a) 398 

under  same  rules  of  evidence  (&) 393 

credibility  of  prisoner  (e) 393 

failure  to  testify  (d) 398 

juiT  may  regard  defendant's  refusal(/) 393 

bad  character  {g) 898 

compensation  of  witnesses 394 

confession  by  defendant 895 

statement  after  crime  (a) 895 

silence  of  prisoner  (6) 395 

confession  of  co-defendant  (/) 895 

parol  confession  {g) 395 

statement  made  under  arrest  (A) 395 

when  suspected  (Q 395 
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Trial — Continued. 

Challenges  on  —  Continued.  Section. 

when  not  admissible  (^' ) 395 

custody  of  prisoner  excludes  {k) 395 

lawful  arrest,  effect  of  (Q 395 

evidence  of  confession  (f») 395 

voluntary  confession  (^) 395 

previous  promise  {p) 395 

confession  on  threats  {q) 395 

on  favor  (r) 395 

by  fraud  («) 395 

by  artifice  {t)    395 

evidence  growing  out  of  confession  (u) •.  395 

additional  proof  {x) 395 

declarations  of  prisoner  {y) 395 

involuntary  statement  (e) 395 

treason,  evidence  of 396 

two  witnesses  to  overt  act 396 

proof  must  correspond  to  indictment 397 

conspiracy,  evidence  on  trial  of 398 

indictment  for 398 

no  conviction  on  unsupported  evidence  of  accomplice 399 

caution  regarding  {a) 399 

corroboration  necessary  (d) 399 

court  must  use  discretion  (c) 399 

jury  to  determine  credibility  (e) 899 

co-defendant's  evidence  (/) 399 

extent  of  corroboration  required  {g) i 399 

higher  crime  proved 400 

proceeding  in  such  case 401 

where  jurisdiction  fails 402 

where  facts  charge  constitute  no  defense 402 

proceedings  in  such  case 403 

crime  committed  out  of  state 403 

id.,  in  another  county 404 

notice  to  district  attorney  of  proper  county 405 

id. ,  defendant  discharged,  when 406 

id. ,  if  arrested,  proceedings  on 407 

proceedings  on  discharge  of  jury 406,  409 

court  may  direct  acquittal 410 

absence  of  proof  of  guilt  (a)    410 

direct  acquittal  (h) 410 

cannot  direct  verdict  of  guilt  (c) 410 

jury  bound  by  direction 410 

jury  may  view  place  of  crime 41 1 

id.,  how  conducted 411 

id.,  duty  of  officers 412 

juror  may  be  witness  on  trial 413 

must  declare  his  knowledge , 413 

jurors  may  separate . « 414 

duty  of  officer  in  charge 414 

jurors  not  to  converse 415 

id.,  duty  of  court  to  instruct 415 

juror  incapacitated  by  sickness 416 

must  be  twelve  (a) 416 

court  must  decide  all  questions  of  law 417 

except  in  libel  cases 418 

right  of  defendant  to  except 419 

jury  must  receive  law  from  court ', 419 

charge  to  jury,  form  of 420 

exclusive  judges  of  fact 420 

court  muHt  bo  charge  them  if  requested 420 

may  decide  in  court  or  retire 421 


Index.  Ixxxix 

Trial  —  Continued. 

Challenges  on  —  Continned.  Section . 

effect  of  separation  {a) 421 

reading  newspapers  (b) 421 

defendant  on  bail  may  be  committed 422 

accommodation  for  jury,  how  provided 423 

id.,  board  and  lodging 424 

may  talte  exhibits 425 

may  take  papers  used  in  case 426 

notice  of  testimony,  when  allowed 427 

prisoner  must  be  present  (a) 427 

must  come  into  court  for  (b) 427 

waiver  of  irregularity  (c) 427 

in  civil  case  (3) 427 

jury,  when  discharged  before  agreement 428 

effect  of  disagreement  ((2) 428 

in  misdemeanors  {e) 428 

discharge  discretionary  (/) 428 

reason  for  discharge 429 

second  trial  after  discharge 480 

court  may  adjourn  while  jury  \b  absent. 481 

final  adjournment  discharges 432 

verdict,  how  rendered.    (See  Verdict) 483-453 

dischar;^  after  acquittal 452 

prooeedmgs  on  conviction 453 

insanity,  acquittal  on 454 

id.,  verdict  to  state  fact  of 454 

may  be  committed  to  asylum 454 

exceptions  on  trial,  when  taken 455 

all  proceedings  should  be  included  (a) * 455 

may  review  decision  on  challenge  (&) 455 

irrelevant  evidence  (e) 455 

exceptions,  when  allowed 455 

id. ,  how  fiettled 456 

id.,  to  be  settled  at  trial 457 

Id.,  unless  otherwise  directed 457 

id.,  how  settled  after  trial 458,  459 

id.,  time  to  prepare  may  be  enlarged 460 

id.,  effect  of  not  serving 461 

id.,  effect  of  not  noticing  for  settlement. .  .* 461 

new  trials  defined 462 

id.,  when  granted 463 

eflTect  Off  granting 464 

id.,  in  what  cases  granted 465 

id.,  when  application  for,  to  be  made 466 

stay  of ,  on  issuing  commission 644 

indictment  for  libel  in  newspapers 188 

defendant  in  special  sessions  may  demand  jury 703 

(See  Verdict.) 

Trial  of  Challbngbs.    (See  Trial  and  Challenges.) 

True  Bill  : 

indorsement  of,  on  indictment 268 

Two-Thirds  : 

necessary  to  conviction  on  impeachment 135 

u. 

UnDBR-SHBRIFK  : 

is  a  peace  officer 154 

must  be  present  at  execution 607 

must  sign  certificate  of  death 508 

(See  Sheriff;  Peace  Officer.) 

L 


xc  Index. 

Undertaking  :  Section. 

to  secure  peace,  to  be  sent  to  sessions 92 

id.,  when  deemed  broken 97 

on  change  of  venue  in  libel  cases 138 

to  secure  appearance  of  witness 216 

id.,  when  may  be  required 216 

id.,  hj  infants  and  married  women 217 

for  appearance  in  bastardy  proceedings 844 

id.,  on  conviction 851 

by  disorderly  person 901 

id.,  when  forfeited 904 

id.,  how  prosecuted 905 

id.,  new  one  may  be  required 006 

Undertaking  of  Bail  : 

defined 551 

on  appeal 556 

form  of 568 

forfeiture  of 693 

(SeeBaU.) 

Usual  Acceptation  : 

of  words  used  in  indictment  to  be  taken 283 

Utica,  Recorder's  Court  op  : 

jurisdiction 81 

by  whom  held 32 

V. 

Vagrants : 

classified  and  defined 887 

complaint  against 888 

proceedings....     : 888 

id. ,  in  case  of  child 888 

id.,  how  kept 889 

peace  officer  must  arrest 890 

conviction  of I 891 

certificate  of  conviction,  form  of 891 

id,  constitutes  record  of  conviction 892 

warrant  of  commitment  of 893 

punishment  of 892 

child  found  begging,  how  disposed  of 898 

disguised  person  to  be  arrested 894 

who  may  arrest 894,  895 

aid  to  officer 896 

refusal  to  aid  punished 897 

magistrate  may  depute  person  to  arrest 898 

Variance  : 

between  proof  and  indictment 452 

defendant  acquitted  on,  may  be  held 452 

Verdict  : 

jury  cannot  be  prevented  from  rendering,  except  as  herein  prescribed  410 

discharge  of  jury  before. 428 

id.,  reason  for,  to  be  entered 429 

how  rendered 433 

calling  names  of  jurors 433 

on  trial  for  felony  defendant  must  appear 434 

for  misdemeanor  need  not 434 

clerk  to  question  jiiry 435 

answer  of  foreman 43."» 

what,  may  be  rendered 4;i6 

general,  defined 437 

on  plea  of  former  conviction  or  acquittal 437 

special,  defined,  form -of 488 


Index.  xci 

Verdict  —  Continued.  Section. 

id.,  not  on  trial  for  libel 436 

mu8t  be  in  writing 489 

how  rendered 489 

no  particular  form  required 440 

how  brought  to  argument 441 

defendant  may  close  argument 441 

special,  judgment  thereon 442 

how  given,  on  plea  of  not  guilty .-. .  442 

on  plea  of  former  conviction,  etc 442 

epecial,  when  defective,  new  trial  ordered 448 

on  Indictment  for  crime  of  Beveral  degrees 444 

id.,  jury  may  convict  of  inferior  degree 444 

id.,  or  attempt  to  commit 444 

in  other  cases 445 

on  indictment  against  several,  several  verdicts  may  be  rendered 446 

court  may  direct  jury  to  reconsider 447,  448 

id.,  but  not  of  verdict  of  acquittal 447,  448 

defective,  cannot  be  recorded 448 

informal,  judgment  on 449 

polling  the  jury  on 450 

recording 451 

effect  of  disagreement  {d) 428 

effect  of  separation  {c) 428 

discharge  discretionary  (/) 428 

in  felony  defendant  must  be  present  (a) 484 

not  so  in  misdemeanors  (6) 434 

effect  of  verdict  of  guilty  (a) 486 

includes  highest  sentence  (p) 487 

Special  verdict : 

must  contain  all  facts  (a) 488 

fact  only  (&)  438 

when  null  and  void  (c) 438 

irregularity  of  special  verdict  {d) 488 

must  find  on  all  the'issnes  (e) 438 

must  decide  all  questions  of  fact  (/) 438 

fact  omitted,  effect  of  (^) 438 

requisites  (h) 488 

special  verdict,  how  brought  to  argument  (a) 441 

at  special  term  (b) 441 

where  there  is  doubt  as  to  degree,  should  convict  of  lesser  offense  {d)  444 

when  juror  may  dissent  from  verdict  (a) 450 

must  be  polled  before  verdict  is  recorded  (b) 450 

may  be  polled  where  sealed' verdict  is  given  in  civil  case  (c)    450 

form  of  polling  {d) 450 

objections  to  form  (e) 450 

discharge  of  defendant  after  acquittal 452 

id.,  when  not  granted 452 

when  defendant  remanded  on  general  verdict  against  him 453 

id.,  on  special  verdict 453 

of  acquittal  for  insanity 454 

id.,  jury  to  state  the  fact  with 454 

court  may  commit  defendant,  to  state  lunatic  asylum 454 

contrary  to  law,  new  trial  for 465 

former,  not  to  be  mentioned  on  new  trial 464 

clearly  against  evidence ^ 465 

by  lot,  new  trial  for 465 

when  not  a  bar 470 

lawful,  erroneous  judgment  on,  may  be  corrected  on  appeal 543 

id.,  in  special  sessions  not  cause  for  appeal 750 

of  coroner's  jury    777 

Vessel: 

crime  committed  on,  jurisdiction 136 


xcii  Index. 

View:                                                                                                   Section, 
of  premises  by  jury  allowed 411 

Villages  : 

election  of  police  justices  in 75 

id.,  salary  to  be  fixed  by  trustees 78 

police  in 100 

must  attend  public  meetings 101 

Violation  :  • 

of  rule  in  respect  to  second  application  for  bail,  a  misdemeanor. ....  564 

w. 

Waiver: 

of  statement  by  defendant 201 

of  defects  in  indictment 314 

of  notice  of  application  for  bail,  district  attorney  may  make 571 

Walls: 

of  prison,  defined 506 

Want  of  Prosecution  : 

dismissal  of  action  for 667 

Ward: 

may  be  challenged 377 

Warrant  : 

for  execution  of  death  penalty 491,  504 

for  execution  of  other  sentences 486 

for  seizure  of  property  of  person  absconding,  leaving  family 921 

(See  Bench  Warrant;  Bastards.) 

Warrant  of  Arrest: 

to  secure  the  peace 86 

who  may  issue 146,  147 

examination  of  complaint  by  magistrate  before 148 

id.,  to  be  in  writing  and  subscribed 148 

what  depositions  must  contain 149 

to  be  issued,  when 150 

form  and  contents  of 151 

what  to  contain 152 

to  whom  directed 153 

issued  by  certain  judges 155 

by  other  magistrates 156 

indorsement  for  service  in  other  counties 157 

for  felony,  how  executed 158 

for  misdemeanor 159 

bail,  on  proceedings 160 

when  bail  is  not  given 161 

officer  may  carry  prisoner  through  various  counties ....  162 

powers  and  privileges  of  officer 163 

when  magistrate  issuing  warrant  unable  to  act,  may  be  taken  before 

another  magistrate 164 

defendant  to  be  taken  before  magistrate  without  delay 165 

proceedings  when  taken  before  another  magistrate » 166 

for  defisndant  at  large  after  sentence  of  death 503 

for  arrest  of  habitual  criminal 513 

by  coroner  after  inquest. 780 

for  arrest  of  fugitive  from  justice 828 

in  bastardy  proceedings 841 

for  arrest  of  disorderly  persons. 900 

(See  Arrest.) 
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Weapon:  Section, 

possession  of,  by  habitual  criminal 512 

Witnesses  : 

defendant  may  produce 8 

id.,  may  cross-examine  adverse 8 

insane,  for  people,  deposition  may  be  read.. 8 

id.,  not  compelled  to  be 10 

on  examination  of  defendant  before  magistrate 194 

subpoenas  for 194 

to  be  examined  in  defendant's  presence 195 

may  be  cross-examined 195 

defendant's,  to  be  examined « 201 

to  be  kept  apart 202 

not  to  be  present  at  examination  of  defendant 202 

may  be  excluded 203 

testimony  of,  to  be  reduced  to  writing 204 

depositions  to  be  authenticated 204 

id.,  what  to  contain 204 

id.,  how  kept,  inspection  of ; 204 

may  be  required  to  give  undertaking 215 

security  for  appearance  of 216 

id.,  infants  and  married  women 217 

may  be  committed  for  refusal  to  give 218 

unable  to  give  security  may  be  conditionally  examined 219 

id.,  does  not  apply  to  prosecutor  or  accomplice 220 

undertakings  of,  to  be  returned  to  court 221 

may  be  challenged  as  juror 239 

names  of,  to  be  indorsed  on  indictment 271 

defendant  may  testify  in  his  own  behalf 393 

compensation  of 394 

juror  may  be  sworn  as 413 

of  execution  of  death  penalty 507 

attendance  of,  how  compelled 607 

subpoena,  who  may  issue 608,  609 

id.,  district  attorney  may  issue  for  grand  jury 609 

id.,  in  support  of  indictment 610 

id.,  clerk  must  issue  blanks  for  defendant 611 

id.,  form  of 612 

id.,  to  produce-  books,  papers,  eta 613 

id.,  by  whom  served 614 

id.,  how  served 615 

poor,  for  people,  how  paid 616,  617 

out  of  the  county,  how  compelled  to  attend 618 

disobedience  of,  how  punished 619 

refusal  to  be  sworn,  how  punished 619 

conditional  examination  of 620 

id.,  when  allowed 620,  621 

id.,  application  for,  how  made 622 

id.,  where  to  be  made 623,  624 

id.,  order  for,  what  to  contain 625,  626 

id.,  copy  of  affidavit  and  order  to  be  served 625 

id.,  proceedings  on 627,  628 

id.,  testimony  to  be  reduced  to  writing,  etc 629 

id.,  deposition  to  be  retained  by  officer ; 630 

id.,  may  be  read  in  evidence,  when 631 

id.,  excluded,  when 632 

id.,  objections  to,  on  reading,  may  be  taken 633 

id.,  witness  may  be  compelled  to  attend 634. 


xciv  Indj^x. 

WiTKBSSBS — Ck>ntinned .  Section. 

id.,  disobedience  of,  punished 635 

residing  our  of  state  may  be  examined 636 

examination  on  commission 636,  637 

id.,  defined 638 

id.,  application  for  order  for 637 

id. ,  must  be  on  affidavit 639 

id.,  what  to  contain 639 

id.,  where  to  be  made 640,  641 

id.,  notice  to  district  attorney,  when 642 

id.,  order  for 643 

on  coroner's  inquest 775 

id.,  compelling  attendance  of 776 

mother  of  bastard  must  disclose  father. .  • 856 

Words  : 

angry,  in  presence  of  magistrate,  security  may  be  required 93 

used  in  indictment,  how  construed 282 

of  statute  defining  crime,  need  not  be  strictly  pursued  in  indictment.  283 

*'  prison,"  defined 506 

used  in  code,  meaning  of 955-961 

Writing  : 

term  includes  printing 956 

Writ  of  Error  : 

abolished '615 

Writs  and  Process  : 

court  for  trial  of  impeachments 20 

oyer  and  terminer 24 

sessions 48 

id. ,  security  to  keep  peace 86 

resistance  to  execution  of. 102,  1 15 

warrant  of  arrest. .' 150-166 

for  removal  of  indictment  abolished 315 

id.,  for  commitment 486 

id.,  for  execution  of  death 491 

id.,  when  day  has  passed 504 

summons  against  corporation 675 

subpoenas 607-661 

id.,  on  conditional  examination 63 

id.,  on  commission 636-657 

id.,  in  special  sessions 729 

id.,  in  New  York 745 

id.,  by  coroner 775,  776,  780-783. 

id.,  for  arrest  of  fiigitive 828 

id.,  of  father  of  bastard 841 

id.,  of  vagrants,  disorderly  persons 898-900 

id.,  masters,  apprentices,  etc 928 

(See  Bench  Warrants ;  Search  Warrants.) 

Writs  for  Removal  of  Indictments: 

heretofore  existing  abolished. 343 

Y. 

Year  : 

appeal  to  be  taken  in  one 521 
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A. 

Affidavit  :  P^ge. 

showing  handwriting  of  jastice 861 

to  set  aside  indictment 878 

for  setting  aside  search  warrant 420 

of  handwriting  of  justice  issuing  warrant 444 

for  new  trial 455 

on  motion  for  arrest  of  judgment 455 

of  publication  of  notice  of  appeal 459 

to  obtain  order  to  examine  witness  conditionally 470 

of  serving  summons  on  corporation 473 

to  accompany  application  for  requisition 484 

application  for  requisition  on  affidavit 484 

Appeal : 

notice  of,  by  defendant 458 

notice  of,  by  people 458 

affidavit  for  publication  of  notice  of 459 

notice  of  application  for  certificate  on  appeal 460 

Afpbbnticb  : 

complaint  against 607 

warrant  of  arrest 508 

Application  : 

of  district  attorney  for  requisition 488 

affidavit  to  accompany 484 

for  requisition  for  fugitive  on  affidavits 484 

certificate  of  magistrate  to  be  attached 485 

to  inquire  regarding  bastardy  charge 486 

for  oraer  to  support  poor  relative 506 

for  removal  of  indictment 857 

ABGUM ENT  : 

notice  of 460 

Attachment  *. 

against  witness  disobeying  subpoena  in  special  sessions 478 

against  witness  disobeying  subpoena  in  police  court 478 

against  witness  in,  generally 480 

return  to,  by  coroners • 481 

for  disobeying  subpoena  as  for  contempt 500 

(See  Bastardy ;  Coroner's  Inquest ;  Grand  Jury.) 

Authentication  : 

of  statement \ 864 

of  testimony 866 

B. 

Bail  : 

certificate  denying  application  for 463 

id.,  granting  bail 46? 


xcvi  Index  to  Forms. 

Bail— Continued.  Page. 

undertaking  of 463 

order  allowing  or  diBallowing 464 

^    order  to  dlBcharge  prisoner  on  giving  bail 464 

order  for  recommitment  after  forfeiture  of  bail 468 

undertaking  of  bail  on  recommitment 468 

Bastabdt  Proceedinos  : 

application  to  inquire  regarding  cbarfi^e  of 486 

examination  of  mother  of,  before  birth 486 

afterbirth 486 

warrant  of  arrest  of  father  of  bastard 487 

indorsement  to  be  made  on  warrant,  etc 487 

indorsement  to  be  made  where  warrant  is  executed  in  another  county  488 
undertaking  in  bastardy  case,  when  warrant  is  executed  in  another 

county 488 

similar  bond  to  special  sessions 488 

certificate  to  be  indorsed  on  warrant  on  discharge 489 

subpoena  in 488 

order  of  filiation  in 489 

on  adjournment  in 1 490 

warrant  of  commitment  in 491 

of  discharge  in 493 

summons  to  mother  of  bastard  child 493 

order  to  compel  mother  to  support 493 

warrant  to  commit  mother  of  tuistard 494 

bond  to  be  given  mother  of  bastard  child 495 

warrant  to  commit  mother  fo^  refusing  to  disclose  name  of  father. . . .  495 

order  reducing  amount  directed  to  be  paid  by  father 496 

notice  by  superintendent  of  poor,  etc.,  of  motion  to  increase  amount 

named  in  order  of  filiation 497 

notice  to  overseers,  etc,  to  reduce  amount 497 

notice  of  appeal  in,  from  order  of  filiation 498 

subpoena  on  appeal 498 

Bench  Warrant  : 

general  form 877 

in  misdemeanors 878 

indorsement  on,  in  bailable  case 878 

indorsement  on,  in  taking  bail 878 

after  conviction 456 

Bond: 

for  adjournment 870 

id.,  in  bastardy  case 490 

by  mother  of  bastard  child. .- 495 

Bill  of  Exceptions  : 

exceptions,  bill  of 458 

notice  to  settle 454 

order  in  laying  time  to  settle 454 

0. 

Calendar; 

of  prisoners  at  Jail 500 

Certificate  : 

CerHflcatsofhaU: 

of  execution  of  death-warrant 457 

of  judge  as  to  reasonable  doubt,  etc 460 

denying  application  of  bail 463 

granting  application  for  bail 463 

of  conviction 474 

to  be  added  to  mittimus 476 

to  be  attached  to  application  for  requisition 485 

of  county  clerk  on  application  for  requisition 486 

to  be  indorsed  upon  warrant  upon  discharge  in  bastaidy  oaae 488 
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Challbngb  :  Pi^e- 

to  permit £H31 

for  actual  bias 882 

for  implied  bias 882 

Clerk,  CouiirrY ; 

certificate  to  be  attached  to  application  for  reqaisition 485 

statement  of  convictions  by 508 

clerk's  retam'  of  certificate  of  convictions 809 

COBCMISSIONEBB  : 

inquisition  of.  in  cases  of  insanity 502 

oatii  of 502 

GOHHTT  : 

order  to  commit 867 

CoMMmrBNT : 

form  of 872 

for  examination ^ 864 

order  for  commitment  without  bail 366 

for  further  examination ., 869 

of  disorderly  person 424 

on  warrant  for  felony 445 

on  charge  of  intoxication 449 

to  special  sessions 477 

CJomplaint: 

against  apprentice  or  servant 507 

(See  Inquisition.) 

COMFROMIBB  OF  MlBDEMXANOB  : 

acknowledgment  of  satisfaction  by  prosecutor 471 

warrant  of  discharge  on 472 

order  discharging  recognizance  on ' 472 

CONVICJTION  : 

certificate  of 474 

record  of,  plea  of  guilty,  by  court 475 

id.,  no  request  regarding  trial 475 

clerk's  statement  of  convictions 508 

clerk's  return  of 509 

CoiTTEMFTS.     (See  Attachment.) 

COBOKER : 

subpoena  by 479 

oath  to  foreman  of  coroner's  jury 4bO 

of  other  jurors :  480 

return  to  attachment  by  coroner 481 

warrant  of 482 

recognizance  of  witness  at  inquest * 482 

warrant  of  commitment  by 483 

Corporation  : 

summons  on 472 

affidavit  of  serving  summons  on 478 

D. 

Dbath  Warrant  : 

warrant,  death 457 

certificate  of  execution  of 457 

Dbmi]RRBr  : 

to  indictment 880 

answer  to 380 

DiSCHAROE : 

indorsement  of,  when  defendant  is  in  oonrt 866 

order  of,  when  defendant  is  in  jail 366 

for  want  of  evidence 357 

M 
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DiBORDERLT  CHILD  :                                                                                   Page. 
information  against , ^03 

DlBOBDBRLT  PeRBOK  : 

warrant  for 428 

return  to  warrant  against 423 

commitment  of 424 

warrant  to  commit  for  not  giving  security  to  support  children 439 

for  not  giving  securitj  to  support  wife 440 

District  Attorney  : 

application  of,  to  governor  for  requisition 483 

precept,  to  oyer  and  terminer 4d8 

proclamation  on  precept 499 

notice  to,  of  execution,  commission  of  insanity 502 

statement  of  conviction  by  notice  to,  of  commitment  of  fugitive 863 

F. 

Filiation  : 

order  of 480 

Fugitive  : 

warrant  of  arrest  of  fugitive  from  another  state 863 

commitment  of  fugitive 863 

notice  to  district  attorney  of  commitment  of  fugitive 863 

notice  to  governor 363 

G. 

Governor ; 

district  attorney's  application  to,  for  requisition 483 

Grand  Jury  : 

"oath  of  foreman 876 

oath  of  jurors 376 

order  to  draw 876 

order  for  board  of  supervisors  to  draw 877 

indorsement  of  clerk  of  board  upon 877 

I. 
Indictment  : 

general  form  of 877 

affidavit  to  set  aside  indictment 878 

order  setting  aside  indictment 879 

order  of  discharge,  if  new  indictment  be  not  found 879 

demurrer  to 880 

Indorsement  : 

indorsement  on  warrant  where  defendant  is  to  be  arrested  in  another 

countv 861 

for  discharge  of  prisoner 366 

to  be  made  on  statement  and  deposition  of  defendant  on  discharge. .  867 

on  statement  and  deposition  where  crime  is  bailable 367 

on  statement  and  deposition  where  defendant  is  believed  to  be  guilty,  368 

where  crime  is  bailable  and  bail  is  taken 368 

where  defendant  is  believed  to  be  guilty,  and  crime  is  not  bailable. . .  368 

on  deposition 473 

to  be  made  on  warrant  in  bastardy  case  when  arrest  is  made  in  another 

county 487 

Information  : 

general  form  of ". . .  260 

for  false  pretenses 88:^ 

for  niisdemeanor 3S4 

for  dog  fighting 3?S4 

for  bigamy ^^<'> 

for  au  ati  ray  : , livjO 
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for  assault  and  battery 886 

for  keeping  bawdy  house 886 

for  violating  city  ordinance 886 

for  breach  of  peace 887 

for  assaulting  an  officer 887 

for  acts  tending  to  create  breach  of  peace 883 

for  perjury 388 

for  arson,  first  and  second  degrees 389 

for  arson,  second  and  third  cfegrees 889 

for  refusing  aid  to  an  officer 390 

for  interfering  with  officer 890 

for  larceny 891 

for  burglary,  first  degree,  and  larceny 891 

for  larceny  from  the  person 392 

for  robbery,  first  degree 392 

for  burglary  and  larceny 392 

for  receiving  stolen  goods 393 

for  embezzlement 393 

for  libel 394 

for  assault  with  sharp  and  dangerous  weapon 394 

for  seduction 895 

for  forgery 895 

against  disorderly  person  under  §  899,  Code  Crim.  Proc.,  subd.  1 390 

under  subd.  2 396 

under  subd.  8 397 

under  subd.  4 897 

under  subd.  5 897 

under  subd.  6 898 

under  subd.  7 393 

under  subd.  8 898 

under  subd.  9 399 

against  habitual  crindnal  under  Code  Crim.  Proc.,  ^  512,  subd.  1 399 

against  vagrant  under  Code  Crim.  Proc.,  §  887,  subd.  1 400 

under  subd.  2 400 

under  subd.  3 -. 400 

under  subd.  4 401 

under  subd.  5 4C»1 

under  subd.  6 401 

under  subd.  7 403 

under  subd.  8 402 

against  disorderly  child 403 

against  person  selling  chattels  under  Laws  1868,  chap.  280 403 

against  person  selling  material  left  for  manufacture,  under  L.  1881. .  403 

against  fighting  animals 4(H 

against  reckless  driving 404 

against  keeping  gambling  place 405 

against  keeping  place  for  fighting  animals 405 

against  confining  milch  cows  In  crowded  inclosure,  under  Laws  of  1864  406 

against  abandoning  maimed  creature  in  public  place 406 

against  wrongs  relating  to  public  moneys 407 

against  person  permitting  child  to  beg 407 

against  selling  mortgage,  personal  property 406 

against  setting  on  foot  fights  among  game  animals 408 

against  permitting  a  place  to  be  kept  for  fighting  dogs,  etc.,   under 

Laws  of  1867. .  40) 

against  person  arrested  without  warrant    for  committing  felony  in 

another  county 409 

against  public  intoxication 410 

for  assault  with  intent  to  ravish  a  woman  of  ten  years  and  over  .    . .  410 

for  seizure  of  gambling  apparatus 41 1 

for  assault  with  intent  to  kill 412 

against  child  begging 413 
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against  crime  of  mayhem  for  search  warrant  onder  §  792,  Code  Grim. 

Proc,  Bubd.  1 414 

under  subd.  2 414 

under  subd.  3  415 

for  assault  with  intent  to  kill 416 

for  murder  with  design 416 

for  felony  or  misdemeanor 415 

for  malicious  trespass 415 

for  overdriving;  etc 415 

for  manslaughter  first  degree,  killing  unborn  quick  child 415 

for  allowing  disabled  animals  to  lie  in  highways 417 

for  carrying  creatures  in  a  criiel  manner 417 

for  muider  committed  in  commission  of  felony 418 

for  murder  committed  by  act  dangerous  to  others, Laws  1876 418 

for  injury  to  animals  from  neglect 419 

for  malicious  mischief,  Laws  1877 ••«....  419 

InqxtesTs.     (See  Coroner.) 

Inqui8iti6n  : 

general  form  of 481 

examination  of  witness  to  be  attached  to 481 

of  commission  on  insane  person 503 

Insanity  : 

order  of  court  when  person  is  acquitted  for 601 

id.,  appointing  commission  in  case  of 501 

inquisition  of  commission  on 608 

Intoxication  : 

information  for  public  intoxication 410 

warrant  to  commit  for 448 

commitment  on. 449 


I 


J. 

JtJBGMBNT: 

of  court  of  special  sessions 474 

Jubt: 

order  directing  to  be  summoned 473 

Jurors : 

list  of  persons  to  be  summoned  for 474 

oath  of 474 

K 

New  Trial  : 

order  granting.  460 

Notice: 

to  settle  bill  of  exceptions 454 

to  district  attorney  of  motion  in  arrest  of  judgment 456 

notice  of  appeal  by  defendant 458 

id.,  by  people 458 

affidavit  for  publication  of  notice  of  appeal 459 

of  application  for  certificate  of  reasonable  doubt 460 

of  argument 460 

by  superintendent  or  overseer  of  the  poor  that  application  will  be  to 

increase  amount  in  bastardy  case 497 

to  reduce  amount 497 

of  appeal  from  order  of  filiation 498 

to  district  attorney  of  execution  commission  in  case  of  insanity 503 

to  person  liable  to  support  506 

of  motion  for  removal  of  indictment 351 


1 
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O. 

Oath  :  Papp. 

of  jaron,  special  sessions ,  474 

of  interpreter 4.*>0 

of  foreman  of  coroner's  jury 4^0 

of  other  jurors , * 480 

of  commission  to  inquire  in  case  of  insanity 602 

Order : 

setting  aside  indictment 879 

of  discbarge  if  new  indictment  be  not  found 879 

tbat  arrest  be  made  on  Sunday 424 

enlarging  time  to  settle  bill  of  exceptions 454 

of  publication  of  notice  of  appeal 459 

of  reversal  and  ordering  new  trial 461 

of  justice  as  to  notice  to  be  served  on  district  attorney  on  applying  for 

bail 461 

allowing  or  disallowing  bail 464 

to  discbarge  prisoner  on  giving  bail 464 

order  for  recommitment  of  forfeiture  of  bail 4G8 

to  examine  witness  conditionally 470 

directing  jury  to  be  summoned 473 

of  filiation  in 478 

to  compel  mother  to  support  bastard  child 498 

reducing  amount  to  be  paid  by  father  of  bastard 496 

warrant  for  seizure  of  property  of  absconding  father 496 

notice  by  superintendent  that 

of  court  when  prisoner  is  acquitted  on  ground  of  insanity 501 

order  of  court  appointing  commission  to  inquire  into 601 

for  order  to  support  poor  relative 506 

compelling  relative  to  support 507 

on  application  removing  indictment 853 

order  granting  stay  on  removal  of  indictment 855 

to  commit • 867 

P. 
Plba: 

of  flniilty 880 

of  demurrer 880 

of  guilty  of  lesser  crime 881 

of  not  guilty 881 

of  formal  acquittal 881 

ofinsanity 881 

Poor  Rbi^atiye  : 

application  for  order  to  support 506 

notice  to  person  liable  to  support -. « .  506 

order  compelling  relative  to  support 506 

Pbecept: 

district  attorney's  precept  to  oyer  and  terminer 498 

proclamation  on 499 

return  to 499 

Prisoners  : 

calendar  of,  at  jail 500 

order  of  court  when  prisoner  is  acquitted  on  ground  of  insanity 501 

Publication  : 

affidavit  for  publication  of  notice  of  appeal 459 

order  of 459 

affidavit  of  publication 459 

R 

Rbcoonizancb  : 

of  disorderly  person 449 
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Recognizance  —  Continued.  P^g^^ 

for  support  of  wife  and  children • 4d0 

for  good  behavior  of  disorderlj  person 451 

id. ,  taken  after  commitment 453 

order  to  discharge,  on  settlement  in  misdemeanor 473 

by  witness  at  coroner's  inquest  .  ,\ 4S2 

to  accompany  order  on  removal  of  indictment '  333 

to  keep  the  peace 357 

Removal  op  Indictments  : 

notice  of  motion  for  the  removal  of  an  indictment  from  court  of 

sessions  to  oyer  and  terminer 851 

application  for  removal  of  indictment  before  trial 351 

order  on  application  removing  indictment  from  sessions  to  oyer  and 

terminer S53 

recognizance  to  accompany  order  removing  indictment 353 

affidavit  to  obtain  order  for  stay 854 

order  granting  stay 355 

Return  : 

to  warrant  of  arrest < 861 

where  all  defendants  cannot  be  found 362 

when  magistrate  is  absent 363 

whem  magistrate  has  gone  out  of  office 363 

against  disorderlv  person 423 

to  warrant  for  felony % 445 

to  service  of  subpoena 470 

to  attachment  of  cqroner 481 

to  district  attorney's  precept 499 

Requisition  : 

district  attorney's  application  for 483 

affidavit  to  accompany 484 

RoiT  Act  ; 

return  of  names  of  aiders  and  abettors  under  riot  act 859 

s. 

^EARcn  Warrant: 

information  for 413,  414 

affidavit  for  setting  aside 430 

search  warrant,  form  of 420,  421 

return  to 421 

inventory  and  affidavit  thereto 438 

receipt  for  property  taken  under 432 

Secretary  op  State. 

clerk's  statement  of  convictions  to 508 

Sheriff's  Report: 

of  criminal  statistics 509 

Special  Verdict: 

form  of 382 

notice  of  argument  on 383 

Subfcena. 

to  investigate  whether  or  not  crime  has  been  committed 469 

duces  tecum 469 

under  section  613 - 469 

service  of.  return  to 470 

by  coroner 479 

in  bastardy  case 489 

subpoena  on  appeal  in  bastardy  case < 498 

Statement  : 

statement  of  defendant,  general  form 864 

authentication  of 865 

of  questions  by  justice • 448 
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Indkx  to  Forms.  ciii 

Summons  :  Page. 

to  corporation 473 

affidavit  of  serving  on 473 

to  mother  of  bastard  child 493 

summons  to  parent  to  attend  examination 505 

Surety: 

justification  of. 463 

Surety  of  the  Peace: 

information  for  the  purpose  of  obtaining  surety  of  the  peace 

fra ':  examination  of  complaint  on  foregoing  information 856 

warrant  of  arrest  on .' . .  856 

recognizance  to  keep  the  peace 857 

ri':-  warrant  of  commitment  where  prisoner  refuses  to  give  surety 857 

similar  warrant  where  offense  was  committed  in  presence  of  magistrate.  858 
warrant  to  release  prisoner  committed  under  either  of  the  foregoing 

warrants 859 

discharge  for  want  of  evidence 859 

T. 

Testimony: 

authentication  of 866 

u. 

Undertaking  : 

to  appear  before  magistrate  issuing  warrant  when  taken  in  another 

county 869 

to  grand  jury  in  case  triable  at  sessions 871 

of  witness  to  appear,  etc.,  without  sureties 873 

of  bar 402 

after  indictment  for  misdemeanor 464 

of  bail  on  recommitment 468 

to  special  sessions 477 

to  special  sessions  held  bv  recorder .^ 477 

to  be  taken  by  justice  in  bastardy  case,  etc ^ 488 

undertaking  of  parent,  master  or  guardian  of  vagrant  child 504 

V. 

Vagrant ; 

information  against 400,  401,  403 

warrant  against 428 

warrant  to  commit 429,  431 

to  commit  on  plea  of  guilty 434 

after  trial,  plea  of  not  guilty 438 

engagement  of  parent,  master  or  guardian  of  vagrant  child 508 

undertaking  of  parent  of 504 

summons  to  parent  of 505 

certificate  of  conviction,  vagrant 505 

Venire  : 

for  jury  in  special  sessions 

w. 

Waiver  : 
'  entry  of,  by  justice , 365 

Warrant  : 

warrant  of  arrest  —  general  form 360 

after  escape  or  rescue 862 

for  fugitive  from  another  state 

bench  warrant 877 

warrant  for  disorderly  person 423 

return  to 423 

to  commit  child  under  sixteen  years,  plea  of  guilty 434 
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under  laws  to  prevent  prize  fights » . . . 4d5 

for  seizore  of  gaming  apparatus 435 

for  refusing  to  obey  subpoena 426 

for  habitual  criminal 427 

against  vagrant / 428 

against  female  under  sixteen  living  in  house  of  prostitution 429 

to  commit  vagrant  child  having  parent,  guardian  or  master;  plea  of 

guilty 429 

on  plea  of  not  guilty 4dl 

warrant  to  commit  vagrant  child,  having  no  parent,  guardian  or  maa- 

ter  on  plea  of  guilty 432 

to  commit  child  found  begging,  plea  of  guilty 434 

plea  of  not  guilty 436 

to  commit  a  vagrant  on  plea  of  guilty 437 

to  commit  vagrant  after  trial ;  plea  of  not  guilty 438 

to  commit  disorderly  person  for  not  giving  security  to  support  his 

children;  plea  of  guilty  ......   439 

to  commit  for  not  giving  sectlrity  to  support  wife;  plea  of  not  euilty,  440 
to  commit  disorderly  person  for  not  giving  security  for  good  behavior 

after  plea  of  guilty 441 

after  a  plea  of  not  guilty 443 

for  felony , 444 

affidavit  proving  handwriting  of  justice  issuing  warrant 444 

return  to,  for  felony 445 

commitment  on  warrant  for  felony 445 

permission  to  execute  in  another  county 445 

of  arrest  for  misdemeanor 445 

permission  to  execute  on  Sunday  or  In  night-time 446 

to  commit  child  under  sixteen  years  of  age ;  plea  of  not  guilty  under 

Laws  of  1881 446 

against  child  begging 447 

to  commit  person  intoxicated  in  public  place 448 

of  commitment  after  conviction 456 

death  warrant 457 

to  discharfe  defendant  from  custody 471 

warrant  of  discharge  on  compromise 482 

coroner's  warrant 483 

of  commitment  by  coroner 483 

of  arrest  for  father  of  bastard.    487 

of  commitment  of  putative  father  in  bastardy  case 491 

of  discharge  in • 493 

to  commit  mother  of  bastard  child 494 

to  commit  mother  for  refusing  to  disclose  name  of  father 495 

for  seizing  property  of  absconding  father 496 

of  arrest  of  apprentice 608 

Witness  ; 

undertaking  of.  to  appear  without  eureties 872 

securitv  for  appearance  of 373 

order  tiiat  witness  give  security 874 

commitment  of,  for  refusal 875 

warrant  of  commitment  when  witness  refuses  sureties 375 

affidavit  to  obtain  order  to  examine  conditionally 470 

order  to  examine 470 

examination  of,  to  be  attached  to  inquisition 481 

oath  of 480 
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Abaitdonhent:  A.  Sbotiov. 

of  disabled  animal 656 

Abandonment  of  Childbbn.    (See  Child.) 

Abduction: 

by  person  out  of  state  who  brings  person  into  state,  punishable 

therein 16 

of  persons  bound  to  labor .*. 211 

of  child  under  twelve,  felony 211 

of  other  persons 211 

intent  (a) 211 

indictment  for  (d) 211 

former  trial  for  (c) 211 

what  a  sufficient  charge  (d) 211 

defined  282 

punishment  282 

mere  attempt  not  enough  (a) 282 

previous  chastity  (b) 282 

seduction  and  abduction  (c) 282 

chastity,  how  shown  (d) 282 

evidence  required  to  convict 283 

corroboration  required  (a) 283- 

question  of  fact  {d) 283 

(See  Seduction  and  Kidnapping.) 

Abetting.    (See  Aiding.) 

AbxIjITT  : 

physical,  of  chUd  under  fourteen  years  must  be  proved  to  constitute 

rape 279 

to  pay,  false  pretense  regarding 544 

Abobtion: 

manslaughter  in  first  degree,  when 190,  191 

miscarriage  ( a ). 190 

woman  with  child,  defined  (b) 191 

id.,  in  second  degree,  when 194 

d  eflned   294 

how  punished 294 

at  common  law  (a) 294 

indictment  (ft) 294 

advising  use  of  drugs  (e) 294 

medicine  and  instruments  {e) 294 

woman  attempting  to  produce,  guilty  of  felony 295 

punishment  of 295 

selling  drugs,  etc.,  to  produce 297,  318 

(See  Indecent  Articles.) 

Abstaining  fbom  Fbosecution.    (See  Compounding  Crimes.) 

Academy: 

keeping  gambling  apparatus  near,  a  misdemeanor 886 

(See  Institution  of  Learning.) 
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ACCBBSORIBB:  SscnoiT. 

to  crime,  defined 80,    31 

indictment,  trial  and  conyiction  of 32 

id.,  may  proceed  after  pardon,  etc.,  of  principal 33 

punishment  of,  extent 33 

to  misdemeanor,  guilty  of  misdemeanor 683 

Accidbnt: 

death  caused  by,  excusable 2C3 

Account : 

falsification  of,  by  public  officer,  felony 470 

false  entries  on  books  of,  forgeiy 514,  515 

officers  of  corporation  overdrawing  and  keeping  false 600,  603 

presentation  of  fraudulent,  to  pubUc  officers,  felony 672 

Acknowledgment  : 

recording  conveyance  without,  misdemeanor 164 

forging  certificate  of 509 

falsely  certifying,  by  officer 510 

Acrobatic  Exhibitions: 

network  to  be  used  in 884 

Act  or  Omission: 

prosecution  of,  under  this  Code 2 

forbidden  by  law,  a  crime 3 

when  deemed  criminal 2,      7 

id. ,  when  committed  out  of  state 16 

when  justifiable 26 

prohibited  by  statute,  misdemeanor 155 

wrongful,  for  which  punishment  is  not  expressly  prescribed,  misde- 
meanor  675 

committed  out  of  state,  how  pimishable 16,  676 

punishable  in  different  ways,  may  be  punished  in  either 677 

omission  to  perform,  when  not  punishable 684 

punishable  under  foreign  law  also  punishable  in  this  state 678 

not  less  punishable,  if  may  be  punished  as  contempt  of  court 680 

Action,  Civil: 

institution  of,  without  consent,  misdemeanor 158 

conspiracy  to  falsely  institute  or  maintain,  misdemeanor 168 

person  injured  by  convict  may  bring,  to  ascertain  damages 717 

Adjournment  : 

of  legislature,  felony,  to  compel  by  force 61 

of  civil  action  to  Saturday,  when  misdemeanor 271 

Administrative  Ofpicerb: 

provisions  of  this  Code  relative  to  executive  officers  applicable  to. . . .    58 

(See  Public  Officers.) 
Administrator  : 

conversion  of  trust  funds  by,  larceny 541 

id.,  fine,  how  disposed  of 5^,  548 

Adulteration  : 

of  food,  drugs,  etc.,  how  punished 407 

id.,  sale  of,  misdemeanor 408 

Adultery.    (See  Incest.) 

Adverse  Possession: 

sale  of  lands  in 139,  180 
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ADTEBTISINa:  Bbction. 

sale  of  obscene  literature,  indecent  articles,  etc 817,  818 

lotteries,  misdemeanor 827,  835 

sale  of  counterfeit  money,  criminal 5*37 

on  real  property,  etc.,  without  consent  of  owner 648 

Affirmation: 

false,  constitutes  perjury 96 

included  in  term  "  oath  " 97 

Affixing: 

trade-mark,  defined 867 

advertisements  without  consent  of  owner 643 

Age.     (See  Child.) 

Agent: 

embezzlement  by,  larceny 528 

of  society  for  prevention  of  cruelty  to  animals,  powers  of 668 

Agreement.    (See  Conspiracy.) 

Agricultxjral  Fais.    (See  Fair.) 

Aiding: 

crime  from  without  the  state  is  punishable  in  the  state 16 

person  aiding  in  commission  of  crime  is  a  principal 29 

commission  of  suicide,  felony 175 

attempt  to  commit  suicide '. 176 

abduction,  felony 211 

id. ,  punishment  of 211 

forcible  entry,  etc.,  misdemeanor 465 

misdemeanor,  is  misdemeanor 81,  682 

Am  Gun: 

discharging  in  public  place,  misdemeanor 468 

Alienation  : 

of  lands  in  suit 129,  180 

Alteration: 

of  written  evidence,  criminal 107-1 10 

of  bill  or  resolution  of  legislature,  felony 64,    65 

of  books  of  account,  etc.,  forgery 611,  514,  515 

Ambassadors: 

not  liable  to  punishment  in  this  state 27 

must  be  returned  to  their  own  country  for  trial 27 

id.,  as  to  their  messengers,  families  and  servants 27 

Ambulance  : 

used  for  transportation  of  sick,  obstructing  passage  of,  etc.,  misde- 
meanor  482 

American  Society  for  Prevention  of  Cruelty  to  Animalb: 

fines  collected  from  offenders  to  be  paid  to 668 

agent  of,  to  have  power  to  arrest,  etc 668 

Amusebient: 

persons  not  to  be  excluded  from  places  of,  on  account  of  race,  color 

or  previous  condition  of  servitude 888 

dangerous  exhibitions  forbidden 427 

(See  Masquerade.) 
Anaesthetic: 

assaults  by  administering 218 

rape  of  female  under  ihfluence  of 278 
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Anihals:  SxonoH. 

raciog  near  court,  misdemeanor 147 

causing  death,  liability  of  owner 195,  196 

used  in  racing  for  wager,  forfeited  to  people 352 

obstructing  ambulance  for,  misdemeanor 433 

killing  of,  in  cemeteries,  parks,  etc 640 

driving  along  highways 640 

driving  upon  sidewalk,  a  misdemeanor ^^ .  6*^3 

cruelty  to,  defined  and  punished 655-669 

term  defined 669 

(See  Cruelty  to  Animals.) 
Apartments: 

in  dwelling-house,  when  deemed  separate,  as  to  crime  of  burglary. . .  503 

Apothecary: 

omission  to,  or  improper  labeling  of  drugs,  etc.,  misdemeanor 401 

selling  poison,  without  recording  name,  etc.,  guilty  of  misdemeanor,  403 

id.,  refusing  to  exhibit  record 403 

selling  poison  without  label 404 

prescriptions,  who  may  prepare 405 

adulteration  of  drugs,  etc 407 

id.,  disposing  of  same 408 

Apparatus.    (See  Gaming.) 

Appointment  : 

procured  by  bribery,  annulled  on  conyiction 65 

Appraiser.    (See  Assessor.) 

Apprbnticeb: 

lawful  correction 283 

laws  relating  to,  not  affected  by  this  Code 734 

Appurtenances  : 

burning  of 491,  433 

(See  Arson.) 
Arbitrator.    (See  Asstissor.) 

Armed  and  Disguised  Men: 

assemblage  of,  unlawful 453 

Arrest: 

delay  in  bringing  prisoner  before  magistrate  after 118 

conspiracy,  to  procure,  misdemeanor 168 

for  breach  of  peace  on  Sunday 368 

of  dead  body,  misdemeanor 314 

of  persons  aoout  to  engage  in  prize  fight 463 

unlawful  and  malicious,  misdemeanor 556 

Arsenal: 

of  state,  offenses  relating  to 484 

Arson: 

a^eement  to  commit,  constitutes  conspiracy  without  overt  act 171 

killing  of  person  in  committing,  is  murder,  first  degree 183 

first  degree  defined 486 

second  degree  defined 487 

third  degree  defined 488 

punishment  of 489 

first  degree subd.  1,  489 

second  degree subd.  3,  489 

third  degree subd.  3,  489 

intent  to  destroy  building  requisite  to  constitute  offense 490 
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of  appurtenances  and  adjacent  buildings 491 

"  night-time  "  defined 492 

**  building"  defined 498 

"inhabited  building  "  defined 494 

not  necessary  that  person  other  than  defendant  should  own  building, 

to  constitute 495 

of  vessel  or  cargo,  how  punished 679 

of  property  insured 678 

setting  fire  to  growing  crops,  etc 637 

dwelling-house  defined  (a) 486 

adjoining  building  (6) 486 

value  of  property  (c) 486 

owner's  dwelling  (d) 486 

firing  ]ail(«) 486 

attempt  (/) 486 

indictment  for  {g) 486 

dwelling  of  tenant  (h) 486 

malice  and  willfulness  (») 486 

building  defined  (i) 486 

contiguity  necessaiy  (a) 487 

higher  grade  shown  (b) 487 

insurance  (a) 488 

third  degree  (6) 488 

intent  to  defraud  insurance  company  {c) 488 

Art: 

injury  to  work  of,  misdemeanor 647 

Abticlb: 

used  for  gaming,  public  nuisance 888 

(See  Indecent  Article.) 

Abticlb  of  MBBCHAin>iBB: 

term  defined 865 

Abtificv: 

obtaining  entrance  to  building  by,  is  "  breaking." 499 

Abtist: 

trade-mark  of,  defined 866 

Assault: 

defendant  indicted  for  maiming  can  be  convicted  of 210 

in  first  degree,  defined 217 

in  second  degree,  defined 218 

in  third  degree,  defined 219 

punishment  of,  in  first  degree 220 

id.,  in  second  degree 221 

id.,  in  third  degree 222 

iustifiable 223 

by  public  officer  in  performance  of  duty 223 

in  arrest  for  felony 223 

in  defense  of  person  or  property 223 

in  lawful  correction 224 

in  expelling  disorderly  passengers 224 

in  restraining  lunatics,  etc 224 

with  intent  to  kill  (a) 217 

inference  of  intent  (6) 217 

felonious  (c) 217 

with  deadlv  weapon  (<f ) 217 

evidence  of  intent  (e) 217 

assault  and  battery  (/) 217 
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Assault — Continued,  Skctxoit. 

pointing  revolver  (5') 217 

with  intent  to  rape {h) 217 

pursuing  with  dangerous  weapon  {%) 217 

intent  may  be  inferred  (j) 217 

threats  (A;) 217 

sharp  and  dangerous  weapon  (I)  (m) 217 

intent  to  commit  rape  (a) 218 

indecent  assault  (6) 218 

intoxication  {c) 218 

slight  touching  sufficient  (a ) 219 

pursuit  simply  (b) 219 

pointing  at  derisively  (c) 219 

collision  (d) 219 

correcting  scholar  (  « ) 219 

self-defense  (/) 219 

trespasser  {h) 219 

piotecting  property  (i) 219 

self -protection  {j) 219 

accidental  blow  (r ) 219 

indictment  ( «)  219 

menaces  and  threats  ( 0  ).• 219 

husband  and  wife  (k) 219 

Assault  with  Intent  to  do  Bodily  ELarm: 

is  assaidt  in  second  degree 218 

Assault  with  Intent  to  Kill: 

is*  assault  in  first  degree 217 

Assemblage: 

peaceful,  of  tradesmen,  mechanics,  etc.,  to  obtain  advance  of  wages, 
etc.,  not  a  conspiracy 170 

Assembly: 

or  meeting,  disturbance  of,  misdemeanor 448 

unlawful,  defined 451 

(See  Legislature.) 

Assessment: 

false  statement  in  relation  to,  when  misdemeanor 485 

Assessor: 

bribery  of,  a  felony 71 

accepting  bribe,  guilty  of  felony 74 

improperly  influencing,  misdemeanor 75 

Assignee.    (See  Trustee.) 

Assignation  : 

keeping  house  of,  misdemeanor S22 

Assignment: 

to  defraud  creditors 586,  587 

(See  Fraudulent  Conveyance.) 

Association: 

conversion  by  officers  of,  larceny S28 

(See  Corporations.) 
Asylum  : 

insane,  keeping  without  license 445 

Attachment: 

of  dead  body,  misdemeanor • 814 
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Attempt:  ^  Sxotiom. 

to  commit  crime  defined 84 

prisoner  may  be  convicted  of,  on  indictment  for  crime  itself 85 

id.,  or  to  commit  lesser  decree 85 

id.,  prisoner  not  to  be  trieafor,  after  conviction  or  acquittal  of  crime,    86 

to  compel  legislature  to  adjourn 61 

id.,  to  pass  or  reject  bill 63 

to  escape  from  state  prison,  felony 86 

to  extort 660 

to  commit  felony,  crime  committed  after  conviction  of,  punishment,  688* 
conviction  for,  may  be  had,  though  it  appears  crime  was  consummated,  685 

id.,  unless  court  otherwise  orders 685 

punishment  for 686,  687 

ATTORNET-GBNBRAIi : 

may  allow  use  of  his  name  in  actions 150 

Attornets  and  Counbelors: 

inducing  persons  to  place  demands  in  their  hands  for  collection,  mis- 
demeanor    186 

id.,  on  conviction,  forfeit  ofQce 189 

when  may  receive  claims 140 

deceiving  court  or  party,  guilty  of  misdemeanor 148 

id.,  williully  delaying  client's  suit 148 

id.,  allowing  use  of  name  by  others 149 

id.,  when  lawful 150 

of  mimicipal  corporation  may  allow  use  of  his  name  in  certain 

actions 150 

embezzlement  by,  larceny 628 

aiding  in  defense  of  prosecution  carried  on  by  partner,  guilty  of 

misdemeanor 670 

for  prosecution,  afterwards  aiding  defense 670 

id.,  or  receiving  fee 'in  consideration  of 670 

may  defend  themselves  in  any  prosecution 671 

Auctions.    (See  Mock  Auctions.) 

Auctioneeb: 

forfeits  license  by  selling,  etc.,  at  mock  auction 574 

Audit: 

false,  of  claims  by  public  officer,  felony 165 

id.,  receipt  of  money,  etc.,  by 166 

id.,  what  amounts  to  conversion 167 

presenting  false  claim  for,  felony 672 

AwABD.    (See  Assessor.) 

B. 

Bagoage  Oab: 

passenger  coach  not  to  be  placed  before 422 

Bailee: 

of  property,  embezzling,  guilty  of  larceny 628 

id.,  selling,  secreting,  etc.,  guilty  of  misdemeanor 572 

of  property,  may  lease  or  lend,  when 573 

Bank: 

of  river,  etc.,  injury  to,  punished 689 

(See  Banking  Corporation.) 
Bank  Notes: 

forgery  of 609,  511 

illegal  sale  or  hypothecation  of 597 

illegal  issue  of,  how  punished 598 

20 
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Bakkino  Corporation:  SBcnoir. 

not  in  existence,  using  evidence  of  debt  of,  as  false  token,  felony  . . .  508 

misconduct  of  directors  of,  how  punished 595 

loans  by,  not  invalid 596 

sale  or  pledging  of  notes  of,  crimintd 51f7 

excessive  issue  of  notes  of 598 

guaranty  by  officers  of,  misdemeanor 599 

overdrawing  account  by  officer  of 600 

receiving  deposits,  when  insolvent 601 

Bar: 

acquittal  for  crime  consisting  of  degrees,  etc 36 

giving  testimony  on  trial  for  bribery,  a  bar  to  indictment  of  witness,    79 

to  prosecution  for  seduction 285 

conviction  or  acquittal  of  act  made  criminal  by  different  provisions, 

is  a 677 

(See  Foreign  Conviction.) 
Barratry: 

common,  defined 133 

is  a  misdemeanor. . . . ; 183 

proof  required  to  convict  of 134 

fact  that  defendant  is  party  in  interest  or  on  record^  no  defense 135 

Bastard: 

concealing  still-birth  of 693 

laws  relatmg  to,  not  affected  by  this  Coda 724 

(Bee  Concealing  Birth  of  Issua) 
Bathing: 

in  surf,  regulations 427 

Battery.    (See  Assaults.) 

Bawdy  Houses: 

keeping  or  leasing,  misdemeanor 322 

Beacon: 

malicious  injury  to,  punished 639 

Betting.    (See  Gaming.) 

BiGAllT: 

defined;  how  punished 298 

exceptions 299 

indictment  for,  where  found 300 

trial  for,  where  had 800 

unlawful  marriage  defined 301 

marriage  must  be  within  state  (a) 298 

where  wife  remarries  (6) 298 

after  divorce  (c) 298 

marriage  must  be  proved  (d) 298 

defendant's  confession  (e) 298 

what  sufficient  marriage  (f) 298 

void,  first  marriage  (g) 298 

subsequent  divorce  (h) 298 

barbarous  treatment  ( i ) 298 

foreign  divorce  no  defense  (a) 298 

wife  having  remarried  (J) 298 

Bill 

compelling  legislature  to  pass,  felony 63 

altering  draft  of,  in  legislature,  a  felony 64 

id. ,  altering  engrossed  copy  of 65 

(See  Banking  Corporations.) 
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Bill  OF  Lading:  Sxonov. 

destruction  of,  misdemeanor,  when 873 

id. ,  of  wrecked  property 437 

false  delivery  to  canal  collector,  how  punished 476 

making  false,  with  intent  to  defraud 577 

issuing  fictitious,  criminal 028 

id.,  erroneous,  issued  in  good  faith 630 

id. ,  duplicate 681 

selline  property  included  in 683 

cancellation  of 633,  634 

Billy: 

manufacture  and  sale  of  weapon  known  as,  misdemeanor 409 

carrying;,  with  intent  to  use,  felony 410 

possession  of,  presumptive  evidence 411 

carrying  concealed,  misdemeanor 412 

(8ee  DangerouB  Weapon.) 
BiBDs:  * 

killing,  wounding,  trapping,  etc.,  in  cemeteries,  parks 640 

fighting  of,  Qiisdemeanor 664 

id.,  keeping  place  for 665 

BmTH.    (See  Concealing  Birth  of  Issue.) 

Blackmail  : 

extortion  attempted  by,  defined 558 

id. ,  punishment  for 558 

sending  threatening  letters,  misdemeanor 559 

verbal  threats,  extortion  by,  misdemeanor 560 

(See  Extortion.) 

Blasphemy.    (See  Profane  Swearing.) 

Boat.    (See  Vessel.) 

Bodily  Harm.    (See  Duress;  Assault.) 

Bodily  Injuby  : 

causing,  by  refusal  to  labor,  misdemeanor 673 

(See  Assault.) 

Body  SNATCHma.    (See  Body  Stealing.) 

Body  Stealing  : 

felony,  defined 811 

receiving  body  stolen,  knowingly 313 

opening  grave  for  purpose  of 818 

Boiler.    (See  Steam.) 

Boin> : 

pven  to  person  libeled  on  changing  place  of  trial 249 

id.,  must  be  filed  within  ten  days 249 

Booking  : 

emigrants,  when  misdemeanor 626 

Books  : 

liability  of  editors,  etc.,  for  libel  in 246 

in  public  library,  etc.,  injuries  to 648 

Books  and  Papers  : 

public  officer  who  refuses  to  deliver,  to  his  successor,  guilty  of  mis- 
demeanor      57 

witness  refusing  to  produce  before  legislature,  guUty  of  misdemeanor,    69 
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may  be  detained  by  court  on  summary  conmiittal  of  witness  for 

perjury 104 

falsifying,  altering,  or  destroying  evidence 107-110 

(See  l*ublic  Records.) 
Boom  : 

malicious  injury  to.  How  punished 639 

Booth  : 

unlawful  to  keep,  for  ^mbling 843 

included  in  term  "building " 604 

Borrowed  Property  : 

selling,  pawning,  etc.,  misdemeanor 673 

may  be  leased  or  lent,  when 678 

Bottles  : 

refilling,  stamped  soda  water,  etc.,  punished 869 

id.,  keeping  with  intent  to  use 370 

search  warrant  for 371 

id.,  punishment 371 

Boundary  : 

injury  to  monuments,  how  punished 639 

Breach  of  the  Peace  :  * 

interrupting  court,  etc.,  misdemeanor 143 

arrest  for,  may  be  made  on  Sabbath 268 

Breach  op  Trust  : 

by  trustees,  executors,  etc.,  larceny 641 

(See  Larceny.) 
Break  : 

term,  as  used  in  defining  burglary,  defined 499 

Breaking  the  Sabbath  : 

defined  260 

(See  Sabbath  day.) 
Bribery  and  Corruption  : 

of  public  officer,  how  punished 44 

officer  receiving  bribe,  how  punished 45 

id.,  receiving  reward  for  doing  act,  is  guilty  of  a  misdemeanor 48 

id.,  or  omitting  or  deferring  duty '. 49 

id. .  or  receiving  compensation  for  services  not  rendered 50 

id.,  for  procuring  demand  of  return  of  fugitive 51 

offering  reward  to  officer  for  appointing  to  office 53 

b^  justice  of  peace  (a) 48 

district  attorneys*  costs  (6) 48 

money  voluntarily  paid  (c) 48 

attorney  (d) 48 

office  not  property  («) 48 

sheriffs' fees  (/) 48 

constable  (^r) 48 

taxing  costs  (a) 50 

constable  indictable  {(f)   50 

sheriff  and  deputy  (a) 52 

deputy  genendly  {h) 52 

agreement  between  candidates  (c) 52 

illegal  contract  {e) 52 

officer  receiving  reward  for  appointing  to  office 53 

id.,  selling  right  to  another  to  perform  duties  of  his  office 54 

of  members  of  legislature,  felony 66 

id.«  members  receiving  bribe 67 
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conviction  for,  disqualifies  and  forfeits  office 70 

of  judicial  officer,  felony 71 

public  officer  receiving  bribe,  guilty  of  felony 73 

id. ,  ju  ors,  referees,  arbitrators,  assessors,  etc 74 

of  witnesses 80 

of  witness  to  swear  falsely,  etc. ,  felony 118 

id.,  to  withhold  testimony 113 

of  canal  officer,  misdemeanor 481 

Bridqb  : 

malicious  injury  to,  how  punished 689 

BRntGiNO  Stolen  Property  into  State: 

is  larceny 640 

complaint,  indictment,  etc.,  place  of 640 

BUILDINO: 

allowing  use  of  for  public  nuisance,  misdemeanor 888 

burning  of,  arson 486,  487,  488 

id.,  intent  to  destroy,  requisite 490 

contiguous,  burning  of,  arson 491 

term  defined,  arson 493 

term  defined,  burglary 608,  604 

inhabited,  defined 494 

what  ownership  necessary  to  constitute  crime 495 

unlawfully  entering,  with  intent  to  commit  larceny  or  felony,  misde- 
meanor  605 

injury,  or  attempt  to  injure  by  gunpowder  or  other  explosive  sub- 
stance  ; 686,  645 

Buoy: 

malicious  injury  to,  punished 639 

Burden  op  Proof: 

of  irresponsibility  for  acts,  is  on  accused 17 

Burolar's  Tools: 

possession  of,  when  criminal 608 

Burglary: 

agreement  to  commit,  constitutes  conspiracy  without  overt  act 171 

first  degree  defined 496 

second  degree,  defined 497 

third  degree,  defined 498 

term  **  break,"  defined 499 

term  "night-time,"  defined 500 

term  *'  enter,"  defined 501 

term  '*  dwelling-house,"  defined 508 

dwelling-house,  parts  of,  when  deemed  separate 603 

term  "  building,^'  defined 604 

unlawfully  entering  building  with  intent  to  commit,  felony,  misde- 
meanor  505 

person  committing,  punishable  for  any  other  crime  committed  after 

entering  building,  separately 506 

breaking  defined  (h) 496 

inner  door  ( c ) 496 

outer  door  (d) 496 

slight  force  enough  (/) 496 

removing  fastening  {g) 406 

when  unfastened  {%) 406 

closed  door  {j) 496 

breaking  out  {k) 496 
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intent  {I) 496 

storehouse  (c) 498 

indictment  (d) 498 

merely  entering  not  enough (A) 

opening  outer  door  (  a ) 499 

unlatching  cellar  door  ( 6 ) 499 

law  of  other  states  (d) 499 

punishment  for 506,  607 

id.,  in  first  degree sub.  1,  607 

id.,  in  second  degree sub.  2,  507 

id.,  in  third  degree ; sub.  8,  507 

instruments  used  to  commit,  possession  of  under  suspicious  circum- 
stances, misdemeanor 608 

id.,  by  person  previously  convicted  of  any  crime,  a  felony 608 

Burial.    (See  Dead  Body.) 

Burning: 

of  appurtenances  and  adjacent  buildings,  what  deemed 491 

(See  Arson.) 
Burying  Ground: 

injury  to  certain  animals  in,  forbidden 640 

(See  Cemetery.) 

Business  Adyertisbments: 

affixing  to  walls,  etc.,  how  punished 643 

deemea  to  be  affixed  by  order  of  proprietor 644 

(See  Advertising.) 
Butter.    (See  Imitation  Food.) 

Buying: 

and  selling  offices 52,  58,    54 

lands  in  suit,  misdemeanor 129 

pretended  titles,  misdemeanor 180 

demands  by  attorneys  for  suit 186 

id.,  by  justices  and  constables 187,  188 

Buying  Stolen  Property: 

knowingly,  offense  defined 550 

punishment,  indictment 550,  551 


0. 

Canal: 

obstructing  passage  on,  nuisance 885 

delivery  of  false  bill  of  lading  to  collector,  how  punished 476 

weighmaster  making  false  entry,  ^ilty  of  misdemeanor 477 

id.,  officer  concealing  frauds  relatmg  to 478 

willful  injury  to,  felony 479 

drawing  water  from,  how  punished 480 

officer  taking  bribe,  guilty  of  misdemeanor. 481 

Canal  Boat.    (See  Vessel.) 

Canal  Collector: 

delivering  false  bill  of  lading  to 476 

Canvass  op  Votes: 

unlawful  to  keep  gambling  apparatus  in  or  about  building  where,  ib 
being  had 886 
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Capacity:  Siotion. 

of  person  to  commit  crime  determined  by  this  Code 7 

presumption  of 17 

of  child  under  seven 18 

of  cliild  between  seven  and  twelve 19 

of  idiots,  lunatics,  etc 20,  s21 

of  intoxicated  persons « 22 

of  persons  with  morbid  propensity 28 

of  married  women 24 

of  person  under  duress 25 

ignorance  of  law  (a) 17 

i^vice  of  counsel  ( 6 ) 17 

under  another's  direction  (e) 17 

sanity  presumed  (e) 17 

a  person  presumed  responsible  (d) 17 

weakness  of  intellect  (f) 17 

§  resumption  in  favor  of  infant  (a) 19 

issipation  (a) 20 

weakness  of  intellect  ( 0 ) 20 

responsibility  of  lunatic  (/) 20 

epilepsy  (h) 20 

phrensy  (t) 20 

previous  insanity  (j) 20 

proof  of  insanity  (k) < 20 

partial  insanity  (m) 20 

moral  insanity  ( n ) 20 

uncontrollable  influence  {o) 20 

knowing  act  to  be  unlawful  ( a ) 21 

knowledge  and  reason  (h) 21 

spiritual  influence  ( c ) 21 

feigned  insanity  (d) 21 

insane  impulse  (/) 21 

voluntary  intoxication  (a) 22 

evidence  of  (6) 22 

intoxication  and  premeditation  (c) 22 

voluntary  intoxication  does  not  excuse  ( d ) 22 

intoxication  and  disease  ( 0 ) 22 

delirium  tremens  (/) 22 

fnAe  of  crime  affected  by  intoxication  (g) 22 

irresistible  impulse  (a) 23 

Capital  Stock: 

of  corporation,  frauds  in  increasing,  etc 590,  592 

Cab: 

burning  of ,  arson 486,  487,  488 

included  in  term  '*  building,"  burglary 504 

CABDa    (See  Gkuning.) 

Caboo: 

of  vessel,  wrecking,  burning,  etc.,  how  punished 575 

id.,  lading  vessel,  with  intent  to  wreck,  etc 576 

Cabkal  Abuse  of  Childbbk.    (See  Child.) 

Cabbier.    (See  Common  Carrier.) 

Cabrting  Concealed  WEAPOKa     (See  Concealed  Weapon;  DangerouB 
Weapon.) 

Casks: 

stamping  false  tare  on,  misdemeanor 586 
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Cattle:  Sicncnr. 

driving  upon  sidewalks,  misdemeanor 653 

(See  Animals.) 
Obmetery: 

no  discrimination  to  be  made  on  account  of  race,  color,  etc 383 

injuring,  trapping,  etc.,  of  certain  animals  in,  forbidden 640 

injury  to  monuments,  trees,  etc. ,  in 647 

Certipicatb: 

false,  of  record  of  conveyance,  felony 168 

id. ,  by  public  officer,  misdemeanor 163 

of  acknowledgment,  etc.,  forgery  of 509 

of  public  indebtedness,  forgery  of 509 

of  stock,  bonds,  etc. ,  of  corporation,  forgery  of 509 

false,  of  execution  of  instrument  is  forgery 510 

Certifioatb  op  Survey.    (See  Survey.) 

Certiorari: 

imprisoning  person  discharged  by  writ  of,  misdemeanor 379 

concealing  person  with  intent  to  elude 380 

Challenge: 

to  grand  juror,  misdemeanor  to  act  after  allowance  of 144 

to  prize  fight,  how  punished 458 

id.,  defined 459 

(See  Duels  and  Challenges.) 

Champerty.    (See  Buying  Lands  in  Suit.) 
Charity.    (See  False  Pretenses.) 

Charters: 

of  municipal  corporations  not  affected  by  this  Code 725 

Chaste  Character.    (See  Seduction.) 

Chattel  Mortgaoe  : 

secreting,  selling  property  covered  by,  misdemeanor 571 

Cheats: 

by  false  personation 562,  565 

obtaining  signature  to  written  instrument  by  false  pretense,  criminal,  566 

id.,  for  charitable  purposes 567 

id.,  punishment  for 566,  567 

id.,  by  false  token,  promissory  notes,  etc 568 

id. ,  punishment  for 568 

id.,  no  representation  necessary  to  constitute  offense 569 

obtaining  employment,  or  appointment  by  aid  of  false  or  forged  letter 

of  recommendation,  etc.,  misdemeanor 570 

concealing,  selling,  etc.,  property  mortgaged,  misdemeanor 571 

id. ,  pawning,  selling  borrowed  property 572 

mock  auctions 574 

Cheating  AT  Cards.    (See  (Naming.) 

Child: 

under  seven  incapable  of  crime 18 

between  seven  and  twelve,  presumed  innocent  until  contrary  proved,    19 

production  of  pretended  heir,  felony 151 

substitution  of  one  for  another,  felony 152 

killing  unborn,  by  injury  to  person  of  mother,  manslaughter  first 

degree 190 

id.,  by  administering  drugs  to  mother. 191 

id. ,  by  mother  using  drugs,  second  degree 194 
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Child — Cantiniud.  Sacnoir. 

death  of,  in  lawful  correction,  excusable 203 

homicide  justifiable  in,  defense  of 205 

under  twelve,  abduction  of,  felony 211 

id.,  consent  of,  not  a  defenpe 2l8 

under  ten,  rape  of 278 

under  fourteen,  no  conviction  of ,  for  rape,  until  physical  ability  proved  279 

female  under  sixteen,  abduction  of 282 

under  six,  abandonment  of,  felony 287 

id.,  punishment  for 287 

omitting  to  provide  for,  misdemeanor 288 

id. ,  endangering  life,  health  or  morals  of 289 

under  fourteen  not  to  be  allowed  in  concert  saloons,  dance-houses, 

etc 290 

id.,  violation  of  law,  misdemeanor 290 

under  sixteen,  begging,  homeless,  or  frequenting  bad  company,  how 

disposed  of 291 

under  fourteen,  certain  employments  of,  prohibited I 292 

id.,  violation  of  law,  misdemeanor 292 

id.,  exceptions  to  law 293 

duty  of  certain  officers  to  arrest 293 

id.,  interfering  with  officer,  misdemeanor 298 

solemnizing  marriage  of,  misdemeanor 876 

concealing  birth  of,  misdemeanor 296»  693 

on  conviction  of  crime,  to  be  sent  to  penitentiary 699 

id.,  or  to  Elmira  Reformatory 700 

id. ,  or  to  House  of  Refuge 701 

id.,  under  twelve,  how  disposed  of 718 

(See  Relatives.) 
Chttrch: 

injury  to,  or  to  property  used  for  religious  worship,  felony 650 

Cities: 

misappropriation  of  funds,  falsification  of  accounts,  etc.,  by  officers 

of,  felony 165,  470,  471 

squatting  on  lands  in,  punished 467,  640 

present£ttion  of  fraudulent  claims  to  officers  of,  felony 672 

acts  incorporating,  and  providing  for  election,  etc.,  of  officers  not 
affected  by  this  Code 725 

CrvTL  Action  : 

witness  not  excused  from  testifying  in,  to  prove  thing  in  action 

bought  or  sold  contrary  to  law 142 

(See  Action.) 
ClYIL  Rbmbdies; 

existing,  not  affected  by  this  Code 720,  722 

Civil  Rights: 

of  citizens  of  state  protected 883 

of  convict  sentenced  to  state  prison  suspended 707 

existing  when  this  C^ode  takes  effect  not  affected  by  it 720 

CnriLLT  Dead: 

convict  sentenced  to  imprisonment  for  life  deemed 708 

Claims: 

presentation  to  public  officers,  of  fraudulent,  felony 672 

of  loss,  presenting  false,  how  punished 679 

Clerk: 

of  public  officer  misappropriating  funds  or  falsifying  accounts  guilty 

of  felony 470 

embezzlement  by,  larceny 628 
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CiiEBK  OF  Goubt:  Sbctxos. 

mutilation,  etc.,  of  records  by,  felony 114 

id.,  fraudulently  appropriating  money,  etc 114 

receiving  bribe  to  allow  escape,  or  doing  act  to  hinder  justice,  misde- 
meanor   115 

disclosure  of  depositions  by,  misdemeanor 146 

Clerk  of  Maoistbatb: 

disclosure  of  depositions  by,  misdemeanor 145 

Clerk  OF  Town: 

neglect  to  return  names  of  constables 161 

Clothing: 

intimidation  of  person,  by  depriving  him  of,  misdemeanor 653 

(See  Child.) 

Club.    (See  Dansjerous  Weapon.) 

Cock  Fighting: 

misdemeanor 664 

id.,  keeping  place  for 665 

Code  of  Civil  Procedure: 

violation  of  §§  73,  74  misdemeanor 137,  138 

id.,  §§70,71 148 

Code  of  Criminal  Procedure: 

regulates  manner  of  prosecuting  and  convicting  criminals 8 

Code,  Penal: 

title  of 1 

effect  of 2 

objects  and  scope  of 7 

rules  for  construction  of 11 

sections  of,  declaring  crimes  punishable  Imposes  duty  on  court  to 

sentence 12 

when  no  exact  punishment  is  prescribed  by,  court  to  exercise  dis- 
cretion      13 

id.,  in  cases  of  felony 14 

id.,  in  cases  of  misdemeanor 15 

punishment  for  wrongful  acts  not  prescribed  by 675 

act  punishable  by,  not  less  so  because  punishable  elsewhere 678 

construction  of,  definition  of  terms 718 

not  to  affect  prior  offense 719 

Codicil: 

forgery  of » 60O 

Coercion: 

of  legislature,  felony 61,  63,    63 

of  person  by  violence,  misdemeanor 653 

(See  Threats.) 
Com: 

forgery  of 511 

uttering  of  false,  forgery 621 

possession  of  counterfeit,  when  /criminal 626 

id.,  advertising  sale  of 627 

(See  Foreign  Coin.) 

Collector: 

conversion  of  trust  funds  by,  larceny 641 
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Compensation.  Skctiok. 

ofBcer  receiving,  for  servicea  not  rendered,  guilty  of  misdemeanor ...  50 

id.,  may  receive  fees  in  advance 60 

not  allowed  to  officer  for  procuring  demand  of  return  of  fugitive  from 

justice 51 

Compounding  Crimb: 

defined 125 

when  a  felony 125 

when  misdemeanor 125 

punishment; 125 

what  proof  necessary  on  trial  of  indictment  for 126 

after  conviction  (a) 125 

discontinuance  and  costs  (&) 125 

note  invalid  (c) 125 

express  agreement  (d) 125 

what  a  bar  {e) 125 

monev  not  to  be  recovered  back  (/) 125 

illegal  contract  (g) 125 

consent  Of  court  ( A ) 125 

payment  ot  forged  paper  (t ) 125 

OoBfPULsoBT  Marriage.    (See  Marriage.) 

Concealed  Weapon: 

carryinj^  of  slungshots,  etc.,  felony 410 

possession  of,  presumptive  evidence 411 

fire-arms,  knives,  etc *. 412 

Concealing  Birth  or  Death: 

of  child,  misdemeanor 296 

second  offense 698 

CONCBAIiMENT: 

of  treasure  trove,  misdemeanor 482 

of  property  of  insolvent  debtor 589 

(See  Fraudulent  Insolvency;  Concealing.) 
Conception: 

sale,  etc.,  of  instruments  to  prevent 818 

Concert  Saloon: 

child  under  fourteen  not  to  frequent 290,  291 

Confidential  Communications: 

husband  or  wife  not  compellable  to  disclose 715 

Conflagrations  : 

violation  of  act  to  prevent,  misdemeanor 428 

(See  Pire.) 
Conscience: 

crimes  against 255-277 

Consent: 

of  person  kidnapped,  when  a  defense 218 

Conspiracy: 

a  misdemeanor,  defined 168 

by  persons  out  of  state  against  peace 169 

what  is  not 170 

what  necessary  to  constitute 171 

to  resist  execution  of  process,  misdemeanor 457 

between  creditors  and  insolvent  debtor  to  obtain  discharge  from  debts,  589 

to  sell  passage  tickets  in  violation  of  law,  how  punishea 619,  620 

2 
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C0NSPIRA.CT — Continued,  Sncrxair. 

endangering  of  life  or  valuable  property  by  refusal  to  labor,  miade- 

meanor 673 

combination  of  journeymen  (a ) 168 

trades  unions  ( 6 ) Ij88 

sailors  {c) \ 168 

must  intend  crime  (d) 168 

fraud  («) 168 

unlawful  act  (/) 168 

inference  or  confederation  (g) 168 

with  deceased  person  (A) 168 

overt  act  (») 168 

particeps  criminU  (j) 168 

proof  of  overt  act  {q) 168 

trial  (r) 168 

clerk  and  employer  ( « ) 168 

with  persons  unknown  (t) 168 

no  overt  act  need  be  proved  (c) 171 

COLLECTOB  OF  TOLLB: 

delivery  of  false  bill  of  lading  to,  how  punished 476 

College: 

unlawful  to  keep  gambling  apparatus  in 886 

(See  Institution  of  Learning.) 
Collusion: 

obtaining  entrance  to  building  by,  breaking 499 

Colob: 

rights  of  citizens  of,  protected ^ 883 

Colob  of  Office: 

unlawful  acts  under,  oppression 556 

Coscbination: 

of  two  or  more  persons  to  usurp,  etc.,  the  government,  is  treason. ...    87 

Combustible  Matebl\l: 

unlawful  making,  etc.,  ot,  misdemeanor 389 

Cohmandeb: 

of  vessel  importing  foreign  convict  guilty  of  misdemeanor 158 

of  vessel  must  suppress  gaming 850 

Committee  . 

conversion  of  trust  funds  by,  larceny 541 

Common  Babbatbt    (See  Barratry.) 

Common  Cabbibb: 

refusing  to  carry  passenger  guilty  of  misdemeanor 881 

id.,  on  account  of  race,  color,  etc 883 

(See  Vessel;  Negligence.) 
Common  Gamblbb: 

defined 844 

punishment  of 844 

(See  (Naming.) 
Common  Law: 

rule  of  construction  not  applicable  to  Code 13 

rules  of,  relating  to  petit  treason,  abolished 183 

COMM  UNIC  ATION : 

confidential,  husband  or  wife  not  compelled  to  disclose.] 715 

(See  Privileged  Communication.) 
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Company:  Sxotion. 

using  designation,  when  no  parties  represented,  misdemeanor 868 

term  defined 637 

Constable  : 

mutilation,  etc.,  of  records  by,  felony 114 

id,,  conversion  of  money  or  property 114 

receiving  reward  to  permit  escape,  etc.,  misdemeanor 115 

executing  search  warrant  with  severity 120 

buving  demands  for  suit 187 

inaucing  suits  by  promises,  etc 188 

forfeits  office  on  conviction 189 

(See  Officer;  Public  Officer). 
CoNSTBUcnoN: 

of  this  Code,  rules  for 718 

of  indictments,  pleadings,  etc 11,  718 

of  terms  used  in  Code 718 

"willful,"  "willfully," sub.    1,  718 

"  neglect,"  "  negligence/*  "  negligent," sub.    2,  718 

'*  corrupt,"  "  corruptly," sub.    8,  718 

"  malice,"  "  maliciously  " sub.    4,  718 

"  knowingly  " sub.    5,  718 

"  intent  to  defraud  " sub.    6,  718 

"vessel" sub.    7,  718 

"signature" sub.    8,  718 

"writing" sub.    9,  718 

"property" sub.  10,  718 

singular  includes  plural sub.  1 1,  718 

masculine  includes  feminine  and  neuter sub.  12,  718 

present  tense  includes  past  and  future sub.  18,  718 

•  •  person  "  includes  corporation,  etc sub.  14,  718 

'•  real  property  " sub.  15,  718 

"  personal  property  " sub.  16,  718 

Contagious  Disbasb: 

exposing  self  or  another  to.  misdemeanor 484 

sale  of  animal  having,  misdemeanor 658 

Contempt; 

criminal  contempts  enumerated 148 

is  misdemeanor 148 

act  not  less  punishable  because  punishable  as 680 

punishment  for,  ground  for  mitigation  of  punishment  on  conviction,  681 
punishment  for,  not  affected  by  this  Code 724 

Contiguous  BuiLDiNGfi: 

burning  of 491 

(See  Arson.) 
Contract: 

public  officer  not  to  be  interested  in,  made  by  him  in  official  capacity,  473 

Conversion  : 

of  deposit  in  bank,  what  is 167 

of  trust  fund  by  trustees,  etc.,  larceny 541 

(See  Larceny.) 
Conveyance: 

taking  of  lands  in  suit,  misdemeanor. . . .  ^ 129 

id.,  of  pretended  titles 180 

falsely  certifying  record  of,  ffelony 162 

Fecording  without  acknowledgment,  misdemeanor 164 

(See  Frauaulent  Conveyance.) 
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Convict:  Sacrioir. 

destitute  child  of,  how  taken  care  of 291 

importing  foreign,  misdemeanor 153,  440 

female  to  be  sent  to  penitentiary 098 

id.,  persons  under  age 699 

id.,  male,  where  sentence  is  three  years  or  less 699 

id.,  male,  between  sixteen  and  thirty  may  be  sent  to  £lmira  Reforma- 
tory,  700 

may  be  removed  from  one  prison  to  another 705 

imprisoned,  under  protection  of  law 709 

injury  to,  how  punished 709 

sentenced  to  house  of  refuge  or  reformatory  not  prohibited  from 

voting 711 

person  injured  by,  deemed  creditor  of 716 

i(L,  action  for  damages 716 

(See  Habitual  Criminal.) 
Conviction  : 

for  crime,  how  reflated 8 

must  precede  punishment 9 

for  selling  official  powers  forfeits  office 54 

of  member  of  legislature  of  bribery  forfeits  office  and  disqualifies 

him 70 

of  common  barratry,  proof  required 134 

for  rape,  of  infant  under  fourteen,  physical  ability  must  be  proved 

before 279 

for  rape,  abduction,  etc.,  evidence  required 283 

for  seduction,  evidence  necessary 286 

for  attempt  to  commit  crime,  where  crime  consummated,  when  allowed  685 

for  several  offenses,  sentence  on. 694 

for  felony,  of  person  under  sentence  for  felony,  term  when  to  begin,  695 

works  no  forfeiture  of  property 710 

may  be  proved  on  cross-examination 714 

Conviction  or  Acquittal: 

bar  to  prosecution,  when  act  is  made  criminal  in  different  ways 677 

foreign,  when  a  defense ! 679 

Copartnership  : 

usin^  fictitious  name  in 368 

frauds  in  limited 375 

Coroner: 

mutilation,  etc.,  of  records  by,  felony 114 

id.,  conversion  of  money  or  property  by 114 

receiving  reward  to  permit  escape  or  doing  act  in  hindrance  of  justice, 

misdemeanor 115 

may  authorize  dissection  of  body 808 

wrecked  property  to  be  delivered  to 538 

Corporation: 

forgery  by  officer  of,  how  punishable 518 

id.,  of  instrument  purporting  to  be  issued  by 519 

embezzlement  by  officers  of,  larceny 528 

frauds  in  obtainmg  subscriptions  to 590 

fraudulent  issue  of  stock,  etc. ,  of 591 

frauds  in  organizing,  or  increasing  capital  stock  of 592 

id. ,  certain  misconduct  of  officers  of 5W 

frauds  in  keeping  accounts  of 602 

publishing  false  report  of  condition  of 608 

insolvency  of,  when  deemed  fraudulent 604 

id.,  officers  participating  in,  punishment 606 

moneyed,  violation  of  duty  by  officers 606 
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Corporation — CatUinued.  SionoiT. 

railroad,  incurring  ezcessiye  debts,  etc 607,  608 

directors  presumed  to  have  knowledge  of  affairs  of. 609 

id.,  when  deemed  to  have  assented  to  fraud 610,  611 

failure  of  officer  of,  upon  whom  papers  have  been  served,  to  notify 

other  officers. 613 

foreign,  liability,  defense 613 

term  "  director,"  defined. 614 

word  "company "  includes,  when 627 

included  in  term  "  person  " sub.  14,  718 

(See  Banking  Corporation;  Municipal  Corporation.) 
Corpse: 

crime  against  nature 808 

(See  Dead  Body.) 
Corpus  DEiiicTi: 

must  be  proved  beyond  reasonable  doubt,  to  convict  of  murder  or 
manslaughter 181 

Correction: 

homicide  in  administering  lawful,  justifiable 208 

by  parents,  guardians,  teachers,  etc.,  what  allowed 228 

Corroboration  : 

required  to  convict  of  certain  crimes 288,  286 

(See  Evidence.) 
Corrupt,  Corruptly: 

terms  defined sub.  8,  718 

Corruption.    (See  Bribery  and  Corruption.) 
Counsel.    (See  Attorney.) 
Counselor.    (See  Attorney.) 

Counterfeit: 

of  trade-marks,  punished 864,  868 

coin,  making  of,  forgery 511 

plates,  making  of,  forgery 511 

id.,  possession  of,  with  intent  to  use 511 

money,  possession  of,  when  criminal 626 

id.,  advertising  sale  of 627 

deed  of  foreign  lands  ip) 511 

fictitious  names  (c) 511 

forgery  over  genuine  signature  (d) .• 511 

forged  orders  (e) 511 

accepted  orders  (/) 511 

injury  {g) 511 

one's  own  name  (A) 511 

power  of  attorney  (») 611 

due  bill  0) 611 

invalid  instrument  {k) 511 

forged  check  {m) 511 

counterfeiting  coin  (n) 511 

promissoiy  note  (o) ., 511 

exact  simUitude  (a) 512 

must  be  such  as  to  deceive  ((). .  512 

County: 

malfeasance  of  officers  of. 470 

presentation  of  fraudulent  claims  to  officers  of,  felony 672 

(See  Public  Officer.) 
County  Clerk: 

willful,  omission  of,  to  publish  statement  required  by  law,  misdemeanor  474 

(See  PubUc  Officer ) 
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County  Jail:  SKcncai. 

misdemeanors  punishable  by  imprisonment  in 15 

prisoners  sentenced  for  less  than  one  year  to  be  confined  in 703 

sentence  of  one  year  may  be  to 7(@ 

CouNTT  Treaburbb: 

misappropriation  of  funds,  etc. ,  by,  how  punished 473 

to  receive  fine  imposed  on  trustees,  etc.,  for  conrersion  of  trust  funds, 
for  benefit  of  person  defrauded 542 

Court: 

duty  of,  to  pass  sentence 13 

when  to  determine  punishment 13 

bribery  of  officers,  jurors,  etc 71-81 

criminal  contempts 

racing  animals  near,  misdemeanor 147 

profane  swearing  in  presence  of,  summary  conviction  for 257 

keeping  gaming  apparatus,  etc.,  near 336 

(See  Contempt.) 
Courts  Martial: 

powers  of,  not  affected  by  this  Code 724 

CoYBRTURB.    (See  Husband  and  Wife.) 
Cow.    (See  Milch  Cow.) 

Creditor: 

frauds  on 686,  587 

of  convict,  person  injured  by,  deemed 716 

id.,  action  for  damages  by 717 

(See  Fraudulent  Insolvency.) 
Crime: 

effect  of  this  act  upon 2 

how  prosecuted 2,  8 

definition  of 3 

criminal  proceedings  defined  (a) 3 

malice  (6). 3 

how  punishable 3 

division  of,  into  felonies  and  misdemeanors 4 

persons  who  may  commit,  designated  by  this  Code 7 

nature  of,  how  defined  by  this  Code 7 

punishment  of,  prescribed  by  this  Code 7 

prosecution  for,  how  regulated 8 

jury  to  find  degree  of 10 

degree  inferior  to  that  charged  {a) 10 

persons  punishable  for,  enumerated 16 

court  must  sentence  on  conviction  of 12 

punishment  for,  discretion  of  court 13 

punishment  for  felony 14 

punishment  for  misdemeanor 15 

persons  liable  to  punishment  for 16 

child  under  seven,  cannot  commit 18 

id.,  as  to  lunatics,  idiots,  etc 20 

intoxication  no  excuse  for 23 

id. ,  as  to  morbid  propensity  for 23 

by  married  woman  in  presence  of  her  husband,  may  l)e  punished. ...  24 

committed  under  duress  excused 25 

act  committed  in  self-defense,  or  protection  of  another,  not 26 

by  ambassadors,  etc.,  how  punished 27 

parties  to,  defined 28,  29,  30 

attempt  to  commit,  defined 34 

degrees  of,  conviction H5,  iW 

resistance  to  statute,  treasonable 40 
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Cbdob  — Qmtinvsd,  SsonoH. 

by  and  against  public  officers 42,    68 

bribery  of  public  officers 44,    45 

against  the  legislative  power 69-70 

compounding  of,  when  felony 125 

id.,  when  misdemeanor 126 

id. ,  punishment  of 1^5 

conspiracy  to  commit,  misdemeanor 168 

breaking  into  buildings,  house,  etc.,  with  intent  to  commit  burg- 
lary    49«-498 

committed  by  burglar,  separately  punishable 606 

sending  letter  threatening  to  accuse  of,  with  intent  to  extort,  how 

punishable 658 

leaving  state  to  commit,  against  laws  relating  to  fighting  animals,  etc., 

how  punished 667 

committed  out  of  state,  how  punishable 676 

act  not  less  punishable  because  also  punishable  as  contempt  of  court,  680 
conviction  may  be  had  for  attempt  to  commit,  though  consummated,  686 

id.,  unless  court  otherwise  orders 685 

limit  of  fine  to  be  imposed 706 

committed  prior  to  taking  effect  of  this  Code  not  affected  by  it 719 

id.,  except  where  punishment  is  mitigated 719 

committed  after  this  Code  takes  effect,  governed  by  it 719 

Crime  Against  Nature: 

defined,  punishment 803 

what  penetration  constitutes 804 

Cribcbb  Aoainbt  Public  Health  ahd  Safety 886-447 

Crimes  Against  Public  Peace: 

enumerated 448-469 

Crimbs  Against  the  Person: 

suicide..* 172-178 

homicide    179-205 

maiming 206-210 

kidnapping 211-216 

assaults 217-223 

robbery      224-233 

duels  and  challenges 284-241 

libel 241^-254 

Crimes  Against  Revenue  and  Property  of  the  8tatb:  , 

enumerated  and  defined 470-485 

Crimes  by  Public  Officers.    (See  Public  Officers.) 

Criminals: 

nature  of  punishment  or 8 

persons  who  may  be,  designated  by  this  act 7 

manner  of  prosecuting,  regulatijd 8 

duty  of  court  to  pass  sentence  on 12 

punishment  of,  how  fixed 13 

id.,  for  felonies 14 

id.,  for  misdemeanors 15 

(See  Habitual  Criminal.) 

Criminal  Act.    (See  Act  or  Omission.) 

Crlminal  Action  : 

conspiracy  to  institute,  misdemeanor 168 

Criminal  Contempts: 

enumerated 143 

(See  Contempt  of  Court.) 
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Criminal  PROFBNsmr:                                                                       Saocnnr. 
defense,  ^hen , 23 

CROPa    (Bee  Growing  Crops.) 

Cruelty: 

to  idiots,  lunatics,  etc.,  misdemeanor 877 

term  defined 669 

(See  Child.) 

Crublty  to  Animals: 

misdemeanor 655 

by  over  driving,  torturing,  starving,  etc 655 

la. .  abandoning  disabled 656 

id.,  neglecting  impounded 657 

id.,  offering  to  sell  diseased 658 

id.,  carrying  in  cruel  manner 659 

id.,  poisoning,  drugging,  etc 660 

id. ,  throwing  iniurious  substances  in  highway 661 

id.,  keeping  milch  cow  in  unhealthy  place 663 

id.,  in  transportation  on  cars,  etc 663 

id.,  cock  fights,  dog  fights,  etc 664 

id.,  keeping  place  for  fighting 665 

id.,  running  on  plank  roads,  etc 666 

id.,  leaving  state  to  elude  laws 667 

slaughtering  hogs  (a) 655 

driver  on  street  cars  (6) 655 

sick  horses  ( e ) 655 

over  driving  ((2) 655 

cruelty  to  dogs  («) 655 

shooting  dogs  (/) 655 

fines  and  penalties  collected  from  offenders  to  be  paid  to  Society  foi 

Prevention  of  Cruelty  to  Animals 668 

officer  of  said  society,  power  of  arrest 668 

term  "animal"  defined 669 

term  "  torture  "  defined 669 

term  ''  impure  and  unwholesome  milk  "  defined 669 

term  "  swill "  defined 666 

term  "  cruelty  "  defined 666 

Crxtelty  to  Children.    (See  Child.) 

CUUTILAQB: 

burning  structure  within,  arson 487 

D. 

Dagobr.    (See  Dangerous  Weapon.) 

Dam: 

malicious  injury  to,  how  punished 689 

Damage:' 

act  causing  unequal,  not  less  a  nuisance 886 

of  person  mjured  by  felonious  act  may  be  ascertained  in  dvil  action,  717 

(See  Treble  Damages.) 
Dance  House: 

child  under  fourteen  not  to  frequent 290,  291 

Dangerous  Animals: 

liability  of  owner  for  injuiy  by 196 

driving  along  highway,  offense  of 640 
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Dahgbboub  Wbafqn:  BaonoN. 

manufacture  of  alung-sliots,  billy,  etc. ,  misdemeanor '  409 

carrying,  concealing,  etc.,  with  intent  to  use,  is  felony 410 

possession  of,  presumptiye  evidence 411 

carrying  concealed  fire-arms,  etc 412 

brealdng  into  dwelling-house  armed  with,  burglary 496 

(8^  Burglars'  Tools;  Assaults.) 
Day: 

term  defined 261 

Dead  Body: 

violation  of,  felony .' .  803 

right  of  disposal  of 805 

duty  of  burial...  806 

may  be  taken  to  other  states 807 

right  of  dissection  of 808 

unlawful  dissection,  misdemeanor 809 

remains  to  be  buried  after  dissection 810 

stealing  or  removing,  felony 811 

receiving  stolen,  felony 812 

opening  grave  with  intent  to  steal 818 

arrest  or  attachment  of,  misdemeanor 814 

disturbing  funerals,  misdemeanor 815 

of  child,  concealing 296,  693 

Deadly  Missile.    (See  Fire- Arms.) 

Deadly  Weapon.    (See  Dangerous  Weapon.) 

Death: 

act  punishable  by,  a  crime 8 

act  punishable  bv,  a  felony 5 

act  done  under  threats  of,  justifiable 25 

treason  punishable  by 88 

clear  proof  of,  required  to  convict  of  murder  or  manslaughter 181 

punishment  for  murder  first  degree 186 

caused  by  negligence,  when  manslaughter 195-201 

of  child,  concealing 296 

id.,  second  offense 693 

civil,  of  convict  sentenced  for  life 708 

Debtor.    (See  Fraudulent  Insolvency.) 

Deceit.    (See  Fraud.    Attorneys.) 

Decency.    (See  Public  Decency.) 

Decsiyino  Witnbss: 

misdemeanor 108 

DscoYiNa  Child.    (See  Abduction.) 

Decree: 

of  court,  forgery  of. 511 

Deeds.    (See  Conveyances.) 

Deer: 

killing,  wounding,  trapping,  etc.,  in  parks,  cemeteries,  etc.,  f ordidden,  640 

(See  Animals.) 
DEFAcma: 

marks  on  wrecked  property 872 

id. ,  on  logs  or  timber 373 

real  property  by  posting  bills,  etc 648,  644 

articles,  etc. ,  in  libraries,  etc 648 

house  or  articles  used  in  religious  worship,  felony « 650 
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Defect  of  Reason.  Saonoir 

what,  excuses  crime 20,    21 

Defense* 

of  morbid  propensity  to  commit  crime,  when  sufficient. 23 

by  married  woman,  that  crime  was  committed  in  husband's  presence 

not  sufficient 24 

of  intoxication  not  allowed 23 

by  idiots,  lunatics,  etc. ,  what  sufficient 20,    2L 

of  self  or  another,  acts  done  in,  not  criminal 26 

irregularity  in  administering  oath  not  a,  on  prosecution  for  perjury. .    97 

id.,  nor  incompetency  of  witness 98 

id.,  nor  ignorance  of  materiality  of  testimony  given 99 

on  prosecution  for  barratry,  what  sufficient 185 

incapacity  of  person  committing  or  attempting  to  commit  suicide  not 

a,  to  person  aiding . .  177 

homicide  in,  of  self  or  another,  when  justifiable 205 

to  prosecution  for  maiming,  what  allowed 210 

consent  of  person  abducted,  when  a 218 

to  prosecution  for  larceny,  that  property  was  taken  under  claim  of 

title 548 

id.,  or  with  intent  to  restore 549 

by  officer  of  foreign  corporation 618 

attorneys  not  to  aid,  when 670 

(See  Married  Women;  Bar.) 
Defilement: 

of  woman  by  force  or  duress,  telony 281 

punishment  for ! 281 

evidence  necessary  to  convict  of 288 

DEFnnriONS: 

abduction 282 

abortion 294 

accessory 30 

acts  hereby  repealed 726 

affixing 867 

animal sub.  1,  669 

arson,  first  degree 486 

second  degree 487 

third  degree 483 

article  of  merchandise  865 

assault,  first  degree 217 

second  degree 2i8 

third  degree 219 

attempt  to  commit  a  crime 84 

barratry 183 

bigamy 298 

black  maU 558 

break 499 

building. 493,  504 

burglary,  first  degree 496 

second  degree 497 

third  degree 498 

challenge 236,  459 

civil  death  708 

coercion 658 

common  barratry 182 

company 627 

conspiracy 168 

corporation 718 

corrupt,  corruptly 718 

counterfeit  trade-mark 868 
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creditor  of  convict 716 

crime : 8,    4 

crimes  against  elective  franchise 41 

cruelty sub.  2,  669 

day 26 1 

defraud 7I8 

director 614 

disturbance  of  a  religious  meeting 275 

dueUing 234 

d-welling  house. 492,  503 

eavesdropping ; 436 

embracery 75 

enter 501 

extortion 552 

felony 5 

feminine 718 

first  day  of  the  week 261 

forge,  forged,  forging 520 

forgery,  first  degree 609,  510 

second  degree 511,  513 

third  degree , 614,  515 

future 718 

genders....     718 

grand  larceny,  first  degree 530 

second  aegree 581 

habitual  criminal 690 

homicide •. 179,  180 

incest 302 

inhabited  building 494 

intent  to  defraud 721 

joint  association 718 

i'urors 81 
:idnapping 211 

knowmgly 718 

larceny 528 

levying  war 89,    40 

libel.   242 

lottery 823 

maiming 206 

malice,  maliciously 718 

manslaughter 188 

firstdegree 189,  190,  191 

second  degree . .  198-201 

masculine  ,'. 718 

misdemeanor 6 

murder,  first  degree 183 

second  degree 184,  185 

neglect,  negligent,  negligently 718 

neuter 718 

night-time 492,  500 

objects  of  Penal  Code '. 7 

perjury 96 

person 718 

personal  property 718 

persons  punishable  for  crime ,  16-2  7 

petit  larceny 532 

plural  number 718 

present 718 

principal 29,    81 

prison 92 

prisoner 93 
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privileged  communication 253 

profane  swearing 255 

property. 718 

publication 245 

public  nuisance 885 

rape 278 

real  property 718 

riot 449 

robbery 2S4 

first  degree 228 

second  degree .• 229 

third  decree 230 

Sabbath  breaking 259,  260 

second  offense fi88,  689 

seduction,  under  promise  of  marriage 284 

sending  a  letter 683 

signature 718 

singular  number 718 

statutes  continuing  in  force 725 

subornation  of  perjury 105 

suicide 172 

tenses  718 

torture sub.  2,  669 

trade-mark 366 

treason  against  the  state 37 

unlawful  assemblies 451 

vessel 718 

willfull,  willfully 718 

writing 718 

Depkaitd.    (See  Intent  to  Defraud.) 

Degree  : 

of  crime  to  be  determined  by  jury 10 

prisoner  may  be  convicted  oi  lesser 85 

id.,  or  of  attempt  to  commit  lesser 35 

acquittal  or  conviction  of  crime  of  different,  is  a  bar 36 

of  force  employed  in  robbery  immaterial 246 

Delay : 

in  taking  prisoner  before  magistrate 118 

Demand  : 

presentation  of  fraudulent,  to  public  officers,  felony 672 

Deodands : 

forfeitures  in  nature  of,  abolished 710 

Deposition  : 

making  of  false,  constitutes  perjury 96 

id.,  when  deemed  complete 100 

disclosure  of 145,  146 

Destruction  : 

of  records,  etc.,  criminal 94 

of  evidence  to  prevent  its  use,  misdemeanor 110 

of  property  insured 675-579 

Detainer,    (See  Forcible  Entry.) 

Dice.    (See  Gaming.) 
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Diploma  :  Saonov. 

practicing  as  physician  or  Burgeon  without  or  on  fraudulent,  misde- 
meanor...    856 

DiBBCTOR  : 

of  corporation,  misconduct  of,  in  doing  certain  acts,  misdemeanor,  694 

of  banking  corporation,  misconduct  of 595 

illegal  loan  by,  not  invalid 596 

frauds  in  keeping  accounts  by 602 

publishing  false  reports,  etc ....  603 

participatmg  in  fraudulent  insolvency,  how  punished 605 

violation  of  duty  punished  . . ., 606 

presumed  to  have  knowledge  of  affairs  of  corporation 609,  610,  611 

failure  of,  to  give  notice  to  other  officers  of  service  of  legal  papers 

upon  him 612 

term  "defined" 614 

Disk.    (See  Dangerous  Weapon.)' 

DiBCHARoma  Fireabmb  : 

in  public  places,  misdemeanor 468 

Discipline  : 

penal,  act  punishable  by,  a  crime 8 

Discretion  ; 

of  court  as  to  extent  of  sentences 13,696 

Disease  : 

exposing  self,  or  another  to  contagious  or  infectious,  misdemeanor. . .  434 
sale  of  animal  having  certain,  misdemeanor 658 

Disguised  Persons  : 

assemblage  of,  unlawful 452 

id. ,  when  allowed 452 

(See  Riot,  Masquerade.) 
Disobediengb  : 

or  resistance  to  process,  contempt 143 

of  laws  by  public  officers,  misdemeanor 471 

DiaoRDERLT  Behavior  : 

in  court  or  before  referees,  etc.,  misdemeanor. 148 

Disorderly  House  : 

keeping  of,  house  of  prostitution,  etc 821 

unauthorized  office  for  sale  of  passage  tickets  declared 621 

Disorderly  Persons  : 

laws  relating  to,  not  affected  by  this  Code 724 

D1SFO68E88INO  : 

another  of  lands,  etc.,  unlawfully,  misdemeanor 656 

Disqualification  : 

to  hold  office,  act  punishable  by,  a  crime 3 

of  public  officer  convicted  of  receiving  bribe 45 

id.,  of  selling  official  rights 54 

of  member  of  legislature,  convicted  of  bribery 70 

of  officer  allowing  escape 90 

of  person  convicted  of  Quelling 234 

of  auctioneer  convicted  of  selling,  etc.,  at  mock  auctions 574 

on  sentence  to  state  prison ...  707 
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Dissection  :  Sbotioic  . 

of  dead  body,  right  of,  in  what  cases. 808 

unlawful,  misdemeanor SOU 

remains  to  be  buried  after 310 

stealing  for  purpose  of 311,  313 

(See  Dead  Body.) 
District  Attorney: 

to  receive  notice  of  summary  committal  of  witness  for  perjury,  with 

names  of  witnesses 103 

id.,  papers  or  documents  to  be  delivered  to 104 

may  allow  use  of  his  name  in  suits 150 

disclosing  finding  of  indictment,  misdemeanor 156 

!       to  receive  and  destroy  obscene  articles  and  literature 820 

to  sue  for  and  recover  property  forfeited  to  people  by  violation  of 

laws  relating  to  lotteries 832 

gambling  implements  to  be  delivered  to 345 

id. ,  destruction  of 346 

duty  to  enforce  gaming  laws 349 

id.,  punishment  for  neglect 349 

notice  to,  of  application  for  remission  of  fine  by  trustees,  etc.,  for 

conversion 543 

false  weights  and  measures  to  be  delivered  to 588 

id.,  to  be  destroyed  after  conviction 584 

partner  of,  not  to  aid  defense,  when 670  • 

not  allowed  to  aid  in  defense  of  prosecution  formerlv  carrried  on  by 

him \ 670 

Disturbance: 

of  legislature •• 60 

of  religious  meetings,  misdemeanor 274,  275 

of  funerals 815 

of  lawful  meetings 448 

Dock: 

malicious  injury  to,  how  punished 630 

Dog  Fighting: 

misdemeanor 664 

id.,  keeping  place  for 665 

Domestic  Relation.    (See  Family,  Husband  and  Wife.) 

Doubt.    (See  Reasonable  Doubt.) 

Draft: 

obtaining  money  by  fraudulent,  larceny - 620 

id.,  of  bank  not  in.existence 668 

id.,  using  false,  etc 669 

Drain: 

malicious  injuiy  to,  how  punished 689 

Dredges: 

use  of  certain,  for  oysters,  forbidden 442 

Driving: 

dangerous  animals  along  highway 640 

teams,  vehicles,  animals,  etc.,  upon  sidewalk,  misdemeanor 653 

Drugs.    (See  Abortion.) 

Drugging  : 

person,  with  intent  to  induce  him  to  enter  military  or  naval  service, 
misdemeanor 447 

(See  Abortions.) 
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Druggist.    (See  Apothecary.) 
Drunkenness.    (See  Intoxication.) 

Duel:  Sbotiok. 

killing  person  in,  without  state,  murder  in  second  degree 185 

id.,  applies  to  seconds  and  assistants 185 

id.,  may  be  indicted  in  any  county. .  • 185 

Duels  and  Challenges: 

duelling  defined < 234 

id.,  punishment 234 

id. ,  disqualification  on  conviction     234 

challenge  to,  felony 235 

id.,  punishment  for 235 

id. ,  defined 236 

id. ,  attempts  to  induce,  misdemeanor 237 

id.,  posting  for  not  accepting 238 

duel  out  of  state,  how  punished 239 

id.,  where  offense  is  triable 240 

id.,  offender  may  plead  former  conviction  or  acquittal . 240 

witnesses  not  excused  from  testifying. . . . « 241 

(See  Prize  Fighting.) 
Duration  : 

of  imprisonment 694,695,  696 

Duress: 

crime  by  married  woman  in  presence  of  husband  not  excusable 24 

defined 25 

acts  done  under,  excusable 25 

consent  to  abduction  obtained  by,  not  a  defense  to  prosecution 213 

compelling  marriage  by,  felony 281 

compelling  execution  of  instrument  by,  is  extortion 555 

compelling  person  by  use  of  violence  to  do  act,  etc.,  misdemeanor. . .  653 

(See  Threat;  Threatening  Letters.) 
Duty: 

maiming  one's  self  to  escape,  felony 207 

Dwelling  House: 

burning  of,  arson 486,  487 

id.,  term  defined 492 

breaking  into,  burglary 496,  497 

id.,  term  defined 502 

(See  Arson.) 

Eabth: 

unlawful  digging  and  removing 640 

Eavesdropping  : 

defined,  misdemeanor 436 

Editor.    (See  Newspaper;  Libel.) 

Effect: 

of  this  act 9 

of  conviction  of  habitual  criminal  after  pardon 692 

of  sentence  to  state  prison 707 

Election 

right  of  convicts,  in  houses  of  refuge  and  reformatories  to  vote,  not 

forfeited 711 

of  officers  in  cities,  laws  relating  to,  not  aflfected  by  this  Code 725 

(See  Election  Returns;  Elective  Franchise.) 
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Election  Rbtuunb:                                                                           Ssctiok. 
mutilation,  etc.,  of,  felony G49 

Elective  FRAi^cmsB; 

crimes  against,  how  punished 41 

forfeiture  of 707,  71 1 

convicts  sentenced  to  houses  of  refuge  or  reformatories  do  not  forfeit,  711 

Elmiba  Reformatoby: 

certain  convicts  may  be  sent  to 700 

id.,  do  not  lose  right  to  vote 711 

Embankments: 

on  sea  or  river,  injury  to 639 

Embezzlement: 

by  public  oflBcers,  felony. 470 

by  county  treasurer 478 

by  bailee,  servant,  attorney,  agent,  etc.,  larceny 528 

bv  trustees,  executors,  etc 541 

claim  of  title  as  defense  to 548 

intent  to  restore  property,*no  defense 549 

(See  Larceny.) 
Embbacery: 

punishable  as  misdemeanor 75 

Emiobants: 

charging  excessive  fare  to,  misdemeanor 626 

id. ,  selling  ticket  to,  under  false  representation 626 

id. ,  purchasing  ticket  from 626 

id.,  procuring  sale  or  exchange  of  ticket  by. 626 

id.,  booking  or  soliciting,  etc 626 

frauds  in  selling  passage  tickets  to,  how  punished. 626 

laws  relating  to,  not  anected  b^  this  Code 725 

(See  Quarantme,  Passage  Tickets.) 

Employes.    (See  Railway;   Servants.) 

Employment: 

of  children  for  certain  purposes,  forbidden 293 

Enemies  of  the  State: 

adhearing  to,  is  treason 87 

Engine.    (See  SteanL) 

Enoineeb: 

unable  to  read,  on  railroad,  employment  of,  misdemeanor 418 

id. ,  running  train,  guilty  of  misdemeanor 419 

intoxicated,  not  to  act 420 

Enteb: 

term,  as  used  in  defining  burt^lary,  defined 601 

Entbbino 

orchards,  gardens,  etc.,  with  intent  to  take  or  injure  fruit,  etc.,  how 
punished 640 

Enticing: 

females  to  houses  of  prostitution,  etc 282 

person  to  visit  gambling  house,  misdemeanor 348 

id.,  civil  action  for  damages  for 348 

(See  Abduction.) 

Sbtbt.    (See  Forcible  Entry  and  Detainer.) 
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Escafb:  Sicttok. 

concealing  offender  with  intent  to  allow  him  to  make,  constitutes 

accessory 80 

prisoner  may  be  retaken  after 84 

id.,  original  term  to  be  completed ...  84 

sheriff  etc. ,  allowing,  forfeits  office,  etc 89 

officer  permitting,  guilty  of  misdemeanor 115 

force  or  fear  employed  merely  as  means  of,  does  not  constitute  rob- 
bery    225 

Escheat.    (See  Forfeiture.) 

Estate : 

person  injured  by  convict  deemed  creditor  of  his 716 

id. ,  action  for  damages 717 

(See  Real  Property.) 
Evidence: 

responsibility  for  crime,  presumed 17 

id. ,  except  of  child  under  seven 18 

id. ,  innocence  of  child  under  twelve  presumed 19 

id. ,  idiots,  lunatics,  etc 20 

intoxication,  jury  may  take  into  consideration  in  determining  intent,  22 

morbid  propensity,  what  required 23 

crime  by  married  woman  in  presence  of  husband,  no  presumption  of 

duress 24 

required  on  trial  of  accessory 82 

legislative  committee,  etc.,  may  compel  attendance  of  witnesses 68 

id! ,  refusal  to  testify,  misdemeanor 69 

offender  in  briberv  cases  competent  and  compellable  to  give 79 

id. ,  not  to  be  used  against  him 79 

id.,  giving  of,  bar  to  indictment 79 

bribery  of  witness,  punished 80 

perjury  defined 96 

id. ,  irregularity  in  swearing  no  defense 97 

id. ,  incompetency  of  witness 98 

jd. ,  ignorance  of  materiality 99 

false  swearing  {a) 96 

competent  omcial  {f>) 96 

illegal  court  (c) 96 

arbitrator  (d) 96 

willful  and  corrupt (e) $*6 

materiality  (/) " 96 

knowledge  {g) 96 

immateriality  (A) 96 

false  testimony  (i) 96 

want  of  knowledge  (j) 96 

exemption  from  execution  (A) 96 

justifying  bail  (0 96 

subscribing  witness  (m) 96 

extra  judicial  oath  (n) 96 

protest  {o) 96 

false  affidavit  {p) 96 

information  and  belief  (4) « 96 

subornation  of  perjury  (6) 96 

irregularity  of  oath  (a) 97 

duly  sworn  (f) 97 

materiality  of  oath  (a) 99 

want  of  knowledge  (6) 99 

making  of  deposition,  when  deemed  complete 100 

stilting  what  one  does  not  know  to  be  true 101 

witness  giving  false,  may  be  summarily  committed 103 

id.,  witnesses  to  be  bound  to  appear lOS 
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id. ,  detaining  books  and  papers 104 

subornation  of  perjury  defined ^ 105 

punishment  for  swearing  falsely. 106 

offering  false  written,  felony 107 

deceiving  witness,  misdemeanor 108 

preparing  false,  to  be  used  on  trial 109 

destroying,  to  prevent  use 110 

preventing  appearance  of  witness Ill 

inciting  witness  to  give  false 112 

bribing  witness  80,  113 

necessary,  on  trial  for  compounding  crime 126 

suppressmg  of,  how  punished 125,  128 

required  to  convict  of  barratry 134 

to  prove  purchase  or  sale  of  thing  in  action  contrary  to  law,  who 

must  give 142 

disclosing  depositions  of  magistrate 145 

id. ,  taken  before  grand  jury 146 

before  grand  jury,  disclosing,  misdemeanor 157 

inflicting  injury  of  maiming  is  presumptive,  of  intent 206 

of  consent  to  abduction,  what  required 213 

offender  against  laws  of  dwelling  competent  and  compellable  to  give,  241 

id. ,  not  to  be  used  against  him 241 

malice  presumed  in  publication  of  libel 244 

to  sustain  publication  of  libel 245 

physical  ability  of  person  under  fourteen  to  commit  rape,  must  be 

proved 27D 

required  to  convict  of  abduction 283 

compulsory  marriage  and  defilement 283 

id. ,  seduction  under  promise  of  marriage 284 

offender  against  gambling  laws  competent  and  compellable  to  give. . .  342 

id. ,  not  to  be  used  against  him 342 

intent  to  use  dangerous  weapons  presumed  from  possession 411 

offender  against  laws  relating  to  prize  fighting,  betting,  etc. ,  disturb- 
ing lawful  meetings,  riots,  unlawful  assemblages,  masquerades, 
forcible  entries,  squatting  on  lands,  etc.,  not  excused  from  giving,  409 

id. ,  not  to  be  used  against  him 44>9 

of  intent,  necessary  to  constitute  arson. 4SK) 

of  false  pretense,  to  be  in  writing 544 

on  trial  of  indictment  for  receiving  stolen  property,  what  necessary,  551 
affixing  bills,  advertisements,  etc.,  on  walls,  fences,  etc.,  presumption,  644 
on  charge  of  perjury,  previous  examination  of  offender  competent. .  712 

convict  competent  .to  give • 714 

id. ,  cross-examination  of 714 

husband  and  wife  competent  in  all  cases 715 

id.,  not  compellable  to  disclose  confidential  communications. 715 

(See  Presumption;  Witness.) 

EviDKNcnE  OF  Debt: 

forgery  of,  how  punished 51 1 

completed,  larceny  of 536 

id.,  value  of,  how  ascertained 545 

Excusable  Homicide  : 

defined 208 

committed  by  accident  or  misfortune 208 

id. ,  in  lawful  correction  of  child 208 

id.,  in  doing  lawful  act  with  lawful  Intent 203 

Executive  Officer: 

actinsr  without  having  qualified 43 

de  facfo,  nets  of,  valia 43 
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Executive  Of'ficer — Continued.  Ssotion 

bribery  of,  how  punished 44 

asking  or  receiving  bribe 45 

intimidating,  threatening,  etc 46 

resisting  in  performance  of  duty 47 

taking  unlawful  fees 48 

accepting  reward  for  deferring,  etc.,  performance  of  duty 49 

taking  fees  for  services  not  rendered 50 

id.,  in  extradition  cases 51 

selling  and  buying  appointments 62,  53 

selling  right  to  official  powers 64 

intrusion  into  office 66 

refusing  to  surrender  office  to  successor 57 

provisions  relating  to,  apply  to  administrative  officers. 58 

(See  Public  Officers.) 
Executor: 

falsely  representing  to  be,  when  felony 151 

conversion  of  trust  funds  bv,  larceny 641 

(See  Larceny.) 
Exemption:  ^ 

of  ambassadors,  etc.,  from  punishment 27 

Exhibition  : 

theatrical,  not  allowed  on  Sabbath 277 

id. ,  children  not  to  be  employed  in. 292 

malicious  injury  to  articles  in 648 

Expense  : 

of  feeding  animals  being  transported  on  railway,  how  paid 663 

Explosive  Substance: 

unlawful  keeping,  etc.,  of,  misdemeanor 889 

careless  use  of,  how  punished 889 

injury  to  building,  etc.,  by,  punished 636 

attempt  to  injure  by  use  of 646 

(See  Gunpowder.) 
Exposure  of  Person: 

indecent,  misdemeanor .,.  816 

Extortion  and  Opprbsbion: 

defined 652 

threats  which  may  constitute 553 

id. ,  of  injuring  person  or  property sub.  1,  653 

id. ,  of  accusation  of  crime sub.  2,  553 

id  ,  of  exposure  or  disgrace sub.  8,  553 

id. ,  of  exposure  of  secret sub.  4,  553 

punishment  for 554 

compelling  execution  of  instrument 556 

oppression  under  color  of  office,  defined 556 

id. ,  is  misdemeanor 556 

b V  public  officers,  defined 657 

id. ,  misdemeanor 557 

blackmail  by  threatening  letters,  etc 558 

id.,  felony,  how  punishable 558 

sending  threatening  letters,  etc 559 

attempted,  by  threats,  misdemeanor 660 

immaterial  whether  threat  is  of  things  to  be  done  by  offender  or  third 
person 661 

Extradition  of  Fugitives: 

officer  not  to  receive  fees  on 61 
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Fair:  Sacnos. 

unlawful  to  keep  gambling  apparatus  in  or  about 336 

entering  without  paying  entrance  fee,  misdemeanor 446 

malicious  injury  to  articles  in 648 

False  Claim: 

presenting  to  public  officer 672 

False  Certificate.    (See  Certificate.) 

False  Entries: 

in  books  of  account,  etc.,  forgery 514,  515 

False  Label: 

placing  on  merchandise,  misdemeanor 438 

id.,  sale  of  goods  bearing 438 

False  Light  or  Signal: 

exhibiting  to  train  or  vessel,  felony 638 

False  Manifest: 

making 577 

False  Message.    (See  Message.) 

False  Name* 

instituting  suit  in 158 

False  Personation: 

of  another  in  doing  certain  acts,  criminal 563 

id.,  marrying,  becoming  bail,  confessing  judgment,  etc.,  in  assumed 

character 562 

id.,  punishment  for 562 

id. ,  limitation  as  to  finding  indictment 563 

receiving  property  in  false  character 564 

id. ,  punishable  as  for  larceny 564 

of  public  officers,  policemen,  etc 565 

id.,  when  misdemeanor 565 

(See  Cheats.) 

False  Pretenses: 

■     conspiracy  to  obtain  property  by,  misdemeanor 168 

winning  money  at  play  by,  misdemeanor. 839 

obtaining  accommodations  at  hotel  by 382 

obtaining  property  by,  larceny 528,  529 

overdrawing  account  (a) • 569 

post  dated  check  (d) 569 

forged  letter  (c). 569 

false  pretenses  (n) 528 

notes  on  (n) 528 

bill  of  exchange  (a) 529 

check  (6) 529 

on  purchase  of  property,  as  to  ability  to  pay,  not  criminal  unless  in 

writing 544 

obtaining  signature  to  instrument  by,  how  punished 566,  567 

id.,  money  or  property  for  charitable  purposes 567 

id. ,  by  means  of  false  draft  or  check  of  banking  company  not  in  exist- 
ence, felony 568 

id.,  by  means  of  matured  check,  etc.,  by  person  knowing  that  drawer 

has  no  right  to  make 569 

obtaining  employment  or  appointment  by 570 

(See  Larceny.) 
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Falss  Proclamation.    (See  ProclamatioiL) 

False  Pkoof:                                                                                         Ssotzon. 
of  loss  to  obtain  insurance 579 

False  Report: 

of  judicial  proceedings,  is  contempt 143 

False  Rumors: 

as  to  funds,  stocks,  etc.,  creation  of,  how  punished 485 

False  Sional.    (See  False  Light.) 

False  Statement: 

in  relation  to  taxes  and  assessments,  when  misdemeanor 485 

as  to  ability  of  purchaser  to  pay 544 

False  Tare: 

stamping  of,  on  casks,  etc.,  misdemeanor 585 

False  Token: 

obtaining  property  by,  larceny 528 

(See  False  Pretense.) 

False  Weights  and  Mbasttbes: 

using,  misdemeanor 680 

retaining  or  keeping  in  possession 581 

seizure  of,  authorized 582 

magistrate  may  destroy  or  deliver  to  district  attorney 583 

district  attorney  must  cause  to  be  destroyed  on  conviction  of  offender,  584 

stamping,  or  false  tare,  misdemeanor 585 

Falsification  : 

of  accounts  by  public  officers,  felony , 470 

id.,  by  officer  of  corporation 602 

Falsiftino  EvmsNGE. 107-118 

(See  Evidence.) 
Family: 

of  ambassador,  etc. ,  not  liable  to  punishment  in  this  state 27 

homicide  in  defense  of,  justifiable 205 

intimidation  of  person  by  violence  towards,  misdemeanor 653 

Farcy: 

sale  of  animal  having,  misdemeanor ' 658 

Fare: 

of  emigrants  on  railroads,  etc 626 

Faro.    (See  (jkiming.) 

Fear: 

constituting  extortion,  defined 553 

Fear  of  Injury: 

necessary  to  constitute  robbery 224 

id. ,  how  must  be  employed 225 

id. ,  employed  to  escape  not  sufficient 225 

necessary  to  constitute  extortion 558 

Fees: 

public  officer  taking  unlawful,  guilty  of  misdemeanor 48 

id. ,  for  services  not  rendered 50 

for  procuring  demand  of  return  of  fugitive  from  justice,  not  allowed,    51 
public  officer  extorting,  how  punished 557 

Fblonious  Breach  of  Trust.    (See  Larceny.) 
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Felony: 

is  a  crime 4 

defined •'» 

extent  of  punLshment  for 13,     14 

accessory,  how  indicted  and  tried iS 

id. ,  how  punished 3:i 

rescuing  prisoner  charged  with,  is 82 

attempt  to  escape,  is 86 

compounding  of,  how  punished liS 

.   agreement  to  commit  upon  another's  person,  conspiracy 171 

killing  person  in  attempt  to  commit,  murder,  first  degree 183 

homicide,  when  justifiable  in  arrest  for 1^(4 

id.,  in  resisting  attempt  to  commit 205 

assault  with  intent  to  commit 2K 

unlawfully  entering  building  with  intent  to  commit,  misdemeanor. . .  505 

petit  larceny  is  not  a 5:>5 

conviction  lor  second  offense,  how  punished 688 

id.,  or  of  attempt  to  commit 688 

id. ,  after  conviction  of  misdemeanor 684* 

effect  of  conviction  of,  after  pardon  of  habitual  criminal 693 

conviction  for,  of  person  under  sentence,  when  term  begins   695 

place  of  imprisonment,  female  convicts 69S 

id.,  males  and  minors 690i  TOO 

id.,  in  house  of  refuge 701 

id.,  in  county  jaU 703,  70:^ 

id.,  in  state  prison 703,  704 

sentence  for,  forfeits  all  ofilces,  etc. 707 

id. ,  suspends  civil  rights 707 

forfeitures  for,  abolished 710 

person  injured  by  commission  of,  deemed  creditor  of  offender 717 

id.,  may  bring  action  for  damages 718 

(See  Felonies  Enumerated.) 

Felonies  Enumebated: 

abduction 283 

abortion 294 

attempt  to  produce 295 

selling  drugs  and  instruments  to  produce 297 

accessory 80 

accounts,  falsification  of,  by  officers  470 

by  officers  of  corporation <103 

presenting  false,  to  officers 773 

administering  drugs  to  produce  abortion 191 

advertising  sale  of  counterfeit  money 527 

aiding  attempt  to  commit  suicide 176 

felon  to  escape   87,    ^ 

id.,  by  officers 89 

in  duel 239 

alms,  maiming  for  purpose  of  soliciting 208 

altering  legislative  bills 1 64,    6i 

arson,  first  degree 486 

second  degree 487 

third  degree A^ 

assessors,  bribery  of 74 

assault,  first  degree 217 

second  degree 21S 

third  degree 219 

with  intent  to  commit  felony 217 

attempt  to  escape  from  state  prison 88 

to  commit  crime 686 

to  commit  suicide 174 
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Felonibs  Enumerated — Continued^  Bxctiov. 

attempt  to  wreck  train 688 

to  rescue  prisoner 123 

auctions,  mock 574 

auditing  false  claim  by  public  officer 165,  166 

beggars  maiming  themselves 208 

bigamy , 298 

bill  legislative,  altering 64 

bill  of  lading  false,  delivering  to  canal  collector 476 

issuing  fictitious 628 

issuing  duplicate,  without  mark 631,  632 

selling  property  after  giving 633 

blackmail 558 

body,  opening  grave  to  steal 818 

stealing 81 1 

stolen,  receiving 813 

books  in  public  librarv,  injuring 648 

bribeiT  of  judicial  and  other  officers 71,  72 . 

of  jurors,  referees,  etc 74 

of  members  of  legislature 66,  67 

of  public  officers 44,  45 

of  other  public  officers 78 

of  witnesses .   118,  80 

bringing  stolen  goods  into  state 540 

buggery 808 

buoys,  willful  injury  to 689 

burglary,  first  degree 496 

second  degree 407 

third  degree , 498 

burglars  tools,  possession  of 508 

burning  growing  crops 637 

canal,  willful  iniurv  to 479 

delivering  false  bill  of  lading  to  collector 476 

challen^ng  to  duel 234,  241 

check,  fraudulent,  obtaining  money  on 529 

child,  concealing  birth  of 693 

kidnapping 211 

killing  unborn  quick,  by  administering  drugs 190 

mother  taking  drugs 194 

producing,  as  pretending  heir 151 

substitution  of 152 

churches,  injuring  property  in 650 

circulating  false  rumors  affecting  public  stocks,  etc 435* 

claim  false,  audit  of  by  public  officer 165,  166 

fraudulent  presenting  to  public  officers 672 

of  loss,  presenting  false 579 

common  gamblers ^ 844 

compelling  action  by  legislature 63 

adjournment  oi  legislature 61 

execution  of  instrument 555 

compounding  felony 125 

compulsory  marria^ 281 

concealing  birth  of  issue 693 

escaped  felon 91 

conspiracv  against  peace  of  state 169 

to  sell  passage  tickets 619 

corporations,  fraud  by  officers  of 602 

fraud  in  organizing 5!)2 

counterfeiting 511 

counterfeit  money,  advertising  sale  of 527 

county  treasurer,  malfeasance  of 472 

cow,  milch,  improper  keeping  of 662 


Felonies  Enumerated — Continued.  BBonow. 

conversion  by  trustees,  etc 541 

crime,  attempt  to  commit 686 

against  nature 803 

damn,  willful  injury  to 6S9 

delivering  false  bill  of  lading  to  canal  collector 476 

property  without  cancelling  bill  of  lading 93ii 

destroying  election  returns 649 

property  insured 578 

drugs,  admmistering  to  pregnant  woman 191 

selling,  to  produce  abortion 297 

taking  of,  by  pregnant  woman 194 

duelling,  aiding  in  challenge,  etc 235 

duress,  compelling  execution  of  instrument  by 65& 

election  returns,  destroying 649 

embezzlement 538 

by  public  officers 114 

escape,  aiding  felon  to 87,    88 

attempt  to 86 

harboring  felon  after 91 

of  prisoner 85 

officer  aiding 89 

evidence,  false,  bribing  witness  to  give 113 

offering 107 

prep^rin^. 109 

execution  of  mstrument,  compelling 555 

executive  officer,  publishing  false  proclamation  of 674 

bribery  of 44,    45 

extortion 552,  553 

false  bill  of  lading,  delivery  to  canal  collector 476 

issuing  fictitious 628 

id. ,  duplicate  without  mark 6^{0 

selling  property  after  giving 633 

delivering  property  without  cancelling. 633 

false  claim  of  loss,  presenting  to  obtain  insurance 579 

false  claims,  auditing,  etc. ,  by  officers 165,  166 

false  evidence,  offering,  preparing,  etc 107,  109,  113 

false  invoice,  making  of ,  etc 577 

falsely  certifying  record  of  conveyance 163 

false  message  or  proclamation,  publishing  of 674 

false  pretenses,  obtaining  property  by 567,  568 

false  personation  of  another 563 

receiving  property  in  assumed  character 564 

false  rumors  affecting  public  stocks,  etc 435 

false  signals,  attempt  to  wreck  trains  by 638 

falsification  of  accounts  by  public  officers 470 

feeding  milch  cows  on  swill,  etc 66*3 

felon,  attempt  to  escape  by 85,    86 

aiding  to  escape 87,    88 

harboring,  concealing,  etc 30,    91 

compounding,  offense  of 125 

rescuing 83 

fictitious  bill  of  lading,  issuing  of 628 

warehouse  receipts 629 

fitting  out  vessel  with  intent  to  wreck,  etc 676 

forged  instruments,  procuring  filing  of. 95 

food,  poisoning,  etc 358 

forgery,  firsf  degree 509,  510 

second  degree 511 

id. ,  counterfeiting 51 1 

third  degree 514,  5'6 

of  legislative  bills   . . ; 64,    65 
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forgery,  of  passage  tickets 516 

of  postage  and  revenue  stamps 517 

of  stock,  etc.,  by  officers 618 

uttering  forged  instruments 521,  523 

frauds  by  officers  of  corporation 60'3 

fraudulent  claim,  presenting  to  public  officer 672 

fraudulently  issuing  stock 591 

procuring  subscriptions  in,  or  organizing  corporations 592 

gamblers,  common 844 

goods  stolen,  bringing  into  state 540 

receiving 550 

grand  larceny,  first  degree 580 

second  degree 5'»1 

grave  opening,  with  intent  to  steal  body,  etc 813 

gunpowder,  injuring  bjr  careless  use  of 201,  389 

placing  against  buildings,  cars,  etc 636,  645 

harboring  person  after  felony 30 

after  escape  from  prison,  etc 91 

heir,  production  of  pretended 151 

highways,  willful  injuries  to 689 

homiciae 179 

implements  (see  Burglars'  Tools,  Abortion,  Incest) 302 

injury  by  careless  use  of  gunpowder 389 

to  canals,  boats,  etc 479 

to  salt  works  at  Onondaga 483 

to  railroads,  cars,  etc 685 

to  building  by  gunpowder 686 

to  growing  crops  by  burning 687 

to  highways,  bridges,  telegraph  lines,  etc 689 

to  books,  eto.,  in  libraries,  museums,  etc 648 

to  property  in  churches 650 

to  property  in  general  . . .  ^ 654 

Instrument  compelling  cxecutiofi  of 555 

possession  of,  by  burglars 5US 

insurance,  destroying  property  to  obtain 578 

presenting  false  claim  of  loss 579 

ia«urrection 12J 

rescue  of  prisoners 123 

invoice,  making  false 577 

intoxicated  physicians,  negligence  of 200 

issuing  stock,  etc.,  fraudulently 591 

fictitious  bills  of  lading 628 

id.,  duplicate  without  mark 68 L 

forged  instruments 521,  522 

fictitious  warehouse  receipts 629 

issue,  concealing  birth  of 693 

judicial  officers,  bribery  of 71,  72 

iurors,  bribery  of 74 

:eeping  place  for  selling  pools,  etc.,  on  races 35  L 

wrecked  property 533 

lost  property 539 

milch  cow  in  unhealthy  place 662 

felon  concealed 80,  91 

kidnapping  of  child 21 1 

in  attempt  to  commit  felony 183 

killing  unborn  quick  child 190 

by  administering  drugs T 191-194 

by  negligenjt  use  of  machinery 191 

by  mischievous  animal 19  > 

by  overloading  passenger  vessel 197 

by  negligence  on  steamboats,  etc 108 
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killing,  by  creating  undue  pressure  of  steam  . .  ^ 199 

by  intoxicated  physician 200 

by  careless  use  of  gunpowder 201 

labor,  selling  of  persons  to 214 

forcibly  removing  from  state .215 

lading,  bill  of,  delivery  to  canal  collector. 476,  577 

issuing  fictitious. 628 

id. ,  duplicates  without  mark ^^1 

selling  property  covered  by 632 

delivering  property  without  canceling 633 

larceny,  by  public  officers 470 ' 

by  county  treasurer 472 

embezzlement 528 

by  fraudulent  checks,  etc ...  529 

^rand,  first  degree 530 

id.,  second  degree 531 

id.,  severing  fixtures  from  realty 537 

id.,  keeping  wreyked  property 538 

id.,  keeping  lost  property 53? 

id.,  bringing  stolen  property  into  st-ate 510 

id.,  conversion  by  trustees,  etc 541 

id. ,  receiving  stolen  goods 550 

laws  of  health,  violating 802,  393 

legislature,  preventing  organization  of 59 

compelling  adjournment  of 61 

coercing  to  act 63 

altering  draft  of  bill,  etc 64 

altering  engrossed  com  of  bill 65 

bribery  of  members  oi 66,    67 

loss,  presenting  false  proof  of 57V 

lotteries,  continuing  arawing,  etc 325 

machinery,  negligent  use  of 195 

maiming 206 

one^  self  to  avoid  duty 207 

id. ,  to  excite  sympathy,  etc 206 

making  false  claim  of  loss 579 

false  invoice,  manifest,  etc w 577 

malfeasance  by  public  officers 470 

bv  county  treasurer 472 

manifest,  making  false 577 

manslaughter 188 

in  first  degree 189 

killing  unborn  quick  child 190 

id. ,  by  administering  drugs 191 

in  second  degree 193 

id.,  woman  producing  abortion IW 

id.,  by  negligent  use  of  machinery 195 

id.,  killing  by  mischievous  animal 196 

id. ,  by  overloading  passenger  vessel 197 

id.,  by  negligence  on  steamboats 198 

id.,  by  negligent  use  of  steam 199 

id.,  by  intoxicated  physician 200 

id. ,  by  careless  use  of  gunpowder 201 

marriage,  seduction  under  promise  of 284 

compulsory ' 281 

meeting  of  legislature,  preventing 59 

members  of  legislature,  bribery  of 66,    67 

message,  publication  of  false 674 

milch  cow,  improperly  keeping,  etc 662 

mile  stones,  injuiy  to 6^ 

military  stores,  seizing 4^4 


• 
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misappropriation  by  public  officers 470 

by  county  treasurer 472 

mock  auctions,  obtaining  money,  etc.,  by 574 

museum,  injury  to  property  in 648 

mutilation  of  public  records 94 

by  public  officers 114 

murder,  first  degree 183 

second  degree 184 

third  degree 185 

nature,  crime  against 803 

negligence  in  use  of  machinery 195 

in  case  of  mischievous  animal 196 

overloading  passenger  vessel 197 

in  management  of  steamboats 198 

in  use  of  steam 199 

of  intoxicated  physician 200 

careless  use  of  gimpowder 201,889 

obtaining  money  on  fraudulent  cheque,  etc 529 

by  false  pretenses.    (See  False  Pretenses.) 

offering  false  evidence. ...   107 

officers.    (8ee  Public  Officers.) 

officers  of  corporations  forging  stock,  etc 518 

keeping  false  accounts,  etc  602 

overloading  passenger  vessel  197 

passage  tickets,  conspiracy  to  sell 619 

passenger  vessel,  overloacling 197 

payment  of  fraudulent  claims  by  public  officers 165,  166,  167 

perjury 90 

subornation  of 105 

offering  false  evidence 107 

preparing  false  evidence 109 

bribery  of  witness 113 

id.,  to  withhold  testimony 113 

person,  selling  of,  to  service 214 

willful  injury  to    218 

removing  forcibly  from  state 215 

physician,  intoxicated,  negligence 200 

poisoning  food,  medicine,  etc Si^8 

cattle 165,  160 

pools,  selling  of,  on  races,  etc 85 1 

possession  of  burglars'  tools 5(^8 

of  counterfeit  money 526 

postage  stamps,  forgery  of 51 7 

preparing  false  evidence 109 

presenting  false  claim  of  loss. . . . .' 579 

pretended  heir,  production  of 151 

preventing  meeting  of  legislature 59 

process,  resistance  to 123 

proclamation,  publishing  false 674 

procuring  subscriptions  by  fraud 567 

filing  of  forged  instrument 95 

producing  abortion.     (See  Abortion.) 

promise  of  marriage,  seduction  under 284 

property,  keeping  wrecked 538 

keeping  lost 595 

bringing  stolen,  into  state  ....     540 

receiving  stolen 550 

in  false  character 564 

on  false  petenses 567,  66S 

by  means  of  mock  auctions 574 

destroying  to  obtain  insurance .  575-578 
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property,  selling  after  giving  bill  of  lading 632 

delivering  without  cancellation  of 6S3 

burning  growing  crops,  etc 637 

injuries  to  highway  bridges,  etc 639 

to  church  furniture,  etc 650 

injuries  to,  in  general 654 

public  officer,  bribery  of 44,    45 

of  members  of  legislature 66,    67 

of  judicial  officers 71,    72 

jurors,  referees,  etc 74 

other  officers • 78 

allowing  person  to  escape 89 

mutilation  of  records  by 114 

auditing,  etc. ,  false  claims 165,  166 

falsification  of  accounts  by 470 

malfeasance  of  county  treasurer 472 

public  securities,  circulatmg  false  rumors  as  to 435 

quarantine,  violating  laws  of 391,  392 

railroads,  injury  to 685 

rape 278 

compulsory  marriage 281 

abduction    283 

rape,  seduction 284 

real  property,  willful  injury 654 

severing  fixtures  from .537 

receipt,  warehouse,  issuing  fictitious 629 

receiving  stolen  body • 312 

stolen  propertv \ 550 

property  in  false  character 564 

payment  of  false  claim 166 

records,  mutilation  of 94 

by  public  officers 114 

record  of  conveyance,  falsely  certifying 162 

referee,  bribery  of 74 

removing  persons  forcibly  from  state 215 

returns,  election,  destroying,  etc 649 

rescuing  prisoner ,. 82 

attempt  at 123 

reservoir,  poisoning 858 

resisting  process 123 

resolution  of  legislature  altering 64,    65 

revenue  stamps,  forgery  of 617 

rioting 450 

robbery 224 

first  degree 228 

second  degree. 229 

third  degree 230 

rumors,  circulating  certain  false 435 

sale  of  drugs,  etc. ,  to  produce  abortion 297 

person  to  service 214 

pools  on  races,  etc 351 

counterfeit  money,  advertising 527 

passage  tickets,  unlawfully 619 

property  covered  by  bill  of  lading 632 

salt  works,  injuring 483 

second  offenses 688 

seduction  under  promise  of  marriage 284 

seizing  military  stores 4i4 

setting  fire  to  growing  crops,  etc 637 

signal,  false,  injuring  trains,  etc.,  by 688 

sodomy ; 808 
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stamps,  fomng  of 517 

stealing  boay 811 

receiving 812 

attempting 318 

stock,  forgery  of  certificates,  etc 518 

fraudulently^  selling,  issuing,  etc 691 

stolen  goods,  bringing  mto  state 540 

receiving 550 

subornation  of  perjury 105,  118 

substitution  of  children 152 

suicide,  attempting 174 

aiding  commission  of 175 

id.,  attempt  to  commit 176 

taking  bribe.    (See  Bribe.) 

telegraph  line,  injury  to 680 

tickets,  passage,  forging  of 516 

trains,  injury  to,  wrecking,  etc 685 

by  false  signals,  etc  ...  s 688 

treason 87 

conspiracy  by  persons  out  of  state 169 

violating  sepulture 805,  815 

quarantine  laws 892,  398 

unlawful  marriage 281,  801 

wells,  poisoning,  etc 358 

willful  injury  to  highways,  etc 687 

to  property  in  general  654 

to  canals,  salt  works,  etc 479,  488 

wrecked  property,  keeping  of 538 

wrecking  trains  by  false  signals,  etc 638 

vessels,  etc 575,  756 

Female  : 

child,  carnal  abuse  of 278 

id. ,  abduction  of 282 

under  fourteen,  not  to  beg 291 

convicted  of  felony,  to  be  sent  to  penitentiary 698 

(See  Child;  Unmarried  Female.) 
Fbrrt: 

maintaining,  without  authority  of  law,  misdemeanor 416 

id. ,  prosecution  for,  where  haa 416 

yiolation  of  recognizance  given  to  keep  and  attend,  misdemeanor. ...  417 

Fictitious  Bill  of  Lading.    (See  Bill  of  Lading.) 

FicTinouB  Name  : 

silking,  to  subscription  for  stock,  misdemeanor 590 

using,  in  pamership,  misdemeanor 868 

(See  False  Personation.) 

FiDUCiART  Capacity  : 

conversion  by  persons  acting  in,  larceny 541 

in.,  punishment,  fine,  etc 541 

id.,  disposition  and  remission  of  fine 542-553 

FioHTiNO.    (See  Prize  Fighting.) 

FiQHTiNO  OF  Animals  : 

misdemeanor 664 

id. ,  keeping  place  for 665 

Fine  : 

act  punishable  by  a  crime 8 

extent  of,  prescribed  by  this  Code 7 
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id.,  when  discretionary 13 

id.,  on  conviction  for  felony 14 

id.,  for  misdemeanor 15 

on  conviction  of  accessory  to  felony 33 

of  officer  of  corporation  forging  false  certificate  of  stock 618 

imposed  on  trustees,  etc.,  for  conversion  of  trust  funds,  disposition 

and  remission  of 542,  543 

not  to  exceed  five  hundred  dollars 700 

id.,  unless  otherwise  specified 706 

(See  Punishment.) 
FiBB  : 

negligence  in  respect  to,  misdemeanor .  , 413 

id.,  refusing  to  extinguish 414 

obstructing  attempts  to  extinguish 4l5 

violation  of  act  to  prevent  conflagrations  in  New  York,  Kings  and 

Queens  counties,  ch.  824,  Laws  1879,  misdemeanor 428 

setting  fire  to  growing  crops,  etc 637 

(See  Arson.) 
FiBB  Arms: 

carrying  concealed,  misdemeanor 412 

aiming  or  discharging,  misdemeanor 427 

discharging  in  public  places,  misdemeanor 468 

discharging  at  train  or  locomotive 635 

(See  Concealed  Weapons.) 
FntBicAN : 

obstructing,  in  performance  of  dut^,  misdemeanor 415 

(See  Hallway.) 

First  Day  of  the  Week.    (See  Sabbath  Day.) 
Fish.    (See  Shell-Fish,  Oysters.) 

Fixtures: 

severance  of,  from  realty,  larceny 537 

setting  fire  to,  how  punished 6U7 

Flight: 

of  criminal  from  justice,  does  not  work  forfeiture  of  property 710 

Float: 

unlawful  to  keep  for  gambling 843 

Flowers: 

removal  of,  from  graves,  etc.,  misdemeanor 646 

Food: 

neglect  to  furnish  to  minor,  misdemeanor 288 

adulteration  of,  misdemeanor 407 

id.,  selling  tainted,  etc 408 

imitation  articles  of,  to  be  branded,  etc 480 

neglect  to  provide  animals  with,  misdemeanor 655,  657 

of  milch  cows,  etc 662 

for  animals,  being  transported  on  railway,  etc.,  who  to  provide 668 

Force: 

use  of,  when  lawful 223 

necessary  to  constitute  robbery 224 

id.,  how  must  be  employed ' 2W 

id.,  employed  to  escape  not  sufficient 225 

id. ,  degree' of,  immaterial 

extortion  by  use  of,  how  punished 654,  5fi0 

self-defense  (a) 223 
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may  protect  property  (J)),, 223 

officer  may  use  force  (e) 223 

trespasser  may  (d) 222 

parent  may  (e) ^ 233 

also  teacher  (/) 223 

also  master  {g) 223 

conductor  may  (h) 223 

taking  by  force  {%) 225 

degree  of,  not  material 225 

FOBCIBLE  EnTRT  AND   DSTAINBR: 

making  or  advising,  misdemeanor 465 

(See  Squatting.) 

Forcible  Marriage.    (See  Abduction.) 

Foreign  Coin: 

forgery  of 51 1 

id.,  possession  of  counterfeit,  when  criminal 526 

Foreign  Convict: 

misdemeanor  to  bring  into  state 440 

Foreign  Conviction  or  Acquittal: 

when  a  sufficient  defense 679 

Forrign  Corporation: 

criminal  liability  of  officers 613 

Foreign  Governicbnts: 

ambassadors,  etc.,  from,  not  liable  to  punishment  in  this  stiate 27 

Forfeiture: 

not  imposed  on  account  of  suicide r .  178 

of  commodities  exposed  for  sale  on  Sabbath 270 

bv  person  exacting  money  lost  at  play 840 

of  animals  and  monev  used  in  betting 852 

for  imprisoning  after  lawful  discharge 879 

of  license  of  auctioneer  in  mock  auction 574 

imposed  for  cruelty  to  animals,  to  be  paid  to  society  for  prevention 

of  cruelty 66S 

of  property  not  worked  by  conviction 710 

id.,  in  nature  of  deodands  abolished 710 

id.,  in  cases  of  suicide  and  persons  fleeing  from  justice 710 

by  sentence  to  state  prison 723 

(See  Forfeiture  of  Office.) 

Forfeiture  of  Office: 

bv  public  officer  acting  before  having  qualified 42 

id.,  selling  appointments 53 

id.,  selling  rights  of  office 54 

by  member  of  legislature  for  bribery 70 

by  officer  allowing  escape.   ...  90 

by  attorneys,  justices  and  constables,  buying  demands,  etc 139 

by  public  officer,  auditing,  etc.,  false  claim 166 

by  sentence  to  state  prison 707 

by  impeachment 723 

Forge,  Forged,  Forging: 

terms  defined 620 

Forged  Instruments: 

felony  to  procure  to  be  recorded,  etc 95 

id.,  to  offer  in  evidence 107 
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of  evidence,  felony 109 

in  first  degree,  defined 509 

id.,  false  certificates  by  officers 510 

in  second  degree,  defined 511 

id. ,  form  and  similitude  of  instrument,  defined 512 

id. ,  instrument  partly  written  and  printed 513 

in  third  degree,  defined 514,  515 

id.,  forcing  passage  tickets 516 

id.,  United  States  postage  or  revenue  stamps 517 

id.,  officer  or  corporation  selling  false  certificates,  etc.,  of  stock 518 

of  instrument  purporting  to  be  issued  by  corporation,  or  corporate 

officer 519 

terms  "  forge,"  '*  forged "  and  "  forging  '*  defined 520 

uttering  forged  instruments  is 5:51 

disposing  of  forged  instrument,  when 522 

punishment,  first  degree 523 

id.,  second  degree 524 

id.,  third  degiee 525 

posse.s8ing  counterfeit  money  with  intent  to  utter,  criminal 526 

advertising  counterfeit  money  for  sale 527 

making  or  preparing  false  bill  of  lading,  invoice,  ship's  register,  etc., 

with  intent  to  defraud,  how  punished 577 

forgery  defined  ia) 509 

forged  letter  {h) 509 

marked  (c) 509 

letter  of  request  {d) 509 

want  of  capacity  («) 509 

want  of  authority  (/) 509 

county  notes  {g) 509 

invalid  note  (A) 509 

forged  note  (t) 509 

insurance  policies  Ct)  •  *  •  • ^** 

deed  of  lands  {k) 509 

notes  or  orders  it) : o09 

own  name  {m) 509 

railway  pass  (n) 509 

municipal  corporation  {p) .')09 

bank  notes  (p) 509 

attorney  {a) 511 

due  bill  (i) 511 

check  (m) 51 1 

exact  similitude  (a) 612 

must  be  such  as  to  deceive  (6) 512 

Form: 

of  passage  ticket  for  use  on  high  seas,  prescribed 624 

Form  and  Similituds: 

terms,  as  used  in  relation  to  crime  of  forgery,  defined 612 

Former  Coitviction  or  Acquittal: 

bar  to  prosecution  for  duelling 240 

foreign,  when  sufficient  defense 679 

Fornication.    (See  Incest.) 

Fort: 

of  state,  offenses  relating  to 484 

Franchise  : 

elective,  crimes  against,  punished  by  special  laws 41 

maintaining  ferry  without 416 
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practised  on  witness,  misdemeanor 108 

of  attorneys,  etc.,  misdemeanor 148. 

in  production  of  pretended  heir 151 

in  substitution  of  children 152 

winning  by,  at  play,  misdemeanor 889 

in  fitting  out  and  destroying  vessels 575 

in  destroying  property  msured J 578 

id.,  in  presenting  proofs  of  loss 579 

on  creditors,  how  punished 586-589 

in  organizing  corporations 590,  59<i 

in  issuing  stock,  etc. ,  of  corporations 591 

in  sale  of  passage  tickets 615-627 

in  presenting  claims  to  public  officers 672 

(See  False  Personation;  Cheats.) 

FHAUDULBNT  CONVEYANCE: 

of  property,  with  intent  to  defraud  creditors,  misdemeanor 586,  587 

Fraudulent  Destruction: 

of  property  insured 575,  578 

(See  Insurance.) 
Fraudulent  Insolvency: 

fraudulent  conveyance,  misdemeanor 586 

id.,  removal  of  property  with  intent  to  defraud  creditor,  etc 587 

id.,  keeping  of  property  so  removed,  etc 588 

concealing  effects  of  insolvent  debtor ^ 589 

fraud  by  person  making  assignment 589 

of  moneyed  corporations 604,  605 

Fruit  Trees: 

willful  injury  to,  punished 640 

Funeral: 

processions  allowed  on  Sabbath 276 

id.,  obstructing,  misdemeanor 816 

Gallery: 

public,  injury  to  articles  in 648 

Gascbler: 

common,  defined 844 

punishment  of 844 

(See  Gaming.) 
GAMBT.INO.    (See  (jkiming.) 

Game  of  Chance.    (See  Gaming.) 

Gaming: 

on  Sabbath  day 265,  275 

keeping  of  apparatus  for,  in  certain  places,  misdemeanor 836,  887 

articles  for,  declared  public  nuisance 838 

winning  by  fraudulent  means 839 

exacting  payment  of  money  won 840 

winning  or  losing  more  than  twenty-five  dollars,  punished 341 

witness  not  excused  from  testifying 842 

id.,  testimony  not  to  be  used  against  him 842 

houses,  keeping  or  leasing,  mi^emeanor 848 

common  gambler,  defined 844 

id.,  how  punished .' 844 

id.,  policy  dealers,  etc 844 
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seizure  of  implements  for 841 

id.,  magistrate  may  destroy  or  deliver  to  district  attorney 84<j 

id.,  district  attorney  to  destroy  after  conviction 847 

persuading  person  to  visit  place  for,  misdemeanor 348 

id.,  liable  to  such  person  for  damages 318 

officers,  duty  of,  to  prosecute  offenders 349 

id. ,  misdemeanqr  to  neglect  or  refuse 849 

on  vessel,  duty  of  commander,  owner,  etc.,  to  suppress 8d0 

id. ,  punishment  for  omission  850 

selling  pools  on  horse  races,  etc 851 

id.,  keeping  place  for  selling  pools 851 

id.,  election  bets,  wagers,  etc 851 

id.,  owner  or  lessee  of  property 851 

id.,  stake-holders,  etc 351 

id.,  punishment  for 851 

racing  horses  and  other  animals  for  bets,  etc.,  is  public  nuisance. . . .  352 

Id. ,  parties  concerned  in,  guilty  of  misdemeanor 852 

id.,  forfeiture  of  animals,  money,  etc 352 

betting,  stake-holding,  etc.,  on  prize  fights 460 

Garden: 

entering  with  intent  to  take  fruit,  etc 640 

Gab: 

\ising  illuminating,  without  passing  through  meter,  with  intent  V} 

defraud,  misdemeanor. ...  651 

id.,  injury  to  meter 651 

Gas  Pipe: 

malicious  injury  to,  how  pimished 689 

Gab  Tar: 

throwing  into  streams,  etc.,  misdemeanor 890 

GEin>ER.    (Bee  Masculine  Gender.) 

General  Assignment: 

for  benefit  of  creditors,  frauds  in 589 

General  Provibionb: 

relating  to  crimes,  witnesses,  etc 677-727 

Gift  Enterprise.    (See  Lottery.) 

Glanders: 

sale  of  animal  having,  misdemeanor 658 

Goat.    (See  Milch  Cow.) 

Gk)OD  Faith: 

taking  property  under  claim  of  title  in,  not  larceny 548 

id.,  with  intent  to  restore 549 

Gk)OD  MoTiVBs: 

libel  published  with,  justifiable 244 

Goods.    (See  Larceny.) 

Gk)SPEL.    (See  Minister  of;  Perjury.) 

Government  Bondb: 

and  securities,  creating  false  rumors  affecting,  how  punished 435 

Governors: 

of  states,  publication  of  false  message  or  proclamation  of,  felony. . .  674 

may  relieve  prisoner  of  judgment  of  nabitual  criminality 693 

id.,  effect  of  subsequent  conviction 699 
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Grand  Jurob:  Bsgtion. 

bribery  of 71-74 

misconduct  of 73,  74 

embracery 75 

misconduct  in  drawing,  etc 76 

id.,  of  officers  in  charge  of 77 

term  defined 81 

acting  after  allowance  of  challenge 144 

disclosing  secrets 156,  157 

Grand  Jury: 

misconduct  in  drawing  and  impanneling,  misdemeanor 76 

Grand  Larceny: 

in  first  degree,  defined 580 

in  second  degree,  defined 531 

punishment  for,  first  degree 633 

id.,  second  degree 534 

Grass: 

setting  fire  to,  how  punished 637 

Grave: 

opening,  with  intent  to  steal  body 818 

(See  Cemetery.) 
Gravestone: 

injury  to,  misdemeanor 647 

Growing  Crops: 

burning  of,  how  punishable 637 

malicious  injury  to 640,  646 

Guardian  : 

conversion  of  trust  funds  by,  larceny 541 

Guide  Post: 

malicious  injury  to,  how  punished 638 

Gun.    (See  Fire  Arms.) 

Gunpowder: 

liabilitv  of  manufacturers  of 201 

unlawful  keeping  of,  misdemeanor % 889 

careless  use  of,  how  punished 889 

injury  to  building  or  vessel  by 636 

attempt  to  injure  by  use  of 645 

(See  Manslaughter.) 


Habeas  Corpus: 

imprisoning  person  after  discharge  by  writ  of,  misdemeanor 879 

id.,  concealment  of  person  with  intent  to  elude 880 

Habitual  Criminal  : 

destitute  child  of,  how  disposed  of 291 

Sossession  of  burglar's  tools  by,  under  certain  circumstances,  felony. .  508 

efined,  adjudication  of 690 

punishment  of 690 

person  of,  subject  to  supervision  of  magistrates,  supervisors,  over- 
seers of  poor,  etc  . .   691 

may  be  relieved  from  judgment  by  pardon 692 

id.,  effect  of  conviction  after  pardon ,.  692 
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Harbor  :                                                                                              Sectiok. 
obstructing,  dumping  in,  etc 444 

Harboring  Criminal: 

after  commission  of  felony  constitutes  person  so  doing  an  accessory,    30 
escal>ed  from  custody,  criminal 91 

Health.    (See  Public  Health;  Health  Officer;  Quarantine;  Conta- 
gious Disease.) 

Health  Officer  : 

obstructing,  in  performance  of  duty,  how  punished 896 

(See  Quarantine  Laws.) 
Heat  of  Passion  : 

causing  death  in  the,  manslaughter 189,  193 

Heir: 

production  of  pretended,  felony 151 

Hell  Gate.    (See  Pilot.) 

High  School  : 

unlawful  to  keep  gambling  apparatus  in 896 

High  Seas: 

passage  tickets  for  voyage  on,  what  to  contain 624,  6*26 

Highway  : 

obstructing,  public  nuisance 385 

depositing  noisome  substance  on,  misdemeanor 481 

id.,  carrying  on  offensive  trade  near 431 

willful  inlury  to,  how  punished 639 

id.,  to  mile  stone  upon 639 

driving  dangerous  animals  along 640 

running  horses  on,  misdemeanor 666 

Hiring  : 

breaking  contract  of,  when  the  consequence  is  to  endanger  life  or 
property,  misdemeanor 673 

Homicide  : 

defined 179 

different  kinds  of 180 

proof  of  death  required  to  convict  of 181 

petit  treason  abolished 1S3 

murder  in  first  degree,  defined 183 

id.,  second  degree 184,  185 

malice  {a) 179 

committed  by  one  of  several  (6) 179 

infant  (c) 179 

malpractice  {d) 179 

carpus  delicti  {a) 181 

intent  (a) 183 

at  common  law  (6) 183 

accessory  (c) 183 

dangerous  weapon  (e) 183 

in  committing  crime  less  than  felony  (/) 183 

without  premeditation  (^) 183 

apprehension  of  danger  (h)  ...\ 183 

personal  hostility  ( » ) 183 

mdictment  for  (^ ) 183 

no  le^al  implication  of  (k) 183 

proof  of  intoxication  admissible  (Q t^ 

burden  of  proof  as  to  intent  (m) 188 
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general  verdict  of  guilty  (p) 188 

sentence  of  death  (q) 183 

id.,  duelling 185 

id.,  in  first  degree,  punishable  by  death 186 

id.,  in  second  de^ee,  how  punished « . . .  •  187 

manslaughter  denned 188 

id. ,  in  first  degree 189 

id.,  killing  unborn  child  is 190 

id.,  by  administering  drugs,  etc 191 

id.,  punishment  of 192 

id.,  in  second  decree  defined 193 

id.,  woman  causmg  abortion 194 

id.,  by  negligent  use  of  machinery 195 

id.,  by  owner  of  mischievous  animals 196 

id.,  by  overloading  passenger  vessel 197 

id.,  by  negligence  of  persons  in  charge  of 198 

id.,  of  persons  in  charge  of  steam  engines '. 199 

id.,  by  intoxicated  physician 200 

id.,  by  manufacturers  of  powders,  etc 201 

id.,  punishment  for 202 

excusable,  defined 203 

justifiable,  defined 204.  205 

while  committing  another  felony  (d) 184 

confiicting  evidence  (/) 184 

self  defense  (a) 188 

accidental  killing  (6) 188 

any  killing  (c) 188 

heat  of  passion  (d) 188 

from  fighting  («) 188 

survivor  in  prize  fight  (/) 188 

effect  of  anger  (^) 188 

defending  property  (A) 188 

carelessness  (») 188 

killing  an  adulterer  ij) 188 

death  by  abortion  (A;) 188 

indictment  for  (f) 188 

committing  misdemeanor  (c) 189 

miscarriage  (a) 190 

woman  with  child  defined  iP) 191 

wife's  adultery  (a) 193 

mutual  combat  (ft) 193 

culpable  negligence  (6) 193 

attack  to  be  avoided  if  possible  (6) 205 

must  retreat  if  possible  (c) 205 

opposing  felony  {d) 205 

what  force  justifiable  {e) 205 

HoBSB  : 

running  of,  on  highways,  etc.,  misdemeanor 666 

HoBSB  Racino  : 

selling  pools  for,  how  punished 851 

is  mi^emeanor 852 

forfeiture  of  animals,  wagers,  etc 852 

HoRSB  Railroad  : 

obstructing  cars  on,  misdemeanor 426 

Hotel  : 

fraud  on  keeper  of,  misdemeanor 382 

(See  Innkeeper) 
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House.    (See  Building;  Burglary) 

House,  Disorderlt  : 

keeping  a,  misdemeanor S28 

id.,  leasing  premises  for 323 

House  of  Refuge  : 

convict  under  sixteen  may  be  sent  to 701 

convicts  do  not  lose  right  to  vote 711 

House  of  Worship  : 

injuring  property,  etc,  in,  felony 650 

Hotel.    (See  Squatting.) 

Hudson  Rtvbb  : 

nets,  weirs,  etc.,  not  to  be  used  in 433 

Human  Beino  : 

Burning  of  dwelling-house  containing,  arson 486,  487 

(See  Homicide.) 

Hunting  on  Sundat.    (See  Sabbath.) 

Husband  and  Wife: 

crime  committed  bv  wife  in  presence  of  husband,  not  excusable 24 

killing  of  husband  by  wife,  rules  of  common  law  relating  to,  abolished,  188 

homicide  in  defense  of,  justifiable 205 

competent  witnesses  for  or  against  each  other 715 

not  compelled  to  disclose  coojidential  communication 715 


L 
Ice: 

persons  gathering  must  protect  cuttings 429 

malicious  injury  to,  punished 64D 

removal  from  streets  and  tracks  by  use  of  salt,  etc.,  misdemeanor. . .  661 

(See  Cruelty  to  Animi^.) 

Idiots: 

assaults  upon,  when  justifiable 233 

rape  of 278 

solemnizing  marriage  of,  misdemeanor 376 

cruelty  to,  misdemeanor 377 

(See  Punishment;  Insanity.) 
Ignorance: 

of  immateriality  of  testimony  no  defense  to  perjury 99 

Ill-Fame: 

keeping  house  of,  misdemeanor 823 

id.,  leasing  for  such  purpose 322 

id.,  stating  what  is  not  known  to  be  true 101 

Illtteratb: 

engineer  not  to  be  employed  on  railroad. 418 

id.,  misdemeanor  to  act 419 

Illuminating  Gas: 

unlawful  interference  with  meter 651 

(See  Gas.) 
Imbecile.    (See  Insanity.) 

Imitation  Pood: 

articles  of,  to  be  branded 490 


J 
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Imfbachmsnt:                                                                                     Ssotiov. 
proceedings  relating  to,  not  affected  by  this  Code 728 

IMPLEI037TB.    (See  Gaming;  Abortion.) 

Ijcprisonmbnt: 

act  punisliable  by,  a  crime 8 

id.,  in  state  prison,  a  felony 5 

for  felony,  extent  of , 13,    14 

for  misdemeanor,  extent  of 18,    15 

on  conviction  of  accessory 88 

prisoner  escaping,  to  complete  his  term  on  being  retaken 84 

on  several  convictions,  duration 694 

on  conviction  of  person  under  sentence 695 

where  no  maximum  is  established 696 

duration  of  term  of ■ 695-697 

term  to  expire  between  March  and  November 697 

place  of  female  convicts 698 

id.,  males  and  minors 699 

in  Elmira  Reformatory 700 

in  houses  of  refuge 701 

in  county  jails 702 

in  state  prisons 708,  704 

place  to  be  specified  in  judgment  and  sentence 705 

Imprisonment  for  Life: 

murder,  second  degree,  punishable  by 187 

husband  or  wife  of  person  sentenced  to,  may  re-marry 299 

arson,  first  degree 696 

when  no  maximum  punishment  is  prescribed,  court  may  sentence  to,  696 

e£Fect  of  sentence 708 

Incapacity.    (See  Suicide;  Capacity.) 

Incest: 

defined,  punishment 802 

Incompetency: 

of  witness,  no  defense  to  prosecution  for  forgery 98 

Indecent  Articles  and  LrrERATXTRS: 

laws  relating  to 817,  821 

Indecent  Exposure: 

of  person,  misdemeanor 816 

Indians: 

laws  relating  to,  not  affected  by  this  Code 724 

Indictment: 

of  accessory  to  felony,  where  found 82 

defendant  may  be  convicted  of  attempt  or  lesser  degree 85 

for  compounding  crime,  proof  on  trisd 126 

officer  disclosing  finding  of,  before  accused  is  in  custody,  guilty  of 

misdemeanor 156 

conspiracy  to  procure,  misdemeanor 168 

for  murder  in  duel,  out  of  state,  may  be  found  in  any  county  in  state,.  185 

for  kidnappmg,  where  triable. 1 212 

for  duelling  out  of  state,  where  found  and  triable 289 

for  libel  in  newspaper,  against  resident,  where  to  be  found 249 

id. ,  court  may  direct  place  of  trial 249 

id.,  against  non-resident 250 

id. ,  not  to  be  tried  in  more  than  one  court    251 

id. .  court  may  change  place  of  trial  252 
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Indicticent  — ConMnued,  Ssorrov. 

for  seduction  under  promise  of  marriage  to  be  found  in  two  yeara. . .  283 

for  bigamy,  where  to  be  found 310 

id.,  trial  of,  where  had SOO 

for  prize  fighting  out  of  state  may  be  found  in  any  county 4d3 

for  separate  crime  of  burglar 506 

for  larceny,  defenses  to 648,  54» 

for  receiving  stolen  goods,  need  not  aver  conviction  of  principal 

offender 551 

for  marrying  in  false  character,  how  and  when  to  be  found 563 

for  publication  of  false  message  or  proclamation,  eta,  where  found,  674 

for  sending  letter,  etc.,  where  found 683 

rules  for  construction  of 718 

meaning  of  terms  in 718 

iNFAirr.    (See  Child;  Ck>nvicts.) 

Iktanticidb.    (See  Abortion.) 

iHFECnOUS  DlSBABB: 

exposing  self,  or  another  to,  misdemeanor 484 

sale  of  animal  having,  misdemeanor 658 

Inhabited  BuiiJ>ma: 

burning  of,  arson 486,  487 

term  defined 4d4 

Injitrious  Acts: 

not  expressly  forbidden,  misdemeanors 675 

Injuby: 

to  person,  act  done  to  prevent,  justifiable 26 

malicious,  to  property 635-654 

Injury  to  Animals.    (See  Cruelty  to  Animals.) 

Injury  to  Property: 

in  cases  where  punishment  is  not  prescribed  by  statute,  how  paniahed,  654 

Injury  to  Public  Property.    (See  Public  Property.) 

Innkeeper: 

refusing  to  entertain  guests,  guilty  of  misdemeanor 381 

fraud  on,  misdemeanor «  « . .  38S 

not  to  exclude  guest  by  reason  of  race,  color,  etc 383 

Ihbanity: 

respqnsibility  for  crime  presumed 17 

acts  by  person  in  state  of,  not  criminal 20 

id.,  trial  of,  not  to  be  had 20 

what  sufficient  to  excuse  crime 21 

id.,  voluntary  intoxication 22 

id.,  njorbid  criminal  propensity,  when 23 

assaults  upon  persons  in  state  of,  to  restrain  them,  justifiable 223 

id.,  rape  of 278 

id. ,  cruelty  to,  misdemeanor 377 

id.,  solemnizing  marriage  of 381 

id.,  maintaining  private  asylum  for,  without  license,  misdemeanor. . .  445 

Inscription: 

on  mUe-stones,  etc.,  injury  to,  criminal 639 

Insolvency.    (See  Fraudulent  Insolvency.) 

Insolvent  Bank: 

receiving  deposits  by  officer  of,  misdemeanor 001 
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Insolvent  Debtor.    (See  Fraudulent  Insolvency.) 

Institution  op  Learning:  Skotion. 

unlawful  to  deep  gambling  apparatus  in  or  about 3:{6 

no  citizen  to  be  excluded  &om,  on  account  of  race,  color,  etc 883 

Instrument: 

kind  of,  used  in  maiming,  immaterial 309 

used  to  procure  abortion,  sale  of,  etc 817-320 

burglar's  possession  of,  criminal,  when 508 

for  payment  of  money,  ready  to  be  issued,  larceny  of 636 

id.,  value  of,  how  ascertained 549 

iNSURilNCB: 

of  lottery  tickets,  etc.,  misdemeanor 330 

burning  of  building,  etc.,  to  obtain,  constitutes  arson,  third  degree. .  488 
wrecking,  burning,  etc.,  vessel  or  cargo  for  purpose  of  obtaining, 

how  punished 575 

id. ,  fitting  out  vessel  with  intent  to  wreck 576 

destruction  of  property  covered  by,   with  intent  to  defraud,   how 

punished 578 

presenting  false  or  fraudulent  claim  of  loss  to  obtain 579 

Insurrection: 

to  prevent  execution  or  force  repeal  of  statute  is  treasonable.  .......    40 

Intent: 

jurv  may  take  intoxication  into  consideration  when  determining 22 

to  do  bodily  harm,  assault  with 217,  218 

to  kill,  assault  with 217 

to  commit  felony,  assault  with 217,  218 

necessary  to  constitute  arson 490 

to  commit  crime,  breaking  dwelling  with,  burglary 496,  498 

to  restore  property  taken  as  defense  to  prosecution  for  larceny 549 

Intent  to  Defraud: 

term  defined subd,  6    718 

what  sufficient  to  constitute ...  721 

Interest: 

taking  unlawful,  usury 878 

Intimidation  : 

of  executive  officers 40 

of  legislature 61,62,    63 

of  jurors,  referees,  and  public  officers 127 

(See  Extortion;  Threats,  etc.) 

Intoxication  : 

voluntary  does  not  excuse  crime 22 

jury  may  take  into  consideration  in  determining  as  to  intent 22 

voluntary  intoxication  (a) 22 

evidence  of  (6) /....    22 

intoxication  and  premeditation  (c) 22 

does  not  excuse  {d) 22 

intoxication  and  disease  (e) 22 

delirium  tremens  (/) 22 

grade  of  crime 22 

affected  by  to) 22 

physician  or  surgeon  causing  death  by  reason  of,  guilty  of  man- 

slauo:hter 200 

of  phvsifian  or  surgeon,  liability  for  acts 357 

of  niilroiid  and  steamboat  employes  while  on  duty,  nuadomcnnor..   . .  430 
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Ihtritbion 

into  public  office,  misdeiiieanor 66 

on  real  property  after  lawful  judgment  of  removal,  how  punished. . .  466 

(See  Squatting.) 
Invoice: 

destruction  of,  misdemeanor,  when 373 

of  wrecked  property,  destruction  of,  misdemeanor 437 

making  false,  how  punished 677 

Ibbeoclarity: 

in  administering  oath,  no  defense  to  prosecution  for  perjury. •    97 

Ibresponsibility  : 

for  crime,  must  be  proved 17 

Ibsus.    (See  Ck)ncealing  Birth  of  Issue.) 

J. 

Jail.    (See  County  Jail.) 

Jetty: 

malicious  injury  to,  how  punished.  689 

Judos: 

disclosing  finding  of  indictment,  misdemeanor 156 

granting  warrant  for  removal  of  persons  from  state,  guilty  of  misde- 
meanor, when 216 

Judgment: 

place  of  imprisonment  to  be  specified  in 705 

Judgment  Roll: 

forgery  of 511 

JxTNE  Dealer: 

refusing  to  exhibit  stolen  property,  guilty  of  misdemeanor 854 

secreting  stamped  bottles,  etc 871 

Jurisdiction: 

conviction  by  court  having,  must  precede  punishment 9 

Juror: 

bribery  of,  a  felonv 71 

corrupt  conduct  of,  misdemeanor 73 

id. ,  promising  verdict 73 

id. ,  receiving  improper  evidence 78 

accepting  bnbe,  or  agreeing  to.  felony 74 

improperly  influencing,  misdemeanor 75 

misconduct  of  officers  in  drawing  or  impanneling,  misdemeanor 76 

id.,  except  in  New  York  and  Kings  counties 76 

misconduct  of  officer  having  charge  of,  misdemeanor 77 

term,  includes  talesman 81 

intimidation  of,  how  punished 127 

Jury: 

to  find  degree  of  crime 10 

corrupt  conduct  of  officers  in  drawing  and  impanneling,  a  misde- 
meanor     76 

id.,  of  officer  having  charge  of 77 

(See  Juror.) 
Justice: 

this  act  to  be  construed  to  promote 11 

conspiracy  to  obstruct,  misdemeanor 108 

fleeing  from,  does  not  work  forfeiture  of  property 710 


INDE2L  liz 

JUBTIFIABLB  ACTS'.  SlOTlOW. 

done  in  self  defense • 26 

in  protecting  another. 26 

JOBTIFIABLB  ASSAULTS: 

enumerated 223 

Justifiable  Hohigidb: 

defined 204,  205 

bv  officer  in  obedience  to  judgment 204 

id. ,  overcoming  resistance  to  process. 204 

id.,  in  taking  or  retaking  felon 204 

id. ,  in  suppressing  riots,  etc • 204 

in  lawful  defense  of  slayer 205 

id.,  of  certain  relatives 205 

id.,  in  resisting  attempt  to  commit  felony  on  slayer,  or  in  his  abode. .  205 

apprehension  of  great  danger  (a) 205 

attack  to  be  avoided  if  possible  (6). 205 

must  retreat  if  possible  (c) 205 

opposing  felony  (d) 205 

what  force  justifiable  (e) 205 

Justification  : 

of  publication  of  libeL 244 

Juvenile  Delinquents.    (See  Child.) 

(See  House  of  Refuge;  Society  for  Reformation  of.) 


K 

Kebfer  of  Disorderly  House: 

guilty  of  misdemeanor 828 

Keeper  of  Prison: 

refusing  to  receive  prisoner 116 

Keepino: 

office  for  lottery  purposes,  misdemeanor • 829 

id. ,  gambling-house 836,  843 

id.,  place  for  fighting  animals,  etc 605 

KiDNAPpma : 

out  of  state  may  be  punished,  when 16 

defined 211 

punishment  of 211 

indictment  for,  where  triable 212 

consent  to,  when  a  defense ...  218 

selling  services  of  persons,  felony 214 

removing  persons  alleged  to  be  held  to  labor  in  other  states,  felony, 

when 215 

id.,  judges  granting  order  for  removal  guilty  of  misdemeanor,  when.  216 

Kings  County: 

misconduct  of  officers  drawing  jury  in 76 

Knife    (See  Dangerous  Weapon.) 

Knowingly: 

term  defined sub.  5,  718 

Knowledge  : 

that  human  being  is  in  building  burnt  necessary  to  constitute,  in  the 
first  degree 486 

Knuckles.    (See  Dangerous  Weapon.) 
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Label:  Sacnrar. 

marking  merchandise  with  false,  of  weight,  quality,  quantity,  etc, 

misdemeanor 438 

id.,  sale  of  goods  so  marked 439 

(See  Poison;  Trade-mark.) 
Labor: 

servile,  forbidden  on  Sabbath 2(K3 

endangering  life  or  valuable  property,  etc. .  by  refusal  to,  misdemeanor,  673 

Labor  Union  : 

not  a  conspiracy 170 

Lading.    (See  Bill  of  Lading.) 

Lake: 

obstructing  passage  on  public,  nuisance. 885 

Land.    (See  Real  Property.) 

Lands,  Tknrments  and  Hebedttaxentb: 

included  in  term'* real  property" 718 

Larceny: 

by  person  out  of  state,  property  brought  into  state,  liable  to  punish- 
ment      W 

unlawfully  entering  building  with  intent  to  commit,  misdemeanor. . .  506 

possession  of  instruments  used  for  commission  of,  when  criminal 506 

forgerv  with  intent  to  conceal 515 

defined 528 

eml)ezzlement,  false  pretenses 53S 

intent  (rt) 528 

asportation  (6) 52(j 

what  constitutes  larceny  (c) 528 

stealing  one's  own  property  (d ) 538 

grand  larceny  {e) 528 

petit  larceny  (/) 538 

acces-iories  {g) 538 

subjects  of  ( A  ) 538 

indictment  for  ( i) 538 

evidence  of  0' ». 528 

constructive  ( * ) 588 

obtaining  money,  etc.,  on  fraudulent  order  or  draft 529 

from  the  person  is  grand  larceny 530,  531 

grand,  first  degree,  defined 530 

id.,  second  degree,  defined 5S1 

petit,  defined 533 

errand,  first  degree,  punishment  of 533 

id.,  second  degree 534 

petit  larceny,  misdemeanor 585 

of  complete,  and  unissued  instruments  evidence  of  debt,  passage 

tickets,  etc 536 

of  fixtures  severeii  from  realty 587 

wrecked  gixnls,  keeping  of,  misdemeanor 538 

of  lost  pn>porty.  defined 589 

concealing  pro"i>eri y  (<i) 539 

findins:  property  (^) 539 

intcntV) ." 589 

brinsrin?  stolen  property  into-state  is 540 

id. .  offense,  where  triable 540 

conversion  by  trustees,  and  persons  in  fiduciary  capacity,  la 541 

id.,  punishment  of 541 
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Larcbnt — Continued,  Bbotiok. 

id.,  fine  imposed  on,  dispositiou  of 542 

id. ,  remission  of  fine 643 

false  pretenses,  on  purchase  of  property  not,  unless  in  writing 544 

value  of  evidence  of  debt  stolen,  how  ascertained 545 

id.,  of  passage  ticket 546 

id.,  in  other  cases,  is  market  value  547 

defense  to  indictment  for,  that  property  was  taken  under  claim  of 

ri^ht 548 

defense  of  intention  to  restore  property  not  sufficient. . .  549 

receiving  stolen  property,  offense  defined 550 

felonious  intent  (a ) 650 

bank  bill  (6)     650 

name  of  thief  immaterial  (e) 5.'i0 

negotiator  for  return  of  ( d ) 550 

fuilty  knowledge  necessary  (/) 650 
isreputablo  resort  of  thieves  {g) 55U 

possession  of  other  goods  {h) 550 

id.,  form  of  indictment  for 551 

id.,  not  necessary  to  prove  conviction  of  principal 651 

petit,  second  offense,  punishment 688 

Larceny  from  Pbrbon.    (See  Larceny.) 

Law: 

act  or  omission  forbidden  by,  a  crime 8 

Lawful  Act: 

death  caused  in  doing,  without  intent,  excusable 203 

Lawful  Tradb: 

conspiracy  to  prevent  exercise  of,  misdemeanor 168 

LsARNiNa.    (See  Institution  of  Learning.) 

Leasing: 

of  house  for  improper  purposes,  misdemeanor 833 

property  for  lottery  purposes,  misdemeanor 833 

premises  for  public  nuisance,  misdemeanor 883 

real  property  for  illegal  puposes 888,  848,  665 

(See  Real  Property.) 

LsAYiNa  State: 

to  elude  laws  relating  to  fighting  animals,  etc.,  how  punishable 667 

(See  Prize  Fighting.) 

Legislature: 

preventing  meeting  or  organization  of,  how  punished 59 

disturbance  of  session,  a  misdemeanor 60 

compelling  adiournment  of,  by  force  or  fraud,  how  punished 61 

intimidation  of  members,  a  misdemeanor 62 

compulsion  of,  to  act,  how  punished 6;i 

altering  drafts  of  bills,  a  felony 64 

id. ,  altering  engrossed  copy  of  bill 65 

bribery  of  members,  how  punished 60 

members  receiving  bribes,  punishment 67 

witnesses  summoned  to  attend  before,  guilty  of  misdemeanor  on  dis- 
obedience   68 

id.,  refusing  to  testify 69 

member  disqualified  on  conviction  for  bribery,  etc ,  and  forfeits  office,  70 

Letter: 

carrying,  to  and  from  convicts,  misdemeanor 160 

sending  threatening,  with  intent  to  extort 558 

id.,  to  do  unlawful  injury,*  misdemeanor 559 
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Lbttkb  — CkmiiMud,  Si 

opening  or  reading  sealed,  misdemeanor 643 

sending,  deemed  complete  when  deposited  in  post-office,  etc. ,  in  cases 

where  such  sending  is  criminal 683 

indictment  for  sending,  where  found 683 

Lbtteb  op  Rbcommendation: 

use  of,  forged  or  •false,  to  obtain  employment,  misdemeanor 570 

Levy: 

fraudulent  removal  of  property  to  prevent 587 

without  authority 556 

(See  Extortion.) 
Levtino  War: 

constitutes  treason 37 

defined 89t     40 

resistance  to  execution  of  law  is. 40 

Libel: 

defined 243 

a  correct  narrative  may  be  (  d  ) 342 

illegal  process  not  (  « ), 243 

candidate  for  office  (A) 243 

libeling  senator  ( i ) 243 

libeling  politician  O* ) 343 

charge  of  smuggling  (i^  ) 343 

charge  of  kidnapping  \^m) 343 

imputing  poverty  {I) 243 

malfeasance  in  office  (n) 243 

publishing  letter  (p). 243 

silver  mine  (r  J 342 

corporation  (9) 242 

blackmailing  («) 243 

at  common  law  (<) 242 

misdemeanor 243 

publication  of,  deemed  malicious. 344 

id.,  when  justified 244 

id.,  when  excused 244 

malice  implied  (a) 244 

when  must  be  proved  (6).-   344 

rumor  ( c ) 344 

article  copied  (  d ) 244 

literary  criticism  (0). 344 

truth  of  (/) 344 

motiye(^) 244 

good  motives  (A) 344 

justification  (») 344 

publication  of  defined. 345 

sealed  letter  (a) 345 

reading  to  stranger  [h), 345 

in  another  state  ( e; ) ^. . . .  345 

proprietor  of  paper  liable  (d) .\ . .  345 

proof  of  publication  ( «  ) 345 

id. ,  liability  of  editors,  etc 346 

id.,  what  may  be  shown  in  defense 846 

want  of  knowledge  ( a ) 346 

receiver  liable  ( 5 ) 246 

assignment  for  security  (r) 246 

prosecution  for,  against  editors,  publishers,  etc.,  cannot  be  maintained, 

when 247 

id.,  actual  malice  to  be  proved 347 

fair  and  true  report,  defined  (a) « 347 
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LiBBii — Continued.  Sictioh. 

contradictions  (h) 247 

true  narrative  may  be  libelous  {c) 247 

prosecution  does  not  apply  to  heading  of  articles,  etc 248 

indictment  for,  in  newspaper,  against  resident  of  state,  where  found,  249 

id. ,  supreme  court  may  direct  venue • . . . .  249 

id. ,  conditions  for  granting  order 249 

id. ,  bond  to  be  given  to  person  libeled 249 

indictment  for,  against  non-ret^ident,  where  to  be  found  and  tried.. . .  250 

defendant  not  to  be  indicted  and  tried  in  more  than  one  county 251 

court  has  power  to  change  place  of  trial,  as  in  other  cases 252 

privileged  communications,  defined 253 

id. ,  presumed  not  to  be  malicious 253 

privileged  on  its  face  {a) 253 

legislative  or  judicial  proceedings  {b) 253 

board  of  excise  (c) 253 

when  probable  cause  must  be  shown  (d) 253 

secret  society  {e    253 

violation  of  official  duty  (/) : 253 

fire  marshal  {g) 253 

address  to  electors  (h) 253 

manager  of  opera-house  {%) 253 

literary  criticism  (j) 258 

mercantile  agency  {k) 253 

attorney's  advice  (I) 253 

express  malice  {m) 253 

privilege  of  counsel  (n) 253 

falsity  of  charge  ( o ) '. 253 

ex  parte  proceedings  (p) 258 

grand  jury  (q). 253 

slanderous  words  uttered  by  murderer  at  execution  (r) 253 

persons  jointly  interested  («) 253 

physician's  certificate  {t) 253 

communications  {u) 253 

court  must  determine  (v) 253 

threat  to  publish,  misdemeanor 254 

extorting  money  in  consideration  of  preventing  publication  of,  a 

misdemeanor 254 

sending  letter,  threatening  to  publish,  how  punishable 658 

Liberty  of  Conscience.    (See  Religious  Liberty.) 

LiBKAKT.    (See  Public  Library.) 

LiBRART  Company: 

unlawful  to  keep  gambling  apparatus  in  or  about  building  of 886 

License: 

pawnbroker  acting  without,  guilty  of  misdemeanor 853 

phvsician  or  surgeon  practicing  without  proper,  guilty  of  a  mis- 
demeanor   850 

Hell-Gate  pilots 898 

maintaining  private  insane  asylums  without,  misdemeanor 445 

of  auctioneer  forfeited  by  sales,  etc.,  by  mock  auction 574 

Lien: 

secreting,  sellini^,  etc.,  property  covered  by,  misdemeanor 571 

Life: 

intentional  taking  one's,  suicide 172 

attempt  to  take  one's,  criminal 174 

aiding  suicide,  felony 175,  176 

endangering,  by  placing  gunpowder,  etc.,  against  building,  etc.,  with 
intent  to  destroy,  felony 645 
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Life — Continued,  Smcrwa. 

eDdangering,  by  refusal  to  labor  is  misdemeanor <n3 

(See  Imprisonment  for  Life.) 

Life  Boats: 

to  be  provided  at  bathing  places. ^^ 

Light.    (See  False  Light;  False  Signal) 

Limit: 

of  fine  to  be  imposed. 706 

LnciTATios  : 

of  effect  of  this  act ."  •  •  •      ® 

of  time  for  finding  indictment  for  seduction  under  promise  of  marriage,  285 

LnnTED  Partnebshif  : 

fraud  in  affairs  of,  misdemeanor • 375 

Liquors : 

child  not  to  be  allowed  where,  sold 290,  291 

adulteration  of,  misdemeanor 407 

LlTEHATURE  : 

obscene,  selling,  etc 317 

mailing,  sending,  etc 319 

LoAii's  : 

by  banking  corporations,  not  allowed  by  law,  not  invalid 596 

(See  Usury.) 
Lock  : 

on  canal,  etc.,  injury  to,  punished ......••  639 

Locomotive.    (See  Railway.) 

LOG-KOLLING  I 

See  legislature 66,    67 

Loos: 

defacing  marks  upon,  misdemeanor 373 

Loss : 

false  claim  of,  to  obtain  insurance 579 

Lost  Property  ; 

keeping  of,  when  larceny 539 

Lottery: 

defined 883 

selling  a  chance  (a) 333 

distributing  lots  (6) 823 

consideration  determined  by  lot  (c) 323 

prize  candy  (d) 883 

unlawful  and  public  nuisance 384 

punishment  for  drawing,  etc 385 

id.,  for  selling  tickets  for 836 

lottery  in  another  state  (a) 886 

indictment  (b) 886 

sale  defined  (f) 336 

advertising,  misdemeanor 887 

id.,  offering  to  dispose  of  property  by 888 

id-,  keepins^  office  for  registering,  etc 829 

id. ,  insurins:  tickets 330 

id. ,  advertising  insurance  of  tickets 831 

{)ropertY  offereid  for  sale  or  distribution  in  violation  of  law,  forfeited,  838 
easing  house  for,  misdemeanor 883 
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LoTTBBY — OmUrmed.  Siotiok. 

out  of  state,  laws  applicable  to 334 

advertisement  by  persons  out  of  state 335 

keeping  place  for  sale  of  tickets,  misdemeanor 344 

Lumber  : 

defacing  marks  on,  miBdemeanor 873 

Lunatic  : 

assaults  upon,  when  justified 228 

solemnizing  marriage  of,  misdemeanor 876 

id.,  cruel  treatment  of 877 

(See  Insanity.) 


t 


M. 

Machinert  : 

liability,  for  negligent  use  of,  causing  death 105,  199 

malicious  injury  to,  how  punished 689 

Magazine.    (See  Military  Stores.) 

Magistrate  : 

disclosure  of  depositions  by,  misdemeanor 145 

may  direct  seizure  of  indecent  articles 320 

id.,  of  gambling  apparatus 845 

solemnizing  unlawful  marriage,  guilty  of  misdemeanor 876 

may  order  arrest  of  persons  about  to  engage  in  prize-fight 463 

may  destroy  false  weights  and  measures 683 

habitual  criminal  subject  to  supervision  of 691 

Mailing  : 

obscene  literature,  etc.,  misdemeanor 819 

Maiking  : 

defined 206 

punishment  for 206 

Infliction  of  injury  presumptive  evidence  of  intent 206 

one's  self,  to  escape  performance  of  duty,  felony 207 

id. ,  to  obtain  alms 208 

means  of  causing  mjury  immaterial '. 209 

recovery  from,  defense,  when ^ 210 

id.,  in  such  case  defendant  may  be  convicted  of  assault 210 

Maintaining  : 

public  nuisance,  misdemeanor 887 

Maintenance.    (See  Common  Barratry.) 

Malfeasance  : 

by  public  officers,  felony 470 

by  county  treasurer 472 

Malice  : 

presumed  on  publication  of  libel 244 

id.,  not  against  editor,  etc.,  of  newspaper 247 

id. ,  not  in  privileged  communication 253 

term  defined sab.  4,  718 

Malicious  Injury  : 

to  property  of  certain  kinds  defined,  and  punished 635,  654 

AIalicioub  Mischief  : 

unlawfully  entering  building  with  intent  to  commit,  misdemeanor. . .  505 
injury  to  railway  trains,  etc 685 
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Malicious  Mibckief — Oontinued,  Swmon. 

id.,  punishment 635 

destroying  building,  vessel,  etc.,  by  gunpowder  or  ezplosiye  sub^ 

stance. .   636 

id.,  punishment 6;$6 

setting  fire  to  growing  crops,  etc 63 « 

exhibiting  false  lights,  signals,  etc 638 

injury  to  public  highways,  bridges,  dams,  seabanks,  docks,  etc 639 

injuries  to  wood,  timber,  fruit  trees,  soil,  ice,  fish,  etc 640 

Malxciously: 

term  defined. sab  4,  718 

Malpractice.    (See  Physician;  Attorney.) 

Maiofbst: 

invoice,  etc.,  making  false,  of  vessel,  how  punished 577 

Manneb: 

of  prosecuting  crimes,  how  regulated 8 

MA17BLAUGHTER  : 

aiding  suicide  is,  in  first  degree 175 

a  species  of  homicide 180 

proof  of  death  required  to  convict 18t 

defined  188 

in  first  degree,  defined 189 

id.,  killing  unborn  child,  by  injury  to  its  mother 190 

id.,  administering  drugs  to  woman  to  procure  abortion 191 

id. ,  punishment  of 193 

id.,  second  degree,  defined 193 

self-defense  (a) 188 

accidental  killing  (5) 18S 

any  killing  (c) 188 

heat  of  passion  (d) 188 

death  from  fighting  («) 188 

survivor  in  prize  fight  {J) 188 

effect  of  anger  (g) 188 

in  defense  of  property  ( A ) 188 

carelessness (i) 188 

killing  an  adulterer  C/) 188 

death  by  abortion  ( A;  f. 188 

indictment  for(0 1^ 

death  from  negligence  ( a ) 189 

in  committing  another  offense  (5) 189 

committing  misdemeanor  {c) 189 

heat  of  passion  ( (2 ) . . . .  ^. « . .  •  •  189 

miscarriage  (a) 190 

woman  with  child,  defined  (6) 190 

wife's  adultery(a) 19S 

mutual  combat  {h) 193 

culpable  negligence  ( c) 19S 

id.,  kinds  of,  enumerated 103-SOi 

id.,  woman  causing  abortion  on  herself 194 

id.,  negligent  use  of  machinery 195 

id. ,  mischievous  animals 196 

id.,  overloading  passenger  vessel 197 

id. ,  bursting  of  boilers,  etc 198 

id.,  explosion,  etc.,  of  steam  engines 199 

id.,  by  intoxicated  physician 20i 

id.,  explosion  of  gunpowder,  etc dOl 

id.,  punishment  for v •  •• .  W 
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March:                                                                                            Ssenoir. 
sentences  of  convicts  to  expire  between,  and  November 097 

Mare.    (See  Trade-mark;  Defacing.) 

Market  Price: 

creating  false  rumors  affecting,  of  bonds,  stocks,  coin,  etc.,  how  pun- 
ishea. ^  486 

Market  Value: 

deemed  value  of  thing  stolen 547 

Marriage: 

of  woman  by  compulsion,  felony dSl 

id.,  punishment  of 281 

id. ,  attempting 283 

id. ,  evidence  required  to  convict  of 283 

^eduction,  under  promise  of 284 

vhen  bar  to  prosecution  for  seduction  under  promise  of 285 

unlawful  ..." 801,  8t)2 

solemnizing,  of  idiots,  minors,  etc.,  misdemeanor 876 

husband  or  wife  not  compellable  to  disclose  confidential  communica- 
tions   715 

id.,  competent  witnesses  for  and  against  each  other 715 

(See  Husband  and  Wife;  Unlawful  Marriage;  Bigamy;  Incest.) 

Married  Woman: 

crime  committed  by,  in  presence  of  husband  not  excusable 24 

(See  Husband  and  Wife.) 
Masculinb  Gender: 

word  used  in,  includes  feminine  and  neuter sub.  12,  718 

Masked  Persons: 

assemblage  of,  unlawful 452 

id.,  when  allowed ^ 452 

(See  Masquerade..) 
Masquerade: 

when  allowed 452 

id. ,  in  cities 452 

in  theatres  and  other  places  of  public  resort,  misdemeanor 458 

Master: 

master  of  vessel  importing  foreign  convict  guilty  of  misdemeanor,  153,  440 
killing  of,  by  servant,  ruies  of  common  law  relating  to,  abolished. . .  182 

(See  Master  and  Servant.) 
Master  aiitd  Servant: 

killing  of,  by  servant,  petit  treason,  abolished 182 

breaking  contract  of  hiring,  misdemeanor,  when  life  or  property 
endangered  thereby 678 

Materiality: 

of  testimony,  ignorance  of,  no  defense  to  prosecution  for  perjury. . .    90 

Mayhem.    (See  Maiming.) 

Mayor  of  City: 

to  be  notified  of  importation  of  foreign  convict  by  master  of  vessel.  •  158 

Measure  of  Punishment: 

prescribed  by  this  act 7 

Mbaburss.    (See  False  Weights  and  Measures.) 
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Medicine  :  Saonoir. 

practice  of,  without  license,  misdemeanor S56 

id. ,  under  fraudulent  diploma 356 

adulteration  of,  misdemeanor 407 

Meeting: 

religious,  disturbance  of,  misdemeanor 374 

id.,  disturbance  of  lawful 448 

Member  of  Legislatube.    (See  Legislature.) 

Merchandise: 

frauds  in  packing,  so  as  to  increase  weight,  how  punished 406 

Message: 

or  proclamation  of  executive  oi&cer,  publication  of,  felony •  674 

id.,  indictment,  where  found 674 

(See  Telegram.) 
Messenger: 

*  of  ambassadors,  etc.,  not  liable  to  punishment  in  this  state >  •    27 

mutilation,  etc.,  of  election  returns  by 649 

Metal  Knuckles.    (See  Dangerous  Weapon.) 

Meter: 

gas,  unlawful  interference  with,  misdemeanor 651 

Milch  Cow: 

keeping  in  unhealthy  place  and  feeding  on  impure  food 663 

(Bee  Skimmed  Milk.) 
Mile  Stone: 

or  board,  injury  to,  how  punished 639 

Military  Punishments: 

not  affected  by  this  Code 734 

Military  Stores: 

of  state,  seizure  of,  how  punished 484 

Milk: 

keeping  animal  giving,  in  unhealthy  place,  or  feeding  on  impure  food, 

misdemeanor 663 

"  impure  and  unwholesome  "  defined '....*•  669 

(See  Cruelty  to  Animals;  Skimmed  Milk.) 

Mineral  Water: 

using  stamped  bottles  for,  unlawfully 369-871 

Minister: 

solemnizing  unlawful  marriage,  guilty  of  misdemeanor 876 

(See  Ambassador;  Public  Minister.) 

Ministerial  Officers 114,  116,  116 

Minor: 

duty  of  persons  to  support 868 

solemnizing  marriage  of w 876 

convicted  of  felony,  to  be  sent  to  penitentiary 699 

may  be  sentto  Elmira  Reformatory 700 

under  twelve,  on  conviction  of  misdemeanor,  may  be  placed  in  charge 

of  suitable  person 718 

(See  Child.) 
Misappropriation  : 

by  public  officer,  felony 470 

by  county  treasurer,  how  punished 473 
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MiSGABBiAGB.    (See  Abortion;  Manslaughter.)  Bbotioh. 

MiSCELLANBOUB  ObDIES: 

enumerated 670-^76 

Mischief.    (See  Malicious  Mischief.) 

MiscHiEYOUB  Andcals: 

death  caused  by,  when  manslaughter 196 

Misconduct  of  Public  Officebs.    (See  Public  Officers.) 

MisDEiCEANOB  —  General  Provisions : 

division  of  crimes 4 

definition  of 6 

punishment  of 6,  18,    15 

no  accessories  to 31 

rescue  of  prisoner  charged  with 82 

escape  of  prisoner  charged  with 85 

id.,  aiding  escape 87,    88 

id.,  officer  aiding  such  escape 89 

concealing  escaped  prisoner  charged  with '91 

compounaing,  how  punished 125 

common  barratry  declared  a IdS 

contempt  of  court 143 

committing  prohibited  act  is 155 

entering  building  with  intent  to  commit  felony  is 505 

petit  larceny  declared  a 585 

aiding  commission  of. 682 

attempt  to  commit 685 

id. ,  how  punished 686 

conviction  of  felony  after 688,  689  - 

habitual  criminals 690 

concealing  birth  of  issue 698 

by  child  under  twelve 718 

Enumeration  of: 

abandoning  of  disabled  animal 656 

accessory  to  misdemeanor 682 

account,  officers  of  bank  overdrawing 600 

act  prohibiied  by  law 155 

of  intoxicated  ph3rsician. 857 

not  expressly  forbidden 675 

acting  after  challenge  allowed 144 

action,  buying  things  in,  for  suit 187 

acrobatic  exhibitions  without  net- work 884 

admitting  child  to  theatres,  dance-houses,  etc 290 

adoption  of  religious  belief,  compelling 278 

adulterating,  food,  liquors,  etc 407 

advertisement  of  lotteries 827 

affixing  advertisements  to  rocks,  buildings,  etc 643 

advising  railroad  employe  not  to  wear  uniform,  etc 425 

agricultural  fair,  entering  without  fee 446 

aid,  refusing  to  give  to  officer 12t 

aiding  escape,  etc.,  of  prisoner 87,    88 

misdemeanor ^ 682 

prize  fighting,  etc *. 458 

aiming  or  discharging  fire-arms 427 

allowing  dangerous  exhibitions  without  net-work 884 

escape  by  officer • 89 

inspection  of  deposition 145 

inspection  of  depositions  of  grand  jury 146 

masquerade  in  public  resorts 458 

name  to  be  used  by  attorney 149 

premises  to  be  usea  for  dangerous  exhibitions 427 
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ambulances  for  sick,  obstructing 432 

animals,  fighting  of 664 

carrying  in  cruel  manner 659 

cruelty  to,  on  railroad 663 

overloading,  starving,  etc 655 

abandoning  disabled 656 

selling  diseased 658 

driving  on  sidewalk 652 

driving  dangerous,  on  highway 640 

keeping  place  for  fighting 605 

in  pound,  neglecting  to  feed 657 

poisoning,  drugging,  etc 660 

racing 353 

racing  near  court-house 147 

apothecary  not  ]al)eling  drugs 40t 

appointment,  offering  reward  for 52 

receiving  rewartf  f or 63 

apparatus,  keeping  gambling 330 

arrest  without  authority j  19 

refusing  to  make 132 

rioter,  refusing  to 450 

of  dead  body 314 

assembly,  unlawful 451 

of  aisguiscd  persons 45S 

unlawful,  remaining  at  place  of,  after  warning 454-455 

asylum,  private  insane,  maintaining  without  license 445 

attempt  to  induce  witness  to  withhold  testimony 112 

to  induce  witn(3ss  to  give  false  testimony 113 

to  induce  challenge  to  duel 237 

to  extort  by  verbal  threat 560 

attorney  buying  demands,  etc.,  for  suit. 136 

allowing  name  to  be  used 149 

misconauct  of 148 

defense  of  criminal  by  partner 667 

auctions,  mock 443 

bad  company,  child  keeping 291 

bank,  insolvent,  receiving  deposits 601 

misconduct  by  officer  and  directors  of,  in  making  loans 595 

id. ,  guaranteeing  loans 599 

officer  overdrawmg  account 600 

barratry,  common 183 

bathing  place,  owner,  etc. ,  of,  neglecting  to  provide  life-saving 

apparatus 427 

bays,  dumping  refuse,  etc.,  into 444 

begging,  keepmg  bad  company,  etc.,  by  child 291 

belief,  compelling  adoption  of  religious 273 

bell,  neglect  to  ring  on  railroads,  etc 42L 

betting  on  horse  races,  etc 351 

on  prize  fight 460 

bill  of  lading  of  wrecked  property,  destroying 487 

birds,  animals,  etc. ,  fighting 664 

birth  of  child,  concealing 296 

body,  arresting  dead 314 

books  and  seal,  refusing  to  surrender  to  successor  in  public  office,    57 

borrowed  property,  selling,  etc 513 

bottles,  refilling,  etc.,  stamped 869 

keeping  unstamped,  with  intent  to  use 370 

bound  to  labor,  ordering  removal  from  state  by  judge,  of  person 

alleged  to  be 216 

breaking  Sabbath 26» 

bribe,  canal  o^c^r  acpeptlQg.  ..*.«' 481 


Index.  Ixxi 
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buUding,  entering  unlawfully 505 

leasing  for  lottery  purposes 333 

leasing  for  nuisance 388 

fixing  advertisements  to 64'^ 

burglar's  tools,  possessing 508 

buying  demands,  etc. ,  for  suit  by  attorney. 136 

id.,  by  justices  and  constables 137 

buying  pretended  titles  to  land 130 

canal  officer  accepting  bribe 481 

concealing  frauds 478 

car,  placing  passenger  before  freight 422 

riding  on  freight 426 

getting  on  while  in  motion 426 

obstructing  passage  of 426 

using  without  proper  platforms 423 

carriers,  common,  refusing  to  receive  passengers 381 

carrying  animal  in  cruel  manner 659 

slung  shots,  etc 410 

concealed  weapons 411 

causing  undue  pressure  of  steam 861 

cemeteries,  inlury  to  works  of  art  In 647 

certificates,  false,  bv  public  officer 163 

challenge,  acting  after,  by  grand  juror 144 

challenge  to  duel,  attempt  to  induce 237 

posting  person  for  failure  to 288 

cheating,  winning  at  play  by 339 

child,  admitting  to  theatres,  dance  houses,  etc 290 

begginff,  keeping  bad  company,  etc 291 

concealing  birth  of 296 

employing  in  theatres,  etc 292 

obstructing  officer  in  performance  of  duty  relating  to 293 

circulating  false  rumors  affecting  stock  market,  etc 435 

derk,  county,  omitting  to  publish  statement  required  by  law  . . .  474 
of  court,  allowing  inspection  of  deposition  returned  by  grand 

jury 146 

of  town,  neglect  to  return  names  of  constables  by 161 

allowing  inspection  of  deposition  by  persons  unauthorized. .  145 

of  weignmaster  making  false  entries 4i7 

coercing  person  by  threats  to  do  act 663 

collection  of  taxes,  revenue,  etc.,  obstructing  officer  in 475 

color,  excluding  persons  from  hotels,  conveyances,  theatres,  etc., 

on  account  or 383 

command  by  magistrate  to  make  arrest,  refusing  to  obey 122 

commission  of  act  prohibited  by  law 155 

committing  public  nuisance 887 

common  barratry 133 

common  carriers  refusing  to  receive  passengers 881 

communication  with  convicts 160 

compelling  adoption  of  religious  belief 273 

compounding  misdemeanor 125 

concealed  weapons,  carrying. 411 

concealing  birth  of  child 296 

effects  of  debtor 589 

frauds  by  canal  officer 478 

escaped  prisoners,  charged  with  misdemeanor 91 

persons  to  avoid  service  of  habeas  carpus,  etc 880 

substances  in  packages,  etc.,  defrauding  in  weights,  etc.,  by,  406 

treasure  trove 482 

condition,  previous,  excluding  persons  from  hotels,  theatres,  etc., 

onaccountof 883 

conflagrations,  violation  of  act  to  prevent 428 
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conspiracy lOS 

constables,  neglect  to  return  names  of 1  (>1 

buying  things  in  action  for  purposes  of  suit 137 

inducing  persons  to  place  demands  in  their  hands  for  suit.. . .  138 

contagious  disease,  exposing  self  or  another  to 434 

contempts  of  court  (enumerated) 143 

contents  of  telegram,  divulging 641 

contracts,  public  officer  interested  in 473 

conveyances,  fraudulent 5S6 

conveyances,  excluding  persons  from,  by  reason  of  race,  color,  etc.,  383 

convict,  foreign,  importm^ 440 

unlawful  communication  with 160 

corporations,  banking,  misconduct  of  officers  in  making  loans. . .  595 

id.,  officer  of,  overdrawing  account 60O 

id.,  officer  of,  guaranteeing  loans 590 

fraudulent  insolvency  of 606 

misconduct  in  declaring  dividends,  etc 594 

misconduct  of  directors  of 605 

officers  of,  making  false  reports,  etc 603 

counterfeiting  trade-marks 364 

county  clerk  omitting  to  publish  statement  required  by  law  ,  474 
court,  clerk  of,  allowing  inspection  of  deposition  returned  by 

grand  jury 146 

contempts  of 143 

court-house,  racing  animals  near 147 

cows,  milch,  keeping  or  feeding  in  improper  manner 662 

creditors,  receiving  property  transferred  in  fraud  of 589 

criminal,  defense  of,  by  the  partner  of  the  prosecuting  attorney.  667 

crops,  standing,  malicious  injury  to 646 

cruelty  to  animals,  by  overloading,  starving,  etc 655 

abandoning  disabled 656 

on  railroad 663 

in  general .-.  655-669 

cruelty  to  idiots,  lunatics,  etc 377 

custody  of  officer,  taking  property  from 83 

dangerous  exhibitions,  etc.,  allowing  without  net-work 884 

allowing  premises  to  be  used  for 427 

dead,  unlawful  dissection  of .309 

dead  body,  arresting 314 

debts,  railroad  officers  contracting  excessive 607 

debtor,  concealing  effects  of 589 

deceiving  witness 108 

declaring  dividends  unlawfully 594 

defacing  marks  on  wrecked  property. 373 

marks  on  logs  or  lumber - 373 

defending  criminal  by  partner  of  prosecuting  attorney 667 

defrauding  hotel  keepers 882 

in  weights,  etc 406 

delay  in  taMng  prisoner  before  magistrate 113 

delivering  written  threat  to  injure 559 

demands,  buying  by  attorney  for  suit 186 

demand,  constable  or  justice  indiicing  persons  to  sue 133 

of  return  of  fugitive  from  justice,  taking  reward  for  procuring,    51 

deposit,  insolvent  bank  receiving 601 

deposition,  allowing  inspection  of 145 

id, ,  returned  by  grand  jury 146 

depositing  filth,  etc.,  on  highway 431 

destroying  written  evidence 110 

invoice  or  bill  of  lading  of  wrecked  property 437 

detainer,  forcible  entry  and 465 

detention  of  wrecked  property  by  officer 374 
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directors  of  corporations,  misconduct,  etc 594 

id.,  in  making  loans. : 595 

id.,  in  general. 606 

disabled  animal,  abandoning 656 

selling 658 

discharge  of  duty,  resisting  officer  in 124 

id. ,  in  arrest  of  child,  etc  293 

discharge,  reconflning  persons  after,  lawful 879 

discharging  or  aiming  fire  arms 427 

id. ,  in  public  places 468 

disclosing  fact  of  indictment  being  found 156 

secrets  by  grand  juror 157 

depositions 1 145,  146 

disease,  exposing  self  or  another  to 434 

disguised  persons,  unlawful  assemblies 452 

disorderly  house,  keeping ' 322 

dissection  of  dead,  unlawful 809 

disturbing  session  of  legislature    60 

religious  meetings 274 

funeral 815 

lawful  meetings — 448 

dividends,  declaring  unlawfully 594 

dlvulginff  contents  of  telegram  641 

dredges  for  oysters 442 

driving  animals,  etc.,  on  sidewalk 652 

drugs,  apothecary  not  labeling 401 

drugging  persons  to  induce  them  to  enter  into  naval  or  militaiy 

service 447 

drugging,  poisoning,  etc.,  animals 660 

duel,  attempt  to  induce  challenge  to 237 

dumping  refuse,  etc.,  into  bays,  etc 444 

duty,  omission  of,  by  public  officer 49^  154 

neglect  of,  by  officer 117 

preventing  officer  from  doing 46 

resisting  officer  in  performance  of 47 

violations  of,  by  railroad  embloyes 424 

duties,  officer  selling  right  to  perform 54 

eavesdropping 436 

effects  of  debtor,  concealing 589 

emigrants,  frauds  on 626 

employe  of  railroad,  advising  not  to  wear  uniforms,  etc 425 

employes  of  railroad,  violation  of  duty  by 424 

employing  child  in  exhibitions,  theatres,  etc 292 

illiterate  engineer 7 418 

employment,  obtaining  by  false  letters,  etc 570 

endangering  life  by  refusal  to  labor 673 

life  or  health  of  minor 289 

engine,  steam,  mismanagement  of 3^2 

engineer,  acting  by  illiterate 419 

employing  illiterate 418 

intoxicated,  running  trains 4'-:0 

entering  agricultural  fair  grounds  without  paying  fee 44(1 

building  unlawfully 505 

entries,  false  by  clerk  or  weighmaster. 477 

entry,  forcible  and  detainer 465 

escape  of  prisoner,  aiding 87,  88 

officer  allowing  . .   89 

receiving  of  reward  hj  officer,  to  allow 115 

escaped  prisoners,  concealm^  or  harboring 91 

escaping  when  held  for  misoemeanor 85 
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evidence,  destroying  written j  10 

suppressing  by  threats,  etc  128 

excess  of  authority  by  officer  in  executing  search  warrant 120 

excluding  persons  from  hotels,  conveyances,  theatres,  etc.,  by 

reason  of  race,  color,  or  previous  condition 883 

executing  public  office  without  qualifying. 43 

execution  of  process,  resisting 457 

exhibitions,  allowing  dangerous  acrobatic,  etc.,  without  network,  384 

of  skill,  allowing  premises  to  be  used  for  dangerous 427 

theatres,  employing  child  in 293 

expiration  of  time  to  redeem,  pawnbroker  selling  before 855 

exposing  self  or  another  to  contagious  disease 434 

exposure  of  person 816 

extinguish  fires,  refusing  to 414 

extortion,  attempt  by  verbal  threats 660 

of  unlawful  fees 657 

to  prevent  libel 254 

failure  to  challen^,  posting  person  for . . .  • 238 

to  support  minor 288 

fair  grounds,  agricultural,  entering  without  paying  fee 446 

false  certificates  by  public  officer 163 

entries  by  clerk  or  weighmaster 477 

informatfon,  given  to  pilot 892 

labels  of  weight,  quality,  etc.,  marking  merchandise  with. .  438 

letters,  obtaining  employment  by  means  of 570 

reports,  officers  of  corporation  making 603 

rumors  affecting  stock  market,  etc.,  circulating 435 

statement  in  regard  to  taxes,  making 485 

testimony,  attempt  to  induce  witness  to  give 113 

weights  and  measures,  using 580 

weights,  etc. ,  possessing 681 

weights,  stamping 585 

fee,  entering  agricultural  fair  grounds  without  paying 446 

for  services  not  rendered,  officers  taking 5C 

officers  taking  unlawful 48 

unlawful  extortion  of 657 

feeding  or  keeping  milch  cows  in  improper  manner 663 

ferry,  running  without  license 416 

violating  recognizance  given  to  run 417 

fictitious  name  to  subscription  for  stock,  signing 590 

partnership,  name,  using 363 

fighting  animals,  birds,  etc 664 

id.,  keeping  place  for 665 

out  of  state 461 

filth,  etc. ,  depositing  on  highway 431 

finding  of  indictment,  disclosing 156 

fire  arms,  discharging  in  public  places 468 

discharging  or  aiming .' 427 

firemen,  interfering  with 445 

fires,  refusing  to  extinguish 414 

food,  adulterating 407 

unwholesome,  disposing  of 408 

sale  of  unstamped  imitation 430 

forbidden,  acts  not  expressly 676 

forcible  entry  and  detainer 465 

foreign  convict,  importing  158.  440 

frauu  of  insolvent  debtor 589 

in  limited  partnership '. 375 

canal  officer,  concealing. 478 

on  emigrants 626 
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fraudulent  conveyances 586 

insolvency  ojf  corporations 606 

freight  car,  placing  passenger  car  before 423 

riding  in 426 

fugitive,  taking  reward  for  procuring  demand  of  return 51 

funeral,   disturbing 315 

gambling  house,  persuading  to  visit 848 

keeping 343 

apparatus,  keeping 336 

allowing  by  officer  of  vessel 350 

gas  meters,  unlawful  interference  with 651 

getting  on  cars,  in  motion 426 

goods,  wrecked,  keeping 538 

grand  juror  acting  after  challenge  idlowed 144 

disclosing  secrets 157 

grand  jury,  allowing  inspection  of  depositions  of 146 

grounds,  fair,  entermg  without  fee 446 

guaranteeing  loaiis  by  officer  of  bank 5U9 

guarding  ice  cuttings,  neglect  in 429 

guests,  innkeepers  and  common  carriers  refusing  to  receive 881 

eunpowder,  keeping  imlawfuUy 389 

Mbeas  corpus,  avoiding  service  of  writ 380 

harboring  escaped  prisoners 91 

health  officer,  obstructing.   396 

laws,  violating 897 

Hell  Gate,  taking  a  vessel  through,  by  unlicensed  pilot 398 

high  seas,  sale  of  ticket  for  passage  on,  not  properly  filled  out. . .  625 

highway,  maintaining  nuisance  on 431 

depositing  filth,  etc.,  on 431 

driving  dangerous  animals  on 640 

running  horses  on 666 

horse  races,  etc.,  betting  on 351 

running  on  highway • 666 

hotel-keepers,  defrauding 382 

hotels,  excluding  persons  from,  by  reason  of  race,  color,  etc 383 

house,  keeping  disorderly 322 

Hudson  river,  using  nets,  weirs,  etc.,  in 433 

ice-cutting,  neglecting  to  guard • •  •  429 

idiots,  lunatics,  etc.,  cruelty  to 377 

illiterate  engineer,  acting 419 

engineer,  employing ; 418 

imitation  food,  sale  of  unstamped 430 

importing  foreign  convict 153,  440 

indecent  articles,  selling,  lending,  etc 318 

indictment,  disclosing  finding  of   156 

inducing  challenge  to  duel 237 

information,  false,  to  pilot 892 

injury,  malicious,  to  property 640 

to  standing  crops 646 

to  works  of  art,  etc 647 

innkeepers  refusing  to  receive  guests 381 

insane  asylum,  maintaining  without  license 445. 

insolvency  of  corporations,  fraudulent 606 

proceedings,  frauds  in 589 

insolvent  bank  receiving  deposits 601 

inspection  of  deposition,  allowing  by  clerk  or  magistrate 145,  146 

instituting  suit  in  name  of  another 158 

instruments,  recording  unacknowledged 164 

insuring  lottery  tickets 830 

advertising. 881 
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interfering  with  firemen,  etc 415 

with  navigation  by  dumping  refuse,  etc 444 

intimidating  members  of  legislature 63 

oflicer,  juror,  etc 127 

intoxicated  engineer,  etc.,  running  traina 420 

physician,  act  of 857 

intruding  into  public  offices 56 

on  lands,  unlawful 467 

invoice  of  wrecked  property,  destroying 437 

judge  ordering  removal  from  state 216 

junk  dealer  refusing  to  exhibit  stolen  property 854 

juror,  ^rand,  disclosing  secrets 157 

acting  after  challenge  allowed 144 

intimidating 127 

justice,  officer  doing  act  to  hinder 115 

justice  buying  things  in  action  for  suit 187 

inducmg  persons  to  place  demands  in  hands  for  suit 188 

keepers,  hotel,  defrauding 882 

keeping  disorderly  house 323 

lottery  office 829 

gambling  apparatus 386 

gambling  house,  etc 843 

stamped  bottles  with  intent  to  use 873 

gunpowder  unlawfully 389 

wrecked  goods 533 

office  for  unlawful  sale  of  passage  tickets 631 

milch  cows  in  improper  manner 666 

place  for  fighting  anmuils 665 

labels,  sale  of  poisons  without. . .  # 404 

marking  merchandise  with  false 438 

apothecary,  not  using . .  401 

labor,  ordering  removal  from  state  of  person  alleged  to  be  bound  to,  2 16 

endangering  life  by  refusal  to 673 

land  in  suit,  purchasing  from  person  not  in  possession 129 

buying  or  selling  pretended  titles  to 130 

taking  possession  of,  after  lawful  removal  from 466 

unlawful  intrusion  on 467 

landing  from  vessel  at  quarantine 898 

larceny,  petit 535 

lawful  meetings,  disturbing ' 448 

leasing  buildings  for  lottery  purposes 883 

for  gambling  purposes 843 

building  for  nuisance 888 

legislature,  mtimidating  members  of. 62 

disturbing  session  of 60 

refusal  of  witness  to  attend 68 

witness  refusing  to  testify  before 69 

letter,  opening  or  publishing  sealed ...642 

sending  threatening 557 

false,  obtaining  employment  by 570 

levy,  removing  property  to  prevent 587 

libel,  publication  of 243 

threat  to  publish 254 

extortion,  to  prevent 254 

license,  pawnbroking  without 853 

practicing  medicine  without 856 

running  ferry  without 416 

maintaming  private  insane  asylum  without 445 

life  endangering  by  refusal  to  labor «... 673 

life-saving  apparatus,  neglect  of  owners,  etc.,  to  provide  in  bath- 
ing place ; 427 
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limited  partnership,  frauds  in 875 

liquors,  adulterating 407 

literature,  obscene,  sending,  mailing,  etc 819 

loans,  misconduct  of  bank  officers  m  making 595 

guaranteeing  by  bank  officers 599 

logs,  defacing  marks  on 873 

lottery  tickets,  selling 826 

advertising ^ 827 

offering  property  for  sale  by 828 

keeping  office  for 829 

insuring  tickets 880 

advertisinfi;  insurance 831 

purposes.  Teasing  building  for 883 

lumber  or  logs,  defacing  marks  on 878 

lunatics,  idiots,  etc.,  cruelty  to 877 

magistrate,  delay  in  taking  prisoner  before 118 

allowing  inspection  of  depositions 145 

mailing  obscene  literature 819 

maintaming  nuisance  on  highway 481 

private  insane  asylum  without  license 445 

making  false  statement  in  regard  to  taxes 485 

malicious  injuries  to  property 640 

to  standing  crops 646 

maliciously  procuring  search  warrant 159 

service  of  process  on,  or  returnable  on  Saturday  ...  271 

market,  circulating  false  rumors  affecting 485 

marking  merchandise  with  false  labels 488 

marks  on  logs  or  lumber,  defacing 878 

id. ,  wrecked  property 872 

marriage,  solemnizing  unlawful 876 

masked  persons,  unlawful  assemblies  of 452 

masquerade,  public  resorts .* 458 

measures,  using  false 560 

medicine,  practicing  without  license 856 

meeting  of  legislature,  preventing 59 

id.,  disturbing 60 

id.,  lawful 448 

id.,  religious 274 

members  of  le^slature,  intimidating 62 

merchandise,  marking  with  false  labels 488 

meters,  unlawful  interference  with 651 

milch  cows,  keeping  or  feeding  in  improper  manner 662 

military  service,  drugging  persons  to  mduce  them  to  enter 447 

milk,  skimmed,  selling 489 

minor,  endangering  life  or  morals  of 284 

failure  to  support 288 

■    misconduct  of  attorneys 148 

by  directors  of  bank  in  making  loans,  etc 695 

id.,  in  declaring  dividends,  etc 594,  606 

misdemeanor,  aiding  to  commit 81,  682 

compounding 125 

escaping  when  held  for 85 

harboring  escaped  prisoner 91 

rescuing  prisoner  charged  with 82 

mismanagement  of  steam  engine 862 

mock  auctions 443 

mortgagor  of  personal  property  selling  secretly,  etc 571 

name,  attorney  allowing  use  of    149 

of  another,  institutmg  suit  in 158 

of  constables,  neglect  to  return 161 

partnership,  uiiing  fictitious 862 
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name,  fictitious  signing  to  subscription,  etc 590 

in  prospectus,  without  authority 593 

naval  service,  drugging  persons  to  enter  into i47 

navigation,  interfering  with,  by  dumping  refuse,  etc 444 

neglect  of  duty  by  officer 117 

to  return  names  of  constables 161 

to  ring  bell,  etc.,  on  railroads 421 

to  provide  life-saving  apparatus  by  owner,  etc.,  of  bathing 

place 427 

to  guard  ice  cutting 429 

to  feed  animal  in  pound 657 

nets,  weirs,  etc.,  using  in  Hudson  river 433 

network,  allowing  dangerous,  acrobatic,  etc.,  exhibitions  without,  384 

non-resident  removing  oysters '441 

nuisance  public,  committing 387 

leasing  building  for 8£k$ 

maintaining  on  hi^hwa^ 431 

oath,  public  officer  actmg  without 42 

obscene  literature,  sending,  mailing,  etc 319 

prints,  possessing,  etc 817 

obstructing  health  officer 396 

officer  in  collection  of  taxes,  revenue,  etc 475 

officer  in  performance  of  duty  relating  to  child 293 

•      passage  of  cars ^ 426 

officer  in  discharge  of  his  duty 124 

sick  ambulances 432 

obtaining  employment  by  false  letters,  etc 670 

offering  property  for  sale  by  lottery 828 

reward  for  appointment  to  office 52 

office  for  the  unlawful  sale  of  passage  tickets,  keeping 621 

intruding  into  public 56 

lottery,  keeping 329 

offering  reward  for  appointment  to 52 

receiving  reward  for  appointment  to 63 

refusal  to  surrender  seal  and  books  to  successor  in  public. . .  57 

executing  without  security  or  oath 42 

officer  allowing  escape ® 

of  banking  corporation,  misconduct  bv,  in  making  loans,  etc.,  595 

id.,  misconduct  in  declaring  dividends,  etc 594 

id.,  guaranteeing  loans 599 

id. ,  overdrawing  account 600 

oppressions  by 556 

canal,  accepting  bribe 481 

canal,  concealing  frauds 478 

taking  property  from  custody  of 83 

delaying  to  take  prisoners  before  magistrate 118 

detaining  wrecked  property 374 

doing  act  to  hinder  justice 115 

executing  search  warrant  with  unnecessary  severity  etc 120 

obstructing,  in  collection  of  taxes,  revenue,  etc 475 

obstructing,  in  discharge  of  duty  relating  to  chUd 293 

of  railroad  contracting  excessive  debts 607 

of  corporation  making  false  reports,  etc 603 

of  vessel  allowing  gambling 350 

intimidating 127 

making  arrests,  etc. ,  without  authority 119 

neglecting  duty 117 

personation  of 565 

preventing  from  doing  his  duty .' 46 

resisting  in  performance  of  duty 47,  124 

public,  acting  beloce  qualification    4 42 
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officer,  public,  false  certificates  by 463 

public,  interested  in  certain  contracts 473 

refusing  to  aid 121 

refusing  to  receive  prisoner 116 

omission  of  duty  by  public 154 

receiving  reward  for  omitting  duty 49 

receiving  reward  to  allow  escape 115 

seizing  property 119 

selling  right  to  perform  duties  of  his  office 54 

taking  fees  for  services  not  rendered 50 

taking  imlawf ul  fees 48 

taking  reward  for  procuring  demand  of  return  of  fugitive 

from  justice 51 

omission  of  duty  by  public  officer 49,  154 

opening  or  publishing  sealed  letters i 642 

oppression  by  officers  and  others 556 

ordering  removal  from  state  of  person  alleged  to  be  bound  to 

labor,  by  judge 316 

overdrawing  account  by  officer  of  banking  corporation 600 

overloading  passenger  vessel 359 

starving,  etc. ,  animals 655 

owners,  etc. ,  of  bathing  place  neglecting  to  provide  life-saving 

apparatus 427 

oysters,  removing  of,  from  waters  of  state  by  non-resident 441 

using  certain  dredges  for  catching 442 

packages,  defrauding  in  weights,  etc.,  by  concealing  substances 

in 406 

parks,  willful  injury  to  works  of  art  in 647 

partner  of  prosecutine  attorney,  defense  of  criminal  by 667 

partnership,  limited,  frauds  in 375 

using  fictitious  name 868 

passage  of  cars,  obstructing 426 

passage  tickets,  unlawful  sale  of 618 

keeping  office  for  the  unlawful  sale  of 621 

passenger,  innkeeper  and  common  carriers,  refusing  to  receive. .  381 

car,  placing  before  freight 422 

vessel,  overloading 859 

pawnbroker,  selling  before  time  to  redeem  has  expired,  etc 355 

acting  without  license 853 

performance  of  duty,  resisting  officers  in 47 

performances,  theatrical  on  Sunday 217 

person,  exposure  of 316 

personal  property,  mortgagor  of,  selling  secretly,  etc 571 

personating  officers,  etc 565 

persuading  another  to  visit  gambling  house 348 

petit  larceny 635 

physician,  intoxicated,  act  of 357 

pilot,  giving  false  information  to 392 

unlicensed,  taking  vessel  through  Hell  Gate 398 

platforms,  using  cars  without  proper 428 

play,  winning  at,  by  cheating 339 

poisons,  sale  of,  without  recording  name  of  purchaser 402 

sale  of,  without  label 404 

poisoninff,  drug^g,  etc.,  animals 660 

port  waraen,  acting  as,  without  authority 400 

possessing  burglars'  tools 508 

false  weights,  etc 581 

obscene  prints,  etc 317 

possession  of  lands,  taking,  after  lawful  removal  from 466 

purchasing  lands  in  suit  from  person  not  in 129 
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posting  person  for  failure  to  challenge 238 

pound,  neglecting  to  feed  animal  in 657 

practicing  medicine  without  license 356 

premises,  allowing  to  be  used  for  dangerous  exhibitions  of  skill,  427 

prescriptions  by  unauthorized  persons 405 

pressure  of  steam,  unauthorized 360,  361 

pretended  titles  to  land,  buying  or  selling 130 

preventing  levy,  removing  property  for  purpose  of 687 

officer  from  doing  his  duty 46 

witness  from  appearing Ill 

previous  condition,  excluding  persons  from  hotels,  theatres,  etc., 

on  account  of 383 

principals,  all  parties  to  a  misdemeanor  are 81 

prints,  obscene,  possessing,  selling,  etc 317 

prisoners,  rescuing 83 

aiding  escape  of 87,    88 

harboring  after  escape 91 

refusal  to  receive 116 

delay  in  taking  before  ma^strate 118 

private  insane  asylum,  maintaining  without  license 445 

prize  fighting,  aiding,  etc 458 

betting  on 460 

process,  maliciously  procuring  service  of  on,  or  returnable  on 

Saturday 171 

resisting  execution  of 457 

processions,  on  Sunday 276 

procuring  demand  of  return  of  fugitive  from  Justice,  taking 

reward  for,  by  officer 51 

search  warrant,  maliciously 159 

profane  swearing 256 

prohibited  act,  commission  of 155 

property  borrowed,  selling,  etc 572 

takm^  from  officers'  custody 83 

malicious  injuries  to 640 

offering  for  sale,  by  lottery 828 

removing  to  prevent  levy 587 

seizing  by  officer 119 

stolen,  pawnbroker  or  junk  dealer  refusing  to  exhibit 344 

transferred  in  fraud  of  creditors,  receiving 589 

wrecked,  destroying  invoice  or  bill  of  lading  of 437 

prosecuting  attorney,  defense  of  criminal  bjr  partner  of 667 

prospectus,  using  names  in,  without  authority 593 

public  nuisance,  committing 387 

leasing  building  for 388 

public  office,  refusing  to  surrender  seal  and  books  to  successor  in,    57 

intruding  into 56 

person  executing,  without  qualifying 42 

public  officers  acting  before  qualification 42 

omission  of  duty  by 49,  154 

false  certificates  by 163 

interested  in  certain  contracts 473 

public  place,  discharging  fire-arms  in 468 

public  resorts,  allowing  masquerade  in 453 

publication  of  libel 242 

id.,  threatening 254 

publishing  sealed  letter 642 

purchasing  lands  in  suit  from  person  not  in  possession 129 

qualification,  public  officer  acting  before 42 

quality,  marking  merchandise  with  false  labels  of 438 

quarantine,  landing  from  vessels  at 893 

regulations,  violating 395 
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quarantine,  ^oing  on  board  vessel  at 894 

race,  excluding  persons  from  hotels,  conveyances,  theatres,  etc., 

by  reason  of. 383 

races,  horse,  betting  on 351 

racing  animals 352 

id. ,  near  court-house 147 

railroad,  cruelty  to  animals  on 663 

violations  of  duty  by  employes 424 

illiterate  engineer 418 

intoxicated  employes 420 

advising  employes  not  to  wear  uniform,  etc 425 

officers  contracting  excessive  debts 607 

neglect  to  ring  bell  on 421 

receiving  deposits  by  insolvent  bank 601 

property  transferred  in  fraud  of  creditors 6*^9 

reward  by  officer  for  omitting  duty 49 

id. ,  for  making  appointment  to  office 53 

recognizance  given  to  run  ferry,  violating 417 

reconflning  persons  after  lawful  discharge 379 

record  of  names  of  purchasers  of  poisons,  etc.,  refusal  to  exhibit,  403 

recording  name  of  purchaser,  sale  of  poisons,  etc.,  without 402 

recording  unacknowledged  instruments 164 

refilling,  using,  etc.,  stamped  bottles 369 

refuse,  throwmg  into  streams 390 

dumping  into  bays,  rivers,  etc 444 

refusal  of  omcer  to  receive  prisoner 116 

of  witness  to  testify  before  legislature 69 

of  witness  to  attend  legislature 68 

to  exhibit  record  of  names  of  purchasers  of  poisons,  etc. . . .  403 
to  exhibit  stolen  property  by  junk  dealers  or  pawnbrokers. .  354 

to  labor,  endangering  life  by 673 

to  receive  guests  or  passengers  by  inn-keepers  and  common 

carriers 381 

to  aid  officer 121 

to  arrest  rioter 456 

to  extinguish  fires 414 

to  make  arrest  when  commanded  by  magistrate 122 

to  surrender  seal  and  books  to  successor  in  public  office 57 

religious  belief,  compelling  adoption  of 278 

religious  meetings,  disturbing 274 

remaining  at  place  of  unlawful  assembly  or  riot,  after  warning,  454,  455 

removal  irom  lands,  taking  possession  after  lawful 466 

from  state  of  person  alleged  to  be  bound  to  labor,  judge 

ordering 216 

of  property  to  prevent  levy 587 

removing  oysters  from  waters  of  state  by  non-resident 441 

reports,  false,  officers  of  corporations  making 603 

rescuing  prisoner 82 

resisting  execution  of  process i 457 

officer  in  discharge  of  his  duty 124 

officer  in  performance  of  duty 47 

resorts,  public,  allowing  masquerade  in 453 

return,  neglect  to  return  name  of  constables 161 

revenue,  obstructing  officer  in  collection  of 475 

reward  for  appointment  to  office,  offering  of 52 

id.,  receiving 53 

for  prociu'ing  demand  of  return  of  fugitive  from  justice,  tak- 
ing of,  by  officer 51 

receiving  of,  by  officer  for  omitting  duty 49 

id.,  to  afiow  escape 115 

riding,  in  freight  car.  : 420 

6 
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right  to  perform  duties  of  office,  selling  by  officer 5*i 

riot,  remaining  at  place  of,  after  warning 454,  455 

rioter,  refusing  to  arrest 456 

rioting 450 

rivers,  bays,  etc.,  dumping  refuse,  etc.,  into 444 

rocks,  affixing  advertisements  to W3 

rumors,  circulating  false 433 

running  ferry  without  license 416 

horses  on  highway 666 

Sabbath  breaking 269 

sale  of  right  to  perform  duties  of  office,  by  officer 54 

of  pretended  titles  to  land 130 

of  indecent  articles 318 

of  lottery  tickets 836 

before  time  to  redeem  has  expired,  by  pawnbroker 355 

of  poisons  without  recording  name  oi  purchaser 403 

id.,  refusal  to  exhibit  record  of 403 

of  poison  without  label 404 

of  unstamped  imitation  food 430 

of  skimmed  milk  without  informing  purchaser 489 

of  borrowed  property 572 

of  personal  property  secretly,  etc.,  by  mortgagor 571 

of  passage  tickets,  unlawful 618 

of  ticket  for  passage  on  high  seas  not  properly  filled  ou^ 625 

of  disabled  animab €58 

seal  and  books,  refusing  to  surrender  to  successor  to  public  office,    57 

sealed  letter,  opening  and  publishing 642 

search  warrant,  execution  of,  by  officer,  with  unnecessary  severity,  120 

procuring  maliciously 159 

security,  public  officer  acting  without 42 

secrets,  disclosing  by  grand  juror 157 

seizing  property  by  officer 119 

sending  obscene  literature    319 

written  threat  to  injure 559 

service  not  rendered,  officer  taking  fees  for 50 

of  process  on,  or  returnable  on  Saturday,  maliciously  pro- 
curing   271 

of  habeas  corpus,  concealing  persons  to  avoid 380 

military  or  naval,  drugging  persons  to  induce  them  to  enter 

into 447 

session  of  legislature,  disturbing 60 

setting  fire  to  woods  negligently 413 

sick  ambulances,  obstructing 432 

sidewalk,  driving  animals  on 652 

signing  fictitious  name  to  subscription 590 

skimmed  milk,  selling  without  informing  purchaser 439 

slung  shots,  making  or  selling. 409 

carrying 410 

solemnizing  unlawful  marriage ' 376 

stamped  bottles,  refilling,  using,  etc 869 

keeping  with  intent  to  use 370 

stamping  false  weights 585 

standing  crops,  injury  to 646 

starving  animals 655 

state,  removing  oysters  from  waters  of,  by  non-resident 441 

fighting  out  of 461 

statement  reouired  by  law,  omission  of  county  clerk  to  publish,  474 

false,  making  in  regard  to  taxes,  etc 485 

steam,  causing  undue  pressure  of 860,  861 

engine,  mismanagement  of 862 

stock  market,  circulating  false  n^mors  affecting 435 
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stock,  signing  fictitious  name  to  subscription  for 590 

stolen  property,  junk  dealer  or  pawnbroker  refusing  to  exhibit,  854 

^treams,  throwing  tar,  refuse,  etc.,  into  890 

streets,  throwing  dangerous  substances  into 661 

subscription  for  stock,  signing  fictitious  name  to 590 

successor  in  public  office,  refusing  to  surrender  seal  and  books  to,    57 

suit,  buying  demands  for 136,  187 

justice  or  constable  buying  things  in  action  for  purposes  of,  137 
constable  or  justice  inducing  persons  to  place  demands  in. . .  138 

in  name  of  another,  institutmg 158 

Sunday,  service  of  process  on 271 

processions,  etc.,  on 276 

theatrical  performances  on 277 

supporting  minor,  failure  in 288 

suppressing  evidence  by  threats,  etc 128 

surrender,  books,  etc.,  to  successor 57 

swearing,  profane 256 

taking  possession  of  lands  after  lawful  removal  from 466 

taking  property  from  officer's  custody 83 

taking  usury 378 

tar,  throwing  into  streams 890 

taxes,  making  false  statement  in  regard  to 485 

obstructing  officer  in  collection  of 475 

telegram,  divulging  contents  of 641 

testimony,  inducing  witness  to  give  false 112 

inducing  witness  to  withhold 112 

theatres,  excluding  persons  from,  by  reason  of  race,  color,  etc. .  883 

admitting  child  to 290 

employing  child  in 292 

performances  in,  on  Sunday 274 

things  in  action,  buying  for  suit 136,  137 

threat,  coercing  person  to  do  act  by 653 

suppressing  evidence  by 128 

verbal,  attempt  to  extort  by 560 

to  pubUsh  libel 254 

written,  to  injure,  delivering  or  sending 559 

throwing  dangerous  substances  into  streets,  etc 661 

throwing  tar,  refuse,  etc.,  into  streams 890 

ticket  for  passage  on  high  seas  not  properly  filled  out,  sale  of . . . .  62o 

lottery,  advertising  insurance  of 331 

lottery,  insuring 330 

id., selling 326 

passage,  unlawful  sale  of 618 

titles  to  land,  buying  or  selling  pretended 130 

tools,  burglar's,  possessing 508 

town  clerk,  neglect  to  return  names  of  constables 161 

trade-marks,  counterfeiting,  etc 864 

trains,  running  by  illiterate  and  intoxicated  engineer,  etc. . .  418,  419 

420 

treasure  trove,  concealing 482 

trial,  deceiving  witness  on 108 

unacknowledged  instruments,  recording 164 

unauthorized  persons,  allowing,  to  inspect  deposition  by  clerk  or 

magistrate 140 

pressure  of  steam 365 

uniform,  etc. ,  advising  railroad  employes  not  to  wear 425 

wearing  without  risht 425 

unlawful  fees,  taking  of,  by  officer 48 

communication  with  convicts    160 

dissection  of  dead 309 

•  marriage,  solemnizing 376 
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unlawful  assemblies 451 

intrusion  on  lands 467 

sale  of  passage  tickets 618 

fees,  extortion  of 557 

unlawfully  entering  building 503 

unlicensed  pilot,  taking  vessel  through  Hell  G^ate 398 

unnecessary  severity  by  officers  in  execution  of  search  warrant. .  120 

unstamped  imitation  food,  sale,  etc. ,  of ^  4;$0 

unwholesome  food,  etc.,  disposing  of 408 

using  stamped  bottles 36U 

cars  without  proper  platforms 423 

nets,  weirs,  etc. ,  in  Hudson  river 433 

certain  dredges  for  catching  oysters 442 

false  weights  and  measures 580 

names  in  prospectus,  etc.,  without  authority 593 

usury,  taking 878 

verbal  threats,  attempt  to  extort  by 56<) 

vessel  at  quarantine,  going  on  board 394 

taking  through  Hell-Gate  by  unlicensed  pilot 398 

landing  from,  at  quarantine » .  393 

officer  of,  allowing  ^mbling 350 

passenger,  overloading 359 

violating  quarantine  regulations 3i*5 

health  laws 397 

recognizance  given  to  run  ferry 417 

duty  by  railroad  employes 424 

act  to  prevent  conflagrations ^8 

warning,  remaining  at  place  of  riot  or  unlawful  assemblage 

after 454,  455 

warrant,  maliciously  procuring  search 159 

search,  executing  with  unnecessary  severity. 120 

weapons,  carrying  concealed 411 

wearing  uniform  without  right 435 

weighmaster  making  false  entries 477 

weight,  defrauding  in 406 

using  false 580 

possessing  false 581 

stamping  false 585 

marking  merchandise  with  false  labels  of 438 

weirs,  using  in  Hudson  river 433 

winning  at  play  by  cheating 839 

winning  upwards  of  twenty-five  dollars 341 

witness  refusing  to  attend  legislature 68 

refusing  to  testify  before  legislature 69 

on  trial,  deceiving Iu8 

preventing  from  appearing Ill 

inducing  to  give  fiilse  testimony 113 

inducing  to  withhold  testimony 113 

woods,  setting  fire  to,  negligently 413 

works  of  art,  willful  injury  to,  in  parks,  cemeteries,  etc 647 

wrecked  property,  defacing  marks  on 373 

destroving  invoice  or  bill  of  lading  of 437 

keeping,  secreting,  etc 538 

detention  of,  by  officer 374 

written  evidence,  destroying 110 

threat  to  injure 559 

MlgFORTUNB: 

death  caused  by,  excusable 203 

Missilb: 

throwing  at  railway  train,  punished 635 
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intent  to  restore  stolen  property  not  sufficient  for 549 

when  defendant  has  a^eaay  been  punished  for  same  act  as  contempt 

of  court 681 

of  offense  committed  before  this  Code  takes  effect 719 

(See  Punishment.) 
Mock  Auction: 

of  certain  property,  misdemeanor 443 

sale  of  property  by,  how  punishable 574 

obtaining  money  or  property,  or  signature  to  written  instrument  by, 

criminal 574 

id.,  on  conviction  auctioneer's  license  forfeited,  and  forever  disquali- 
fied from  receiving  license 574 

Monet.    (See  Counterfeit.) 

Moneyed  CoRPORATiONa.    (See  Corporations.) 

Monument: 

of  boundary,  injury  to,  how  punished • 699 

in  cemetery,  injury  to,  misdemeanor 647 

MOBALS: 

public  conspiracy  to  conmiit  act  injurious  to,  misdemeanor 168 

(See  Public  Morals;  Child.) 
MoBBiD  Propensttt: 

to  commit  crime,  when  no  defense 28 

Mortgage: 

of  lands  under  adverse  possession 181 

selling,  secreting,  etc.,  personal  property  covered  by,  misdemeanor. .  571 

Municipal  Corfobationb: 

charter  and  laws  relating  to,  not  affected  by  this  Code 725 

(See  Cities.) 
Murder: 

species  of  homicide 180 

proof  of  death  required 181 

m  first  degree,  defined 183 

in  second  degree,  defined 184 

id.,  killing  in  duel 185 

punishment,  first  degree 186 

id. ,  second  degree 187 

Muheum: 

malicious  injury  to  articles  in 648 

Mutilation: 

of  public  records,  criminal 94 

id.,  by  certain  officers,  felony 114 

of  election  returns,  etc.,  felony 649 

(See  Maiming.) 
Mutual  Loan  Company: 

unlawful  to  keep  gambling  apparatus  in  or  about  building  of 886 


N. 

Name: 

attorney  allowing  use  of  his,  in  actions 149 

id,,  when  allowable 150 

bringing  action  in  another's 158 

fictitious  copartnership 868 
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Nakcotio: 

rape  of  female  under  influence  of 278 

Natitbal  Scbnsbt*  • 

defacing  of 643 

Nature: 

crime  a^inst,  defined .\  SOS 

id.,  punishment 303 

Navigation: 

obstruction  of,  is  public  nuisance 885 

interfering  with,  by  throwing  ashes,  refuse,  etc.,  into  waters,  misde- 
meanor  444 

(See  Quarantine.) 

Nbolbct,  Nboligbncb,  Negligent: 

terms  defined sub.  2,  718 

Neglect: 

of  public  officer  to  execute  process 116 

(See  Officer.) 
Net: 

imlawful  use  of,  in  Hudson  river,  misdemeanor 438 

Nbwspafer: 

liability  of  editors,  etc.,  for  publication  of  Vbel 246 

id.,  what  mav  be  shown  in  defense 246 

report  of  official  proceedings  in,  prosecution  for  libel  not  allowed 

unless  actual  malice  be  proved 247 

id. ,  does  not  apply  to  heaaings,  etc 248 

indictment  for  libel  in,  where  found 249,  250 

id.,  place  of  trial  may  be  changed  by  supreme  court 249,  252 

id.,  trial  in  one  county  only 251 

New  Yobk  County: 

misconduct  of  officers  drawing  jurors 76 

New  Yobk  State  Refobicatobt: 

male  convicts  for  felony,  between  sixteen  and  thirty  years  of  age, 

may  be  sentenced  to 700 

id.,  do  not  lose  right  to  vote 710 

Night-tike  : 

term,  as  used  in  reference  to  crime  of  arson,  defined 492 

id.,  in  reference  to  burglary 600 

Nitbo-Glycerine  : 

unlawful  keeping  of,  misdemeanor 389 

careless  use  of,  how  punished 389 

Non-besidbnt: 

indictment  for  libel  against,  in  newspaper,  where  tried 250 

of  state  planting  and  removing  oysters,  etc.,  from  waters  of  this  state, 
misdemeanor 441 

Novembeb: 

sentences  of  convicts  to  expire  between  March  and 697 

Nuisance: 

public,  lottery  declared 324 

public,  defined 885 

gaming  apparatus  is  public 388 

(See  Public  Nuisance.) 

Nubse: 

production  of  pretended  heir  by,  felony 151 
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Oath:  '  Sionon. 

term  defined 97 

irregularity  in  administering,  no  defense  to  prosecution  for  perjury. .  97 

Oath  of  Office: 

public  officer  acting  without  having  taken,  guilty  of  misdemeanor.. .  43 

id.,  forfeits  his  right  to  the  office 42 

Objects: 

of  this  Code 7 

Obscbnb  Abticles: 

possessing,  selling,  lending,  etc.,  misdemeanor 818 

id. ,  mailing,  expressing,  etc 819 

seizure  and  destruction  of 820 

Obscbnb  Literatubb.    (See  Obscene  Articles.) 

Obstbuction*. 

placing  on  railway,  how  punished G85 

(See  Navigation;  Highway;  Officer.) 

OBTAiNiKa  Ck)OD6.    (See  False  Pretenses.) 

Offense: 

committed  before  this  Code  takes  effect,  not  affected. 719 

id.,  except  where  punishment  is  mitigated 719 

(See  Second  Offense;  Crima) 

Offense  against  Public  Justice: 

conspiracy 108,  171 

Office.    (See  Forfeiture.) 

Offices: 

ambassador,  etc.,  exemption  of 27 

public  officer  acting  before  qualification 42 

id.,  acts  of  de  facto  officer  valid 48 

executive  officer,  bribery  of 44 

id. ,  asking  or  receiving  bribe 45 

id.,  intimidation  of,  by  threats,  etc 46 

id. ,  resisting,  in  discharge  of  duty 47 

id. ,  taking  unlawful  fees 48 

id.,  taking  reward  for  deferring  action,  etc 49 

id.,  taking  fees  for  services  not  rendered 60 

taking  fees  in  extradition  cases 51 

selling  appointments  to  office 52,  53 

selling  official  rights 54 

refusing  to  surrender  books,  etc.,  to  successor 57 

administrative,  provisions  relating  to 58 

legislative,  preventing  meeting,  etc 59,  60 

id  ,  compelling  adjournment  of 61 

id.,  intimidating  members  of 62 

id.,  coercing  to  do  act 63 

id.,  bribery  of  members  of 66 

id.,  members  receiving  bribes 67 

id. ,  forfeiture  of  office  on  conviction 70 

judicial,  bribery  of 71 

id.,  accepting  bribe 72 

id.,  juror,  referee,  etc.,  misconduct  of 73 

id.,  accepting  bribe 74 

id. ,  infiuencmg  improperly 75 

drawing  jurors,  misconduct  of 76 
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having  charge  of  jurors,  misconduct  of 77 

public,  punishment  for  bribery  of 78 

rescue  of  prisoner  from 83 

taking  property  from 83 

allowmg  escape 89 

id. ,  forfeits  office 90 

ministerial,  mutilating  records 114 

id.,  fraudulent  appropriation  by 114 

id.,  permitting  escape 115 

id.,  refusing  to  receive  prisoner 116 

neglect  to  perform  duty  by 117 

delaying  to  take  prisoner  before  magistrate 118 

arresting  without  authority 119 

refusing  to  aid,  in  arrest,  etc 121 

resistance  of,  in  discharge  of  duty * .  124 

intimidation  of 127 

buying  demands  for  suit,  etc 137,  183 

id. ,  forfeiture  of  office  for 189 

grand  juror  acting  after  challenge 144 

magistrate  disclosmg  depositions 145 

clerk  of  court  disclosing  depositions 146 

omission  of  duty  by 154 

judge,  juror,  district  attorney,  disclosing  fact  of  indictment 156 

grand  luror  disclosing  proceedings 157 

town  clerk,  neglect  to  return  names  of  constables 161 

falsely  certifying  record  of  convey ance»  etc 163,  163 

recording  instrument  not  acknowledged 164 

auditing  and  paying  fraudulent  claims '. 165,  166 

homiciae  by,  when  justifiable 304 

judge,  or  other  public,  issuing  warrant  for  remove  of  persons  from 

state 216 

duty  to  enforce  laws  against  gaming .• 349 

unlawfully  detaining  wrecked  property 374 

obstruction  of,  by  not 450 

canal,  C9ncealing  fraud 478 

canal,  accepting  bribe 481 

of  corporation,  selling  false  or  forged  certificates,  paper,  etc 518 

id.,  larceny  by 538 

extortion  and  oppression  by. 556 

id. ,  taking  unlawful  fees 357 

id. ,  attempts  to  extort ' 560 

false  personation  of 565 

obtaining  employment  by  false  letters. 570 

of  corporations,  fraudulently  selling,  issuing,  etc.,  stock,  certificates, 

etc 691 

id.,  fraudulently  Increasing  capital  stock,  etc 592 

id.,  misconduct  of  directors ' 594 

of  bank,  misconduct  of 595 

id  ,  pledging  bank  notes 597 

id. ,  issuing  excessive  circulation 598 

id.,  guaranteeing  notes,  etc 599 

id.,  overdrawing  account ...» 600 

id. ,  receiving  deposits  in  insolvent  banks 601 

id.,  corporation  frauds  in  accounts 602 

id.,  publishing  false  reports 608 

id. ,  fraudulent  insolvency 605 

of  moneyed  corporation,  violation  of  duty  by 606 

of  railroad,  contracting  excessive  debt 007 

of  corporation,  presumed  to  have  knowledge  of  its  affairs 609,  610 

id.,  failing  to  give  notice  of  service  of  papers 613 
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director  *  *  defined  " 614 

of  society  for  prevention  of  cruelty  to  animals,  powers  of 668 

(See  Public  Officer.) 

Official  Misconduct: 

of  public  officers,  how  punished 470,  485 

(See  Public  Officers.) 

Oleomargabinb.    (See  Imitation  Food.) 

Omission: 

of  duty  by  public  officer,  misdemeanor 116,  117,  154 

killing  of  person  by,  homicide 179 

to  perform  duty,  not  punishable  when  such  act  performed  by  another,  684 
(See  Act  or  Omission;  Refusal  to  Labor.) 

Onondaga  Salt  Wobkb: 

injuries  to,  how  punished 483 

Opening.    (See  Letters;  Telegrams.) 

Operator.    (See  Telegram.) 

Oppression: 

by  public  officer,  or  person  pretending  to  be  such,  defined 556 

is  a  misdemeanor 556 

(See  Extortion.) 
Orchard : 

entering  with  intent  to  take  fruit,  etc 640 

Order: 

changing  place  of  trial  on  indictment  for  libel,  to  be  filed 249 

Organization: 

of  corporations,  frauds  in 693 

Otbrsbers  of  Poor: 

to  receive  penalties  for  violation  of  law  prohibiting  theatrical  per- 
formances on  Sunday 277 

person  of  habitual  criminal  subject  to  supervision  of 691 

Overt  Act  : 

when  necessary  to  constitute  conspiracy 171 

Owner: 

of  vessel  must  suppress  gaming 850 

Owner  or  Lessee: 

of  theatre,  allowing  its  use  for  theatrical  performance  on  Sabbath, 
guilty  of  misdemeanor 277 

Ownership: 

of  building,  what  necessary  to  constitute  arson 495 

Oysters: 

planting  and  removal  of,  from  waters  of  this  state  by  non-resident, 

misdemeanor 441 

using  certain  dredges  for,  forbidden 442 

unlawful  removal  or  injury  to,  punished 646 
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Packagbs:                                                                                                           8Knov. 
stamping  false  tare  on,  misdemeanor 585 

Painter: 

trade-mark  of,  defined 866 

Papers.    (See  Books  and  Papers.) 

Parades  and  Pbogebsions: 

in  cities,  on  Sunday,  regulated S76 

Pardon: 

of  habitual  criminal,  effect  of 693 

id.,  conviction  after,  effect  of 69S 

Parents: 

correction  of  children  by 203,  223 

abandoning  child,  guilty  of  felony 287 

failing  to  support  child,  misdemeanor 288 

Parks:    (See  I*ublic  Parks.) 

Parties: 

to  crime,  how  designated • ^ 

principal  defined 29 

accessory  defined 30 

to  misdemeanor,  all  principals 31 

accessories  to  felony,  how  punished 32 

id. ,  extent  of  the  punishment 33 

Partner: 

using  name  of  fictitious,  misdemeanor 363 

fraud  in  affairs  of  limited  partnership,  misdemeanor 375 

of  district  attorney  not  to  aid  in  defense  of  prosecution,  w^hen 670 

Partnership: 

limited,  fraud  in  affairs  of,  misdemeanor 375 

Passage  Ticket: 

forgery  of 616 

ready  to  be  issued,  larceny  of 536 

id. ,  valuation  of,  how  ascertained 546 

persons  authorized  to  sell- 615,  616 

sale  of,  by  authorized  agents,  restricted 616 

selling  orders,  certificates,  etc. ,  for,  forbidden 617 

punishment  for  violation  of  law 618 

id.,  of  persons  conspiring  to  violate  law 619 

id.,  may  be  convicted  of  conspiracy 620 

unauthorized  offices  for  sale  of,  declared  disorderly  houses 621 

id.,  punishment  for  keeping 621 

owners,  consignees,  pursers,  etc. ,  may  sell 623 

id.,  station  masters,  conductors,  etc 623 

for  voyage  on  high  seas,  what  to  contain 624 

id. ,  violation  of  last  section,  misdemeanor 625 

certain  sales  of,  to  emigrants  forbidden 626 

term  *'  company  "  defined 627 

Passenger: 

refusal  by  carrier  to  convey,  misdemeanor 881 

(See  Emigrants.) 

Passenger  Vessel: 

overloading  of,  misdemeanor 359 
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Pawnbboeebs:  Bbotion. 

acting  without  license  guilty  of  misdemeanor 853 

id.,  refusing  to  exhibit  stolen  goods 354 

id.,  selling  article  pledged  before  time  to  redeem  has  expired 355 

id.,  refusing  to  disclose  name  of  purchaser 355 

Pawning: 

borrowed  property,  misdemeanor 572 

Peace: 

conspiracies  against,  by  persons  out  of  state,  how  punished 169 

(See  Public  Peace;  Breach  of  Peace.) 
Penal  Code: 

tiUe 1 

effect 2 

objects  of 7 

rule  for  construction  of 11,  718 

application  of,  to  prior  offense 719 

not  to  affect  civil  rights  existing 720 

does  not  affect  military  punishments 724 

statutes  unaffected  by 725 

statutes  repealed  by 726 

when  to  take  effect 727 

when  deemed  to  have  been  enacted 727 

Penal  Discipline: 

act  punishable  by,  a  crime 3 

Penal  Statute: 

rules  of  construction  of,  not  applicable  to  this  act 11 

Penalty: 

for  removing  person  from  state 215 

imposed  on  judge  for  ordering  removal 216 

imposed  for  cruelty  to  animals,  to  be  paid  to  American  Society  for 
Prevention  of  Cruelty  to  Animals  668 

Penetration: 

sexual,  what  sufficient  to  constitute  rape 280 

id.,  crime  against  nature 304 

Penitentiaby: 

misdemeanor  punishable  by  imprisonment  in 15 

female  convicts  to  be  sent  to 698 

People: 

forfeitures  of  property  to,  for  crime,  abolished 710 

Pebjuey: 

defined 96 

false  swearing  (a) 96 

competent  official  (&) 96 

ille^l  court  (c) 96 

arbitrators  (rf) 96 

willful  and  corrupt  (e) 96 

materiality  (/) 96 

knowledge  {g) 96 

immateriality  (A). . . ; 96" 

false  testimony  (t) 96 

want  of  knowledge  ij) 96 

exemption  from  execution  (A;) 96 

justifying  bail  (0 96 

subscribing  witness  (m) 96 

extra  judicial  (n) 96 


xcii  Indbx. 

Pebjurt —  Continued,  SMnos. 

protest  (o) 90 

indictments  for  (p) 96 

before  inspectors  (g) 96 

falsity  of  oath  must  be  proved  (r) 96 

defect  of  proof  («) 96 

information  and  belief  (4) 96 

soliciting  another  to  commit  (8)    96 

irregularity  in  swearing  no  defense 97 

oath  administered  irregularly  (a) 97 

duly  sworn  if)) 97 

not  appearing  before  officer  (c) 97 

erroneously  taken  oath  id) 97 

requisites  to  valid  oath  («) 97 

irre^larity,  incompetency  of  witnesses 98 

id.,  Ignorance  of  materiality  of  testimony  given 99 

when  deposition  deemed  complete 100 

in  stating  what  is  not  known  to  be  true 101 

summary  committal  of  witness  for 102 

id.,  witnesses  may  be  bound  to  appear 103 

id.,  papers,  etc. ,  may  be  detained .• 104 

materiality  of  oath  (a) 99 

want  of  knowledge  {b) 99 

materiality  inferred  (c) 99 

single  witness  insufficient  to  convict  of  subornation  of  (6) 105 

inciting  or  soliciting  another  (c) 105 

attorney  procuring  false  deposition  {d) 105 

subornation  of,  defined 105 

punishment  of,  regulated 106 

offering  false  written  evidence 107 

deceiving  a  witness 108 

§reparing  false  evidence 109 

estroying  evidence 110 

preventing  appearance  of  witness Ill 

inciting  another  to  swear  falsely \\% 

bribing  witness  to  swear  falsely 113 

testimony  of  defendant  taken  on  former  examination  may  be  given 

in  evidence  against  him  on  trial  for 712 

Pbbson  : 

punishable  for  crime  designated 16 

act  done  to  prevent  injury  to,  justifiable 26 

crimes  against,  enumerated 179 

injury  to,  when  maiming 206 

id. ,  by  self,  felony 207,  208 

indecent  exposure  of,  misdemeanor 316 

act  injurious  to,  not  expressly  forbidden,  misdemeanor 675 

id. ,  committed  out  of  state 676 

of  habitual  criminal  subject  to  supervision  of  magistrates,  etc. 691 

term  includes  corporation  state  government,  etc 718 

(See  Disorderly  Person.) 
Personal  Injttry  : 

act  done  to  prevent,  justifiable 26 

Personal  Property  : 

unlawful  taking  of,  when  robbery • 224 

injury  to 654 

term  defined 718 

(Bee  Property.) 
Personating  Ofeioer  : 

misdemeanor 119 
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PkTIT  LaRCEKT  .  BlOTZOH. 

defined 583 

is  misdemeanor 585 

conviction  for  crime  after  punishment 688 

Petit  Treason  : 

rules  of  common  law  relating  to,  abolished • 182 

Physical  Ability  : 

of  infant  under  fourteen,  must  be  proved  before  conviction  for  rape,  279 

Physician  : 

causing  death  by  reason  of  intoxication,  guilty  of  manslaughter  in 
second  de^ee 200 

practicing  without  diploma,  or  on  fraudulent  diploma,  guilty  of  mis- 
demeanor   356 

intoxicated,  negligent  acts  by,  misdemeanor 857 

use  of  certain  instruments  by,  lawful .-.  821 

Pier  : 

malicious  injury  to,  how  punished 689 

Pile  ; 

malicious  injury  to,  how  punished 689 

Pilot  : 

person  acting  as,  through  Hell  Gate,  without  license,  guilty  of  mis- 
demeanor   898 

id.,  except  on  coasting  steamers 899 

Pipe  : 

gas  or  water,  injury  to,  how  punished 689 

Pistol.    (See  Firearms.) 

Place  of  Amttsbment  : 

masquerade  in,  not  allowed  458 

Place  of  Imprisonment  ; 

female  convicts 698 

male  convicts 699 

Elmira  Reformatory 700 

must  be  specified  in  sentence 705 

Place  of  Trial.    (See  Trial) 

Platforms  : 

on  cars,  how  to  be  constructed : 428 

Pleasure  Ground.    (See  Parks.) 
Pledginq  : 

borrowed  property,  misdemeanor 673 

Plural  Number  : 

includes  in,  singular sub.  11,  718 

singular  includes sub.  11,  718 

Poison: 

administering,  assault  in  first  degree 217 

administered  by  intoxicated  physician,  liability 857 

mingling  with  food,  drink,  etc. ,  misdemeanor 858 

record  of  sales  of,  to  be  kept 402 

selling  without  label,  misdemeanor 404 

administering  to  animals,  misdemeanor 660 
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Police  Officers  ;  Sbotiiii. 

duty,  to  enforce  laws  against  gaming 849 

id.,  punishment  for  neglect 349 

false  personation  of 565 

(See  Officers.) 
Policy  : 

lotteries,  keeping  place  for  sale  of 844 

(See  Lottery;  Gaming.) 
Pollution  : 

of  streams,  etc.,  misdemeanor 300 

Pools : 

keeping  place  for,  and  selling,  punished 851 

(See  Gaming.) 
Poor: 

damages,  fines,  etc.,  imposed  for  violating  laws  against  gambling  to 
be  paid  to 340,  841 

Port  Wardbn  : 

acting  as,  without  authority,  misdemeanor 4(X) 

POBBBSSION  : 

of  certain  dangerous  weapons,  presumptive  evidence  of  intent  to  use,  411 

of  counterfeit  plate  with  mtent  to  use 511 

of  false  weights,  etc.,  when  criminal 5S1 

Postage  Stamps  : 

forgery  of 517 

Posting  Bills  : 

of  advertisements  on  real  property  or  appurtenances  without  con- 
sent  643 

Premeditation  : 

killing,  being  with,  murder  first  degree 183 

id.,  without,  second  degree 184 

Prescriptions  : 

medical,  who  may  prepare 406 

Presentation  : 

of  false  and  fraudulent  claims,  to  public  officers,  felony 673 

President  of  the  United  States  : 

publication  of  false  message  or  proclamation  of,  felony 674 

Presumptions  : 

of  responsibility  for  acts 17 

of  innocence  of  child  under  seven,  conclusive 18 

id.,  of  child  of  age  of  seven  and  under  twelve 10 

id.,  may  be  removed  by  proof 10 

of  intent,  inflicting  injury  of  maiming  is 306 

publication  of  libel  deemed  malicious 244 

id.,  except  for  reports  of  official  proceedinffs  in  newspaper 247 

id. ,  and  privileged  communications  (See  Libel.) 253 

of  burning  to  constitute  arson 491 

id. ,  inhabited  building 494 

of  intent  to  use,  arising  from  possession  of  false  weights  and  measures,  581 
that  director  of  corporation  has  knowledge  of  affairs  of  corporation,  609 

id.,  assent  to  illegal  acts 610,  611 

that  advertisements  affixed  on  rocks,  waJls,  etc.,  were  so  affixed  by 
order  of  owner,  etc.,  of  article  advertised 644 
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Prbteitdbd  Heir:                                                                                 Sbotion. 
production  of,  or  representation  as,  felony 151 

Pbbteksb.    (See  False  Pretense.) 

Prevention  op  Cruelty  to  Animals.    (See  Cruelty  to  Animals.) 

Previous  Condition  of  Servitude.    (See  Civil  Rights. ) 

Principal: 

in  crime,  defined 29 

in  misdemeanor ^ 31 

not  necessary  to  prove  conviction  of,  on  trial  for  receiving  stolen  goods,  651 

Prior  Offenses: 

not  to  be  affected  by  this  Code 719 

Prisoner: 

rescuing  of  criminal 82 

escaping,  may  be  retaken ' 84 

id.,  to  complete  his  term 84 

id.,  guilty  of  felony,  when ' 85 

id. ,  of  misdemeanor,  when 85 

escaping  from  state  prison  or  attempt,  guilty  of  felony 86 

aiding  escape  of,  criminal 87,  88 

id.,  allowing  escape  of 89 

id.,  harboring  or  concealing  escaped 91 

term  defined 93 

Private  Insane  Astluk: 

maintaining  without  license,  forbidden 445 

Privilege  of  Witness.    (See  Witness;  Evidence.) 

Privileqed  Communication: 

defined .• 258 

presumed  not  to  be  malicious 25<j 

Privy  Seal: 

forgery  of 611 

Prize  Pightinq: 

defined/  misdemeanor 458 

challenge  to,  defined   459 

betting,  stakeholding  or 460 

out  of  st-ate,  how  punished 461 

out  of  state,  where  indictment  for  may  be  found 463 

arrest  of  parties  about  to  engage  in  .   463 

id.,  bail  or  commitment  on 464 

Prorable  Cause: 

maliciously  procuring  search  warrant  without,  is  a  misdemeanor 159 

Proceedings: 

prosecution  for  libel  not  allowed  for  publication  of  official,  unless 
actual  malice  proved 247,  248 

Procedure: 

in  criminal  cases,  how  regulated 8 

Process: 

acting  without,  misdemeanor 119 

resistance  to  process  in  case  of  insurrection,  felony 123 

disobedience  or  resistance  to,  misdemeanor 124,  143 

homicide  justifiable  in  overcoming  resistance  to 204 

assault  to  prevent  execution  of,  is  assault  in  second  degree 218 

service  of,  on  Sabbath,  forbidden 268 
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Pbocess  —  ChrUinued.  Bsonos. 

id.,  on  person  obsenring  Saturday 271 

id.,  misdemeanor  to  serve 271 

resistance  to  execution  of,  misdemeanor 457 

forgery  of,  how  punished 511 

Pbocessions  and  Parades: 

in  cities,  on  Sunday,  regulated 276 

Proclamation: 

publication  of  false,  of  executive  officers,  felony 674 

id.,  indictment  where  found 674 

Producb: 

severance  of,  from  realty,  larceny 537 

willful  injury  to,  how  punished 640 

Profane  Swearino: 

defined 255 

punishment  for 256,  257 

summary  conviction  for 257 

penalties  for,  how  collected 258 

Proof.    (See  Burden  of  Proof.) 

Propensity.    (See  Morbid  Propensity.) 

Property: 

stolen  out  of  state,  persons  bringing  into  the  8tat«  may  be  punished,    16 

misdemeanor  to  take  from  officer 83 

id.,  or  to  destrov  or  injure 83 

conspiracy  to  cheat  or  defraud  another  out  of,  a  misdemeanor 168 

no  forfeiture  of,  for  suicide - 178 

stolen,  refusal  of  pawnbroker  or  iunk  dealer  to  exhibit,  misdemeanor,  354 

of  state,  concealing  of,  etc.,  misdemeanor 483 

burning  of  one's  own,  arson 4W5 

severance  of  fixtures  from  real,  larceny 537 

wrecked,  keeping  of,  misdemeanor 588 

lost,  keeping  of,  when  larceny 539 

purchase  of,  by  false  verbal  pretense  as  to  ability  to  pay,  not  criiQinal,  544 

of  another  not  to  be  retained  to  offset  demands  against  hini.  ^  ••  > 548 

borrowed,  or  leased,  when  may  be  sub-let * 572 

burning  of,  to  obtain  insurance 575,  578 

used  for  religious  worship,  injury  to,  felony 650 

malicious  injuries  to  certain  kinds,  defined  and  punished 635-654 

valuable,  exposing  to  destruction  by  refusing  to  labor,  misdemeanor,  673 

act  injuring,  not  expressly  forbidden,  is  misdemeanor 675 

id.,  committed  out  of  state , 676 

forfeiture  for  crimes,  abolished 710 

term  defined sub.  10,  718 

Prosecution: 

of  crimes  committed  before  this  act  takes  effect 8 

id.,  after 2 

manner  of,  how  regulated 8 

Prospectus: 

unauthorized  use  of  names  in,  misdemeanor 508 

Prostitution: 

compulsory,  how  punished 28t 

abduction,  for  purposes  of 283 

seduction  under  promise  of  marriage 284 

child  frequenting  house  of,  how  punished 291 

keeping  house  of *^a>.». # 822 
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Pboxbst.    (Bee  Ship's  Protest) 

Public  Dbcbnct:  Saorzov. 

offense  to,  public  nuisance 385 

act  outraging,  not  expressly  provided  for  by  law,  how  punished 675 

id.,  committed  out  of  state 676 

Public  ^unds: 

creating  false  rumors  in  regard  to,  how  punished 48$ 

Public  Health  : 

conspiracy  to  injure,  misdemeanor 168 

act  injurious  to,  misdemeanor 675 

id.,  committed  out  of  state 676 

Public  Justice  : 

offenses  against 71-167 

bribery  and  corruption 71-81 

rescues 8^88 

escapes  and  aiding  therein 84-93 

forging,  mutilating,  etc.,  public  records. » 94-95 

perjury  and  subornation  of  perjury 96-106 

falsifymg  evidence 107-118 

miscellaneous  offenses  against 114-167 

Public  Library:         « 

malicious  injury  to  books  and  articles  in 648 

Public  Meeting: 

unlawful  to  keep  gambling  apparatus  near 386 

Public  Ministers.    (See  Ambassadors.) 

Public  Morals: 

act  injurious  to,  not  expressly  forbidden,  how  punished 675 

id. ,  committed  out  of  state 676 

Public  Nuisance: 

lottery  declared  to  be  a 324 

keeping  gaming  apparatus  is 3:18 

racing  horses  declared 353 

defined .-...   .885 

offense  to  public  decency  is 885 

id.,  obstructing  lake,  river,  etc 885 

creating  unequal  damage 886 

committing,  maintaining  or  refusing  to  remove,  misdemeanor 887 

id .,  allowing  use  of  premises  for 888 

keeping  gunpowder  unlawfully 889 

throwing  tar  in  public  waters 890 

carrying  on  offensive  trade  near  highway 481 

Public  Officer: 

executing  office  without  having  taken  oath  or  giving  security  is  guilty 

of  misaemeanor 43 

id.,  and  in  addition  forfeits  office 42 

id. ,  does  not  affect  validity  of  his  acts 48 

person  bribing,  punishable  by  fine  or  imprisonment 44 

asking  or  receiving  bribe,  how  punished 45 

attempt  to  prevent,  from  performing  duty,  misdemeanor 46 

person  resisting,  guilty  of  misdemeanor 47 

taJcing  unlawful  fees 48 

receiving  reward  for  omitting  duty 49 

taking  fees  for  services  not  rendered 50 

receiving  fee  for  procuring  demand  of  return  of  fugitive  from  justice,  51 

person  offering  reward  for  appointment  as 58 
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Public  0¥¥iCB,B,^C<mUrmed. 

id.,  and  on  conviction  forfeits  office 53 

selling  right  to  perform  bis  official  powers 54 

id.,  and  conviction  disqualifies  him  from  holding  any  office 54 

id.,  and  appointments  so  made,  are  avoided  by  conviction 55 

person  acting  as,  without  right 56 

refusing  to  surrender  seal,  books,  etc. ,  to  his  successor 57 

includes  administrative  as  well  as  executive  officers 58 

judicial  bribeiy  of,  a  felony 71 

accepting  bribe 72 

bribery  of,  other  felony 78 

mutilation,  etc. ,  of  records  by,  felony 114 

id. ,  fraudulent  conversion  of  money,  etc 114 

permitting  escapes  or  hindering  justice 115 

neglecting  to  receive  prisoner. 116 

neglecting  to  perform  duty 117 

delaying  to  take  prisoner  before  magistrate 118 

actin^^  without  authority 1 19 

resisting  or  obstructing,  misdemeanor 124 

intimidating 187 

grand  juror  acting  after  allowance  of  challenge 144 

omission  of  duty  by 154 

disclosing  fact  of  indictment  found 156 

disclosing  secrets  of  grand  jury 157 

false  certificate  of  recording  deeds,  felony 162 

id. ,  other  false  certificates,  misdemeanor 168 

id.,  recording  without  acknowledgment 164 

false  audit  of  claims  by,  felony 165-166 

homicide  by,  when  justifiable. .   204 

may  use  force,  when 223 

misappropriation  of  money  by,  felony 470 

id. ,  falsifying  accounts 470 

other  violations  of  law  by  misdemeanor 471 

id.,  interested  in  certain  contracts 473 

id.,  obstructing  in  collecting  taxes,  etc 475 

oppression  by,  under  color  of  office • .  556 

extortion  bv,  illegal  fees,  etc 557 

presenting  fraudulent  claims  to,  felony 672 

suspended  on  sentence  to  state  prison 707 

laws  relating  to  suspension  of,  not  affected  by  this  Code 723 

Public  Park: 

obstructing,  etc. ,  public  nuisance 385 

injuring  certain  animals  in 640 

removal  of  flowers,  etc.,  from,  misdemeanor 647 

Public  Peace: 

crimes  against,  enumerated 448-469 

act  endangering,  misdemeanor 675 

id.,  committed  out  of  state 676 

Public  Property: 

injury  to  canals,  felony 479 

id. ,  drawing  off  water 480 

injury  to  salt  works 488 

seizing  military  stores 484 

Public  Prosecutok.    (See  District  Attorney.) 

Public  Records: 

unlawfully  mutilating,  removing,  destroying,  etc. ,  criminal 94 

procuring  forged  instruments,  etc.,  to  be  filed,  registered  or  recorded, 
felony 95 
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Public  Rbcobds  —  GonlintLed,  Sioriov. 

offering  false  in  evidence,  criminal 107 

id. ,  preparing  for  use  as  evidence 109 

mutilation,  etc.,  of,  by  officer,  felony 114 

stealing  of,  grand  larceny 531 

Public  Waters: 

adulteration  of,  misdemeanor 890 

preventing  or  interfering  with  navigation  in,  misdemeanor 444 

Publication  : 

of  false  report  of.  proceedings  in  court  is  a  criminal  contempt  and 

misdemeanor 148 

of  fair  report  allowed -. 143 

of  false  rumors,  affecting  stocks,  bonds,  etc.,  how  punished 435 

of  contents  of  letter  or  telegram,  when  misdemeanor 642 

of  false  message,  proclamation,  etc.,  of  executive  officers  of  states,  etc.,  674 

id. ,  indictment  for,  where  found 674 

(See  Publication  of  Libel.) 
Publication  of  Lebbl: 

misdemeanor 242 

deemed  malicious 248 

when  justified 24H 

when  excused 243 

charge  of,  how  sustained 245 

editors,  managers,  etc. ,  chargeable  with 24H 

id.,  what  mav  be  shown  in  defense 246 

prosecution  for,  cannot  be  maintained  against  editors,  reporters,  etc., 

for  fair  report  of  official  proceedings 247 

id.,  unless  actual  malice  be  proved 247 

id.,  does  not  apply  to  headings,  etc 248 

threatening,  a  misdemeanor 254 

id.,  extorting  money  to  prevent 254 

(See  Libel.) 
Publibheb.    (See  Newspaper.) 

PuNismfENT: 

measure  of,  prescribed  by  this  Code 7 

legal  conviction  must  precede 9 

sections  of  Code  declaring,  devolves  duty  on  courts  to  impose 12 

between  certain  limits,  how  determined 14 

for  misdemeanors  not  specially  prescribed  by  law 15 

persons  liable  to,  enumerated 16 

not  to  be  inflicted  on  idiots,  lunatics,  etc 20 

ambassadors,  etc.,  not  liable  to 27 

of  accessory  to  felony 83 

of  omiasion  of  duty  by  officers  154 

of  act  prohibited  by  statute 155 

mitigation  of 549 

for  receiving  property  in  false  character 564 

of  acts  where  no  punishment  is  prescribed 675 

for  acts  committed  out  of  state 676 

of  act  punishable  under  different  provisions  of  law 677 

of  act  punishable  under  foreign  law 678 

of  act  punishable  also  as  a  contempt 680 

mitigation  of,  in  latter  case 681 

of  accessory,  rule  for 682 

omission  to  perform  act,  performed  by  another,  not  liable  to 684 

of  attempts  to  commit  crime 686 

of  person  committing  one  crime  in  attempt  to  commit  another 687 

of  second  offenses 688,  689,  693 

of  habitual  criminal 69U 
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Punishment  —  Continued,  bxcnoM . 

on  two  or  more  convictions. 694,  69U 

when  maximum  is  not  fixed 696 

sentence,  how  limited 697 

place  of  female  convict 698 

id.,  males  and  minors 699 

id.,  in  Elmira  Reformatory '. 700 

id.,  in  houses  of  refuge 701 

id.,  in  county  jail 702 

id.,  in  penitentiary  or  state  prison 70:; 

id.,  in  state  prison 704 

id.,  to  be  specified  in  sentence,  etc 705 

by  fine,  limit  of • 706 

or  offense  committed  before  taking  effect  of  this  Code 719 

military,  not  affected  by  this  Code 724 

PURCHASB: 

of  property  by  verbal  false  pretense,  not  criminal 544 

a 

Qualification: 

public  officer  acting  without 42 

id.,  forfeits  right  to  office 42 

Quarantine  Laws: 

refusal  to  anchor  vessel,  submit  to  inspection  and  remain  at  quaran- 
tine, how  punished 891 

giving  false  information,  landing  passengers  without  authority,  etc. . .  992 

id.,  passengers  landing,  or  unlading  vessel  without  leave 39S 

goinj5  on  board  vessel  at  quarantine 394 

leaving  quarantine  without  permission 395 

obstructing  health  officer  in  performance  of  Ms  duty 396 

violating  health  laws  in  other  cases 897 

Quay: 

malicious  injury  to,  how  punished 689 

B. 

Rabbit: 

injuries  to,  in  parks,  cemeteries,  etc -  640 

(See  Animal.) 
Race.    (See  Civil  Rights.) 

Racing: 

near  court-house 147 

of  boats 198 

of  horses  on  Sunday * 265 

near  religious  meetings 275 

keeping  booth  for  sale  of  pools 351 

a  public  nuisance , 85'1 

upon  highways 666 

Raffle.    (See  Lottery.) 

Railboad  Corporation: 

contracting  excessive  debts  by 607,  608 

Railroads: 

ejection  of  passengers  from  oars 223 

(See  Passage  Tickets.) 


{ 
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Kail  WAT.    (See  Common  Carrier.)  Bsotzom. 

employment  of  engineer  unable  to  read,  misdemeanor 418 

id.,  such  engineer  not  to  act 419 

intoxicated  employes  of,  misdemeanor  to  act 420 

failure  to  whistle,  ring  bells,  etc 421 

putting  passenger  car  before  baggage  car 422 

platform  of  cars,  how  to  be  constructed 423 

violation  of  duty  by  officers,  employes,  etc.,  misdemeanor 424 

employes  to  be  uniformed 426 

id.,  misdemeanor  to  advise,  etc.,  not  to  wear  uniform 425 

wearing  uniform  of  employe  without  authority,  misdemeanor 4'i5 

riding  on  cars,  etc.,  without  authority 426 

street,  obstruction  of  cars  on 426 

stealing  passenger  tickets  of 586 

id.,  value  of,  how  ascertained 546 

fare  of  emigrants  not  to  exceed  one  and  one-half  cents  per  mile 626 

willful  injuiy  to,  how  punished 685 

altering,  etc.,  lights  ana  sif^als 688 

transportation  of  animals  m  cruel  manner  forbidden 659-668 

(See  Emigrants.) 

Railway  Car.    (See  Car.) 

Rapb: 

defined - 278 

of  infants,  idiots,  etc 278 

punishment  of 278 

no  connection  of  defendant  if  under  fourteen  unless  physical  ability 

proved 279 

what  perpetration  constitutes 280 

evidence  required  to  convict  of 288 

(See  Abduction.) 
Real  Pbofbrtt: 

buying  lands  in  suit,  misdemeanor 129 

id.,  pretended  title  to 180 

under  adverse  possession,  may  be  mortgaged 181 

unlawfully  certifying  record  of  conveyance  of,  felony 162 

id.,  unlawfully  recording,  misdemeanor 164 

leasing  for  lottery  purposes,  misdemeanor 888 

id. ,  for  gambling  purposes 848 

leasing  lor  public  nuisance,  misdemeanor 888 

forcible  entry  on,  misdemeanor 465 

retaking  possession  of,  after  lawful  ouster 466 

squatting  upon,  in  cities,  etc 467 

severence  of  fixtures  from,  larceny 587 

setting  fire  to  fixtures  and  appurtenances 687 

affixing  advertisement  to,  without  consent,  how  punished 648 

injury  to 654 

leasing  for  fighting  animals,  etc 665 

term  defined 718 

Reason: 

what  defect  of,  excuses  crime 20,    21 

Reasonable  Doubt: 

proof  of  death  beyond,  required  to  convict  of  murder  or  manslaughter,  181 

id.,  fact  of  killinff  hj  defendant 181 

intent  to  destroy  Duilding  must  be  shown  beyond,  to  constitute  arson,  490 
misdemeanor  to  possess  false  weights,  etc.,  unless  intent  not  to  use 
appears  beyond 581 

RjBGAFTnRB: 

of  escaped  prisoner 84 


oil  Indsx. 

Receipt.    (See  Warehouse  Receipt;  Bill  of  Lading.) 

RscBiYEii:                                                                                               Sktsw. 
conversion  of  trust  funds  by,  larceny 541 

Receiving: 

Property  transferred  in  fraud  of  creditors 588 
ead  bodies,  unlawfully  disinterred 812 

Receivino  Stolen  Property: 

out  of  state,  knowingly,  how  punished 540 

offense  of,  defined 550 

punishment  for , 550 

not  necessary  to  aver  in  indictment  for,  or  on  trial  for,  that  principal 
has  been  convicted 551 

Recognizance: 

may  be  taken  for  witness  to  answer  indictment  for  perjury 102 

id.,  witnesses  may  be  bound  to  appear 108 

Recommendation  : 

person  obtaining  appointment,  etc. ,  by  means  of  false  or  forged  letters 
of,  misdemeanor 570 

Record: 

of  will  or  conveyance,  forgery  of • 511 

Recording  : 

of  filing  false  instruments 05 

Records  : 

stealing  of,  grand  larceny,  second  degree 531 

(See  Public  Records.) 
Referee: 

bribery  of,  a  felony 71 

id.,  conviction  forfeits  office  and  disqualifies 72 

corrupi  conduct  of,  misdemeanor  . . . , 78 

accepting  bribe,  guilty  of  felony 72,  74 

improperly  influencing,  misdemeanor 75 

Reformatory,  Elmira  : 

certain  convicts  maybe  sent  to 700 

id. ,  do  not  lose  right  to  vote 711 

Refuge,  House  of  : 

convict  under  sixteen  may  be  sent  to 701 

convicts  do  not  lose  right  to  vote 711 

Refusal  : 

to  appear  before  le^slature 68 

to  testify  before  legislature 69 

to  receive  prisoner  into  custody 116 

of  public  officer  to  perform  duty 116 

to  aid  officer  in  arresting  or  retaking  escaped  prisoner,  etc.,  misde- 
meanor    121 

to  testify,  criminal  contempt . .  148 

to  remove  public  nuisance,  misdemeanor 387 

to  extinguish  dangerous  fire,  misdemeanor 414 

to  aid  in  suppression  of  riots  and  unlawful  assemblies,  misdemeanor,  451 

to  kill  disabled  animals,  criminal 658 

to  labor,  endangering  life,  valuable  property,  etc.,  by,  misdemeanor,  678 

Relatives: 

homicide,  justifiable  in  defense  of 206 

threat  to  publish  libel  against,  misdemeanor 254 


•  •• 
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BsijGiouB  Belief:                                                                                 Saonoir. 
compelling  adoption  of,  misdemeanor 872 

Religious  Corporation: 

keeping  gambling  apparatus  near,  misdemeanor 836 

Rbligious  Liberty: 

crimes  against 255,  277 

Religious  Practiceb: 

preventing  performance  of,  misdemeanor 278 

Religious  Worship: 

disturbance  of,  misdemeanor 274 

id.,  acts  constituting 275 

injury  to  property  used  in,  felony 650 

Remedies: 

existing  when  this  Code  takes  effect,  not  affected  by  it 720 

civil,  preserved 722 

Remission  of  Fine- 

imposed  on  trustees,  etc. .  for  conversion 548 

Removal: 

of  indictments  in  case  of  libel 249 

of  bodies  for  burial  in  other  states  not  restricted 307 

of  convicts  from  one  prison  to  another 705 

(See  Dead  Body.) 
Removal  from  Office 

act  punishable  by,  a  crime 8 

proceedings  for,  not  affected  by  this  Code 723 

Repeal: 

of  acts  and  parts  of  acts  inconsistent  with  this  Code 726 

Report: 

of  proceedings  in  court,  when  allowed 148 

id.)  false  or  inaccurate,  contempt 143 

Reporter.    (See  Newspaper.) 

Rbscue: 

of  prisoner  held  on  charge  of  felony,  a  felony 82 

otherwise,  a  misdemeanor 82 

of  property  from  custody  of  officer,  a  misdemeanor 83 

of  prisoner  in  county  declared  in  insurrection 128 

Reservoir: 

poisoning  of,  misdemeanor 858 

Resident: 

indictment  for  libel  in  newspaper  against,  where  to  be  found 249 

id.,  for  libel  against  non-resident 250 

Resist  ance: 

to  a  statute  when  it  is  levying  war 40 

to  process  of  court,  misdemeanor 143 

executive  officer  in  performance  of  duty 47 

of  execution  of  process  in  county  declared  in  insurrection 128 

of  order  or  process  of  court  is  criminal  contempt 143 

to  execution  of  process,  misdemeanor -. 457 

Resolution: 

compelling  legislature  to  act  on,  felony 68 

of  legislature,  felony  to  alter 64 
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Rbtubns.    (See  Election  Returns.) 

Rbtenue:                                                                                                      Sscnos. 
obstructing  officer  in  collection  of,  misdemeanor 476 

Rbvbntjb  Stamps: 

forgery  of 517 

Rights.    (See  Civil  Rights.) 

Riot: 

homicide  justifiable  in  lawful  suppression  of 204 

defined 449 

punishment  of 450 

remaining  present  at  place  of,  after  warning,  misdemeanor 454,  455 

refusal  to  aid  in  suppression 456 

resistance  to  execution  of  process 457 

RrvER: 

obstructing  passage  on,  public  nuisance 885 

(See  Hudson  River;  Navigation;  Nuisance.) 
Robbery: 

defined 234,  225 

force  or  fear  must  be  employed 226 

id. ,  employed  to  escape  not  sufficient 225 

degree  of  force  immaterial 226 

taking  property  secretly,  when 227 

in  first  degree,  defined 228 

in  second  degree,  defined 229 

in  third  degree,  defined 230 

punishment  of,  first  degree 231 

id.,  second  degree 232 

id.,  third  degree 233 

force  essential  (a) 224 

extortion  (J) : 224 

sn  a  tching  ( <? ) t 224 

corpus  dmcti (c) 224 

intent  (tf) 224 

indictment  (/) 224 

what  force  necessary  (g) 224 

degree  of,  not  material  {h) 225 

ownership  of  property  (a) 228 

robbery  defined  {h) 228 

at  common  law  {e) 228 

Rout.    (See  Unlawful  Assembly.) 

Rtjles: 

of  construction  of  this  act 11 

id.,  of  terms  used  in  this  Code 718 

Rumors.    (See  False  Rumors.) 

RuTTKEBS.    (See  Emigrants;  Passage  Tickets.) 


S. 

Sabbath  BREAKma: 

defined 260 

(See  Sabbath  Day.) 

Sabbath  Day: 

certain  acts  prohibited  on 258 

' '  breaking  "  of »  defined 260 

includes  time  from  midnight  to  midnight 261 
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Sabbath  Day — Continued,  ^  Sscrioir. 

acts  forbidden  on,  enumerated 262 

servile  labor  prohibited  on 363 

persons  observing  another  day  may  show  it  in  defense  of  prosecution 

for  "  breaking^' 264 

public  sports,  hunting,  fishing,  racing,  gaming,  noise,  etc.,  prohib^ 

ited  on 265 

id.,  trades,  manufactures,  etc 266 

id.,  sales,  traffic,  etc 207 

id. ,  exceptions 287 

service  of  process  on,  prohibited 268 

id.,  exceptions 268 

**  breaking,"  a  misdemeanor 269 

id.,  punishment  for. . . ! 269 

commodities  exposed  for  sale  on,  forfeited 270 

id.,  seizure  on,  forfeiture 270 

maliciously  procuring  services  of  process  on  Baturday  on  persons 

who  observe  it  as  the  Sabbath,  a  misdemeanor 271 

processions  and  parades  regulated  on 276 

id. ,  forbidden,  punishment 276 

theatrical  performances,  etc.,  forbidden  on 277 

id.,  violation,  a  misdemeanor    277 

id.,  penalty,  to  whom  paid 277 

Sales,  CBDnNAL: 

appointments 52-68 

official  rights 54 

lands  in  suit. .  ^ , 129 

pretended  titles  to  land 180 

claims  for  collection 186,  187,  188 

persons  to  labor 214 

articles  on  Sunday 267 

drugs,  etc.,  to  produce  abortion 297 

indecent  prints,  books,  etc 317 

indecent  articles 818 

lottery  tickets,  pools  on  races,  etc 851 

pledges,  prematurely 855 

stamped  bottles,  etc 869 

drugs  without  label 401 

poison  without  recording 403 

poison  without  label    404 

by  false  weight 406 

adulterated  food,  etc 407 

tainted  or  spoiled  food 408 

dangerous  weapons 409 

imitation  food 430 

skimmed  milk 489 

mock  auctions 448 

shares,  stock,  etc.,  by  officer. 518 

counterfeit  money 527 

mortgaged  property  571 

by  false  measures,  etc 580 

fraudulent  conveyances 586 

of  bank  notes  by  officer 597 

passage  tickets  by  runners,  etc 616 

id.,  not  properly  filled  out,  etc 625,  636 

property  covered  by  biU  of  lading  or  receipt 683 

diseased  animals 658 

&ALT: 

throwing  of,  on  streets,  railroad  tracks,  etd.,  prohibited 661 


cvi  Indbx. 

Salt  Wobks:  •  8«cnoH. 

at  Onondaga,  injuries  to,  how  punished 483 

Saltpetre.    (See  Salt.) 

Salvage : 

detaining  wrecked  property,  after  payment  of,  misdemeanor 374 

SAin>  Club.    (See  Dangerous  Weapon.) 

Saturday : 

personal  observance  as  Sabbath 264 

maliciously  procuring  service  of  process  on,  or  returnable  on,  niisde- 
meanor 271 

Savings  Bank.    (See  Banking  Corporation.) 

Scholar: 

lawful  correction  of 228 

Schools  : 

persons  not  to  be  excluded  from,  by  reason  of  race,  color,  etc 383 

Sculptor : 

trade-mark  of,  defined 366 

Sea  Bank: 

or  wall,  injury  to,  how  punished 6S9 

Seal: 

public  officer  who  refuses  to  deliver  to  his  successor,  g^uUty  of  misde- 
meanor     57 

forgery  of,  how  punished 511 

Sealed  Letter: 

opening  or  reading  of,  when  misdemeanor 642 

(See  Telegram.) 
Search  Warrant: 

officer  executing  with  unnecessary  severity,  or  exceeding  authority, 

guilty  of  misdemeanor 120 

for  stamped  bottles 371 

Second  in  Duel: 

guilty  of  murder  second  degree,  when 185 

may  be  tried  in  any  county 185 

how  punished 235 

Second  Conviction.    (See  Second  Offense.) 

Second  Offense: 

defined 688 

punishment  on  conviction  of 688 

misdemeanor  after  felony 689 

habitual  criminals 690 

concealing  birth  of  issue,  punishment 693 

Secret  : 

threat  to  expose,  extortion  by 553 

SEOURrrv: 

public  officer  acting  without  having  given,  guilty  of  misdemeanor. .     42 
id. ,  and  forfeits  his  right  to  office 42 

Seduction  under  Prom^ise  of  Marriage  : 

defined,  punishment  for 284 

subsequent  marriage,  bar  to  prosecution 285 
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Seduction  undbb  Pbohibb  of  MABiuAaE  —  (JaTUinued.  Sbotion. 

limitation  of  time  for  finding  indictment 285 

evidence  necessary  to  convict  of 286 

(See  Abduction.) 
Sbizubb: 

of  articles  exposed  for  sale  on  Sunday 276 

of  indecent  articles '. . .  820 

of  gambling  apparatus 845 

of  propertjr  under  color  of  office 556 

of  lalse  weights  and  measures 582 

Self-Dbfense  : 

acts  done  in,  not  criminal 26 

Senate.    (See  Legislature.) 

Sending  Letter.    (See  Letter.) 

Sentence  : 

duty  of  court  to  pass \,,.    12 

discretion  of  court  as  to 18 

on  conviction  for  felony 14 

court  may  mitigate,  when  defendant  has  been  punished  as  for  contempt,  681 

on  conviction  of  several  offenses 694 

id.,  terms,  when  to  commence 694 

id. ,  felony  by  person  under  sentence  for  felony 695 

of  convict  for  longer  than  one  year  to  expire  between  March  and 

November 697 

place  of  imprisonment  to  be  specified  in 705 

Sepulture: 

crimes  violating 805-315 

(See  Dead  Body.) 
Servant: 

of  ambassadors,  etc.,  not  liable  to  punishment  in  this  state 27 

killing  master,  rules  of  common  law  relating  to,  abolished 182 

homicide  of,  in  lawful  correction  excusable 208 

id. ,  justifiable  in  defense  of 205 

embezzlement  by,  larceny 528 

breaking  contract  of  hiring,  misdemeanor,  if  thereby  life  or  property 
endangered 673 

Service: 

breaking  contract  of,  when  consequence  is  to  endanger  life  or  prop- 
erty, misdemeanor '. 678 

Servile  Labor: 

forbidden  on  Sabbath 263 

Servitude: 

rights  of  persons  formerly  in  condition  of 883 

Seyerance: 

of  fixtures  from  realty,  larceny 587 

Sewer: 

malicious  injury  to,  how  punished 639 

Shade  Trees: 

willful  injuries  to,  punished 640 

Shantt.    (See  Squatting.) 

Sheep  : 

driving  upon  sidewalks,  misdemeanor , 653 
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Shell  Fish:  Ssonoai. 

unlawfully  remoying,  etc.,  punished G40 

(See  Oysters.) 
Sheriff: 

misconduct  of,  in  drawing  or  impanneling  jurors  a  misdemeanor. ...  76 

aiding  prisoner  to  escape  from,  a  crime 88 

willfully  allowing  escape,  guilty  of  felony 89 

id. ,  otherwise  of  misdemeanor 80 

id. ,  on  conviction  forfeits  his  office  and  disqualified  from  holding  office,  90 

offenses  b^  mutilation  of  records,  etc 114 

id.,  allowmg  escapes,  etc 115 

id.,  refusing  to  perform  duty 116,  117 

duty  to  enforce  laws  against  gaming. 349 

id.,  punishment  for  neglect 849 

wrecked  property  to  be  delivered  to 538 

(See  Public  Officers.) 
Ship.    (See  Vessel.) 

Ship's  Protest: 

making  false  or  fraudulent,  with  intent  to  defraud,  how  punished . . .  577 

Ship's  Reoistbr: 

making  false  or  fraudulent,  with  intent  to  defraud,  how  punished . . .  577 

Shooting.    (See  Fire  Arms.) 

Shop: 

included  in  term  "  building  " 604 

Short  Weights.    (See  False  Weights.) 

Shrubs: 

vines,  etc. ,  injury  to,  punished 640 

Sidewalk: 

driving  animals,  vehicles  etc.,  on,  misdemeanor 653 

Signal  : 

exhibiting  false,  on  railway,  etc 638 

Signature  : 

to  written  instrument  obtained  by  means  of  sale  at  mock  auction, 

how  punished 574 

term  defined ■ sub.  8,  718 

Silver  Ware: 

used  in  religious  worship,  injury  to,  felony 650 

Similitude: 

in  relation  to  forgery  defined * 512 

Singular  Number: 

includes  plural  in  this  Code 718 

Skating: 

upon  pond  used  for  gathering  ice 640 

Skimmed  Milk: 

sale  of,  when  misdemeanor 439 

Slave: 

seizing  person  to  be  sold  as.  felony 211 

selling  services  of,  removing  etc 214,  215,  216 
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Slung-Shot  :  SscTzoK. 

manufacture  or  sale  of,  misdemeanor 409 

carrying,  with  intent  to  use,  felony 410 

possession  of,  presumptive  evidence 411 

carrying  concealed,  misdemeanor 412 

(See  Dangerous  Weapon.) 

Snow: 

removing  from  streets  and  tracks  by  use  of  salt,  etc.,  misdemeanor,  661 

(See  Cruelty  to  Animals.) 

Society  fob  Prevention  of  Cruelty  to  Children: 

affent  or  officer  of,  may  arrest  child 298 

id.,  resisting  officer,  how  punished 293 

Society  fob  Reformation  of  Jxtvenilb  Delinquents: 

to  recover  penalties  for  violation  of  law  prohibiting  theatrical  per- 
formance on  Sabbath 277 

(See  House  of  Refuge.) 
Soil: 

unlawfully  digging  and  removing 640 

Soliciting  Passengers: 

from  foreign  countries,  misdemeanor 626 

(See  Emigrants.) 
Squatting: 

on  lands  in  cities,  etc.,  misdemeanor 467 

on  lands  in  cities  or  vUlages,  punished 640 

Squirrel: 

injuries  to,  in  parks  and  cemeteries 640 

(See  Animals.) 
Stamping  : 

imitation  food,  neglect,  how  punished 430 

false  weights  or  tare  on  casks 685 

Stamps: 

postage  or  revenue,  forgery  of 617 

Standing  CROPa    (See  Growing  Crops.) 

State: 

leaving,  to  commit  crime 185 

presentation  of  fraudulent  claims  to  officers  of,  felony 672 

publication  of  false  mes^ges,  etc ^ 674 

wrongful  acts,  committed  out  of,  how  punished 676 

(See  Treasure  Trove.) 
State  Prison: 

act  punishable  by  imprisonment  in,  a  felony 5 

attempt  to  escape  from,  felony 86 

female  convict  not  to  be  sent  to 698 

no  person  to  be  sentenced  to,  for  less  than  one  year 703 

when  convicts  to  be  sent  to 704 

(See  Prison.) 
Statute: 

insurrection  to  prevent  execution,  or  force  repeal  of,  is  treasonable,    40 

id.,  exception 40 

not  aflfected  hy  this  Code 724^  725 

id.,  incorporating  cities 725 

id.,  relating  to  emigrants,  etc 725 

repealed  by  this  Code 727 

Stealing.    (See  Body  Stealing.) 
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Steam:  Saonov. 

death  caused  bv  negligent  use  of,  liability  for 198,  199 

applying  unautnorized  pressure  of,  misdemeanor 860, 361,  368 

Steamboat: 

death  caused  by  negligent  management  of,  liability  for 196 

Steamer.     (See  Vessel.) 

Still  Birth.    (See  Concealing  Birth  of  Issue.) 

Stock: 

fraudulent  issue  of,  criminal 591 

frauds  in  procuring  increase  of 598 

Stock  Market: 

creating  false  rumors  in,  how  punished 435 

Stolen  Property: 

receiving  stolen  body 812 

receiving  or  buying,  etc.,  offense  of,  defined 550 

intent  to  restore,  when  a  defense 549 

(See  Receiving.) 
Street: 

obstructing  cars  on,  misdemeanor 426 

(See  Highway.) 

Subscriptions  for  Stock: 

fraud  in  procuring,  etc.,  misdemeanor ; . . . .  990 

STTBSEquENT  Crime.    (See  Second  Offense.) 

Subornation  op  Perjury: 

defined 106,  112,  118 

punishment  of 106 

Suicide: 

defined  172 

deemed  a  grave  public  wrong 173 

no  forfeiture  imposed  on  account  of 173 

attempt  to  commit,  defined 174 

aiding,  constitutes  manslaughter 175 

aiding  attempt  to  commit,  felony 176 

incapacity  of  person  aided  not  a  defense  to  prosecution 177 

punishment  for  attempt  to  commit 178 

forfeiture  on  account  of,  abolished 710 

Summary  Committal: 

of  false  witness 108 

Summary  Conviction: 

for  profane  swearing 257 

Sunday: 

parades  on,  regulated 276 

(See  Sabbath  Day.) 
Supervision: 

of  habitual  criminals 691 

SUPERVIS0R&    (See  Habitual  Criminal.) 

Suppression  of  Evidence: 

by  compounding  crime 125 

misdemeanor,  when 188 

Supreme  Court: 

may  change  place  of  trial  or  indictment  for  libel 849,  258 
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BuRF  Bathing:                                                                                       Bbotion. 
regulated 427 

SXJRQEON : 

causing  death  by  reason  of  intoxication,  guilty  of  manslaughter  in 
second  degree ^ 200 

present  at  duel,  when  punishable .* 235 

acting  as,  without  diploma,  or  by  means  of  fraudulent  diploma,  guilty 
of  misdemeanor 350 

intoxicated,  negligent  act  by,  misdemeanor 857 

Sttrgert: 

practice  of.  without  license,  mlFdemeanor 356 

id.,  under  fraudulent  diploma 356 

Subvey: 

issuing  certificate  of,  on  vessels,  when  misdemeanor 400 

Subpbnbion: 

of  public  officers  by  sentence  to  prison 707 

of  public  officers,  laws  relating  to  not  affected  by  this  Code 723 

SwEABiNG.    (See  Profane  Swearing.) 

Swill: 

feeding  milch  cows  on 669 

(See  Cruelty  to  Animals.) 
Swine: 

driving  upon  sidewalk,  misdemeanor 653 

T. 

Talesmen: 

included  in  term  "juror" 18 

Tar.    (See  (Jas  Tar.) 

Tare: 

stamping  false,  on  casKs,  etc.,  misdemeanor 585 

Taxes: 

obstructing  officer  in  collection  of,  misdemeanor 475 

false  statement  in  relation  to,  when  misdemeanor 485 

Teacher  •. 

lawful  correction  by 228 

Telegram: 

wron^uUy  obtaining  knowledge  of 641 

id. ,  divulging,  by  operator,  etc 641 

opening  sealed,  misdemeanor 642 

Telegraph: 

injury  to  line,  etc.,  how  punished 689 

(See  Telegram.) 
Tense: 

present  includes  past  and  future 7!8 

Tent: 

unlawful  to  keep,  for  gambling 848 

included  in  term  "  buuding  " 604 

Terms: 

used  in  Code,  construction  of 718 


cxii  Index. 

Terms  OF  IicFRisoNHENT:  SBcncnr. 

duration  of 694,  W5 

Territory: 

publication  of  false  message,  or  proclamation  of  executive  of,  felony,  674 

Testimony  : 

witness  refusing  to  attend  legislature 68 

id. ,  refusing  to  testify 69 

in  bribery  cases  privilege  of  witness  restricted 79 

id.,  not  to  be  used  against  him 79 

bribing  witnesses  to  give  false 80 

prjury 96,  100 

id.,  making  of  deposition  when  deemed  complete 100 

witnesses  to  prove  perjury  may  be  bound  to  appear. 103 

subordination  of  perjury 105 

offerins:  false 107 

deceiving  a  witness 108 

preparing  false 109 

destroying 110 

preventing  witness  from  attending Ill 

inducing  witness  to  give  false 118 

bribing  witness 80,  113 

suppressing,  by  compounding  crime 1 35 

suppressing , 128 

witness  not  excused  from  giving,  as  to  thing  in  action  being  bought 

or  sold  contrary  to  law 142 

id.,  not  to  be  used  against  him 148 

contumacy  of  witness,  contempt 143 

disclosure  of  depositions 145 

id. ,  of  grand  jury 146 

grand  iuror  disclosing 157 

on  trial,  etc.,  for  duenng,  witness'  privilege  restricted 241 

id  ,  not  to  be  used  against  him 241 

required  to  convict  of  defilement,  abduction,  compulsory  marriage. .  883 

id.,  seduction  under  promise  of  marriage 286 

charge  of  gaming,  privilege  restricted 842 

on  charge  of  prize  fighting,  etc.,  privilege  restricted 469 

on  trial  for  receiving  stolen  property 551 

on  trial  for  perjury,  previous  examination  of  defendant  receivable  as,  712 

convict  competent  to  give 714 

id.,  husband  and  wife 715 

id.,  not  compellable  to  disclose  confidential  communication 715 

(See  Evidence.) 
Theatre  : 

no  citizen  to  be  excluded  from,  by  reason  of  race,  color,  etc 333 

Theatrical  Performance  : 

prohibited  on  Sabbath 277 

id. ,  punishment  for  violation 277 

child  not  to  be  employed  in 898 

Thing  Stolen: 

value  of,  how  determined 545,  546,  547 

Threat: 

crime  committed  under  duress,  excusable 85 

to  intimidate  officers,  etc.,  misdemeanor 127,  188 

conspiracy  to  prevent  exercise  of  lawful  trade  by,  misdemeanor 168 

consent  to  abduction  obtained  by,  not  a  defense  to  prosecution 813 

to  publish  libel,  misdemeanor 254 

obtaining  entrance  to  building  by,  is  breaking 499 
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Threat — Continued,  Sbotion. 

constitutes  extortion 653,  555 

sending  threatening  letters 558,  550 

verbal,  with  intent  to  extort,  misdemeanor 560 

immaterial  by  whom  to  be  executed 561 

coercing  action  of  another  by 658 

(Bee  Duress;  Threatening  Letter.) 

THRBATENINa  LETTERS: 

sending,  criminal 558,  559 

id.,  when  deemed  complete 688 

(See  Extortion.) 

TiCKETfl: 

passage,  forgery  of 516 

(See  Passage  Tickets;  Lottery  Tickets.) 
Timber  : 

defacing  marks  on,  misdemeanor 878 

setting  lire  to,  how  punished 687 

willful  cutting,  etc.,  punished 640 

Time: 

when  this  Code  becomes  effectual 2 

for  which  crimlfial  to  be  imprisoned 14,    15 

of  continuance  of  Sabbath  day 261 

(See  Night  Time.) 
Title: 

of  this  act 1 

buying  and  selling  pretended,  misdemeanor 130 

claim  of,  as  defense  to  larceny 548 

Tool: 

coercion  of  person  by  depriving  him  of,  misdemeanor 658 

Torture: 

term  defined 669 

(See  Cruelty  to  Animals.) 
Town  Clerk: 

omission   to   return   names   of    constables    who    have    qualified, 
misdemeanor 161 

Trade: 

conspiracy  to  prevent  exercise  of,  misdemeanor 168 

carrying  on,  prohibited  on  Sabbath 266 

carrying  on  noisome,  near  highway,  misdemeanor 481 

Trade-Marks. 

offenses  against,  enumerated. . .  .• 864 

term,  "  article  of  merchandise,"  defined 365 

term,  "  trade  mark,"  defined 366 

of  painters,  sculptors,  etc 366 

term,  "  affixing,"  defined 867 

imitation  of,  when  deemed  counterfeit 868 

refilling  stamped  bottles,  etc 869 

keeping  stamped  bottles  with  intent  to  use 370 

id.,search  warrant  for 871 

fraud  in  (a) 364 

defense  of  fraud  (c) 864 

fictitious  name  (d) 864 

genuine  name  (a) 866 

marks  or  devices  (6) 866 

^  ordinary  words  (c) 866 

-exclusive  right (d) 866 


cxiv  Ijsbsx, 

TBABB-MABKS—Cbn/iniMd.  Saonos. 

common  use  of  words  {e) 866 

new  words  (y) ^ M8 

name  of  place  (A) 866 

numerals  (») 866 

geographical  name  ij) 866 

one^  own  name  (jfe) 866 

name  of  hotel  if) 866 

f^eneral  public 366 

miitation  {a) 866 

colorable  imitation  (6) 868 

close  resemblance  («) 868 

simulated  mark  ((f) 368 

Tbanbpobtation  : 

of  animals  in  cruel  manner,  misdemeanor MJ  661 

(8ee  Cruelty  t»  Aaimals.) 
Trafbzb: 

performance,  net-work  to  be  used  in , ...k 884 

Tbbason: 

crime  of,  defined «. 87 

punishable  by  death  . . 88 

lev^ng  war,  defined 88 

resistance  to  execution  of  statute  tfj  insurrection 40 

conspiracy  to  commit  act  amounting  to,  by  persons  out  of  state,  how 

punished 160 

petit,  abolished 188 

Tbbabubb.    (See  Treasure  Trove.) 

Tbbasubb  Trovb: 

fraudulent  concealment,  etc. ,  of,  misdemeanor 488 

Trbasurbb.    (See  County  Treasurer.) 

Trbblb  Daicaqbs: 

attorney  liable  to,  for  misconduct 148 

may  be  recovered  in  civil  action  against  person  injuring  property. . . .  054 

Trbbs,  Plahts,  btc.  : 

severance  from  realty,  larceay 587 

Tbbb: 

setting  fire  to  standing,  punished 687 

malicious  injury  to,  punished 6B9 

(See  Timber.) 
Tbial: 

manner  of,  how  regulated 8 

of  insane  persons,  not  allowed 80 

of  ambassadors,  etc.,  to  be  had  in  their  own  country 27 

of  accessory  to  felony,  where  had 88 

prisoner  may  be  convicted  of  lesser  degree  on 85 

id.,  or  of  attempt  to  commit  crime 85 

for  murder  in  duel  out  of  state  may  be  had  in  any  county  in  state. . .  185 

of  indictment  for  kidnapping,  where  had 818 

of  indictment  for  duel  out  of  state  may  be  had  in  any  county 2$i 

of  indictment  for  libel  in  newspaper  against  resident,  where  had 848 

id.,  against  non-resident 850 

id.,  only  in  one  county 851 

id.,  court  may  change  place  of 858 

summary  conviction  for  profane  swearing 257 
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TsiAL —  (hrdinued,  flaonoN. 

for  prize  flght  out  of  state,  where  bid • 462 

foreign  conviction  or  acouittal  may  be  shown  on 679 

Tbustbb; 

conversion  of  trust  fun^d  by,  larceny 528-541 

U. 

Unifobm  : 

employes  of  railway  to  wear 425 

id.,  misdemeanor  to  wear  without  authority 425 

UniTED  States: 

ministers,  ambassadors,  etc.,  from  abroad,  not  liable  to  punishment  in 

this  state 27 

forgery  of  postage  or  revenue  stamps  ot  . . . : 517 

false  rumors  as  to  bonds,  etc.,  of 485 

publication  of  false  message  or  proclamation  of  executive,  felony. . . .  674 

Unlawful  Assbicblt: 

defined 451 

is  misdemeanor 451 

of  disguised  and  masked  persons 452 

remaining  in,  aft«r  warning  to  disperse,  is  misdemeanor 454,  455 

refusal  to  aid  in  suppressing 456 

Unlawful  Cokfinembnt: 

of  idiots,  lunatics,  etc.,  misdemeanor 877 

Unlawful  Mabriaqb: 

solemnizing,  misdemeanor 876 

(See  Bigamy;  Incest.) 
Unmariubd  Female: 

abduction  of,  punishment 282 

seduction  of,  under  promise  of  marriage,  felony 284 

Unbound  Mind.    (See  Insanity.) 

UsiNO: 

attorney's  name 158 

fictitious  partner's  name 868 

Usubt: 

taking  of,  misdemeanor 878 

(See  Fawnbroken.) 
Uttering: 

forged  instruments,  forgery 521,  522 

false  message  or  proclamation 485 


V. 

Yaobants: 

children  found  beggine,  etc 291 

laws  relating  to,  not  affected  by  this  Code 724 

Valuable  Fropebtt.    (See  Property.) 

Value: 

of  property  stolen,  how  ascertained 545 

id.,  evidences  of  debt,  etc 545 

id.,  passenger  tickets 546 

id.,  m  other  cases,  market  value 547 


cxvi  Index. 

Yeobtable:                                                                                          Sboroh. 
malicious  injuries  to,  how  punished 646 

Vbhiclb  : 

burning  of,  arson 486,  487,  488 

id.,  to  obtain  insurance 488 

driving  on  sidewalks,  misdemeanor 65d 

(See  Ambulance.) 

YERBAii  False  Pretense.    (See  False  Pretense.) 

Vessel: 

death  caused  by  overloading,  liability  for 197 

ejection  of  passengers  by  force  from 223 

unlawful  to  keep  gambling  apparatus  on 336,  343 

overloading  passenger,  misdemeanor 359 

master  of,  bringing  foreign  convict  into  state  guilty  of  misdemeanor,  440 

burning  of,  arson 486,  487,  488 

included  in  term  "  building,"  burglary 504 

wrecking,  burning,  etc.,  how  punished 575 

id. ,  fitting  out,  with  intent  to  wreck,  etc 576 

injury  to,  by  explosive  substance 636 

exhibiting  false  signals,  etc.,  to 638 

attempt  to  injure  by  gunpowder,  etc 645 

term  defined sub.  7,  718 

id.,  includes  ships,  boats,  etc 718 

(See  Common  Carrier;  Quarantine.) 
Viaduct: 

injury  to,  on  railway,  how  punished 635 

Villages  : 

squatting  on  lands  in,  misdemeanor 640,  467 

frauds  by  oflOicers  of,  felony 470 

id. ,  in  other  cases,  misdemeanor 471 

presentation  of  fraudulent  claims  to  officers  of,  felony 673 

Vines: 

shrubs,  etc.,  injury  to,  punished 640 

Vineyard : 

entering  with  intent  to  take  fruit,  etc 640 

Violating  Sepultxtre: 

crimes  relating  to 305,  815 

(See  Dead  Body.) 

Voluntary  Intoxication.    (See  Intoxication.) 

Vote.    (See  Elective  Franchise.) 

Voucher: 

presentation  to  public  officer  of  fraudulent,  felony 672 


Wager.    (See  Gaming.) 

Waived  Property  : 

belonging  to  state,  concealment,  etc.,  of,  misdemeanor 482 

War: 

levying  against  the  people  is  treason 37 

id.,  denned j 4 89 

id.,  insurrection  is,  when 40 

Warden.    (See  Port  Warden.) 


